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Southern District of Now York, ss. < - 

BE IT UEMKIIHKllElt, Tliiit ou Uie fourteenth divj'bl' Vovomber, A. D 1S27, in tlio fiftj-sec.iiU 
yonr ot tlio [lulopotnloncoof the iiiitcil States of Am^riCA, l^exr, of tile HiilJ dis* 

(L. S ] triot. has ilepo^U'ii in this olllco Mic title ot i Bonif. tho rijtht whereof he claitna «« au¬ 
thor. Ill the wj-nls foj^’owinir, to wit: « e 

” Coit^neht.iries on American Jiiiw Tly .foTlKS Kent Vol TT 
In conform!ta* to an .\ct of the Oouureaa of the lliiiteii States, eiititleil “ AiiC/Vrt for the eiiconr-, 
ac;euient of tarniiijr. b\ secnniiK the copies of Maps, rharta, itinl Books, to th^ iiuthoin ami jiro- 
prietorsof sniriico|iii's, ilunii); the times therein mehtioue|^’ Ami also to an .\et, entitled, "An .\et, 
snppleinciitari to ,iii Act, entitled, .Vn .\et tor the eneonr icemenf of learning;, by seinritift fllie copies 
xf ,Map', t'li.irt.s, .iiid Books, to the authors and , roprietors of Mich copies, durlo% tlie tii#e,s thereiti 
^ueiitioiied, and eatendiin; the benefits thereof to the arts of desiginnji;, engr,-jciiig, aud )itchiug his¬ 
torical and other prints ’ 

c FUKD .1, BBTT.S, 

(Berk of the Southern District of New York, 


Knterod acenriliiig to the Vet of t'ongress, in theve.ir one thousand eight liumlrcd and thirty-two, 
bT.lvMk.s K^^^. in the t'lerk s Olllee ot the Di>trict Oourt of the Diiileil .State.s, for the Soiftlieni 
Di'ti'iei ot >\w York % - _t • 


Entered ae ording to the Vet of I’ongress. m the year one tlioiisand eight hiiniffed a^d fi>it\,bi 
•IiWEs Kent, in the L'lerk's Olfli'o (>111^! District J'onrt of riie United .'<ta%'.', for the Niiitherii Dis 
trict of New York ’ - f. ’ * * ^ ' ' 


,■ f 

Entered ici’<iriling( o (he Vctnf (' 'iigress, m the year one thoiu.'^id eight hundred and forty-eight, 
by WiitiiM Kt.>r, ill ilie Uleri^ • ttliiv of the Distrii t Court or the ^hiih d I'^bites, tor tnc :<outht"n 
I»i',;'ii t of New Yorli ft'* ■ . 


Eiitere 1 .aei 111 liiy; to rhi Act ofCongre.^, iii,lhe n ar one thousand eight luiiidre t and ftftv-#!!^ 

. y U’liLiiM Kent, in the Clerk'- (tlhee ot tin’ IlL-trictl'c ui'tof^he United »!tatt‘s, for the SoifUic rii 
Di-trict of Now York — 


Enterc I aeeor hog t i ►'i ' \er of t,'ongre-s. in the leii me thonsi^^^ht liiin-ln’Uind (If > oiiir 
by WiiliiiM Kint in (he s diriee of tiie JH-tneA,Conrt L niteil .'Hat. s, (75f ^mSHuthern 

Dutrii't of N||w York - • 

\ - 

Entered .a.'eordiiig to tiic Aetof CoilCre-s in (he lear one thousand eight hundred and flftv-^lglit, 
b\ iV'it.ttvM Kent in tlie Clerk's (tfliee of tlm Di-tricf C.nirtof tlic Uiiit.d .''tatet, lor tl^ .southern 
District of New lork 


Entered aeeor ling fo rlie \er of Congress, in the, \eai one rlfou-.ind figiit IniiAlred and sWtv, l.y 
U'ii.Lisvi Kent, in roe Ce ra - (Jlflce of tlie Distriet Court of the United States, for the "o«Uiern 
District*f New York 



PART IV. 


OP THE LAW CONCERNING THE RIGHTS OF PERSONS. 




Page 

1 

. .. Id. 
4. 10 

12. 14 

. ■ • 15 


Li-.CTCI^E ^AUerts amd Nhlive.'f . 

1. * J3f’ natives*^. 

2. "Ite (lucfriiK' hf allepria^c * alid expairiatiou- 

3. 0% i-lyldren born abrotd--'** . 

4. Of a^5|js.. •. • . 

. ^ ^ • 

Axi>*i!ereix, 

, •"(1) Di.'abdities of alie,ns. 16. 18. 23. 

(2.) Of tliC'OrHe->io^( and post-nc^i .m. 

(. 3 .)^RIodo of naturalization. 

'(4.) jfe'^iecial htate privilo^os to iilions'* •*. 33. 40 

i.E<*T^Tuij,xxvi. -^7;/ Jhe Law concerning ASirriaije- • 

1. Mar^ii^-s, when vd!d. t ' 

1 2. The ajjc of consent - ..•».< 


26 

19 

27 


. . 41 

.. Id. 

V' 

* ^ • m ^ 

31 Bi«»ainy..' 45 

4. Marrmge*l>ctwcen near relations. 48 


>• 

m * 


5. Tlie co%^cnt ot^parents. 

6. Tjie fcNffls of m.irriiigc.*• 

7. l^reign‘marAaires. 


f.K^'URK XXVII. ^— 0/ the. Law concerning Diconce- 


52 

54 

62 

67 


1. Divorfc a vinculo ...•. Id. 


AND HEREIN, 


• .. ’ • 

(1.) •'or cau*^j reuiioi^ing die^narif?j,ie voRi* 

(2.) Fwr^dnltery*.* 

(3.) His. iHvci’ce.^ • 

(4.) Diversitji of law in the United States. 


2. Foreign divorces- 






3. ElFeot of foreign judgment a^d suits 


67- 

70 

77 

80 

86 

S8 




























IV 


CONTENTS. 


Piifec 

j AXD nBRElN, 

( 1 .) Of foreign jnil^fheAts . ■ ys 

( 2 .) Of Us pendens • . 104 

. Divorce a mensa ft thoro . ^ .». 106 

Lecture XXVin*— (y ^lushand and Wife .j. 112 , 

1 . The husband’s right by ma^rit^e in the proportj- of the ? 

wife.i'. 115 

AND HKREIN, 

( 1 .) To her lands in fee. 115 , 120 

( 2 .) To her life estate.'. 121 * 

(3.) To her chattels, real.' . hf. 

(4.) To her choses in action* ■ • •;. 122 . 135, 

AXD riFRi:iX, OF lii(i'’fTY.c * • 120 

(5.) To her personal pixperty in possession *•.••• 135 

2 . The duties of the huxbanili.. 136 

rrKRKix. 

(J.) Of his obligation to jiay he^, debts. 136. 138 

* • (2.) »ftf his oblig.ition to maintain Jier. 138 .143 

(3.) Of his liabilify^forlier,torts.. i '43 

3. The wife’s power at law to act as a feihf. sole . 144 

- * 

AND 11 ERE IX, ^ ' ", 

’ f (!■) power to purchaso and sell land* • • 144. 150 

( 2 .) Of hw" power t5 sue and be suqd as a feme ' , 

sole-^- .i .r, 150v 167 

• * * . - »■* <-v 

4. Her paj^ieity in equity.,*. r' ~ ‘ ‘ 1*® 

* t r 

A.XT> HEREIN, * • 

« 

( 1 .) Of pJhperty in trust fo%the wife.. * ■ 1 ,.'> 8 . 162 

( 2 .) Her power over property-under settloment. 162. 170 
(3.) Protection against her e 6 ^“nants and acta* * ^76. 173 
(4.) I{or power to appofnt by will* • ...**,.,. 174. 176 
(5.) Marriage settlements. 476, 184 

5. Other rights and disabilities incident to the marriage * 

union ..•*.. • — Jd, 

• # ' 

.* *. * 

Lecture XXlXm — Of Parent lyid .♦. 196 

1 . Tlfe duAief oF paS’cnts**'... Id^ 

\ * \ 

t AND RERUN. 

• 0M « 

(1.) Of maintaining Children.^ 196 

( 2 .) Of c^uc^ng them.* 204 

2 . The right^ of pdrcnta. 4 ■«. 226 


























• CONTENTS. 


V 


Page 

5. The duties of <;hil^ren.^. 281 

4. Of illegWmate.c^iUreh - ■ • .... 283 

liBCTURB XXX.— Of Guat^Man and Wakl .%. 244 

1 . (guardian l^'iiature.» ... A... irf. 

^ Guardian by nurture.. 246 

3. Guardian insdcoje.■. «.... 247 ' 

• 4. Testamentary guardians.,•. 249 

.5. Guardians judicially appointed. 252 

6 . The duty and re 8 i)onsibiIity of guardians#. 257 

% 

•IfROTUKK XXXI/— 0/ Infants . 265 * 


- f AND HEREIN, 

(O ^^6n of ag 9 - • • >. 265 

7:*.) Acts vowl or voidable . 266. 269 

•^3.) Act'< .voided or confirmed. 269. 273 

^ik) ?lct*, wlieif binding-*• .. 273. 279 

(il) Tlieir marriage aeitlenrents. 279. 281 

( 6 .) in equity against them- ••••• •(,•. Id. 

Li^fl(ruRK*5cXXII. — Of Jilnsier and Servant . 2S3 

el. S^ves... Id. 

2. Ilii'ed servants.».. . . 2'J.S 

3. Apprc^ices. 3u8 


LeCTCRE XXXIII .Corporations . * .. 316 

* • - * 1. The histgry of corpoijations • •.. i. 317 

2 . The \%rious kimls of corporation# atld how croatcHl- •. • 327 
Their powers and capacities.'■.•. 335 


% 

• AND HEREIN, 


J^l.) Tfl^dr ordinary powers - • • .. 335 

(€.) 9mst (yrporations-• . •. 9 . 336• 

(3) Corporations as trustees •. 338 


(^0 


Capacity to sue .ind be sued, and to hold and Jell 
_ lands.. 340 

V ^ m % 


^#ANB* HEREIN, • * * * 

1. ^To hoW laiRls- ..y . . 340 

2. Tasue*and, be sued-* . ?... 345 * 

3. Sale of corporate franchises and propert)'- • • • 347 

4. Cai>!lt‘^y to hold to tharitable uses.850 

5. Power^) make conj^acts. 355 

6. Liable to taxation ■ - • • ...... 861 

7. May be indicted- - - ...361 

* “ . • 







































CONTENTS. 


• Page 

^ (7.) Corporate natnp 366 

(8.) Elections and arfS right of inspection. . 3&7 

(9.) Power of removal.^. 873 

((^0.) Constructfen of corporate powers and transfer* ■ 375 
4 .*The*visitation of them** ••.*•...3f8 

*5. Their dissolution.^. 383^ 

* • • 

Legislative repeal.*•.• 384 

Personal liability of the stockholders.391 

Forfeiture of charter. 398 










PART V. 


OP THBT LAW CONCERNING PERSONAL PROPERTY. 


Lkctor^ XXXIV. — Of thi History, Progress, and Absolute Rights of 

^roj^eMij .^. 399 

1. title by occupancy ••. 400 

(Jf \J^rqpks. 403 

2. Of lifUikets overt....... ^. 405 

3. TlJte right*! of, aIi<^i|^tion. * .•*. 409 

4. ^0f sumpfeiary laws. 412 

Sl^JDf taxation. 414 

6. Of thg claim of impfovements on fand - 417 

7- The flight of •rovernmentto assume property, and con- 

trollts use • • • ... 423 

kxXV. — Of th(^Nature and^various Kinds*Personal Proji- 

, ..435 

1. Chattels'real, and fixtures.. 436 

2. QualifiecJ property in chattels personal. 444 

3. Joint tenancy in chattels.. 447 

f 4. ilightjMi actio!i. .^ 449 

5. (J^iattm^nterfst in remainder . ... 460 


' Lkcture XXXVI. — Of Title hy original Acquisition •.. . X. 455 

1. By Odcupaucy.;.>- Id. 

2 ^y accession • • •.•. 461 

3.13v intellelJiial labor.*. 466 

* * % 9 ^ 

(1.) OSpaten^ghts ipi* inventions .4. ?... .^ . 467 

(2.) Of (;o^'rights ol' authors •... •. 485 


L^TDjys XXXVII. — Of Title^y Act of Imw .604 

• 1. By forfeiture - .*.. .te.*.. Id. 

2 . By judgment .... 606 

3. By insolvency. «... - f.n.. .. 50i 




























CONTENTS. 


Lecti'kk 


Lkctuke 


AND BBIUEIN, r. ' 

^ o * 

( 1 .) Of banki'upt arfdeiirsolvent laws.60S 

( 2 .) Of bankrupt and insolvent laws dl^bargiug froju 

^ imprisoinuent .*.^. 8^2 

r (3.) Attachments against property... 628 

4. By intestacy ..'.c.641 

AND HKUEIN, c, «> 

i 

( 1 .) Of granting administration. 541 

' ( 2 .) Of the power and duty of the administrator - ■ • • 648 

(3.) Of the distribution of the personal estate.659 

, • • 

AND HEREIN, * 

( 1 .) Of the English statute ^f distrihutirms. M* 

( 2 .) Of next bf kin by the Sivil-and English laws«562-566 

(3.) Of distribution by dilate' laws- . .r -. ^ 566-571 

(4.) By the law of doinicil . . . . Ty ' . 571 

(5.) DistribUvion as to foreign law./. •(-* . 6 f 6 

> t r * 

XXXtVm — Of Title by Gift .<». I. 

1 . Gifts inter vivos .*..j.. . §89 

2 . Gifts causa 7norlis .t...,‘-'99 

! • 

f' c • 

XXXIX.— Of Contracts’ . ^ ..^05 

1 . .Of the parties thereto.. Id.' ' 

'i. Of the/ej/oct.. .. ^. .911 

' * ‘ • . * 

,€ t AND,1IEREIN, , 

( 1 .*) The nature and importanceCif the doetrinc«^ ’6fl-tfl4 

( 2 .) The application to contsacts-. *.. 614-624 

(3.) The (Application to remedies.^24 ** 

3. Of the consideration ...c. 629 

4. Of the contract of sale .. . .,.640 

^ t’ . 

• AND HRKKtN, ’ * • ' , 

C A 

( 1 .) Of the thing sold. ( 5^41 

(2.) bf rescinding and comple^ng the contract - • • -o . 645* 

(3.) Of the prtco • • .^.-r' • - 654 

(4.) Of mutual coustnt • .^. 655 

6 * Of th^ ia»plte|l ^arr^nty- • 667 

6 . Of ftie duty of mutual d^cjosure.JB ^8 

7. .Of passing the title ly" delivery. 685 


• (j AND HElfEfN, 

( 1 .) Of payn^mt and tender. 687 , 

(2.) Oi'eamyit and part payment by statute of frauds 688 , 





























CONTENTS. 


Li?bTypE*XL. 


LectuHi? XLL 


' 'I 

Page 

(S.) Of conditions attached to deliverf. 693 


(4.) Biile o€ the'jivil law. 696 

( 6 .) Delivery agent. 697 

• ( 6 .) Symbolical delivA 7 . 699 


(7.) Plaee^fdelivery.» ... 4 .. 705 

8 . Of the memorandum required by the stltutc of frauds 712 

9. Of sales of goods fls affected by fraud.* ... 717 


AND HEREIN, 


(1.) Of sales without possession. . 

^ (2.) Of voluntary assignments.. 

10 . Of sales at auction. 

11 . Of the vendor’s right of stoppage in transitu 

9 


*• AND HEREIN, 

• • 

( 4 *) Of uersflns entitled to the right 

. (2.'^ The situation of the goods. 

^ts^f vendee-. 

12 . C 4 the interpretation of contracts* 


Of Bailfnent ... 

1. Of deposHum *...?.••. 

2. />f mandatum . 

3. tTf commodatum • * * •;.• • 

4. Of pigging. 

5. Of locrMum, or hiring for ^ reward • • 

• • 

• AND HEREIN, • 

(1.) Of Ifetting to hirft. *" 4 ' 'I'* 

(2.) Of hiring mechanic skill. 

(^.) Of innkeepers. 

(4.) Of cammon carriers... 


719 

744 

754 

760 


762 

763 
768 
773 

780 

781 
790 
796 
799 
809 


810 

812 

817 

824 


■ Of*Prinnif^l and Af/ent .,*.»848 

1. Agency, how Constituted. 4 . LI. 

2. Of the powers and duty of agents.Y 854 

• AND HEREIN, * 

1 ^.) Agent %\cotnJing his powqfs'. 855 

• (2.) £.vecute8 vp pa>^.*. 835-6 

(3.) (icIReral and speciM agents •.* • 857^ 

■ (1.) Sales a factor.. 861—864 

(5.) Dcf crcdcrelcomraission. *. 864-866 

(6.) Cannot ple^ige... 866-868 

(7.) When and how perfonafty bound.869 

(8.) Public and private agent%>.877 






































X 


CONTENTS- • 


^ (9.) Sub-agents and joint-agents* f ••• ..'/T“ 

3. Of the agent’s rigjit^of Hen* ....* 880 


A<D HKBEm, t. ' • • 

r • • 

t ( 1 .) For service rendei’ed.•*.*.880 

( 2 .) On goods found.... .. 886 

(3.) General lien.f.• *884 

(4.) Possession necessary.. 885 

(5.) Right to sell. 887 

( 6 .) Lien of attorneys.'. 889 

4. Of the termination of agency.^. 892 

C • 


AND HEREIN, 

( 1 .) By death of agent • .fSf* 

(2.) Revocation.c —^*.e • • • • 898 

(3.) Bankruptcy •*’.. ^..... 895 

(4.) Lunacy.... 895 

(5.) Deatlviof principal ..* .t • • 896-4^98 

5. Contracts oS*agent.I*.c898^901 





















TABLE OF CASES. 


• • 


V 


Abbey ».^Cliase 
AbJx)t r. Allen 

V. rtaylc^ 

V. Bruere 
Afcbols V. liar^ 

Ab«el r, BadcITffe | 
AbcrTicthcy v. Hutchinson 
Aliney v. Kinpsland 
Abi;anirm u*Plcstoro * 
Ab:^ u. B«^iu‘h 
Ac’cbll V. T.^y •* 

• Aelter v. C'ampbnl * 

, . • ». Pluenix 

Ackcmian r. Einott ' 

Achroyd 4>m Smithsoti 
Acosta V. llobin ^ 

Acton»wt WMte 

• #c.AVoo(lgatc ^ 

Adair v. MdDanivJ & Co. 

. II. Shaw j 

'• AdJhis V. Bjirrett 

, V. Blankcnstein 
V. Blodgett 
•t’T Broughton * 

V. Claxton 
•v. IIa\es 
ti.*Harst 

•& Lambert’s case 
u. Lindsoll 
•. Mackey • 

V. Alinick , 
f. N. O. Steamboat ^o, 
V. Saratoga Co. 
u. Wheeler • 

V. Whittlesey 
1 J. Wiseasset Bank 
i&aanilon r. AmiiU\ge 
t). Jarvis 

Adamson’s Pafcid, Iv re 
Adderlev r. Dixon 


Page 

•8^9, 900 

646, 648 

• ^53 
• 520 

• 694 
716 
493 
734 

.538, 440 

• 423 

654 
694 

509. 6.34 

► 552 

• 259 
24’/ 
166 

• 74-s 

731 ! 

• 387 
639 

• 837 

• 748 ' 

507 ' 

. §08 
589 
81 
342 

655, 657 

•• 70 ^ 
tAs 

trsi 

737 


Addjp V. Campbell 
Addison v. Gaudassequi 
Adye i>. Feuilletaii 
African ^Society v. Varick 
Agney v. Johnson 
Aguirre v. Parraelee 
Ahrenfeldt v. Ahrenfeldt 
AinsUe v. Martin * ^ J 
Ainsworth w. Partillo 
Akerman v. Humphrey 
Akron c. ]SIacomb 
Albany Street, Case of 
Albee v. ^lay 
Albert (Prince) v. Strange 
Albert v. W’inn • 

Alboroftgh v. Trye 
Albro r^gawam Co. 

JPlcock V. A 

, Giberton 
Alilred’s case 
Aldrich Abrahams 
u. Allxie 
r. Grimes 
r^G. W. R. R. Co, 

V. Kinney 
r. Mantnn 

Alexander v. Alexander 
Denoale 
• w.-tireone 
Alexandria Canal Co. r. Swann 316, 
• S.54 

Alfrod .It. Fitz Janes * • 285 

.(Vlger r. ^^efton * 823 

Alien. ^Matter of 


Page 
652 
877, 899 
551 
366 
448 
765, 771 
111,203 
2 . 8 , 22 
892 
766 
332, 365 
431 
418 
495 
178 
652 
- 305 
188 
638 
444 
275 
707 
271 
» .316 
87. 102 
31 

% 857 

726 

• 843, 845 


8»r 

1 Allan 

r. Creditors of Stein 

719 

3.30 

Allen 

e. Addington 

678 

5 #7 


t'. tVHon 

134 

657 i 

» 

t>. Rennet 

715 

476 j 


V. Cvt 

900 

677 1 

• 

V. Dundas t • 

9S^ 



Xll 


table OS' CASES. 


Page 

643 

306 

481 


I 


% 


Allen V. Hammondr 
V. Hayward 
V. Hunter 
V. Jarvis 

V, McKeen ^ 83.3_ 

V. Montjiomei^ Railrovl Com- 
pany f 392 

V. Pgden 858 

V. Polereczky 589 

V. Rawson 
V. Rumpli 

V. Seurry 
V. Sewall ' 
t>. Snllivan R. R. 
t\ Thomason 
Alley V. Ilotson 
Allis V. Billin''3 
Allman v. Pa\is 
All Saints’ Church v. Lovett 
Allshouse c. Ramsey 
Allsup V. Allsiip 
Aina V. Plummer 
Alsberry v. Hawkins 
Alsept V. Eyles 
Alsworth V. Coriftz ^ 

Alves r. Hodgson 
Ambrose i\ Kerrison 
American Bib. Soc. r. Wetmore 


716 
33, fel 


469 
160 
453 
843, 844 
335 
576, 895 
895 
608 
692 
‘393 
616 
579 
' ^ 759 
. < 11 
835 
272 
617, 620 
140' 
354 


Andrews v. Knepland 
Ludlow 

’ r t V. Mayor of N. Y. 
i>c Pond 

Andrus tP. Foster * 


Page 

667, 858 ^ 
• 75r< 
380 
620, 624 
fiOO 


Annandale, Mgrdbioness of, v. Har- • 
ris « 24%' 

\ Anonymous 76,130, IftS, 187,188,1«9, 
24.5,265,366, »70, 895 
Ansell V. Waterhouse » ® 833 

Ansticc i’. Brown 25 

Anatruther Adair • 615, 618 

Antrobus v. Smith p 689 

Antonio v. Clissey 713 

Applegate v. Lexington and Ohio 


n ft 




American Home Missionary Soci¬ 
ety ». Wadham 163 

American Print W\»rks, The, 

V. J..aufencc 423, 424 
American Transp. Co. v. Moore* 842 
Ames V. Blunt 


V. Parkinson 

264 

Amethyst, The • 

. 458 

Amory i'. Flynn 

456 

V. Metiregor ^ 

Amoskcag Manufacturing Co. v. 

830 

Spear 

484 

Ampljiett V. Parke 

260 

* Andcfron v. Anderson 

165 

, V, Baker ‘ 

590 

c V. Coonley 

v; Fuller ■ * 

868 

727 

t». Lancuville 

576 

t V. Seott ' 

7l)2 

V. Wheeler ' 

517 

Andrew v. Diutrifih e •, 

J08* 

’v. N. Y. Bible antFl^yer 

* Book Society 

.369 

Andrews v, Andrews 

179 

r. Durant 

704 

Matter of * «. 

25.3 

ti. Essex Ins. Co. 

689 

V. Estes f 

8 7.0 

V. Joees^ 

P22 


Railroad 

Appleton u. ®Binks , 
f’t;. Donaldson 
Apsden /•. Nixom 
Aptlfoi[)* r. Backus ' 

Aquila, The « - * 

Archer Tf. liunwT 

V. Hud^n * 

V. Preston 
Archer's /.ise 
,Arglasse r. IVKircluamp 
Arniistitful e. White 
Armory r. Delauiirie ^ 

Armstrong r. Bfidock 
jC. Cooley 
Cl Lear 
*»•. McDonald 
• /•. Walkiip 

Arrington v. Gee* 

•r. Yarborough 
.ViTot V. Brown ^ 

AiTowsniith V. Byrlingim * 

Arthur r. Commercial, &<;. Bank 398 
Arundel? (Lady) », Phipps 168^ 179, 
C 677, 723 

AflcensioW^Rectof of, v. Bncklfhtt 346 
Ash^^). Pqtnain 694, 701, 772 

e. Savage ' • arfO 

Ash’s ease ■ 41 

Ashburton e. Ashburton p 259, 

Ashl»y .Strfere 419, 510 

Ashley v. Baillie «-■ ' 871 

Aspin^all V. 'Flic Queen’s Proctor 678 
Astby w. Kmery 703 

Asftcy 0 . A.stlcy 74 

Aston R Heaven 830, 838 


431 
875, 81))t 
802 
670 
19 
458 
Gi3 
„ S’) 7 

• 6->8 
r 2W2 

e ‘ • 628 
^ *820 

4f6, 78/, 790 

Uk 

*303 
254, 577* 

• 253 

t. • • 616 

.. 169 
« 871 

• 413 


At^hafal.aya Bank v. Dawson 
Atehcnon V. Robertson 
Athol, Karl of, t>. E. of Derby 
Atkin V. Barwiek 
Atkins ?;. .Smith 
Atkinsbn v. Bell 


992 
553 
’.628 o 
772 
578 
7U4 



•table of cases. 


XUl 


Atkinson v, Jordan 750 

. V. Malrng ‘ 700 

* V. Phillips • 

Attorney*General v. Atherstone, 

• • F. S«, S82 

v.«Berreymey;i ,879 
V. City of London 
839 

». Corporation of 
Exeter 330 
V. Dixie 878 

V. Dunn 675 

p. Earl of Clar¬ 
endon 378, 395 
V. Flood 342 

V. Foundling Hos¬ 
pital 382 

t), Hi^ngufbrd 358 
V. Lady Downing 
•• • • 352 

V. Master of li 
\ Scftoo^ • 332 

V. ^yor, 332 

V. JVIayor of D. 

• 352, 883 
17. Mat'or ^ N. 382 
'353, 


Page 

Austin V. Wilson '• ] 43 

Averill v. Loucks 745, 747 

Aveson v. Lord Kinnaird 18G 

Mlwin 17. McNally 696 

Alymar v. Astor 844 

17. Sheldoii 621 

Ayres «. Methodist Chuich 359 


B. 

B. & L. R. R. Co. V. S. & L. R. R. 


V. Middleton 

• * 

t7. FarkUnrst 


880 

607 

607 

358 

395 

23* 

369 


V. Parntl|pr 

t7. PeaiJipu 

t7. Reynolds 
V. Sauds 
r. ticott 
V. ShedieU Gas 
GLmpany 433 
t7. Shore , 358 

V. dinners’ Co. 352 
r. Tancred# 352 
V. Utica ^s. Com- 
• paiiv« 883, 395 
V. 'H'arrCT 358 
Atwat/er 17. T<jwnsenif ’ *625 

Atwood Protection Ins. Co. 615 
V. Reliance Tiansportation 
Co. 842 

• 17. Wright • 673 

Auburn Academy v. Strong *• 3^ 
Auburn A C. PI. It. Co. v. Doug- • 

, lass • -875 

Austen w. Craven , ^ 692 

Austin 17. Crawford 892 

AuSfm V. Bell 750, 762 

,• f V Johnson 151 

• V. Lamar 260 

47. Manclicster R. Co. 843 
17. N. Y.«lKR.R.Co, . 360 
VOL. II. ^ 


Babb 17. Clemson • 

Babb and Wife v, Ferley 
Babcock ». Booth 
17. Doe 
V. Trice 
Bach 17. Owen 
BaiThc 17. Proctor 
Backman r. Wright 
Backus V. Gould 

• 17. Lebanon 
Bacdh V. Robertson 
Baden v. Countess of P. 
Badger v. Phinni^ • 

L Badgett v, Broughtdn ' 
*tiadgley v. Hcald 
Bagg’s case 
Baggett V. Mei^ 

Baggot i'. Fleming ’ 
Baggott V. Boiilger 
BagVeliole i>. Walter 
Bagiev <7. Peddie 
Baliam 8 . Bach 
Bailey i7.*Barubei^er 
j}. Dihvftrth 
* 17. Mayor of N. Y. 
17. IMerrcll 
If. Ogdens 
17. Simonds 

Oainbridge i7. Caldwell 
• 17. Pickering 

Bainl v. Bjfnk of W. 

17. Walker 

Baker v. AUos Bank 

, 17. Barney 

• r. Bradley 

17. Child 

• JSS: jmrte 

’ V. lialdeinan 

r. Hoag 
i^Keen 
Lorillard 
». Seaborn 
Balch 17. 1^1 ith 
Baldey v.Tarker 


Co. 360 
728 
118 
186 
269 
661 
690 
776 
637 
501 
430 
386 
654 
276 
665 
711 
373,374 
167 
419 
556 
669 
668 
758 
276 
651 
332 
674 
716 
710 
, 694 
275 
345, 370 
530 
527 
158, 186 
h78 
171 
186 

• 262 
201 
884 
200 
259 
669 
£50,310 
701, 708 


I 



XIV 


TABLE OP CASES, 


PmfS 

Balilwin V, Carter 0 125 

p. Collins SAG 

V. Neale 633 

V. Williams 715 

Balfour v. Scott §76 

Ball r. Mannin 609 

r. Storie <■ 085 

Ballantine v. Goulding 61,9 

Ballard v. Walker GOG, 715 

JBallcw V. Clarke 608, 609 

Ballou V. Talbot 899 

Balme v. Hutton 610 

Baltimore & Siistfuehanna B. Ca 
p. Faunce 683 

Baltimore Turnpike 880 

Banbury Peerage case 236 

Banet v. Alton 8t S. B. Co. 892 

Bangor v. Go<ling • 887 

Bangs V. McIntosh '* 897 j 

Bank V. Burnham S28 


Bank of Washtenaw v. Montgomery. 34 9 
ofi<Watertown p. Assessors. 8611 


Faunce 683 

imorc Turnpike 880 

bury Peerage case 236 

et V. Alton 8c S. B. Co. 392 

gor v. Go<ling • 887 

js V. McIntosh '* 897 

k V. Burnham 328 

Bank of Augusta v. Earle 349, 350, 

»J75, 376 

of Australasia r. Bank.of^ ^ 
Australia 377 

,of Austrralasia t>. Nias 101 

of Chilicothe v. Dodge 683 

of Columbia v. Patterson 3w' 

of Dansville, matter of 324 

of Edwardsvill^.t). Simpson 349 

of GaTliopolis i’. Trimble 616 
of Genesee v. Patchin B. 377 
of Hamilton i'. Dudley 419 

of Ireland v. Evans * 365 

of Marietta p. Pindall* 349 
of the Metropolis c. Gutteh- c 
lick • * ^63, 365 

of liic Metropolis v. New * 
England Bank 86.4 

of Mobile v. King * 860 

of New Brunswick v. Has- 
sert ’732 

of Northern LiberCies^. 

Creson • 363 

|of Orange r. Colby 616 

•of Hochester.p. Jones 888 
• p. Monteath ^73, 


.S63 

616 

888 

. 373 , 
000 
900 
. 33e 


of S. C. t;. Case * 900 

t* Gi^bs , 33e 

6f U. S. p. DandricJge* 3.^4, 835 
, 863, 365,370,875* 

p. Davis 872 

p. Donnally /615, 624 
V. Housman / , 694 

^ jV. Hath 398 

p.'^Parson , 258 

of Wa^hilgtoD p. Triplett *621 


* Banks p. tValker 
p. \Vilkea 

Baptist ^Associatiorf v. Hart 
e , Church 9k Mulford 
Barbat p. Allen ^ 
Barber p. Dennis * 
p. Harris 
V. Boot c 

p. Rose 

Barclay p. Clyde , 

r. Gana ^ 
p. Heygena 
p. Sewell 

Rargate v. Short ridge 
Baring p. Cftrrio 

04,Dax,* 

Barkalw v. Emerick 
Barker V. Bark'er r 

Q V. Bucklyi' 

»,?. WootfV : f f 

Barkhamsted A Case r 
Barlow v. Smith 
Barnes m Billington , 

p. City of Bacinc , 
t>. Freeland ^ 

r. Perinft,, v 

p. War«> * ' 

Barnett Brandao 
r. ^^oings 
Barney c.'Brown 

p. Griflin ' 

V. Patti'rSon t 

?• Prentiss 
p. Scftinders 
Bamun^p. Chi]fls * 
p. Hempstead 
Barr P.AIyers 
Barrera ^ Alpoente 
Barrere cv Barrcfe lOf 


. 17,646 
553 
851, .355 
*363 
188 

o 119 

r 87 

647 
" 838 

829 
835 
20> 
865 
861 
•884 
' 5.56 

599 
629, 713 
1^3 
646 
' . 6.13 

-^40 
• . 4f.S3 
71^,772 
• 631 


BaCTctt r. Buxhm 
p. Goddard 
p. Hall 
p. Pritchard 
p. Seward 

Barrington p. Clarke 
•• '•'«, p. Horn 

Barron p. Barron ‘ 125 

Barrow p.*^BaiTow 
e. Paxton 

Barry p. Lord Barrymore 
V. Morccin 

t p. Merebants' Ex. Co. 
Bartholomew p. P'innemorc 
V. Sherwoiad ■ 
Bartleraan v. Murchishn 


-T • 631 

* 888 
177 
JOl 

r Z * 

4{)1 

S . c 10-J 
, §*2 
' 263 

712 
€747 ^ 
708 
‘ 265 

100,dlO, 111 
608 

• 6 ? 2,766 

r470, 659 
6J5 

‘ 279 

. 278 

171 

122, 134, 161 
104 

V ' 734 
849 
*245 

Co. i3C, 84k, 

re * 276 

I . 515 

450 



OF 0A6ES. 


XV 


• ' * . Pago 

Baittett V. Critlenden , 493, 496 

k ,• t>. King * . • 344 

w, Nye • 85^ 

V. Punnell - ^ 759 

. V. The Maydr *414,677 

• ». VanZandt* , 125 

‘k > Williaqja 72G, 73 

Bavtley v. Richtgiyer 229, 230 

Barton «. Briscoe 165, 178 

v^BurtOj^ 448 

V. U. F. PI. R. . 375 

V. Willjams 447,448 

Bartram v. Farcbr^ther 772 

Harwell v. Brooks 155 

Bashaw v, Tennessee 62 

Batchelder v. Batchelder 74 

Baitcs Sc Hines v. Bank of Alabama 363 
• r. Dandy 
V. Rn right 
17. Siv^eder 
V. Stanton 
B^son 17. Dpn*van - 


• • 


•126, 128 

• 139 

• •IIS 

' .788 

78!i, 78#, 8t2, 828, 

i 836 

553 
• 472 

• 647 

iUey 1*11 

^ity Bai|^ 667 

.Batturs w. Sellers* • 659, 716 

Batt}»t7. Carswell ^ 859 

* Bauduc’s Syndics r. Nicholjin 99 


• V. Murrell 
Barton 17. T^iggert 
Battenftan Pierce 
Bat^^ 

Batt7#t7. K, 


Bauman v. Bauman 
Bavin;j;ton *. Clarke 
Baxteg B|xter ‘* 

• • nr field 

77. Buslf 

t7. £arl of^. ^ 
• • p. Vincent 

Bay ». Coddii^ton 
Bayartf ». Hon^n , 
BayleyaTf Edwards • 
Baylor t>. Siuithers • 
Be^le^;. Dodif 
Beacn v. Reach 
^ * g. Berdell 
V. Forsyth 

Bcaohcnsfiti». Bea<'bcaoft 
Beal V. Burohstead * 
Beall p. Beall * 
lJuaU V, AUen 

0. Gueniscy 
V. Terry 

Beaimsh p. Beamish 
%• tlerrick 
V Morgan 
r. Slihpsgu 
Beard v. Dennis * 


Beard v. Kirk • ' 

Beardslee v. Bichar^n 
Beardsley v. Smith 
B[easley v. Palmer 
' • V. The State 
Beattie v. Robin ( 

Beatty v. Lessee of Einowler 

S eagfort (Duke of) ». Berty 
eaumont v. Reeve 
77. Thorpe 

Beavan i’. McDonnell 
Beavis t*. Gardner 
Beck V. Eyans" * 

77. Hanscom 
V. McGillis 
Beekford 77. Hood 
Beckhan v. Drake 
Beckwith v. Boyce 
Beckwith’s case 
Becquet u. MacCarthy 
Bedrord v. Hunt 
Beebee 9. Robert 
Bee^*P. Beeby 
Beecker 77. Vrooman 
Beekman v. Kew Orleans Cotton 
Press*Co. , 

*• w. Saratoga & S.. Road 
V. Shouse 
Beers 17 . CrowelL 
'hton 


PsfpS^ 
894 
793 
337 
529 
277 
pi 
875 
254 
633 
178 
607, 
521 
841 
367, 370 
11 

487, 480 
900 
439 

- 145 
100 

47^, 476, 477 

- 876- 


77. 


Hous 


75 

650 

301 

425 

842 

715 

523 


73 
278 
71 

• 314 

• 270, 277 

607, 608 
532 

• 630 
593*597, 699 

• 106 
Z28 

* 158 
181 
788 
863 
243 

• • 61> 

2B5 
858 
734 
6%1 
55 
6)8 
151, 153 
707 
638, 640 




V. Housatonic R. R. Co. 306, 831 
p. Robinson • 629 

' . V. The Pheenix Co. 361 

Begbie p.^egbie 72 

Beirne 0 . Dord * • CC3, 667, 669 
Belcbcr|ids. Ooih’rsof the Orphan 

” 516 

150 
901 
620 
sn 
' 160 
521 
845 
501 
366 

573 
66'8 
• 901 

430 
156 
448 
594, 595 
609 
159 


House 
Belknap v. Lady W. 

%. Reinhart 
Bel] p. Brucn 

77. Herrington 
V. KeRer 
p. Leggirtt 
p. Reed 
p. Whitehead . 
Bemjtn v. Rufibrd 
• l>. Tuffnot 

Bempede pftlobnstone 
Den(^ p. Slieldon ^ , • 
Befla p*. Ih)y4 
Benedict v. Goit 

p. Moiitgorafery 
Benjami'T^. Stremple * 
Bcnnet p. Bedford Banl( 
p. Vade 

Bennett p.^i\vis 
. p.^amUl 


I 


/. 



XVI 


tABCE Of OASfS. 


B^nnctfc v..Hult < 

V. Lee 

V. Mellot 

p. Peninsular S. 
” V. Smith _ 

Benney’s' case . I 
Benjiey tv Pegrani 


PW 
• 716 

281 
818, 819 
B. Co. 845 
^6 
522 
868 
165 


V. Remington 

201 

Bentall v. Burn 

700 

Bentley v. Cooke 

.185 

V. Foster 

485 

t?. Griffin*' 

139 

V. Shreve 

263 

Benton v. Benton 

• 44, 67 

V. Jones 

595 

' V. Pratt 

678 

Beresford, ex parie 

132 

Bergen p. Bennett 

*897 

Berkley v. Watling 

770 

Berkshire Woollen Co. ». 

Procter 821, 
• , 823 

Berley o. Rampacher 

. ,136 

Berlin v. New Britain 

876. 

BeroHeaw. Rasasay * 

274 

Berry v. Cutts 


T). Ensell 

7^ 

p. Smith 

730 

p. Yates , 

375, 377 

Bertnun v. Gbdfray 

858 

Best p. Best 

76 

Bethlem p. Roxbtiry 

240 

Bottle,!;. Wilson 

156 


Betts V. Betts ,* 71, 159 

V. KiinptoQ * ' 126, 64i6 

Betts & Church v. Lee * ‘ , 464 

Betty V. Moore 450 

Bevan v. Waters ^ 881 

Beverley v. Lincoln G. L. & CfCo. 363, 

. 864 

Beverley's case '608 

BcverleVs v. Holmes 630 

Bexwell V. Christie 756 

BeynoB V. Jones " 187 

Blmten' v. Qlevelaqd 539 

Bickell r. James . i-883 

Bcclault p. Wales IllO 

Biddle v. Lceclor 640 

Biggs ». Barry * * 765 

Wisking TOl 

Bilbie V. Lomley 68^ 

Bjies’s appeal 261 

Biles V. Holmes 812 

■Bin 9. Coreton 180 

^l^gsly p. Cri^het ' 200 

igmimv.Milnr 80 

tf. Bo^rs *842 


Bingham v. Wevlorwax 
Binnermdi^i;. Weavel? 
'Binstead v. Buck 
Birch V. Earl of Livetpool 
Birckhead v. Brovv^ 

Bird v-aBrown • 
Birdseye ». Flint « 
Birkby v. Birkby 
Birkeltt v. Willan 
Birtwhistle v. Vardill 
Bishop V. Bishop 
V. Shillito 

Bissell V. Briggs f. 

V. Couchaine 
V. Hopkins 
Bixby ». Whitney 
Blaebford v.'Chnstian 
Black * 

Blackborough jj-.Davis 
Blacklo# V. Laws 


Page 

341 

'546 

456 

718 

770 


Blackman v. Gt^n 
BlackmQre^. Bmder * 

V. ^hill ( 

Blake, ear parie 
r.«Ferris 

. V. Midland Co. 
p. }!jicholson 
V. Wiiliaifit 
Blakey », Blakd^ * 
Blanchard v. Ely 

0> Bussell 

Bland Ifegro Dowling 
Blandtbrd v. Gibbs 
Blandlng v. Sargent 
Blane v. Orummond 

V. Prolidfit ^ ‘ 
Blayihiro v. Hgley 
BIcaden v, Hancock 
BienkiiAop v. Clayton 
Blethem y Towle 
Blevins rJBaker*’ 

Bliffht p. Rochf^er 
Blin V. Mayo * 

Bliss r. Commonwealth 
Blocker v. HUrncss 
Blodgett V. Hildreth 
Blofield . 1 ^. Payn^ 

Blootf Goodrich 


762, 763, 8i0 
143, 89% 
«2 
841 
• 96, 288 
74 
695 
102 
513 
786* 
707 
669 
169 
'548, 563 
166 
863 

r 49 

, ?97 

‘ 5.97 
, 807, 3;u 

. •* 
88%^87 
585, 540 
5<90 . 
' 665 
617, 619, 621’ 
eol 
884 

• « 713 
, * 577 

858 

. 22d 

«84 ‘ 
702 
438, 440 

• . 448 

20 

* ^29 
'433 

t. 

510 

• 484 
'849 


r 


* ( 


" e. Humphrey 116 

Bloodgooa p. In. & H. Railroad Co. 4£8 

Blootnrt;# Burdick 

568 

Bloomer p. Bloomer 

600 

V. M’Quewan 


Hosb p. Bloomer 

«' 6U 

KIdt p. fioieeau .. 

“ 862 

Bloqnt V. Burrow • ^ 

589 

Blowers v. Btuttevanf^ 

142 . 



•tabIiB dir oases. 


xvu< 


BloxAm V. Sanders 
Bluett t>. Bluett 
^ V. Osborn ' 

Blant V. Boyd > 
Blyndenburg v.,W®l8h 
Bl^'stone v. Burgett • 

Blyth V. Waterworks ‘ 
Sioardoiaa v. Il^iliday 
• r. Keeler 
Bodcnhafei v. Bonnet 
Bo<lley^u. Goodrich 
Boganius p. A^an. Co. 

V. Trinity Church 
Bogart V. De Bussy 
• ». O’llcganj \ 

V. Perry 

• V. Van 'Vclsor 
Boggett V. Friar * • ' 
Bogue w.*Houl8ton 
Boblen v. f levuland * 

Bohn v. Bogue - * . • 

V. lie|idfey 


\ 

Page 

68 r,. 688 

631 
WSfiP 
713 
664 
,742 
782 
747 
782 
887, 841 
753 
827 
343 
875 
705, 755 
599 
651 
158 
488 
•639 
495, 500 


• V. , • 693 

B%lin^k r. In^lis 698, 760, 764, 773 
Boinoet v. Leignez 766 

Boisgcrard ,c. The N. Y. Bank) 824 
BoTandier v. Stevens, President, &c. 323 
Bolnuv. Himnagle ^64 

Bolto# V. MiAer 230 

, Q e. Prentief '142 

• p. Puller 863 

• ‘ 0 . Sowerbv 516 

Botoar V. Maxwell 832 

Bomg^ux*^ Bevan 558 

Botiapirte w C. & A. Zlaulroad 425, 

, ^ • “427 

Bond V. Conway 1 23 

V. S^inour • i 753 

,«Bonliani p. Badgley 50 

* Bonian’s ca>«e • 783 

Bonnef v. The Hontre^ §828, 837 
Boole. Mix 14^, 269^71, 272 

Boom V. The City of CMca ^ ^5 

Bocgjnan v. Jeitkins 663, 

Boo^y ti. i)avidsoa 494 

* Jeflreys 494 

V. Purday ^ 494 

Booth t>«Rich • 282 

Bordeaux n. Cave «*660'| 

Borden v, Fitch *1 87 

• p. Sumner 839,*750, 751 

Bom p. Shaw , 730 

Bomeman p, Sldlinger 60# 

Borr&ins p. Bevan 659, 660 

Qfjlat M Corev . 170 

Boh p? Gods^ 169 

'.Bostock V. StaflGprdBbirQ K. Oo. 343 
Boston C. & M. p. State 84.8} 86l 


' PagJS-, 

^^ston Glass Manufactory p. Ijana- 

don 390.: 

India B. Factory p. Hoit lOt 
The Case of ' 677 

Water Power Co. v. B. & . 

W. Baill^ad 429 

Bosvill p.'Brander , 128, 131 

Boswell V. Green ' 693 

Ilott V. McCoy *808, 865 

Bottomley v. Forbes ' 778 

Boucher v. Lawson 829 

Boullenois, case of . 266 

Boulton p. Bull • 470,480 

Bourcier p. Lanusse 618 

Bourgeft v. Dumoulin 591 

Bours V. Webste^ 715 

Bouts V. Ellis 603 

Bov ill p. Moore 470 

Bovf s ^Bal^)hJ case 178 

Bow p. Nottingham 289 

Bowerbank p. Morris 894 ‘ 

Bowers^). Littlewood 562, 565- 

Bowi? p.^ Bowie 108 

Boi^e V, Napier 866 

Bowman v. Wood* ^ 812 

Bowno p. Joy * . , 106 

Bbwnes V. Marsh 241 

Bowring p. Stevens 675 

Box p. Jackson 123 

Boyce v. Ander^n '■ 830 

V. Edwards , 621, 623 

Boyd P. Bopst § 659 

' V. Hawkins 681 

p. Me A1 pill ' 481 

• p. Moseley " • 771 

p.- SiQ*km • 642 

J. Vanderkemp • 872 

Boydell p. Drummond 713 

Boyden p^Moore ,747 

Boyland v. The Mayor, Sic.* of 

N. Y. 831 

Boyle p. Zacbarie *517 

Boynton p. Dj’er 263 

Boyson p. Coles -• 868 

Bracken p. Bendy . ' ® 453 

, p. Miller • 871 

Braekenridg^p. Holland 46§ 

Bracket p. Hoyt 640 

• V. McNair. < .665 

Br^k^tl p.*\\iaito 894 

Bradford p. Greenway ... 168. 

p. Farrand 620 

^Manly 659, 667, 

Bradford C^m. Ins. Co. v. Covell 899 
Bradish p. Gibbs 178 , IT7 

Bradley p. Boynton 448 

, p. Bradley ' 676« 



JCVIU 


TABtB oy OABSi 


Pi 

Bradley u. Farrington 7 

V. Hunt 601 

p. Lowry 675 

V. Pratt 274, 275 

V. Richardson ^ 665 

V. Waterho/ se 841 

ir. Wjndtara 730 

Bradnor^v. Jones 77^ 

Bradshaw v. Heath 87 

Bradstreet p. heptane Ins. Co. 100, 

101,102 

Brady v. Giles 804 

V. Sackridtr 713 

r. The Mayor, &c. of Brook- 
Ijn ^ 345 

Braniley r. Alt 757 

Bramwcll v Bratnwcli 75 

v. Halcomb 408 

Brand e. Schenectady & T. Co. 347 
Brandao r. Barnett 863 

Brander p. Phillips 888, 889 

Brandon v. Huntsville Bank '290, 457 

V. Robinson * ^173 

Brashear c. West 746, 748,*^ 760 

Bratton v. Clawson 441 

Braxton r. Winslow 558 

Bray v. Bray f'J 

V. Dudgeon 184 

tr. Ma}ne , 811 

0 . Whl'cler 202 

Brajnard i\ Marshall 516 

Brealy if. Reed 52 

Breck V. Blanchard 610 

V. Colo f 509 

Bree v. Holbeth ' * 648 

Breed i (luay ' ' ^ 849 

t Jiudd * 276 

Brenepian, Ex parte 521 

firetberton v. Wood *' 833 

Brewer r. Linnaeus 575 

e. Salubury 693 

Bremter r Hill ' ‘ 436 

Bmk V. Whdiey • 172 

Briddes v. Uawksworth 456 

Bnd^ r..Waine . 4 660 

Bridge Co. V. Clarksville . 427 

bridges V. Pleasants • *855 

Briggs V. Fit nch * 628 

” ■ I 338 

• ’ *787 

828, 891 
517 

" 852 

419 

826, 828 
796 
• 604 


». Hartley ^ 

' Park man 

V. PeiiDiman 
Brigham v. Henderson 
V. Peters 
Bright P, Boyd 
Blind r. IMc 
Brindoe v. MoWe 
eBrinkerhoff' ft. Jbawrence 


Pago 
445 
.161 < 
656 
682 
290 
8^7 
694 
878 


I 


BrinkerhoS* V. Starkins 
Brinkmafi ^ Brinkman 
’Ririsban ».Boyd , 

Brisbane v. Dacres 
Briscoe p. WicklifR* 

Bristolnti. R. & ISt R. B. Co. 

t>. Wilsmore , 

Bristow V. Eastman r 
British L. Co. r Drummond 625, 627 
Biitton V. Turner < < 711 

Broadwell v. Broadwell 685 

t’. Getman . 714 

Broadwoixl v. Grtlm^m 881 

Biwkway w. Allen 898, 900 

Biodie V. Bitkley OSS’ 

Breeder Trow, The 845 

Bromley n. ilolland 801 

Bronsoifa* GUisoh' 705 

Brook V. Smith * 105 

BroOke 0 . Pii kwick <• 83^>, 840, 841 
Brooklyn Wl\il^ • Lead Co. ». 

Ma.suiy „ ( 4§4 

Brooks i'. Bii knell c 4 73 

r. Cook «12 

wMarbury . 747, 718 

I. Powers ^ *■ 737 

Broughton v. Manches^ 

Wo/kfl f 377 

Brouni ker i\ Ihigot ® 4 ij3 

Broussard i. Bernard 192 

Brouwer Harbeck 510 

6. Hill ^ .632 

Brower v. Fisher ^ 609 

I*. Lewi4 o ^ 667 

V. The Major of , $31 

Brown, MaAcr of < ' 630 

Brown,•[\Vm ^P.] blatter of^ 188 

Brown i. Ackroy d <'189» 

9 . Adams 630 

i’.(^\riott *■ 862 

U. ^tkmV' f 655 

».*Aii8lili 877 

t’’. Baniford " ' c ^^78 
'v. Bellows < 654 

i>. Berry <09 

V. Blown 159, 164, 573, 589 

t . 603 

^oV. Caldwell 270 

' V. Collier ^ 634 

• t>.’'Denni?on 817 

Duchesne 474,482 

o V. Kdington 660 

V. K. R R. * 848 

0 », IlodgMin * ^ 6vii 

V. Holcomb * 746 

V. Jodrell 607, 608 

n. Johnston 13 



os. 




Browtk V. . . 

V. liee ‘ 

tn Lindsay' 
v; Lynok 
V. McGran ' 
w. Maxw^jlr 
M. Minis 
r.iMintu|n 
V. Mullins 

V. Mui^hee 

V. Poeock 
V. Reves 
V. Richardson 
V. Saylcs 
V. Smith 
r. Sprague * * 
ij.* 8 tackpole 
V. i^arl^ 

V. Storm 
V. Warsl , 

V. Wntcsman 

• i* Wootton 
Bijpwnell r. Hawkins 

• • r.^Manchester 
'Brojmitig 5 . Coppage 

r.IVla^U • 
r. Keane 
Bruce >'. Anderson. 

• r Bruce 

[I^ol-dl case df 

Bryin Khott 
Brumby^. Snfith 
Brumlcy t. W estdhester 
sBnnimel v. Stockton * * 
Brumniet »>. Barber 
Brundlclge p. Poore 
Branson*!'. Brunson 
Brunton v. llawkes 
Brj|n V- Brisbhi 
VL Bryan 
Duncan 
V. Jackson 
% Iwewis 
r. Reynolds 
Bryant p. Craig 
V. Crosby 
V. Edson 
•V. Ilambrick 
p. Ware 
^ 8 . Young 

Brycd V. Brooks 
BryMn v. Broynrigg 
®. Brjsoif 


P«»> 
,179 
. 356 

746 
120 
, .?63 
888, 891, 892 
305 
349 

745,^48, 749 
260 
660 
166,173 
646 
617 
663 

' 575 

86 

^9, 516 

• *149 
. 419 

805 

811 

606 

800 

787 

l84 

745 

40? 

42 

541 

^ 573, 576 
373 
120 
260 
816 
348 
728 
451 
• 144 

*62, 603 
*478, 481 

• 7U 
134 
159 
851 

636, 642 
*• 63> 
*63 
660 
> 616 
4«0 
46 G 

74.T 

888 
<589 
80 


M.C- 


Biyson w. "V^ylie , 

Buard v. De Rubsy 
B uefaknan v. Claric' 

Buck V, Hermance 
Biilkeridge v. Ingram, 
Buckinghamshire "^Earl of] v. 

Driiry 

Buckland v. Butterfield 

p. Conway ‘ * 

Buckley v. Artcher 
V. Buckley 
V. Furniss ^ 

V. Leonard • 

Buckman v. Levy 
Bucknal v. Roiston . 

Buford V. Caldwell 
BuflTum V. Green 
V. Merry 
Bug^ p. Franklin 
Buissiercs v. Albert - 
Buisson V. Thompson 
Bulkley*p Derby Fishing Co. 
Bull A Robison 
Bullard v. Briggs 
Bullock V. WilltaoM 
■ Bullpin p. 4Jiarke " 

*®unipus p. Miller 
B'unbury v. Bunbury 
Bunn p. Markham - 

V. Winthftp 

Bunting v. Lepingwell 
Burch i\ Breekinridgp 
Burdict V. Murray 
Burgess #. Burgess 
• ff Clenfcnts 
p. Oon&y 

V. Gray < 

Burghall v. Howard 
Burgharl^p. Hall 
Burk r. Howard 
■ v. McClcan 
Burke p. Winkle 
Burke, Matter of 
Burkey 0 . Self 
Burbank p. }Vliitn§y 
Burlpy p. Ru^ell 
Bttsiingame p. Burlingame 
Burmesterv. Nonis 
Burn p. Cole ^ • 

Butnaby f. Brifiin * 
Burnbey p. Bollett 
Burnet v. Bisco 
i^lann 

Burnett p.^innaston 
Buniham p. Holt 
Burns p. 

Bur» p. Burr 


192 
592 
479 
435 

275 

439 

' " . 854 

670 

440 

764, 766,. 7 71 
445 

698 

721, 722, 729 
673 
745 
793 
128 
566 
. 192 

363 
663 
168, 179 
741 
164 
430 
628 
589, 602 
242 634 
* 53 

* 160 
882 
49, 484 
823 
406 

, 305 

760 
274 
139 
538 
158 
198 
595 
I 351 
, 276, 277 

3 ! 

81^ 673 
• 146 

661 
630 

6ie5 
126 
229 
277 

7^ 



XX.. 


tABLE. OF OASBS; 


PttftO 

Burr V. Burton f, . 610 

Executors of v. Smith 366 

V. SherWood 125 

Burrall v. Jewett 474 

ts Bice tl7 

Burrill V. Nahant B/fhk 862, 365 
V. Pliiilips« 862 

Burroughs v. Housatonic Railroad 

'Co. ^ 34^’ 

V. Richman . 608 

Burrows v. Jemino 101 

Burruss v. Fisher ^ 554 

Burt V. Place * > 639 

Burtis V. Burtis 68 

Burton v. Hughes 796 

v. Schermerhorn 649 

Bury V. Phillpot 236, 237 

. Buiw’s case 43, 67 

Bush V. Canfield ’’ ' 664 

r. Cooper 614 

t?. Fox 481 

V. Pettibone ' 607 

V. Steinman 305, 306, 3</7, 878 
Bushby V. Munday . ''106 

Bushel t'. Comt}!. ins> Co. 348, 349 
' Busk V. Davis * 692, 766 

Buster v. ^^cwkirk 446* 

Butcher v. L. & S. W. R. Co. 832 

Butler V. Brock 275 

' V. But'feingham* 171 

* v. Forbes 92 

t;.*Gastnila 51 

V. Haskell 654 

V. Heanc « 840 

V, Page •• ' 4'<M) 

r. Strxldard * • 737 

V. kiau Wyck * * 738 

Butler’s appeal ‘ 680 

case ^ 457 

Butterfield v. Beall 119 

Butterworth c. McKinley '704 

ButteVworth’s ease " • 27 

Butts V. Cuthber^on • 360 

V. Penny ' 284 

BuxtOH u. Lister , fi76, 677, 681 


Byam v. Bullard 


.482 

r V. JMdy 

• 

479 

Byrne v. Love 


244, 250 

V. Van Heesen 

247, 256 

■ 806 

« 

Byron P. Telegraph Co. f ‘ 


c. 

1 

Co. V. Elliot 


^ -- ,,mmw 

108 

a a & c. R. R, 

841 

C. & M. R. R* ^ 

iPatchin , 

347 

f); H. & D. R. n 

1 tv Waterson 

•347 


C. & P. R. R. V. Bmley 892 

C. & A.ti.R. V. B^danf . 842 

pCaheon ».\lanipbell 765 

Cudaval w. Collins 684 

CadelP^ti'D* StewaH 496 

Cadoggn V. KonxeU 592, 722, 728,‘^29 
Cady V. Gladding ^ 488 

Cahill V. Kalamazoo'^l^Iutud Ins. « ” 
Co. 470, 372 

CaililF u. Danvers , r 786, 817 

Caines v. Marley. ' 591 

Cairns & Lord v. Bleockcr * 852 
Caison i>. Murray ^ 1G8 

Caister v. Eccles " 313 

Calais u. Marsiifield 4 

Calcraft v. Roebuck ' 755 

Caldwell p. Bartlett 694 

Sig«urtifey • -509 

‘ V. Van Vlissengen ® •474 

Calktes^u. I.A)c6wood , r, 804 
„ r. Long . 110,140,182 

Call p. Wa-itl , • . 2 pl 

'Callahan v. Patterson f 160 

Callen p. Thompson f27, 7.34 

CallendeEtP. Marsh 4 27 

Callo p. Broiuicker . {jo2 

Catlonel p. Briggs ' 

Calvin'^ case 1, 4, l^'TG, f9i 21 

Calye’s case * 799,818,819,8^4 

Camden R. R. Co. p. Belknap 833f 842 
CqaP. Burko 844* 

Cameron v. Baker 241 

'Cammoycr p. United Luth-'Clfhrchcs 

' 320, ^5^, 368 
Camp p.«Canip 741 

p. PulVer o *' 665 

Campbell v, Barry *• < 701 

p. Campbell ' A49 

V. Cooper ^ 299 

,wP. Fleming * • 664 

4 -p. Lca«h • 8.57 

^p. Mackay 203 

* ' p. Stakes • ' , 277 

Campldlrs estate r . 691 

Canal Bank v. Cox 749 

Canal Co. v. Railroad Co. 39.^ 

Candor’s appeal u, > 200 

Caney j?. Patton 140 

Cannan v. Bryce '' 637 

Canning f. Williamstown 1^9 

Cano4^r.p. Cooper 202 

C?>nterbui 7 [Archbishop of] v. 

Tappen *560 

C^plingcr p. Stokes 
Captier p. Hams 
Card p. Case „ 415 

Corey.p. Beitohtro Bl Co. 189, B.'il 


• o 2(K1, 
’ 677 



07 OASES. 


XXI 


Page 

Carhart v. Auburn Gas J^igbt Co. 433 
^arleton v. Sumner , * ‘ 694 

Ca’rloy u. Wilkins 6^4 

Carliff V. Danvers' • , ^ * 817 

Carlisle w. burley ' * •. 609 

0 V. Qaattlebauifl '• &81 

C^rleton v. Leighton 527, 641 

Caman^v. R. K»Co. 307 

Carmiclnel v. Browder ' 668 

- • V. Back 406 

V. Hughes 199 

• V. Ray 678, .684 

V. Truces 348 

Caman v, Bowlea s 602 

Came v. Marley 691 

Carnochan i), Gould 666 

Carpenter v. Dodge^ • 689 

V. SchertuSrUben •* 


*v. Smith 
Ik Whitman 
’Carr o. Clough • , 

• V. Jacl^n 

, V. Lancashire Co. 
9 . Lefevre 
^ ti. Taylor, ’ 
Carr^ Etc paiffe 
Carrgiline Collins 
Carrol*u. Blcijcow ** 

• * V. Ijce ’ * 

• V. M’Donough 
'Carson v. Bail lie 

• V. l^Lirray 

j!. Watts 

Cartere,'.J3o{>^m ^ ' 

jf. ^ntrell 
r. Carter 
, V. eVawley * 


#• 171 

• 469 
r ^42 

271,.276 

• 89’2 
843 
392 

«23, 135 
678 
669, 5^0 
151 
168,159 
, 105 

663 

• 182 

814 
677 
• 124 

86, 650 

• 662 


Page 

Cashill ». Wri^t • ' ,820 

Cassamajor Strode 644 

•Cassidy v. M'Kenzie 897, 899 

Cassily v. Meyer , 580 

Casf^lio V. City Bai^ of A. 806 

Castor V. Aides » 310 

Caswell V. The State • 826 

Qatherwoo*! v. Caslon , 55 

Catlin V. Eagle Bank 398, 746 

Catskill Bank v. Gray - ^ 375 

Caujolle V. Ferrie 66 

Cavenagh v.-Such § 830 

Cecil u. Jnxon • 182 

Centre & R. T. Road v. M’Conaby 394 
Chaddick v. Marsh 668 

Chadoin v. Carter 690' 

Chadwick v. Ma<len 892 

Chalk V. Deacon ^ 188 

Chamberlain v. blasterson 820, 823 

Chamberlain of London, [case of! 337 
~ "73 

644 
594 

. ^621 
716 
671 

• 182 
683, 685 
759 
711,712 
729 
366 
659 
304 

760, 763, 7G5 
458 


u. Dean & Chapter of Ely 

V. .Greves 


^6, 


Chambers v. Chambers 
* v. Gridiths 
^ . V. Spencer 

Champant v. 4^ord Ranelagh 


663, 


359 

784 

671 

703 

^)0 

126 

687 

281 

901 

665 


?. Wlmcr 
V. M'oussaint 
V. Willard 
Cart^eb v. Pa&cbal 
Cartland. Morison 
(Jpry t>. Bertie 
t>. Curtis 
V. ftruman 
V. Ilotailing 
Caryl a. Russell 
Case V. Boughton 

V. Mechanics’ Banking"Ass^ 
elation 32f 

r. Hedftold 472, 478 

t'f.'fhompson 42i 

V. Winship -742 

• Casey v. Harrisiiu 106 

Casey, James, [caSe of] 676 


Champion y. Plumrfler 
t'. Ridgby 

t%amplin v. Champlin 

V. I^ytin 

V. Parwh 
V Rowley 
Chancellor v. Phillips 

of 0^ford,*^|case of] 
\ Chandelor v. Lopus 
Chandler Broughton 
• V. Fultm? 

Chandle|s c. Price 
Chandos r. Talbot 
Chaplin r, Rogers 
Chapman*. Campbell 
V. Lathrop 
V. Robertson 
f. Speller 

Chap[>ell y. Drockway 
V. Brown 
V. Davisson 
. V. Punlay 
Chappie V. Cooper 


521 

631 


672, 69*7 718'j Charles Rivbr Bridge v. Warren 


128 

702 

688 

693 

623 

657 

638 

.558 

489 

494 

27S 


•Brijlge « • 384, 427 

Chffl*nloy Winstanicy '* 895 
Charruaud p. Charruaud 73 

Chartres j\ Cairns 752 

Chase r. Dhbolt 873 

y. Mwufactoring Co. 425 

V. Merrimack Bank 330 

V. Wi^fabum 814 

• y. Westmore 362* 



XXll 


TABLE OF CASES. 


I’wge 

Cbater r. Beckett <. 690 

Cheatham v. Shearon 433 

Ciieddick v. Marsh 6G8 

Chccseman v. Exall 788 

Cheever v. Clark ^49 

Chieney r. Arnold ( 54 

V. Duke I 637 

j.’. Palmer 735^ 

r. The Boston & M. R. R, 

Co. 833 

Cherry i\ Clements 160 

i\ Smith 632 

Cheshire r. Payn'u 180 

Chesloy v. Pierce 329 

Chosslyn r. Smith 176 

Chesterfield r. Jansen 671 

Chesterman Lamb 663 

Chestnut Hill T. e. Rutter 346, 363 
Chevaillier r. Patton 827 

V. Struham 827 

Chevalier v. Lynch 99,105 

V. Wilson 599 

CheMiev’s case . ^ 778 

Chickermg »•. Fowler • 838 

Chileott r. Trimble * 199 

Child i'. Bailey * 450 

e..Hardyman 140, 14'!*' 

V. Hudson Bay Co. 372 

Childs V. Bank 360 

r. Slonins 900 

Chiles Nelson 6.5.5 

ChiUon V. Phiiip'i 2.02 

Chippendale r. Lancashire Co. 841, «43 
Chism V. Wooils , 6.59 

Chose Palmer 112 

Chretien r. Her Husband ^ 188 

Chri'tie n GrijrL's sdo, 8.33 

Christler r. MeddLs ' 2.59 

Christy r. Reynolds 651 

Cliuinar /■. Woml 732 

Church r. Imperial G. L. Co. 364 

[All Saints] v. Lovcit 393 
r. Mansfield ' 303 

of Macon r. Wiley 62K 

Cincinnati v. Stone ^ 307 

Citizens’ Bank v. Nan. St, B. Co. . 828 
City of Coventry v. AU’y -4iencrar'339 


Dayton r. Pease 
Lom^on ^^inacre 
City' BSnk e. Banrrs • * 

V. Beach 

City Council Ahrens 

r. Baptist Chf .’cli 
Claflin r. Beach 
Clapham v. Morlo 


Clare, v. Maynalad 
aClufk V. Clack 


346 
393 
'J81 

3b6 
331 
331 
531 

641 

665 

71, 74, 82^ 484 


Clark V. Corporation of W. • 

V. VJyicKfidid Union 
o '» r. Dales 
V. Depew 
V.‘Fitch ** 

• ff. Flint ' 

V, Graham 
V. Marsijrlia » 

V. Mayor of New York 
V. Mayor of Syracuse ' 
r. Morse 
V, Perry 
V. Phintiey ^ 

T’. Spence 
V. Sy. & Ut. Co. 

Clark, In the matter of 
Clark’s [Mary] case 
Clarke r..3C!otuifttcy 
i'. Dutcher 
" h. Earl of O. 
c e. Earasjmw 
”i'. Urey\ 

V. Leslie 
r. Morey 


PllgO 
365 
36L 364 
656 
594 
.230 
ft77 


849 

?11 


711 
424 
740 
* 329 
661 
704 
346 
29 
301 
900 

682,^ 683, 68 4 
557 
786 
833 
.274 

' • 26 


V. N. J. S. N. Co. 318, 349, g 28 
a. Scliool Di-strict ^ 377 

V, Tucker ^ . ..,693 

Clarkson v. Del‘\t»’stcr * 261 

c. Morgan ^ lf'6, 

Clary r. 

Cla.-'Oti r. IT'iiley 715 

C’lay r. Sh.ith 51G,.517 

r. Willan ^ 8,36 

V. Yates ' y „ r 715 

Clayton'8. Adams ^ 

V. A'ndrews 716, 717 

Of. .Vnthony 

r. Butterfield 
Stone 
r. VVardell 
Cleaves'.', Foss 
V- Te'vy ‘ 

Cleland'y. Cleland 
Cleineftt r. Jones 

r. Matti.son 
dementi ». Walker 
Clendenninj; w. Glendenning 
X-'leve<y, Mills 
Clevcnstine’s appeal 
CSiflord 1 ^ Burton 
Clindif f. Cooke 
Clinton Hooper 

W. & C. M. V. Morse 
a V. Rowland 

V. .Strong 


r. York 
Close V. Waterhouse' 


726 

' •81.8c 
49.3 
• 56 

' 759 

620 
13.5 
8.52 

42 , 141 , 112 
494 
47 
99 

1.'.9 
V 86 
810 
169 
‘ .361 
l;K» 
901 
202 
881 



tABLE OP CASES. 


xxiii 


Cloud V. Hamilton 

Page 

202 

'Clow.u. Woods , 

729 

Cfowcs V. Clowes 

•dO 

V. Van Antwerp , 

CIntp V. Brewer ' ’ • 

257 

<48, 472 

Cli»te V, Wiggins • 

• 821 

^oates V. Chaplin^ 

698 

• and Hilliard, In re 

529 

9. Holbrook 

484,485 

v.*N. Yoak 

‘ 432 

t’. Ilailton 

764, 766 

■'v. Wilson 

274 

Cobban v. Downe « 

836 

Cobden v. Bolton 

840 

Coburn v. Hollis 

653 

V. Mcllen 

184 

r. Pickerinff • 

Cocheco M. Co. v. Wfiitflar 

740 

«• 779 

C8<ihran i*. Irlam ^ 

• 879 

Cocke i'. Cbancy 

• *806 

V. Chapman • , • 

.734 

Co^s PunJay , * 

Coe^shot r. Bcrtnett 

• 494 

634 

Cofiiun’. Dunham 

139 

^ V. Morrill 

T 122 

Cogan if. Steuhens • 

260 

Coirg^ r. H. & N. H. R. R Co. 694 

Coggs^. Bcriyird 71^,781, 
, X 785,’78SC 792,*793, 

782 ,783, 

796, 797, 


I 

I 


* 801, 800 .827, 836 

’Cohen t'. Frost • 832 

• r. 11 nine • 845 

Coit r. Ins. Co. 777 

Coker ^ * 433 

Colley-I^amson • 158 

Coh'licstcr, Coif)oration of P. Sca- 

Ut • • .381) 


,tfolr-#fk r. Garvey 
’Cideorcl r. Swan 
Cole j;. tJavies 
V. Difll 
V. Goodwin 
,4’. Kerr ’ * 

^ *»’. ^iinoyw 
V. Uoliius 
f. 'ikrry 
Wendel 
r. White 
Colttnian r. Doc 

r. Uiclios, 
r. Wathen 
Coles *•. Coles 
•* (■.•'l*recothick 
Cnh.*'.i t\’ilo r. Heirs 


S63 

• 170 

• 723 

• ^ 517 
.*838, 838, 842 

• • 612 
166,180 
268,272 

608 

• 448 

#*778 ’ 

739 

• ,^59 

49% 

s 72 

681, 848. 87£^ 
191 


■Col^.in r. iM(-K(^n 34 

Colgrave ?•. Dios Santos 442 


Page 


Colley V. Merrill • 888 

Collier v. B. E. Society 632 

Collingson v. Pattrick 634 

Collingwood v. Pace 16, 17, 19 

CoHins' V. Bankhc^ 581 

V. B. & M. K. R. 832 

V. Blantcrn * 636 

, V. Brush ^736 

V. Champ 258 

V. Evans 899 

V. Marquis’s Creditors 691 

V. Martin § 867 

V. Myers * 742 

r. Rudolph 160 

Collomb V. Caldwell 753 

Colston V. Morris 246 

Colt V. M’Mechen 843 

V. Nuttervill 677, 714 

Colvard v. Coxe 599 

Colvin V, Holbrook 878 

V. Procurator-General 585 

Colwill !■? Reeves 466 

Colyeaf v. Countess of M. 634 

Combe’s ease- 875, 879 

Comepys v. Vassc • c 527 

Com. Bank of Buffalo"r. Kortright 362 
* r. Sparrow 326 

Com. Bank of Orleans r. Xew'port 
Manuf. Co. 363 

Commercial Bans r. Martin 803 

V. Warren 850 

Commissioners v. llih^brand 142 

Commonwealth r. Addicks 202, 229 

•- V. Armstrong 226 

e. «Aves 291, 297,617 

i*. Baird 307, 312 

r. Bristow • 21 

r.%rvan 823 

f. Canal Com. 367 

r. Chaec 445 

r. Con row 814 

r. Cullen 384 

r.E.&N.E.R.R. 

Co. 375 

r. (ireen * 336 

r. Heirs of Andre 35 
i\ Hemporly 31^ 

M’Keagy 230 

r. Itfooiv ^ 812 

r. Murphy • 144 

V. N. B. Br. Prop'rs 361 
i*. Nutt 202 

r. Pearson 825 

f. Penh. Beneficial 
Soemty 3 75 

y. PciT^an 52 

r. Powfc , 833 



XXIV 


TABLE OF CASES, 


Pago 

Commonwealth iv St. Patriuk's So¬ 
ciety 874 

V. Shcjjlierd 236 

V. Strcinback 730 
y.^JJ'dvlor 287 

rJ rnrnpike Ass. 382 
.r. Union Ins. Co. 894 
V. Van Lear 812, 313 
r. Wentz 236 

r. W'ilbanks 311 

V. Woelpcr 368 

Compton V. Bea 'crol't 63 

r. Bui a 64.3 

V. Collinson l.i.'i 

Comstock )\ Hutchinson 665. 

In rc 518 

V. Raj ford 535, 7.33 

Smith 032 

Conconl Bank r. Beilis I I.') 

V. Grejiji 860 

Congreve r. Evetts 611 

r. Morgan 30 7 

{.'onkling n. Cai’son . ^ 75o 

{'onn )•. C.'onn 
Connah c So^lgwit-k 74.3 

Connerat Uoltlsmith Itil 

Cotiiif)!' i'. Earl Bellamont tj44 

Connors c. Connors 1.3.3 

Conolly Parsons 75t) 

Conrad r. Atlantic Ins. Co. 771 

Conro )'. Port Henry Co. 36.8, 3 7 7, 396 


■ Page 

Coon i'. S. & U. 11. R. Com. 305 
Cooiiej’s Heirs i>. Clark . 19!!, 

Coope V. Lowerto 547 

Cooper V. Aldcn 431 

"V. Barton ‘ 811 

r r V. Berry ‘ *842 

V. Chitty 610 

r. Curtis 393^ 398 

V. Earl of Waldcgrave 621, 623, 

624 


V. Elston 
V. Hunchln 
r. Marlin 
V. Rankin 
V Willomatt 
Cope V. Cordova 
)’. llmiej no 
Copehnal c»Le\vis 
Copiiec. .Middleton 
Co,)!.Old V. Bosfjuet 
Copley )• riijit . 
Ctipons d. Ivaulfmaii 


Corbi-tt 




160 ! Corderv c 


l*oeliiIl/ 
Zealv 


Conroe c. Binb ill 
Constable’s < a-sc 
Constant r. .Schnjler 
Constanfia, 'Phe 
Converse e. Cfjnverse 
« e. Mi-Kee 
Conway r. Beazicj* 
r. Bush 
iix pnrte 

Con well >. Vfwjrhees 
Conyers r. Ennis 
Cook r. Bradley 
r. Casincr 

^ x\ Ch. '^r. Company 
^‘«Jyitchficld 
V. Mix 
ti. Motfatt 
r. Pearc-e ^ 

Cookb lieale 

I. Clay worth 
V. Ilusband.s 
f. O.tlcy 
r. I'arson.s 
V. Wiggins 
CVjoko’.s case 1 ^ 

Cooincs V, Uleaiente 


269, 270 
460 
603 

6o6 
7.3.3 
64, 89, 9.3 
6)S7, 705 
398, 716 
846 

‘ 71.8 

233, 030, 633,6.31 
6,30 
437 
. 622 
' 619 

516, 5ir| 
, '181 
' 2.34 
608, O'OD 
168 


Corey h. Berkshire 11. R. Co 
Coi field )'. .Coryell 
Cork )'. Baker 
Corley r. CorU-jj ^ 

Corlies r. Cuftmintf 
r. Cianlner 
Corii'.,'. I’.tfiShepherd 
Cornelin.n State 
Cor n loot r. Fowke *' 

Ci)rj)e v. Ovenon 
Cortek'ou )'. liaiisin" 
Co.-?tigaii 


IV Mohawk Ifc R, c'o. 
i\ Newlahd 
Feiinell 


6:37 


Cothay 

e r. '^I'lilc 
Colhray r. l^ee 
CotrilL Myriik 
^otleen iL'.sIng 
Cottingtoii's e.V'e 
Cotton r. Thurland 
Marsh 

Coiieh ». Jones 
Conrtwright e. c^tewart 
CoBTptrier v. Hastiu 
Eov.'is r,. Biiighani 
•Covell i*. Gerts 
t „ V. llitehcoek 
laCov'enhoven v. Shuler 
Covill Hill 


182 

437 

563 


282 L Covington v. M’Eiitire 


Cowdeij r. Brarly 
Cowell V, Siiir}>son 
Cowls V. Cowls 


716 
188 
199, 200 
849 
an 
838 
A42 
■ 698 
' «54 

696 
6:34 
,.184 
145, 156, 157 
. ' .395 
175 
.37, .38 
.• 713 
.**25, 133 
.873 
694, 69.3 
63.‘i 
, 185 

8.39 
27.3 

*b04, 805^ 806 
302 
878 
V 87.3 
(;98 

1.39 
429 
690 

99 
039 
735 
81 2 
716 
613, 864 
651 
, 805 
764 
.3.31 
870 
■'Ll-I 
730 
886, 8.S9 
215' 



TABEE OF CASES. 


XXV 


Page 

Cowpcr, Countess of . IGl 

* Cox & Dick V. United §tatej * 620 

Cox V. Morrow ' 

V. Walker 6G5 

Coxp V. Harding ' * 698,*264, 766 

Co^'c V. Leach • • • £86 

Craddock’ v. llidd^osbarger 435 

Cr*g Blow • 673 

Childress 845 

V. Craig • 603 

V. (iamble 594 

r. Lee 812 

r. Le.slie ^ 25, 259 

Crain v. Paine 743 

• V. Parkqr 281 

Cram v. Hendrick 641 

• V. Mitchell • 755 

Crane <•. Conklin * * •* 609 

r. looming * 807 

Cranstown*[Loi'd] v. .Johnston* *628 

Craven r. Ilvder • .• •768 

CiKVW r. l{;yn'«y • * 4 

Crajivfor^l v. Wilson 577, 658, 666 

Craw%hay c. Hoinlray 882 

^ r. Thornton • 789 

Crease*>'. Bibcock • ^2 7 

Cre^ Mi<ih|i-!, ex port«' ^ 27 

Creigflton c. Seppingt* 790 

,Ci»siiiger r. Wcl?li • 272 

Ciesson r. Stout , 43S 

Crenze ?•. Hunter * 202, 245 

Cri.i*vc t’. Crewe * 76 

C:ipp'^c.*l?ills 2<4 

Crockijiv. Calvert * 307 

• * ^.*Carion • 418 

r. Tvcw!*! * 6 72 

Crol’oot c.Ijeunetf • 693 

•Cnrft r. Alison * 304 

e. Arthur _ *727 

Ci'ot’loS r. Illsley p 577 

Crofts c.^Vaterliousc * 1 ^ 83if 

Cronise r. Clark ^68 

Crfttjlte*’. De'V*andes * 449 

Crooks v, Cloore 705 

Crook.s|^Tnk r. Burrell 716 

"ropsey r. Ogden 71 

Cro.shy •. Berg»!r • 618 

Crosley r. Arehdeacon of S. •* StlL 
Cross r. Andrews * 819 

• V. Cross • 23^ 

r. Cardner •**658 

^ r. I’eters 675, 71« 

Ci'osstield r. Such 449 

(i?!)sl\Ciigbt r. Hutebinson * 18^ 

CroiiiLon r. Leonard 102 

• Crouse, e.r piiii$ ^ 229 

Crowder r. Austin 758 

VOL. 11. C 


Page 

849 

174 

253 

595 

860 

42 

259 

, 102 
612, 677 
682 
509 
629 
35 
732 
769, 772 
99, 101 
268, 271 


27 

* 790 

272 
438 
202, 245 
76 


449 
705 
716 
71 
618 
•• 54 :r 
819 
• 2313 

• 0® 658 
675, 71« 
449 


Crozier r. Carr 849 

Cruger v. Jones 174 

Crumb, ex parte • 253 

Crumbaugh v. Kugler 595 

Crflmp e. Mining ^0. 860 

V. Morgan * 42 

Cruse V. Barley • 259 

Cucullu V. Louisiana Ins. Co. , 102 

Cud V. Rutter 612, 677 

Culbreath u. Ciilbreath 682 

Cumber v. Wane • 509 

Cumberland v. Codriigton 629 

V. Gravfs 35 

Cumberland Bank v. Hann 732 

Gumming c. Brown 769, 772 

Cummings v. Banjes 99, 101 

r. Powell 268, 271 

» V. The ilayor of Brook- 

• lin 376 

Cummington r. Springfield 22 

Cummins r. White 68§ 

Cumnei^c. Milton 676 

Cuiuh*l r. Dawson 610 

Cunliffe r. Harrison 686 

Cunningham v. A^libroolc 692 

f. Biirdell 56 

V. Cunningham 56 

r. P'reeborn 737,748,749 
1 -. JIarris 244 

Curd c. stiller 726 

Curctou r. ^Moore 138 

Carling e. Thornton • 574 

Cnrr.in r. Arkansas SS6 

Currie e.*|^ii'eliam 582 

Cttrrier r. Currie? ♦ 707 

CurryFnlWnsoii 126 

L\ Rogers • 632 

Curtin r. Patton 268, 272 

Curtis r. P'urtis 203 

f. Engel 163 

r. Groat 508 

i'. Bannay 644, 663 

Le;fvitt 325 

c. Patti n 251 

V. Pngli . *686 

Curtiss r. Follott • 146 

• r. R. tk S. R. R. Co. 83k 

Cutter r. Bfltler . 175 

• • • t;. Copeland* , -742 

• r. I'o'iMl 352, 650 


D. & N. R. R. i*. Wilsoa 
Daoosta r. i()a>’is J 
Daey*i'. Chemical Manm. Co. 


Curtiss 



XXVI 


TABLE OP CASEg. 


Page 

D’Aguilar v, D'Aginlar 108 

Dagloy i'. Talf'orry 244 

Daij^er r. Dsiigor 72 

Dam V. Cowing 448^ 

}}. Wycoff’ » ^80 

Dalby V. Piilleu *’ G44 

Dale r. Hall ' 827, 829 

c. Koosevelt 631 

D’Almaine r. Ilooscy 488 

Dalryniplo r. Dalrymplc 56. 64 

Dalton ^ Murpljy 616 

Dalton, in re t" 281 

Dame v. Baldwin 407 

Damon r. Bryant 695 

Dana Bank of the U. S. 898 

Dance v. teaman , 752 

Danforth r. Schoharie T. C. 363 

c. A^V)0^1‘^ ■ 158 

Dangerfield c. Thurston " 577 

Daniels Pond 44;{ 

Da nsey v. Richardson 823 

Da*inin r. Coiroii 42.3 

Jl’Aijuila r. Lambert 761 762 

Darcy V. Allen • 480 

Darkin v. DfS'kin 159 

Darrali v. McNair 563 

Dartmouth College r. Woodwards 

330, 332, 380, 384 
Darwin r. Ilandlev 734 


Pago 

Davis V. Shieldg 666, 689, 715 

Davis, Leg^ec of, v. Powell • 419 


BaVoue v. Fanning 
Dawes c. Boyleston 
V.' Cope * 

' cl'. Head * 

V. Howard ^ 
c. Jackson 
i’. Peck 

Dawson r. Chamney 
r. Collis 
r. Cotton 
V. Follen 
V. (iodfrey 
V. Wood ' 
Day r. Kverott 


26l 
577, 583 
.728 

580, 683, 684 
198 
877,001 
- 698 

820 
667 
899 
475 
20 
724 
201, 312 


Ne>lfark Manufacturing Co. 850 
‘ 647 


r. x ‘ 
Dean r. Hardcnbcrgh 
v'. Keatc 
» r. Masoiv 
r. 1 atton- 
Peel 

>’, Richmond 


119 

811 

659,666, 778 
7^10 
,229 
153 


Darwin r. Handley 734 

Dashiel v. Attorney-General 351 

Daubigny v. ]>avallon 26 

7-. Dnlhl 808, 866, 887 
Dauchy v. Brown 327, 328 

Davenport v. Bishop ' 655 

Sleight 849 

Davors v. Dcwcs • ' - , .566 

Davcv ('.'Turner 14 7 


159 Dean ai d Chapter of Femes 356,369, 
563 • • 371 

^. 0 , Dearin (. Fil/[iatriek ^ . • 1.3.3 

184 De n.waiito c. Grtt , '♦ 175 

734 Do BardeloliefI r. BtV'kinan 727, 

551 ' Di' PioiiTp'val r. Do Bonneval 575 

26 Do Bimchrtnt r. (hddsinid 86K 

587 Do Buw t. 'I'lie People , .3‘22 


h5g6^5, .577, 


r'ev i 

Turner 

147 

'ifi r 

. Datid 

108 

ridson c. Graham 

842 

•ies / 

Mann 

306 

1 

f. M'illiams 

229 

'is c. 

Batline 

^ .521 

V. 

Bowdier 

* 890 


, Bradley 

6.9.3 

V. 

Clem.son • 

* 620 

t\ 

•DinwfXKly 

• 181 

r. 

Kstcy 

‘ 682 

r. 

Gooden«w 

200 

i\ 

Ile/rick « 

. . n» 

r. 

Jacfjuin 

• • '25,3 

l\ 

Jones 

172 

r. 

Lane 

896 

i\ 

Maxwell 

r"' 711 

t\ 

Mayor 

332 

i\ 

r. 

McArthur 
Meek' '■ 

.871 

674 

r. 

lluasoln 

• 732 1 


Deerly r. lAichess of M. 
l)ee/e,‘f’T j/nrte 
De V brest r. Bacon 
De rest r. Wi’>{?J't 
D<*freoze r. Trnmpcr 
*De fiaii-'oii r. I/Aigle. 


[)(,gg e 


Mullal’il Railway Co. 


j De Caters c Le Ray de C 749 

■ Docouehe r. Satetier ^ 65,66, .577, 
I » ‘ 618,627 

j Deerly r. lAichess of M. 151 

j Dee/e,•f’T pnrte ' ' 648 

i JJe Forest r. Bacon 74H 

De F(/irest r. Wi’>{?J't .307 

D<*freeze r. Trnmncr 659 

j*De fiaii-'oii r. I/Aigle. 1.51, 8 74 

j D^h'n c. Mullal’il Railway Co. .305 

Dt'jol r. Johnson ' ' , .237 

I D’ivm-nois r. Leavitt . 751 

' Deild V. King '4.51 

De la Chaiimetle r. Bank of K. 621, 
■I 622 

Dehfiwdd Hand 103 

c. Kinney 32.5 

* c. Slate of Illinois ill's 

Del.-io^vi’. Vaughan 6.)! 

De la Vega c. Vianiia 616, 6‘2.5 

Delaware and S. Canal Company 
t V. .San.sOm .‘‘d'l 

Delaware 11. Canal Co. v. The 
Westchc.sler C. Bank 6-29 

De Li.sle c. Priestman *805 


Deild V. King 

De la Chaiimetle r. Bank of K. 

■i 

Dehfiwdd c. Hand 
c. Kinney 



TABLE OF CASES. 


XXVll 


Page 

Delius V. Cawthorn. 84B, 876 

Delliber v. Delliber _ * #75 

liohnoiiico 0 . The Mayor, &c. of • • 
N. Y. ^ , 346 

DcaianJray v. Met(?alf •• 805 

D« Maruieville v. Dc TVIannevIlle €02, 
. • 245 

Dt^iarest r. Wynkoop 
De INIeiliiia Grove 
Dempse^ v. Tyfce 
DerPi". H town 
V. Clark 
V. Dc Hart • 

V. Dcmarest 
* llardeiibergh 

If. Wbiteinnre 
Dt?nis V. Lc Clere , 

Dertnett r. Cutts *• 

Dennis r. Alevaiider ^ 

L'lark 

j’. Tarpeiiny' *• 


• 1G9 
102, G79 
145 
19, 20 
607 


Dewiiy 4' Manhattan Co. 
Deiiifysvilli* c. Trescott 
Dtyi.soii (. l\atton 
Deijt IJc'iyiet 
Dei^*n »•. jy-nton 

* k'.o^i • 

(Daj^atiHumphreys * 

De J Vaster I. Cleiidiniug ^ 
Derby > Johnson • 

DeJliiytei^c. St Peter’s Chifieli 
Derwiji t i. Lcjomer 
De 


594 
170 
119 
119 
497 
’ 8S9 

• 69;} 
l99', 201 

• 146 
23 7 
87« 
202 

* 122 
g7i 


72, 162 
334, 338 


Page 

Dickerman v. Graves 186 

Dickinsoni7.Codwi.se 119 

t7. Winchester 818 

Dickson v. Dickson 64 

* V. Jordar^ 663 

V. Miller * 163 

Dietterich v. Ilefk • 257, 263 

Difl’enderiTer v. Winder . , 2C.2 

Digby 17. Legard 259 

Dillinghati v. Smith 466 

V. Snow 334 

Dillon r. Dillon € 75 

V. Lad}' M. Cfshell 549 

Disborougli V. Outcalt 599 

Ditson 17. Ditson 74, 88 

Divver c. McLaughlin 736 

Dixon V Baldwin 697, 719, 765 

17. Dixon’s Executors 192 

* V. Dixon 174 

V. Ewart 895 

V. Moyer 479 

V* l^anl^ay 
_ (•.. Stan^fiold 
Doak V. Bank of the Slate 
Doane v. Eddy * • 

Dob'on t>. Collis 
JJ^eker v. Somes 


Dodge r. Adams 


577 

888 

599 

737 

713 

261 

633 


e«e'iki'47' df.Beniuier 57] 
De*hi 4 c.^SoTomons 
De Snliry r De^f^mstre * 
De'.p.at( h t.lne of rackets r. 
• l»my 

De T^Ienere r. Eullor 
De\aiie r. Fennell 
Devine Pe|||uet * 
Dewar r. Span 

Deii4'e:» 7'.' Morgan 

Dewey 7'.Campan 
. Field 

DcWahl r. Branne 
Dewitt ♦, Walton • 

De Wolf 7'. John.-ion 
Dexler r Stewart 
J)(»y r. Dunham 
Devo r. Waggoiio.r 
Dias & Burn r. Glover 
Dil)l)le r. Brown 
•* • r. Hutton 

Dick r. Pago 

17. Piudifogd^ 

Dickerman r. Abrahams 


V — j 1. • f f *0/ 

454 j Dodg-^nn v. Bell 

7 

136 

711 ! Doddey r. Kinnersly 

108 

398 i DcmUoii It. We lit worts 

765 

812 1 Doe V. Acklam 

21, 23 

017 j c. Citighester 

778 


• 534 

303,559 
Bel- 

441, 442 
• 810 


Gi?, 


692 
552 
g24 
606 

149 
070 

150 
S71 

f, 02? 

527 

7-14 

• 0* 005 

1»9 
832 
1^ 
897 
173 
102, 164 


• r. Cninstoiyi* 
lemiitg 
i'. Georgia 11. R. & B. C?b. 
t'. Goldwin 
V. IlSdgson 
V. Joiiffs 
V. Laming 
t’. ^leVarland 

V. Mulc^'ter 

V. Parratt 
r. Perrv^i 

•f'. Pitcher • 

•i-.-Vardrll 
Doggett r. !anei>ou 
l^oktw jL'. Hasler • 

Doflieer i’.*ti?ivey 
ix»ld e. Geiger 
Dohi TJneoln 
c. sCijnpson 
r. AVSrron 

Dollond's ca.se . 

Dominick Mieluwl / 


DonXMsou t?. Beeket 


779 
56 
429 
850 
255 
13 
823 
577 
21 
119 
• 451 
• 639 

63, tJ® 
072, 673 
, 186 

• 556 

122 

589, 000, 603 
70;j 
518 
476 
170, 272 
• 487* 



xxvm 


TABLE OP OASES 




Page 


Pngo 

Donatli r. BrooinluAid 


767 

Drury r.^ Connor 

256 

Done & Egerton r. Hinton & S. 236 

• V. Drury 

■ 279 

Donegani v. Douegani 


19 

' • ” r. Smith 

599, 600 

Doneilan e. Reed 


714 

Drybutter,.’. Bartholomew 

435 

Donnelly v. Corbe^ 


517 

Duherly"!'. Day 

.132 

c. Donclly 


66 

Dublin* [Corporation of] o. Attor- ♦ 

Donnington r. Mucholl 


124 

nej--General , 

37 ; 

Donovanw. Finn 


597, 598 

Dublin f Archbishop of] v. Brucr- • 

Doolittle LewLs 


578 

ton 

• 389 

Doolubda.s c. Ramloll 

• 

756 

Dublin & W. R. Co. e.'Black 

* 272 

Doorman e. Jenkins 


781, 793. 

Dubois V. Kelly 

439, 442 

D’Orgenay c. Dr.4,. 


629 

Dubose r. Wheddon 

268, 269 

Do^^on c. Westbrook 


677 

Dubreuil e. Rouzan. 

854 

Dorman r. Elder 


709 

Dueliess of Kiiigstou’s case 

88,100 

Dormer v. Fortescue 


418 

Duckcr e. Barnett 

298' 

c. Knight 


776 

Dudley c. Majhew 

475 

c. ^\’iHiatus 


59 

r. i^mitli 

830 

Dormer’s ease 


248 

Dues .^litli^ ^ 

615 

Dorr e. Xew Jerset' S. N. Co. 

842 

Dutfc.'Budd , 

837, 841 

Dorrs f. More wood 


887 

DutKekf e. Elwes 

603 

Dorsey r. Dorsey 


96 

e.,Hick.^ • 

601 

Gilbert 


' , 259 

Dufl'y The Ir.s.. Com[/auy 

108 

Doty e, Mitehell 


.168 

Dug.an r. Cure toil ' 

. 674 

Doughty c King 

• 

594 

Duke r. Fulmer 

’ 80 

Dougla-i e. M.f} or 


114 

Duke oP'Richmoiid r. Milne 

,16 


Douglass r. Howland 

V. Spi ars 

Doiilson »•. Mitthcws ( 

Dow c. J^■r^n 
f. Platner 
Dowd c. Fawcett'' 

Dowe r. Morewood 
Dowoll r. AVebbcr , 

Dowliii" V. ]M.i;'uire* 
c. Todd 
Down V. Davis 

Downes c. Back , 

Downing r. Potts 
r. Itugar 

Downs i;. Boss , 

J.)ow3 r. C<jbb 

Do^ le V. Kiser 

Doyley r. ^Vhite 

Drake v. Brander ' ‘ 

e. Hudson Uivcr R. R. Co, 

■ e. Mitcb. il 

Kain'ay 

Sluj’-ter • ^ 

Draper e. Ja. k«f)n 
D n*aier Ainsworth 
Drew r. Long t 

r. Pe.(:k'w.;ll 
r. 'I'owlcj 

Drowrv r. 'I’lia'Per 
Drink«ater r. f^odwin 
Dni'jf c. Doirtiison 


f 


• < 


715 

CJ7 

760 

753 

41fS 

887 

5i>.} * 

Ib-J 

2<)-J 

311 

C64 

3 73 
H80 
717 
770 
R3‘> 
188 
106 
■432 
i>07 
271 
Hail 
187 
658 
V23 
311 

4 20 
556 
889 
136 


Dununrr r. Cor^ioration oC'Cli. 
Duni.iiid r. MaLfeft , 

Dun c. Rector of St. An.lrcws 
Dunbar /*■ Boucstcel 
Maid.'ii 

c. 'IVedcnnick , , 
Duncan e. BlundcJI 

r. Charles ■ 

*c. Lvon , 

»■. Railroad \'(f. 

Duneh Kt‘n^ 

Duncuf't e. Albrotcli 
Duiida.'f’e. Duten.s 
Duiiford, ^uc.e.ssion of 
Duidiain^fe. Dodg( 

Dutflap i;. 

Dunlop e. 


Ilale^ 


I 


Dunn 


Higgins 
r. Monroij 
e. Slet.''on « 

Coin. Bank of Buffalo 


} ,lurmell e. Mason* ' 

Juninrtg r. Stearns 
Dun.scomji ?>. Bunker 
^ V. Dunhcoinb 
Duntz# f. I/evett 
Dtlplei.K V. Dc RoVren 
Diiple.s.'.is c. Attorney-General 
D'lpont e. Pepper 
Du[)re. V. Thompson 
Durant c. Durant , ' 

V. I'rebtwood* 


w/;!:59 
' 131 

;i‘J3 , 
673 
47/ 
SKI 
813 
.* 649 
618 
810 
749 
T15fi 
, 178 
423 
50 !) 
270 
««.■)(> 
816 
G8;> 
373 
861 
466 
616 
‘>31 
91 
627 

, 

4 

676 

75 

548,566 



• • 


TABLE or CASES. 


XXIX 


Page 
145 

lea 

■ 131 
871 
35g, .Vj8 


Durant v. Ritchie 
• . V. Titlcy 

Difrnfonl v. Patterson 
Durr c. llowyer 
Dusenbiiry o. Ellis’ • 

Du^^U Church V. MotIN 
Dutcli W. India Co. v. Henri(pes .‘548 
Dulilli 0 . Ritchie, * 702 

Dutton Poole C29 

(i.tBolom^son 698, 764 

Duval y. Harwoo<l 565 

Duvall V. Craig 876 

V. Farmers’JBank of M. 130, 

131,133 

Dwight c. Appleton 487 

V. Brewster 828 

D’Wolf u. Babhclt 695 

V. Harris * 744 

Dyer v. Hhrnliaui ■ 873 

y. Dy^fr . 82 

V. Hargrave . , 6 71,,755 

^ y. Tuscaloosa Bri^C Ob. • 429 

kcrs V. ^fllc(j 800 




E. 


3??5, 


E. E.*rf. R. c. Caey 
,E. C. R. U. Oo. y.» Hawks 
Eades c. Booth 

• Eager c. (iriinwood • * 

Eajde /. Eichelbcrger • 

y. TVl.ltc 

Eagli! I'ire Eo. v. Lent* 

, ICakiii^ Iheshain 
Earl V, ifirymond. 

V. V'.fli Alstyllie 
Jiarie v. Dawi-s • 

v. Sawyer 470, 477, 4i9, 
ft 'i'hoinas , 

Earnest m. Parki; • ^ 

Earuhart c. ifbbertson • 

E.isJ^-y jj. Crad(fock * 

E.ist Euiui«u Waterwoiks y. Bailey 
E.Utabmok V. Scott 
l!ast Inu ia Co. V. Hensley’ 
Eastinat^ v. Coos Bank 
Easton v. Worthington 
Eastwood c. Brown* 

• • r. Kenyon 

Eaton Bell 

i\ Tillinghast 
. Eccl<?ton V. Petty 
Wkfo*d*y. Dc Kay 
Eddy’y. CajU’on 
-Edelen v. EdeKn 

V. Gou^ • 


•• 

723, 

•633, 

. • 


38G 
365 
229' 
229 
703 
842 
269 
0 75 
106 
415 
238 
482 
735 
634 
854 
Al 
36§ 
638 
858 
363 
40;» 
725 
634 
900 
IV 
281 
260 
6#5 
169 
712 


Page 

Edgebury v. Stephens 480 

Edgell V. Hart 743 

•Edgcrley v. Shaw 273 

Edmonds v. Crenshaw 261 

Edr*ondson v. Dyson 235 

Edmondstonc v. Lofkhart 92 

hklmunds v. Brown &,T. 386 

Edson V. Weston 787 

Edwards v. Barksdale *■ * 669 

V. Brewer 764 

V. Davis 232, 633 

V. Freeman^ 562 

V. Ilarben ^2, 724, 725, 726, 
727, 735 

V. Jones 599 

V. Marty 11 188 

V. Meyrifck 671 

r. McLeay 646 

Eells V. The People 296 

Ehle V. Judson 633 

Eichbamu v. Irons 854 

I-jchclbc«ger v. McCauly 717 

Elder 9 Rouse 805 

Eldi^d V. Eldred 75 

Electric Tel. Co. y*Brett^ 479 

Ellah r. Leigh 155 

EKaid i'. Lord Llandaff 681 

Elleock t’. Mapp 563 

Ellci'shaw f. Magniac 765 

Elliot V. Collier* 125 

Elliott r. Bradley' 888 

V. Brown , 447 

i . Cordell 129,131 

c. Duke of N. 835 

, V. Gurr •, 67 

r. Rosstlh 829, 843 

Swartwout ^ 683, 

i’. Thomas 
Ellis i’. Etesx M 


Bridge 


901 

701 

255 


r. Hamlen Si5 

V. Higgins 640 

V. liwut 763, 764, 766 

0 . Marskall 334 

V. Turner 303, 830, 841 

Ellison V. Elj/son ^ 634, 748 

V. Elwin 
Elmer Pcnnel 
Elmore v. liingscoto 
• t\ Naugatuck R. R. Co. 

• * ’ r. •Stone * • , 

Elsoo V. Calward 
Elwcs V. Maw 
EIwoodT. Klock 
Ely r. Hai| 

Einbrec & O 


Enibuiy v. Conner 
Emecsou yfBlonden 


129 
4 75 
71? 
837 
702 
828 
441 
146 
751 

bllins V. Hanna 99,105, 106 


793, 


i 


430 

186^ 



XXX 


TABLE OP CASES, 


Pago 

Emerson r. Brighatn 659 

V. Davies 495, 500 

V. Patridge 620 

Emeiy i\ Gerbier 86: 

r. Kenipton iO] 

r. Neiglibotir 17^ 

i'. A Vase 17i 

Emiuors<;Mi r. Heelis 75£ 

Emulous, The 45£ 

English r. Harvey . 262 

Enloe r. Hal! 873 

Ennis r. Smith 575 

Enue r, Clark 895 

Erick V. Johnson 852 

Ern.'t r. Si’iaccaluga 528 

Er\in 1 -. Snialer 184 

Erwin r. Maxwell 659 

Escheator r. Smith 159 

Essex r. Atkins " 169 

Essex Turnpike Co. v. Collins 365 
Estes r.KUe 626 

Estwiek c. Caillaud 75jj 

Etherington v. Parrot J39 

Etna, The 246 

Etler f. Edwr.rds ' ‘456 

Europa, 'I’lic ' 826 

Evans r. Hicknel 6*l‘i 

r. Eaton 4 75, 476, 4 79 

r. Jaans 108 

dray 6.50 

f. Harris 69*2 

V. Iglehart 452, 454, 519, 550 
V. Marlett 698 

r. Wells 875 

Evants c. Strode ' 6>A 

Evelyn r. Chichester ^ 27 1 

I’. Evelyn 56.t 

Everett v. Shorfey 202 

r. Stone 510 

r. V'endryes 622 

Everson r. Carpenter 268 

Evertsoii r. Tappan 261 

Ewer r. Co.xe 49" 

Ewers >•. Hutton ■ 141 

Ewin^ L\ Ereiich . 813 

r. ^mith .168 

Tees • ‘818 

Kxall >•. i’artridge ‘ 85.3 

Exei-utors of^Burr it Smith . • 356 
E.^re <■. Countess of S. 2Sl*2j 250, 281^ 

352 

Dunsford 678 


Fable Brown! 
tFagan v. Nelson 


862 

i.01 

r 175 

172 

} 759 

458 
. 263 
877 
675 
895 
852 

% 628 

184 
659 
159 
' 169 

. V. Collins 365 
626 
758 i 

ot J39 ' 

246 I 
‘4.56 I 
826 1 
6! 11 I 

475, 476, 479 : 

108 : 

650 

692 

452, 454, 519, 550 
698 
875 
6 >A 

r , 271 

564 : 
202 ’ 
510 ; 

> 622 i 

:r 268 , 

261 i 

49" : 
■141 I 
813 ! 

• 168 I 

‘848 i 
‘ 853 i 

Smith . • 356 I 


' I'BgO 

Fairchild v. Bell 633 

Fairfax th ^lunter . 16 

'Falconer r. Campbell 322 

Fall River Iron Works v. Croadc 539 
Fama, caise of - ‘ 402 

Faivaipg v. Constljua 620, 621, *623 
Farebrother c. Simmons 713 

Farina r. Homo , 701 

Silverlock 484 

Farley r. Shippcti « ' 628 

Farmer v. Davies 876 

Farmers’ L. & T. Co. <?. Curtis 344 

Farmers’ L. & T. Co v. Clowes 345 

Farmers’Loan Co. v. Walworth - 830 

Farmers’ & M. Bk. v. Champlain * 

Co. , 837, 838, 842 

Farnam i*. Brooks 681 

Fa^ns^YOI,';h r.-droot 840 

V. PackwtKxl 823 

V. Shepard. 782 

Farr v. SmUh ^ • 448 

Farraiu'r. Thoiypson 442 

Farrar c. .Stackjiolc 442 

Farier r. Chaiitletetes • 441 

io C-'lark 261 

Nightingale b43 

Fane c. Graves * . e;,^42 

Farncli r. B. ic ILailroaJ 301 

Fa.'li r. Ro.'‘S ' 8.76 

I'auliler Silk 607 

Faulkner Cl* Blown 800 

V. Faulkner 460 

i’. Lowe * 606 

V. PerKins , 733 

r. Wright * §15 

Fa\iel V. E. c'. K. Co. 854 

Fawtry v. Fawtry 544 

Fay f. Haven 4>83 « 

i’. Howe 263 

Fealy c. Bisjiham ' 66 7 


Feain.s (> Young 
Fejjrs V. Bi'tjok's 
Fean be rl r. 'I'lir-St 
L4< •ise c. Wray 
Fell r. Knight 
Fellowes r. Gordon 
Fenly r. Stewart 
Fen 11 - 1 . IlarriiKm 
F'eiincr v. Lewis 
r.' Taylor 

Fennnjigs v. (irenvillc 
l'\;riton V. Brown 
V. Clark 

,, r. Emblers 
V. Pearson 
r. Heed 
Ferguson v, Bell 


I 301 
8.76 
CO 7 
800 
460 
606 
, 733 

§15 
854 
514 

' 4.H3,, 
263 
66 7 
459 
159,165 
, 

7.61, 762 
822 
791 
>’99, 9U0 
859, 899 
186 
• Dil 
4 18 
616 
' 302 
7i • 
762 
45, 56, 56 
270 





TABLE OF CASES. 


I 


xxxi 


Pago 

Ferguson v. Huston , C50 

• . V. Norman 880 

’ i). Porter 

Femes, Dean and Chapter of .356, 

• • ••960,371 

Ffyl'ant o. Thompson* • ^42 

Ferraris v. Hertford 571 

Fe»iie V. Public,Administrator 56 

Ferritt#?. liartlett C40 

Fickle ujaFicklc^ 82 

Field p. Fiohl 367 

V. Aloore 602 

V. Hunk ^ 701 

V. ScliiefTelin 255 

• V. Srftico 733 

Fielder v. Hanger 546 

• I?. Starkin • 663, 664 

Fielding v. Kyuier* 866 

Fiero V. Bi‘tt.i 448 

Filiiier v. l^elbfjr 85 4 

Fink V. Cox • • 50o 

F4>Ie\ V. Finlof' IbS 

Finney v. tVatljins 439 

Finu(*ane c. Small 787, 817 

Fire Ins. Co. v. Bay #45, 162 

Fii*^t 45?kptist Church v. Bi^felow 75!) 
■.* ^ 1 -.S.& T.R.R. 4*31 

• 4 ^*Ulica, ^c. I 

, , • • R.R. 432 I 

First Cong. Church c. Ilendiysou 637 ! 
Fi.'^cliWl V. Scott • 711 i 

Fioli c. Cluminan 826* 827, 828 | 

I’^Dooge 3o7 j 

ynlJljanrs Adinrs. 778 I 

Fi'^jjc^ r. (."olib • 790 j 

r.*l)abb.s* 298 

V, Fi^hcr * 200 

• • r. Foss 517 

r. Lane H 7 

%. Alcdirr 432 

r.«()tii 623 

u. Sailer <^10 

,, u Samnda 663 

Fisliinoygift-'s Cck e. Robertson 368 

^isk c.J^liandler 572 

w. Cbapman 827,828,843 

p. 6 !iisliman •. 113,159 

V. Newton • •• 839* 

Fiske r. Fo.ster * 517 

FiU'h c. Newbury * 8 ?!) 

V. Pockham • 200 

Waite 

Fitcli s ease 530 

Uflts tf P'itts ll^, 

r.Hall* 276, 277 

-Fit/err Fitzen ^ 182 

Fitzgerald v. Alexander 634 


Fioli c. Cluminan 826* i 

I’fc I^ollge ^ 

yiilJljanrs Adinrs. 
Fi'^jjer V. (."olib « 

r.*l)abb.s* 

V, Fi^her * 

• • r. Foss 

V. Lane 
%. Alcdirr 

u. Sailer 
,, u Samnda 

Fisliinoygift-'s Cck e. Robertson 
^isk c.J^liandler 

V. Cbapman 827,! 

p. 6!iisliman •. 

V. Newton 

]' iske p. Fo.ster * 

FiU'h p. Newbury * 

V. Peekham 
p. Waite 
Fite I us ease 
Uflts tf P'itts 

V. Hall * ! 

-Fitzer P Fitzen ^ 

Fitzgerald v. Alexander 


Fitzgerald v. Gorhurn 735 

Fitzgerald, Case of 530 

Fitzhugh V, Wilcox 607 

Fitzpatrick v. New Albany R. 

®o. ^ 305 

Fitzsimmons v. Jo.sffn 760, 762, 859 

Flanders v. Davi.s • 420 

Flatbush Avenue, Matter of , 376 

Fleckner v. U. S. Bank 361 

Fleeinan v. McKean 695 

Fleetwood v. City of New York 610 
Fleming p. Potter a 709 

V. Simpson • 644 

Fleniyng v. Hector 854 

Fletcher p. Ashley 180 

p. Auburn & S. R. R. 429 

p. Howard 687, 732 

p. Peck 38 4 

Flcw^cllin V. Rave 809 

Fliglit p. Rollaud 715 

Flint p. Clinton Company 398 

p. f’attcc 603 

, iT Woodin 756 

Florentine v. Wilson 183 

Flower V. di’ilHth • • 534 

V. .Tones 852 

tTower’s ca-e 590 

Floyd p. Brown 509 

Fliireau /•. Thornhill 665 

Flyii, In till' Alatter of 245 

FI win r. AVilliams 734 

Fohes p. Shatluck • 448 

Foley r. Burnell 45 4 

r. Cowgill 673 

Fftliaiub’s ca'e *• 80 

Foot p. ^’rowAi 370 

V. Tewksbury • 608 

Foote p. Stons • 811,829 

Forbes p.^oclirane 284 

p. Parker 741 

Ford P. Adams 630 

r. Fdrd 66 , 4 G 0 

p. Fntlft*rgill 198, 274 

p. Hi^lton 420 

r. 1 human . * 34 

. p. Lord .Grey • 448 

• V. Alonrue 204 

p. AVifliams 743 

I^iroi* IV Jolines • , 497 

Foi*knor i* Hliiart * 726 

t'orman r. Alarsh 258, 259 

Forrest^'. Forrest 70 

Forrest ier p. Boardman 862 

Forse IIc%ubling’s case 175 

For.'ter p. F'oi’ster ' 75 

p. Tfuller 875 

273' 


Fors^h p. Hastings 




XXXll 


TABLE OF CASES 



. I’aRO 


PllCO 

Forward v. Pittard c 827, 

834, 840 

Freeman e. Win't;he 3 tcr 


392 

Fosliay v. Ferguson 

610 

Freemouli’r. Dedire 


4il8 

Foss r. Crisp 

16 

Freestone v. Buteher 


186 

Foster r. Alston 

228 

Freetown r. Tjiunton 


576 

V. Cautley ^, 

2b6 

Freneh «.»h reneh ' 


594 

t>. Charles 

679 

n ,r. Owen • 


7M 

V. Essex JBa'alc 303, 

781, 784 

t>. Price 


900 

w. Frarapton 

7G5 

Fridge r. State 


2<53 

V. Hilliard 

259 

Friend c. Woods 


826 

V. Pettibono 

814 

Frink v. Potter 


831 

V. Rogers 

6G5 

Frisbie V. IIofFnagle 


647 

r. Swascy i 

674 

Fritz V. Thomas 


556 

V. Vassall 

628 

l-'rontin r. Small 


875 

V. Wallace 

728 

Frost i>. Brisbin 


525 

Foucher i>. Ilis Creditors 

515 

V. Dickinson 


57.5 

Fowli' r. Alexandria 

316 

R.'iymond 


648 

Fowler r. Dorloii 

820 

Frostbiirg Mining Co. v. N. E. 

Class > 

e. Kynier 

764 

Co. 


698 

r. jr'I'aggart 

‘ 6!)8 

Frotliingham v. Everton 

867, 

892 

r. Shearer 14 7, 143, 

170, 875 

V. Haley 


852 

Fowles i’. (ireat Western Co. 

837 

Fry i. Fiy _ . 

130, 

132 

Fox r. Adams 

■ .539 

I'ryatt 0. SnllLvan Co. o 


7aH 

i'. Rlo«om 

.839 

Fnentes v. C’ab.illero c 


g58 

V. Drake 

901 

Fuller r. Abrahams 


758 

r. Frith 

899 

r.vloi-elyn 


897 

r. Hills 

596 

i r. Naifgatnek R. R. Co. ' • 

l89 

r. Hur.ih 

38^J' 

i Fulton Bank v. N. Y. & S.X'anaU* 


r. ^la'-krelh 

679,681 

Co. ^ . 

' ^ 

872 

f. ^[( (iiegor 

881, 891 

Fulton V. Crisvvold 


650 

r. Northern Liberties 

509 

1 ’. Moore 


146 

r. Sonthaok 

16 i 

i'lie Shij) Robert 


106 

V. Wileoeks ' 

261 1 

1 Fiirillio c. C'rowtber 


^41 

Foxle\ V ca-'C 

407, 459 

Furlong r. Hysoin 


139 

Fraley r. llisphain 

1 

Furni,>s f. Hinie 

0 

693 

Francis r. Webh 

i 

Fnisakci’ c. Robiii'On 


242 

Franklin r. Rank of E. 

258- 

Futrell r. V.inn 


312 

1 '. R.-atty 

631; 

Kfytchese. Bishop of London 


636 

>■. Long 

66.1 1 



o 

f. Miller 

648 

V 

/ » 



r. Neate 

802 ! 

\ J. 

i 


Franklin Rank v. S. Navigation 0 * 0 . htlo i 

a. & C. V. R. R. Co. V. Rac 


833 

Frank'5, ej: imrie 

151 

1 (Jadsden, < c pit-/-- 


1.58 

Franks r. Dm-hc-s of P. 

151 1 

1 V. Lance 


716 

Fraze^ r. Rev ill 

452 

1 OanV'e, iti re ' 


16 7 

V, Fulcher < 

.541 

1 (iailield c. Hapgood 


410 

r.»Cervais 

-672 

1 (iagr i>. Cage 


849 

r. Hilliard 

764 

1 (Jaige r. Ladd 

ft 

419 

r. l utiis 

559 

i (jiaint'i, r, Rnford 


417 

Frazier r. 'rjiortipson 

• 9 64*J 

r. Cairn s 


HO 

' Wilcox , • * 

*350 

Caiiisfoni a. (Enroll 


C64 

Frear r. IIardenb*;rgh 

418 

CalbV^ith c. Neville 


100 

Freeman c. Bridger 

274 

(fale r. Davis 


191 

c. C'liJte 

661, 667 

Parrot 


201 

V. Maehias W. K & 

.M. 

1 f V. Ward 

* 

IsJ 

•Co. 

37.5 

n. 'Wells 

257, 

671 

r. Mii^^higan S. Br nk 

59.S 

Call V, Comber i. 


865 

V. Otis 

• 901 

Gallagher v. Brunei ^ 


678 



TABLE OF CASES , 


xxxm 


^(lallaglier iJ. Waring . ^ 

Gfillogo V Attorney-Generai 
V. Gallego- 
Galt V. Dibrell 

Galvin v. Bac-on * " * 


PliRG 

667 
354 
? 2»2 • 
749, 752 
408 

. Gaunt! V. liar vie * • 488 

Gannanl v. Kblav^ 113, 594 

Gaflstifonl r. Dutillet 887 

Garbutfa. Watson 717 

Gardinci^Assignees of] v. Shan¬ 
non 536 

Gardiner r. Smith 635 

Gardner o. Finley* 442 

V. Gardner 108,163, 164, 561 
* V. Gray 660 

i'. Harden 454 

• t>. Ileyer , * 213 

Isaacson *• ^ 625 

V. Joy , * * 714 

I’^Vilhge of Newburgli 424, 

• .. . 426,*427 

• V. ^V.ft-d . *3,23 

Gardner.I’eera^o case 236 

GarfoMli r. Bradley 122 , 123, 127, 135 
Ga;K‘dj'. Si'ott • 531 

Gamtfd r. liowan • V ^ 

GarliiSi r. JiUnes ^ ^ 807 

* r. Stta>ng_ • 16S 

jGnam-tt r. \\^ill/vn ? GOT, G4 1 

Garnini' r. Poydras , 615 ■ 

* Garr r. Hill 746 ! 

Gartard «]( Lord Lauderdale * 748 j 

, r. Z.iehariah ^ 709 i 

Garretgo* f’.*d{ru\vn 746 { 

Gari’t'l^ r^(. iilluin • 863 

V. Stewatt^ * 632 

Garsitje v. ^Vent IS^ivigatlon Ct^i- 
>• i)#ny *811, 817, 836 

* Garth g. Baldwin • 453 

Garwotxl r. Khlridire (>84 

Gas ConfJ)any v. ThurBer p 439 

tiaskill r. DiidItT ** . 

Gass«& B, V. AVTlIiIte * 351 

Gasfiett i». Amlovcr 360 

^ 0 . GodlVey 637 

V. Grout 531 

Gatovs m Madeloy • 122 , 123, 

(baling r. Newell ^ •*674 

Gaii>sen v. Alorton _ 894 

Gatin r. Burton 
Gay V. Ballou 
i;. Gornell 
(^v,oasi; of 


• . 26 ^ I 

• ,*199 ' 

4m 

436 


G^yde^ i>. Gayden 
(Javier i*. Wihler 
*Gayner r. Willaiui^n 
Geddes, cx parte 


55 ^ 
4 72 
127 
134 


Page 

Gee V. Lane 898 

V. Pritchard 496 

Geer v. Archer 633 

Gei"cr 17. Brown 451 

Gens 17. Dleken.son* 88 

Genesee v. Patehin tiank 377 

Genet v. Tallmjidge • 244, 255 

George i7. Claggett • 877 

17. GohLbv 129 

77 . Kimbail 718 

17. Van Horn 229 

German Mining Co.,tin re 377 

Gerrish v. Mason 148 

Getty 0 . Rountree 062 

Gibbon i'. Coggon 634 

r. i’aynton , . 836 

r. Young 778 

Gibbons i’. (Igtleu 511 

Giblelt V. IlobMJii 342 

Gibson v. BomI 809 

V. Carruthers 773 

if. Cooke 744 

• I’t Culver 838 

i’. Ilntchins 423 

r. tleycs * • 652, 671 

i’. Love 735 

* r. Stevens 700 

i’. M'oodwortli 4 75 

Gi<ll» _v f. Lpi-'l ]P(ilin<, r.-i'iii S'7 7 

GilVoi'd r. Litingston 321 

Gilbert o. Boaeh 307 

Sehwenek • 252 

Gilehrist r. Brown • 154 

f. .Stevenson 591 

GHcs Grover^^ *• 790 

i'^J)’Io&le 064, 665 

Gill 1 ’. Liown • 901 

r. Tittle 452 

Gillen wat?r c. Aladison R. Co. 305 

Gillesjiie v. Burleson 5S9 

V. Gillespie 125 

V* ^loon 685 

Gillct r. Ciiiu'^)l)ell 324 

r. Fairchild 449 

i". Ma'rtn • * 44 7 

• r. Maw man • 816 

• Moot be 324 

Gillelt 1 '. Plfdlips 824 

Gtlliafc«. Lvneh • , 807 

Gill*s r. Bmlt*N' ’ 365 

Gilloit r. Ivettle 484 

(tillshaiyi^on c. Stony Brook R. 11. 

Corp. 305 

Gilman v. Atdrus 139 

i’. Brown 886 

Gilmore r. fc.'anHau* ^ 845 

Gilpiif r. Gilpin ^ ' 7t) i 



XXXIV 


TABLE OF OASES. 


• Pago 

Gilpins V. Consoqua 664 

Girard v. Tajigard 705, 864 

Gisboiirn o. Hurst 828' 

Gishwilcr v. Dodcz 204 

Gittings V. Mayliew *632 

Givhau V. Dailey 711 

GUiss r. Keacli * 633 

Gleason r. Briggs 713 

r. (Jleason 74 

Glcaves r. Turnpike Co. S35 

Glenn v. Clapp 654 

Glover v. Glover. 258, 575 

V. Powell 427 

V. Smith • 653 

Goehenaur’s* estate 122 

Godard r. GouUl 412 

Goddard v. Chase 430 

V. Pratt 334 

V. Smithett ' 395 

V. Snow 1 H(( 

Godfrey r. Furzo 863 

i'. Hall 106 

Godin V. London Assuranec Co. ,888, 

.S !)0 
701 
208 
4‘‘l7 
351 
lOd 

836 
692 
812 
728 

86 I 

7*15 
, ■ 683 

251 


Godts r. llosc 
GolV i'. Clinkard 
e. Kilts 

Going V. EnitTy 
Gfiix r, L,< j w 

Golden V. Manning 
Golder V. Oe<l(‘n 
Goldey r, Penn.‘11. 11. Co. 
GohLluirv c. Alav' 
Gold:>rnyd r. Guden 
Gofieh V. Hnlines ^ 
Good i'. Herr 
Goodall V. H.irri'j 


Page 

Goodyear v. Day 476, 482, 

‘ R. R. • 431 

G(9bld V. C'liapin 839 

Goom V. . 715 

Gdrdere‘'n. Downing . 683 

Gordtfn v. Bnehanau 843, 845, 856, * 

85S 

1 '. Clmreh ^ ■ *877 

r. Coolidge '740, 858 

V. Graliaiu '' 807 

V. Haywood 147 

i'. Hntehinson 826 

V. J.,ittle 845 

V. Pye 92 

v. Wilson 593 

Gore u. Gibson 608, 609 

Gornall, Matter of , 251 

Goshen i\ C\5inp. Hurtin 391 

Gos.s f!, Gih-ton 513 

V. I.ord Nugent ■ 696 

(iotf r. Cqok ' 259, 452 

Gonger r. Joll\» ' . 440 

Gough r. Tin don C . .603 

(loiild i’. Hill ‘ 812 

Gonrdidt- >>. Connaek /107 

(ionM‘rneni:*r. Klniendorfr .648 

r. Robertson* . *14 

GoMM’uor of Copper Mines e. Fox 361 

Oo\ i*rnorj «*. L' 

V. Mi Ewen ^ 218 

r. Williams 34’9 

Govier i’.'Hatnuek ^ ■»! 11 

Gowlaiid r. Do Faiia 652 

(iraee, [Sla\e] . .-297,299 

(Jralf r. Bloomer , .82 7 

GiMl’ton, The H39 

Graham v. AekroviT 865 


i'. Marshall 

582, 5.S3, 58 1 ; 

i’. Dickinson 


11 r» 

e. Skelton 

691, 703 : 

r. iMsIer 

866 , 

868 

Goodell v. .7aek'<ni 

35, 39 i 

V. Londonderry 


161 

Gooderiow V. TGer 

862, 863, S7.3 ! 

S.. MavWell 


102 

Goodii.irt r. Lowe 

761 

.. I’uWje Administrator 

566, 

Goodloc i:. CiiH innati 

365 I 

1 • » 

f 

571 

Goodman r. Sayers 

682 

v. Strader 


297 

Goodrieh V. Downs 

750, 753 ; 

r.A'an Wyck 

< 

116 

it*. Pendleton 

. 543 i 

1 Grammer u. Ni.xon 


303 

Goodrnm v. Goodrnm 

•159 

Graiiartl [Earl o.’J v. Diinkin 


496 

Goodsell V. Myers 

• 268 ; 

"Gr.iiiihCiulf Bank r. Areher 


391 

(jioodspeed v.^ Bankt 

, 300 i 

Grant v. Austin 


699 

Goodwin v. Gocnlwin 

' 159 1 

f. Cole 


«72 

V. Holbrook 

705, 708 ! 

'■„u Fam her 


338 

V. Jotie,s 

,539, 577 

* r. M’Liielilin 


99 

V. Morse 

64 7 

V. Xewlon 


832 

t’. Thompson 

■ 45 

V. Norway 

7 1 0, 

^3 

ti. 1 /nion .Screw Co. 365 

V. Raymond 


481 

Goodwyn v. 1 loygln'ls 

0 698 

e. Thornp.son, 


608 

V. Gpoilwya 

734 

Granthuu v. Hawley^ 


641 




V 


TJABliE OF GABES. 


XXXV 


Page 

Grattan v. Appleton , 571, 599 

*Gratz.tJ. Redd , 891, 683 

Gi'aves r. Dash 6£i 

V. Graves 627 

• _ V. Otis ■ • * •. 430 

, ’ V. Roy • • 450 

' Grtivier v. Gravier^ Go7 

Gra^illon v. Rioliards 581, 584 

Gray v. iiledsoc 888 

V. Gbokson« 311 

V. Cox 660 

V. Fox 552 

V. Ilandkinson 647, 653 

V. Hill 748 

V. Janies *476, 477, 478 

V. I’ortland Bank 346, 664 

. V. Jtifh . • 672 

• V. Russell * •« 4f9o, 498 

r. S^an • 102 

Great Noi-yuMii, Co. v. Eastcfn 
Counties Co. • , i366 

Gr^it No#hcri*Co. r. ten n?dy* 391 

G. N. R. R.*Co.«i;. Shepherd 8.82 

Greaves *. Ashhn 691 

(ireely v. Bartlett Sk62, 873 

Gre?n -f. Biijille • 417, 419 

' yv. D*> 4 )nis 354 

Pv. I''^aruicr 88T), 881 

r. Graves * • 322 

V. Groenbank ^ 277 

'v. Hern 835 

V. Kojjkc • 875 

^mier 367,880 

ji.^hfwry * 540 

i;. Ruflierforth 339, 3«0. .381 
n. ^'amiiefito • 620 

t?. Shyniour* 

(>. 'J'anner 
t’. I'lin-stall 
f. Winter 

Greonhoime, cx parte 
Greening v. Fox 

Greeyla^» r. Gfehnlaw ' ’ lf9 

Gree.nleijf /• Cook 647 

Gjeenoij^l) v. Wiggington 163 

Greenwood v. Bishop of London 639 
• r. Curtis *2, 64, 538,.61 7 
i'. Lidbettcr *^09 

i’. Tyber* 170 

Gregg r. (L'ogg • 25> 

V. Thoinpsdh • ^91 

^e. Wells • G7» 

•Gregory r. I’aul 152, 163 

f • i'. I’crkins 734 

• V. Stryker 816 

Grevillc v. Atkn^ _ 686 




3»1, 391 
899 
• 568 
261 
t 382 

. 21;? 


Grillin’ e. Graham 


858 


Pago 

Griffin v. Mayor • 331 

V. Stanhope 178 

V. Tailor 171 

Griffith V. Fowler 406 

• r. Griffith ,159, 563, 871, 872 
V. Jnglcdew " 698, 770 

V. Wells ’ ■ 640 

Griffiths V. Teotgen , 229 

Griggs V, Dodge 451 

Grignion v. Grignion 130 

Grimshaw v. Walker 751 

Grindley v. Barker , 879 

Grinnell v. Cook * 8 I 8 , 819, 881 

Griswold v. Pratt 511 

V. Sheldon ^ 743 

V. Waddington 638 

Groning v. Dovana 299 

V. Mendham 698 

Grose'e. Hilt 327 

Grosvenor v. F. & jSI. Bank 532 

Grotc V. The Chester, &c. R. Co. 365 
Grotgen ?. Grotgen 56 

Groi^ if Hill 7 72 

Grove u. Brien 7 70 

n. Dubois • 948, 864, 865 

V. Fevill 27 7 

Gi?jver V. Wakeiuan 745, 753 

Gro^es V. Buck 641, 701 

Grutc r. Locroft 119 

Grvmes r. Boweren 438 

Guaga Iron C’o. r. Dawson 349 

Guenther v. Birkicht • 200 

ftiieireiro r. Peilc 866 

Giiier r. (t”Daniel 577 

Guilli t Dossat^ *• 419 

Giilnnes.^ Cifrwell 100 

Gurney r. Behrend 7 70 

(Jnthrie v. iMnrphy 312 

Guy i'. Oatley 862 

GwMin r. Hamilton 
Gvles r. Wilcox 498 


II. 

H. & Ji. Bank.s v. Martin 872 

llansh V. Kochi'schied 199* 

f Hackney v. State 433 

Hsfgerstgwn Turnpike v. Cfceger 334 
Haggard r.*K8ut’s Heirs 259 

ifaggerty r. Palmer 695, 744 

Haipht e^Badgely • 299 

ITaillo r. ^niith 770 

Hains r. JolM 240 

Hair v. Avery 128 

e..Littl| 811 

Ilairsten v. Hairston . 122, 575 ' 




xxxvi 


TABLE OF CAGES. 


Hale f. Allnutt « 

Fflgo 

510 

Hanson v. Meyer 687, 690, 

Page 
691, 766 

i'. Dolman 

546 

1 'w„liobcrdcau 

, 755* 

V. Lawrence 

424^ 

1 Ilnntz V. Scaly 

56 

r. N. J. Steam Nav. Co. 8*27, 

829, 

Ilarbert, {^Sir \Vm.] ca.se of, 
Ilarbisnn v. Lemon ‘ 

5'24 

t 

'“845 

608 

v. Plummer 

170 

Hiwdnere v. Ste wart 

J55 . 

Ilaloy V. Hanni.^ster 

198 

Hardell v. MeCliirc. 

717 

a. Tailor 

312 

Harding r. Alden 

7.F, 8'9 

Ilall V. lloanlman 

51.S 

r. (loodlett 

d29, 431 

V. Carter 

553 1 

Hardman v. Andersoi? • 

699 

r. (’ockrell 

899 1 

V, AVileock 

408 

V. D\>on ( 

.510 ] 

Hardy r. Do Ijcon 

575 

r. lliillander 

‘204 

r. Fairbankf 

874 

V. Hardy 

172 

1 r. ^yate^s 

26.8 

i’. Liltft 

627 

' Haro r. Hare* 

7/ 

r. OdLu'r 

100 

^ r. Horton 

441 

r. I’owor 

.833 1 

Harford v. Morris 

62, 63 

r. Deed 

683 ' 

HargcrT. MhC ulloiigli 

328 

V. Koliiii^Mm 41:>, 

, 687 ! 

Hargotis V. Stone 

G67 

V. Savage 

148 ' 

HargiPa\es e. Loth wed 

871 

r. Smitli 

8 7.8 

H.i izrove.s V. 'J'hoinp^on 

61 

V. Timmons 

276 

H.irkins e. Co.ilter i • 

J 59 

H.dl\ c;n.e . ' „ 

433 . 

Harlan r. Ite.id 

. 651 

H.dlolt r. Hare 

566 ’ 

Harbind’.s Aceoiints 

^ 263 

Hallowell V. Sai'o 

5 7 

llanmn r. Abbey 

712 

Hallower r. Henley 

3'),j 

r. *Atnler<'on 

GUy”! 76ti 

ILil'cy r. (irant 

6.5-2 

r. AL Leland 

-v' 81 

V. Wliitiiev 748, 74ri 

, 751 

Il.armer v. Ib fi „ ^ 

• ' 105 

Hal.'tead c. The 3Ia'or of N. Y. 

m ( 

3 76 

Harmony v. Lmgliani 

610,-826 

Hamar r Alex iinlei' 

67.S 

!’. ^\’.■lgl,■r 

661 

H.tmli'ett e, Il iinljlett 

276 

Harney c. Owen 

275, 310 

HaiiiMy e. 'J’rotf 

552 

Harper h. Archer 

1 2;\ 1 25 

Hamhio'ike v. .‘'iimiion.' 

60o 

1 . (iilbei f 

313 

Hame|^Iey r. Sniitli * 

166 , 

r. Il.impton ' « 

, 875 

Hamilton r. ]^i'■llo,'^* ^ 


• e. .876, 

894, 8!)7 

* .. 

.s.M 

H.iriingion^ e. M 'Slirtiw' 

815 

• e. 1 h K. lad. Co. 

101 , 

• e. Snwler 

Sit 

r. Lojii.ix 

279 

r. .Sti.itton 

■ • c.'.i) 

r. r.\ enmiiie Iiis.^'o. 

656 

Harr?*i / Ibitler 

229 

e. Iiii>-^eli .'jfi.T, 

725 ' 

r. C.'nilion 

' 273 

Hamilton .‘'imlli r. l>avis 

401; 

4. Clarke 

603 

H.'imhn e, .Steveii' i?) • 

26.5 I 

* e. Hat'r.is 

168 

H.imm.'ir'kold r. Lull • 

877 i 

V. Hiek^ 

51 

Haii^motid e. Allen 

655 ' 

r. Mabry 

803 

v. Anderson • GUO, 

766 1 

r. 1 kick wood 

811. 82.S 

Hampt#M V. Common wealth • 

4-27 

V. J’r.att 

7 6.5 

t’. .Speekenaold * 

871 1 

V. liuntols 

610 

HanLerry r n.itd»i-rry * 

-r 

• 1 ’ Smith 

C93,694 

llanefiek e llod;_t.«,r( . • 

899 1 

V. Sumner 

7.52 

r. Meni. k • • * 

1-12; 

V. Tavlor 

-122 

r. I’odtiioje 

552 j 

' . M-. \V;'il! 

270 

Hand H<4Ttii.'in • ^ 

77.8 * 

r. Vcajman 

282 

Haidorrl e. Aie|i< r 

7,99 ' 

Harri‘«on r. .Ad' Oek 

2 72 

Hanna e. idu lps 

,88 7 ; 

r. Ibirwell 

" A|9 

Hanover t?. 'J'liruer 

87 I 

r. Kdwards 

620 

Hanson r. Annitae"- 

703 ' 

f. H.'irriwin » 7.1 

, 97, 66-1 

r. ^Inckncr • 

594 , 

I'. Lemon 

6o.S 



TABtia OP CASES. 


XXXVll 


^Harrison v. Uixon 
• V, Stacy 
V, Sterry 

Harrison’s case . ^ 
IIart.r. Carpenter ^ 

» • V. Crane 

• V. Frame • 

•v. R. & S. a. R, Co. 
V. Stephens 
V. Tallmatlg% 
t>. Ten Eyck 


Page 
, 671 

• 627 

540, 55jf 
, 894 

•• 695 

• 7%3 
858 
837 
122 
678 
466, 806 

V. Western R. R. Corp. 34,6, 362 

V. Windsor • 662 

tv Wright 616, 661 

Ifarten v. Gibson 242 

Hartford v. Jones ^ ' 884 

i\ Matinply, ^ 895 

Ilartga r. ^ank of E. • ^ ^ 258 

Ilartu V. Gibbes • , 528 

Hartley v. Otimn/<ngs 638, 655 

r. Hurle ' ^ t6(J 

• A\Jbafton • * 273 

llarttwan DotvUel . 126 

IIartop*i). Iloarc 408, 789 

Hart^cll,r. Arntslrong * 429 

. ‘ V. Jawctl * 30fi 

Harvnl® ColICge r. Gor% ,576 

• r-^SoPie^v, &c. 339, 

• * .359 

llijrvey r. Arelibold » 623 

V. Epos , 810 

• n. ii«abhain 696 

tf. II^l • 279 

%.*Ow*n 300 

• • #r. iiicbards 577, 57^ 585, 581, 

« ’ . .617 

. L'. Turner , 871 

•• • r. Young ^674 

Hanvoo^ r. Lowell 189 

Haselinton r. Gill . 722 

Haslett r. tV’otherspoon , ^ 334 

Ha.<.sard v. Rtnvo , • . 26> 

Ila.stcKtw t. Jaeksfrti 639 

Hastings r. Baldwin 748 

• lirown 481 

r. DougIa.ss 450 

if. Lovering 659, 660, jj71 
HasweU I). Hunt • 693,"TO:! 

Hatch V. City Bank of N. O. 3ft9, 37> 

• u. R. R. 427, iyi3 

Ilatcliell V. Odom *•634 

Jlatcher i>. MeMorine 621 

Hatehett I* Baddelcy 154 

Ila^c vvJudson 771 

Haven v. Emery 694 


r. Low 
t).i Richardson 
VOL. II. 


740 
745, 752 


Page 

Haviland v. Bloom • 123, 131 

Haweroft v. Great Northern R. Co. 829 
llawkes r. Saunders 634 

Ha^ins v. Blewitt 590, 602 

V. HoflTmAv 832 

V, Moffit 594 

V. Obyn 128 

Hawks V. Uinchcliff • 808 

Hawley r. James 259 

V. SIoo 621 

Ilawtayne Bourne 377 

Hawthorn Ilammotl^ 818 

Hay V. The Cohoes Co. 346 

Haycraft e. Crea.sy 678 

Hayden v. Cabot 666 

V. Davis 325 

V. M. T. Co. 363 

Haydoji r. Gould 57 

Hayes r. Jones 594 

V. Kei>how 634 

r. JV. R. Corp. 305 

Haynes tf. Co\ington 360 

Hays ^louille 765 

V. Riddle , 80 4 

r. Stone ' 849, 855 

, V. Watts 42 

Hayward r. Hayward 122 

Hazard r. Treadwell 851, 89 4 

Hazel i’. ])unham» 757 

Hazlehurst r. Kean 621 

Head v. Head _ 236 

Head & Amory r. Plains. Co. 375 
Headley c.Jvirby GOO 

Hca.ly r. Rowan 161, 257 

Hea*ne r. Roget^s • ’ 670 

Heap r. Oiuige 596 

Heard r. Stamford 124, 136, 138 

Heath, 3 71 

i'. Lewis 6.15 

r. Smith • 481 

r. W^st 2 76 

r. Witlungton 175 

Hoatheock r. Pennington 812 

Hebb r. Hebb *99 

Hebron r. Coleliester* 22 

Hedge,f r. Kicker * 259 

llegenvaiin e. JV. R. R. Co. 831 * 

Heiehew r. Ilanhlton 638 

Holin,i'T Wihjou * • 711 

Homphill r. Chonie 838 

r. MeClemans 633 

Hempstorfll N. t?. Hempstead 338 

Heueh c. Metzor 552 

Hendeivon r.^Brown 632 

r. Mayor of N. Orleans 426 
, i'.*Navigation Co. 364 

t’. Vaulx • 452, 451 



xxxviii 

TABLE 

Page 

OP CASES. 

Pago 

Ilenilricks t>. FraiiKliu 

621 

Hill e. s^’mith 

640 

V. Robinson 

745 

c. Tlf^jiupson 470, 477 

, iS-l, 482' 

llengst’s appeal 

553 

’ ' p. Tucker 

582 

Henley v. JSoper 

854 

p. We.st 

170 

Ilcnnen v. Ilcnneif. 

^577 

p.‘Wentworth 

437, 439 

V. IMonroe 

845 

Htllebrant p. Brewer 

590, 

Henriqnes i\ Dutcli W. I. 

Co. 348, 349 

Hilliard v. Ilainbridge 

127 

Henry e. Adey 

103 

p. Richardson 

‘ 307 

p. Dilloy 

117 

Hills V, Bannister 

'• 649 

r. Goldney 

106 

Hilton V. Eckersly ’ 

638 

V. Sarpeant 

627 

Hinie v. Dale 

497 

Ilensliaw v. llolj- ns 

659 

Hinckley p. Southgate 

Hinde v. Chamber lin 

713 

Hensloe's ca.'C 

.512 

640 

Hepburn i'. Dunlop 
Herbert’s [Sir Win.] case 

C76 

e. Longworth 

504,595 

524 

r. Whitchoiise 687, 

702, 7.^9 

llerlakenden’s case 

437 

Ilindley r. Westmeath 140, 

182, 183 

Horn V. Nichols 

859 

Hindman Dill 

751 

Herrin v. Butters 

. 713 j 

Hinds, 

122 

V. Eaton 

448 

llinelv r. Mar^f.iritz 

272 

Herring v. Hoppoi'k 

694 : 

Tlincs r. State of North (’no 

lina 315 

Ilersey i>. Veazic 

34.5 j 

llillklcy r. Mrt’H'.Aii 

625 

Hersfiehi e. Adams 

,82.S. 831 1 

e. .Southgate ' 

Cl 3 

Ilertell r. Bogert 

5.5.3 i 

Hinton r. Dibbiu 

. 81.3 

Hesketh r. Gowing 

211 ! 

Ili-.cox p. (irccnwooil 

887 

jlesse p. Stoven'ion 

481 ! 

Hitch (. Davis 

5.8 9 

lIes.5cltino v. Stoekwcll 

^66 i 

Hitchcock 1'. Gifldings 

' ■ '61.3 

Ho'^.ser V. Black 

.505 ' 

Hitchcock »Sc J-'iicli r. Aikiy 

lu2 

Heubacli v. Mollinan 

865 ; 

Iloadicy >•. McLainc , 

651 

Jleu.'land r Kuns 

576 ; 

Ho.ir V. Hoar 

• 76 

Hewitt 0 . Briine 

230 

Ilo.irc 11 l’ark(‘r 

SOS 

Heyde v. Hcyd^> 

* ^ 1 

H<jl)l)s r Fogg 

.3()1 

Heyer v. Burger 

18.3, 568 ' 

>. No rum , 

6 70 

Heyward v. New York 

3,86 

Iloby r. Built 

KS9 

V. Major, 

429 I 

llocli'tcr r. 1 lid.iloiir • _ 

711 

Hibbard r. N. Y. E. Ji. 

B. Co ^lo.'5 ' 

Hoi kl\ c. B IMliKk 

t 261 

Hibh!e\y|iitc e. McMonne 

612 : 

Hodgiioii White ” 

553 

Hickman r. Thonia-’ 

8.S1 ■ 

Hodge r. lliiriifill'd 

. 851 

Jlii k(jk r. Platt-xliurgh 

, 36,5 ' 

V. Hawkins 

• 2181* 

Hicks r. Brown 

619 1 

p. Morg.'in 

52l' 

1 Burnham * 

632 ' 

Hoflgeden Hubbard 

6 79 

r. {.'oclirau 

.56 

Hotlgc*' c. Citv of Biill’alo 
. e, (.’o^b 

.331, .365 

r. Hinde 

898 ! 

161 

r. Town of-L. 

.308, 370 i 

r. Dexter * 

- 901 

■ i>. Whitmoic 

760 1 

r. Screw Co. 

.14.J, 310 

Hicm r. Mill^ * 

,871 ' 

Hodgson p. Dc.xtor •' 

877 

Iliestand r. Kiins 

576 ; 

r. Loy 

760, 761 

Higgins V. Senior , 

900 ' 

p. I’avJion 

889 

High, Appellant 

57.5 

r. Tc'inple 

636, (!37 

Hight V. Ulple.y * , , 

Hightower p. Thornton 

• * . ? 16': 

Ilodsdo'i p. Copeland 

.38.3 

3»1 , ’ 

ltln« p. ,\cker 

^ 7-13 

Hill p. Alleti 

31.3 

rioffit!iti r. Carow 

40 7 

c. Buchanan 

' 702 

p. Pitt 

725 

V. ('hapinan 

60J ■ ] 

Hogan V. Ih' I’cj.ster 

551 

r. Gofxl 

51 • 

v. .Shorb 

},7i 

V. Gray 

669 J 

tiogg p. Emerson 

481 

r. London Ass. Co- 

, 328 1 

loggarl p. Cutfs 
loggins p. Bfcraft , 

789 

V. Morey 

r 

299 J 

663 



TABLE OF CASES. 


XXXIX 




Page 


Page 

Hoit y. Underhill 


273 

Hopkins y. Hopkins* 

74, 86 

Hoke I*. Fleming 


553 

y. Lacouture 

875 

Holbrook v. Armstrong 


714 

* V. Mchaffy 

875, 890, 900 

V. Baker. 


742 

Ilornbeck v. Westbrook 

338 

• y. Hyde 


466 

HoAblower y. Boi^ton 

480 

• y. U. & S. K R. Co. • 

»31 

Home y. Home * 

Tub 

• V. WatoxH 


531 

Homer v. Graves 

638 


Holcomb V. Bridge Co. 746 

•w. Phelps 578,582,584 

ole r. l^olman • 546 

ollord V. Blatchford 
olker u. Parker 
olland [.Sir Th.] ♦. Bonis 
l^olland V. Peck 
olliday v. I{hccni 
ollinghworth v. Napier 
oHi'^tcr V. Nowlen, 
llolldwayj'. lleadiii^ton • 

Tlolman r. Johnson • 

V. l^erry* 

Holmes r. BIoltl^ 

• 

• ifcHrin;* 

t'./' 

^ y. Iloskins 
. 'v. U(«l mes 


641 
104, 854 
338 
350 
481 
700, 706 
832, 842 
^ 63 4 

6^, 638 
• 175 

• ,•270. 271,^75 
• * 737 

551 
371 
• 703 

108, ire, 123, 145 
fc* V. K^ilway Co. . ^ 481 

f. KeiMsen^ IW. 536, 537. 531). j 
• • . 577 ; 

• . r. Trempcr 438,441,413; 
Holridjxe r. Gillespie 261 

Holst i>. P(4\*nal 767 

Holt n. 4ii iey • 140 

t’.*Ubd*‘*hill 273 

•H»\\ivrd . • 270 

V. W.\;d Claroiicieu.K 44 

llolvoko V. Haskins , • 254 

Irtomer v. Holl(‘nbaek 630 

Jll. Cent. 11. R. Co. * 305 
V. Shelton 454 

V, Tliwing t 277 

Homershain i'._\\^olverbaiiiptO!i fo- 
Hone*u. Tan Sehaick 4.52 

Homier v. Slorton 128,129 

Hon} m^i u. Campbell 56 

Hood i> Falinesfoek 871, 872 

r. 9 !. Y. & N. H.^l. R. Co. 837 
Hood’s Estate , **414 

Hooe r. Oxley jj49, 851 

IIocTl'smith r. Cope 72?! 

Hooker ii. Utiea T. Co. •» 386 

• t'. Vandewaler GsS 

'H«>pei'!k Goodwin 589,591 

Tuckerman 75^ 

Hoot w. Sorrel 161 

Hope V. Havlc)'* • 641 

llopklrk V. ilandoI])h 594 


V. Horner 
V. Liddiard 
Hornketh v. Barr 
Hornsby v. Lee 
Horry v. Glover 
Horsly V. Ru.sh 
Horton Gibson 
Horwood V. Smith 
Hosack V. Weaver 
Hosea 0 . MeCrory 
Hostbrd i‘. Niehols 
Hoskins y. Matthews 
V. Miller 
Hosmer v. Beebe 

if Hollenbcek 
rio-stl^T s case 
Ilotehkiss v. Fortson 

V. Green \^ood • 
r. Oliver 
Hotel Co. V. Co\le 
Iloujili r. Evans 

r. Richardson 
Houjrhtaling r. iiarvin 
Houghton V. Mathews 
V. Page • 
Iloulditch i'. Donegal 
llouli,..ton *. Smyth 
Hdlisc V. House , ** 

Schooner Lexington 
lloiiseluli Co. V. Neilsou • 
Houser r. Kemp 
Houston vf Embry 
y. Moore, 

Hovey V. Bla,nchai'd 
f. Sslevens 

Howard v. CaVpenter 
y. Castle 
V. Gitiver . 

• y. Hoey 

* V. Hooker 
V. ifoward 

* . • ^y. Miner • 

. V. ^lot^att 

V. Shepard 
Williams 
Howard’s case 
Howatt V. Davis 
Howe y. Earl of Dartmouth 

V. PtAner 

V. Synge 


48 

240 

230 

128 

452 

849 

242 

406 

407 
827 
€2S 
575' 
124 
862 
630 
891 
608 
479 
704 
392 
069 
672 
898 

862, 885 
617 
101 
142 
200, 440 
838 

• 469 
800 
159 
511 

8.50, 872 
476, 479 
854 
756 
• 812 

• 662 
18(b 
556 

707, 70S 
130,132 
770 
595, 727 
•265 
76-2 
453, 454 
686, 703 
639 • 



xl 

TABLE 0 

Page 

E OASES, 

1 

Page 

Howe ». Ward 

595 

Hunt V. Silk . 

666, 

Howel V, Oeorae 

Howell r. Budalo 

173 

V. Warhicke ' 

16 

34tf 

'Hunter v, Fairfax’s Devisee 

' 21 

V. Elliott 

733 

Hallctt 
-V Hunted 

, 125 

V. Maine , 

* 134 

. 689 

Hower o. Geesma^i 

728 

• p. Iron knd ^Machine 

Co. ‘858. 

Howland v. Dews 

728 

V. Jameson „ 

860 

^ V. Vincent 

307 

V. Lawrence ' 

• 256 

Howsod V. Hancock 

639 

V. Potts 

* 637 

Hoxic V. Lincoln 

276 

V. Talbot • * 

688 

Hoy V. Lashley 

5 73 

Huntington p. Gilmore 

589, 603 

Hoyle V. Stowe 269, 270, 

Hoyt V. MackenSiie 

272, 273 

Hunl, Matter of 

529 

497 

Hurd P. Cass « 

116 

11 . Thompson 

377 

p. West 

796, 813 
3^2 

Hubbard v. Cummings 

271 

Hiirlburt p. Carter 

V. Goodwin 

25 

Hurry r. Mangles 

7G6 

Hubbcll 0 . Hubbtdl 

74 1 

Hurst p. Beach 

604 

Hubbersty r. Ward 

859 1 

IlusserV. Rsdndtrce 

199, 274 

Iluber V. Steiner 

■ 627 

^ V. Tlujirnton 
Ilutehiiis V. Dixen ‘ • 

694 

Huckle V. Wye 

2.56 I 

159 

Huddleston’s case 

806 I 

‘ g. (lik'hrlst. 

Ilutchiiison I'. illunter* , 

732 

Htidnall v. Tcasdall * 

594 1 

«J9l 

V. Wilder 

594, 729 1 

p. MorK-yi 

, . 675 

Hudson i'. Granger 

889 

r. Tindall 

608,609 

V. (Xiestie# 

102 

• p. York R. Co. 

, . ^05 

r. Wadsworth 

454 j 

Ifuth p. Bank U. S. * 

ram, .vj3 

V. Weir 

tlo 

lIutM.ii r. Tlie^Mayor 

SU'I, 393 

Hudson & D. Canal Co. v. N. 

8i 1 

Iluttman r. BosIik^s . 

* 301 

E. R. R. Co. 

431 ' 

Hu.vham r. Sinith 

• 99 

HuflTnian c. Bouino 

301 ! 

Ilm. tt.-. P. & R. R. K. 

346 

Huger V. Huger 

259 ’ 

Ilj alt r. Boyle 

6G0 

Hughes v. Corniiiu 

l(tl 

Hyde I'.'Cook , 

‘ 446 

p. Edwards 

25 

r. CookspH 

464, 814 

t!. Harrison 

193 ' 

i.niii 

11 13 


V. IIuplu'S * 
r. Smith * 

Hugus i;.‘Robinson 
Hull i>. Conncllv 
Hull of New Shi|., The 
Hullet V. King of Spain 
Ilulme V. Tenant 
Htilmes V. Thorpe 
Humble V. Mitciiell ' 

Hum^ t'. Hord 

V. .Wynyaw. ' 

Ilampbaey i*. M’Clenarhan 
* p. Douglasa 

i’. Scott * 

llaniiihrcys r. Holttinger 
Huiiuley v. Webb ‘ 

Hunt V. De Hla<|uierc 
V. Kniiis 
V. Hamilton 

V. llecht * 

V. I'eake 
V. Koiismanier 




\vs 

, . 2C3 

729 
275 
800 
340 
163, 173 
171, 172 
689 
16 H 
390 
■ 628 
' 277 
518 
. « 4'20 
'72tt 
157 
^97, 898 
542 
686 
279 


/. ll\(le 
I'. Lj lule 
1‘arr^-it 
r. Pryor 
*f. Stone 


, ■ 56 

258 
450, 451 
• 4 »,* 
418 


r. Trent & Mersey Nav. Co. 835, 


i 

, »; Wolf',. 

Hylton r. Rrown 
v. Hylton 
Ilyslop »■. Clarke 


, 1 . 


Ik-he.ster [ Karl of 
Illay' ^.••Yate.s 


] I'Jx jHtrle 


685, 894,896, 
* 897 


finlay r. Kllefsen 

V. Huntington 

l^iray r. Magney ' 

Jnoorporatou Society v. RicbarU.s 
Imliana^mlis VL U. Lore 
Ingalls V. Hills 


836 

875 

118 

257 

750 


■250 

716 

106 

1 , 6 « 

«i:4 

353 

305 

831 



TABLE OF CASES, 


xli 


Page 

Jfngereoll v. Jones ^ 220 

InglebiMght V. Hammond • 466 

Inglis V. HlEiilors’ ^ug Harbor 4,11, 22,* 

23„354,356 
.V. Usherwood * **608 

^•IngAllium M. Baldwin * • 6f)7 


V. Ge^’cr* 

V. Gngg 
c. Wheeler 


608 
• fjf)7 
630 
750 
750 
879 


Ingram u.^ngvan# 879 

Inhabitants of Buekland v. Inhab. 

of Conway 854 

Inhabitants of Worcester v. W. R. 

R. Co. 415 

Inhabitants r. String 366 

lusuranee Co. v, Connor 345 

17. Hobart^ * 315 

Interaatlonal Bank v. Bi^ley^ 325 

Inwood r. Twyne , * 250 

Irons r. Siii»ll|)ie€c 58t), 500 

Iron Work.s i\ Sinitli ' ,• ^ 386 

Irvifcc r. Kir|:|i;ftriek • * 675 

• V. Lnnibclinan’s Bank lOa 

Irving AVilson 001 


Irwin-r. Jilorell 
Isaaefc £. Claiik' 

Isaae WillianTii, ease of , 
Lsrael if, Clark«& C^ndh ^ 
Ue A Cliestor 

{ ves r. Owens 
veson V. Conington 


675 
1<»5' 
001 
• 670 

780, 700 

. 9 

830 


Jack r. Nieljpls * , 
Jaekmati r. Mitchell 
tfatkSbn r. AdatiKS 
Bull 

t'. Bulloch 
(■.*Bnrclnu 
r. Burn.s, 

• r.* Car[)enter 
w. (?law 
^ Collins 
V. Combes 
Cory 

r. Covert , 

V. Cummins 
’ f. ])e Walts 

17 . Etz 

. c. Kitz Simmons 
r, Foster 
57 . Gabree 
c. Gilchrist 
|7. Greet# • 
t7. Hammond 


336 

, 508, 638 

. 

453 
20 7 
272 
. 2i 
269,271, 272 
56 


Page 

Jackson t7. Hartwell* 338, 339 

^ V. Ilobhouse 173 

♦ V. Jackson 87, 449 

«. Lomas 749 

* V. Loomis 418 

c. Lunn 16, 19 

r. McConnell 119 

V. Myers • 5,06 

17. Peek 594 

V. Rogers 828 

V, Sanders 19 

u. Seward ^ 594,597 

V. Stevens 145 

i». Todd 270’ 

V. Tollctt 830, 833 

t7. Turner . 281 

V. Vanderheyden 170 

, t’. Vandusen 608 

V. Walworth 529 

f. AVhite 3 

t’. AViutic 65 

x’*AV^ right 22 

Jackstn Marine Ins. Co., Matter of 393 
Jacob i'. City nf Louisville 427 

James r. Carper * * 812 

^ r. Catherwood 620 

r. Griliin 765 

t’. Kwinier 648 

V. Patten ^ 689 

r. Shore 615 

r. WocxlrufT 322 

James & Shoemaker ’Credie 862 
Jamil’s Ejj’or v. Latane 354 

Jatjues r. MethodiseEpis. Church 14 7, 
, . * 166, 168, 170 

Jarman AVoolloton 722 

Jarvis r. Rogers ^00,808 

Jert'reys r. t^ff'rcys 634 

c. Small 44 7 

Jeffries v, Ankeny 39 

Jells c. Yor^ 871, 90o 

Jeneks v. Coleman 828, 833 

jendwine i7. Siade 674 

Jenkins v. Gillespie ^854 

r. Hufl'hinson 900 


Jarman AVoolloton 
Jarvis r. Rogers 
Jeffreys r. t^ffreys 
c. Small 

Jeffries v, Ankeny 
Jells V. Yor^ 

Jeneks v. Coleman 
Jendwine i7. Siade 
Jenkins v. Gillespie 

f. Hufl'hinson 
* V. McConico 
, • r. Tiy^ker 

Jenne.ss i?. Emerson 
Jenng^'e. AJdjjii 
Junuings r. Camp 
r. Gage 
•. Merrill 
i'. Kuiidall 
Jerome r. Jefhme 
Jervoise v. Silk 
Jesson r. ColKns 
Jessup’s case 



xlii 


TABLE 07 CAEES. 



Page 

Jewell V. Jewell ' 

64 

V. Porter 

178 

Jewett V. Alton 

880 

V. Barnard 

747 

i’. The Thtmes Bank 337 

V. Warren 

701 

V. Woodward 

660 

Jewett, ex parte 

259 

Jewsbury t?. Newbold 

139 

Jewson V. IVIouIson 

126,127 

Jezeph V. Ingraham 

724, 725 

John and Cherjy Sts., 

Matter of 431 

Johnson i>. Baira 

709 

V. Blasdale 

855 

V. Bush 

393 

V. Corbett 

550, 553 

1 !. Hart 

119 

f. Hunt 

510 

r. Johnson 

75, 76, 126, 618 

V. Jones 

857 

V. Lines 

274 

V. Medlicott 

608 

V. Pie 

• ^ » 277 

V. Pilstef 

193 

V. Shrewsbury' Co. 3»jC 

V. Smith 

89S 

V. Stillings 

'113 

i’. The ^^cDonough 8i)l 

V. Titus 

6t9 

V. Tompkins 

297 

V. Wabash Coll. 632 

V. Watson 

713, 714 

V. Whitwell 

4 1L>1 

r. Williams 

139 

f. Yates 

’ 168 

Johnson, ex parte 

315 

Johnston r. Bingham 

880 

V. Cope 

659 

V. Jono' 

171 

f. Usborne • 

865 

v. Wilsrin . 

370 

Jollett r. Derwiithicu Sf B. 337 

Jollie V. .Jar|ues 

489 

Jo^es r. Asldmrnham 

631 

V. Bowden 

660 

“ r. Boyce 

830 

v. Bradner 

698 

V. Bright 

660, 661^ 678 

V. Brown *' 

123,148,600 

V. Carter 

419 

V. Cole 


V. Dana 

391 

V. Foxall 

263 

V. Gibson 

370- 

V. Jones 

80, 420, 766 

V. Judd 

*' . 711 

r. Lees 

638 


i 

Pagi 

Jones v, Littlcdale 

900, 

V. Marable 

• 671 

" •' r. McNeil 

508 

v-'^oy ^ . 

896 

V. Pattereon 

. 118 

■ t). Pcarlo 

887y 891,. 

V. Perkins r 

609 , 

V, Pheenix Bati& 

273 

V. Bandall 

636 

V. R. K. Co. ‘ 

365 

V. Salter 

173 

V, Selby 

600 

r. Shelby * 

601 

i\ Simmons 

453 

Smith 

864, 873 

Starkey 

864 

Tyler 

818 

Yattzandt 

. 284 

r. \'of)vhee.s 

842 

V. Ward 

251, 255 

. r, Williaiiu 

433 

^ ' V. Yatrts 

0 725 

Jones’s ai>[ieat 

.553. 

Jordci r. Lewis 

‘ 735 

Jordan r. Black 

180 

r.'Fall River Co 

• . 832 

r. James ‘ . 

760 

Josephine r. PAullney - 

297 

Josephs r. IVhrer 

Juurdr.ine r. Lef’e>rc 

638 

890 

, r. Mi > tile 

883 

Jo\ee 1'. Adams , 

692 

.ludd r. I.K\wr‘*nee ^ 

25 

Judd & II. r. Langdon. 

732 

Jiuison r. Ktlicridge 

88! 

r. St urge-' 

849 

r. Wass 

644 

j «< 

t 

K. 

t 

K. & P. IL Co. V. Jarvis 

892 

V. Kendall 

373, 392 

Kain e. Old 

778 

Kane t-. Gott * 

259,452 

Kane, In the matter of 

198 

Karr v. Karr 

261, 263 

Kautlman v. O^ver 

284, 

Kay K- Duchess De P. 

152 

Kaye o. Brett 

» 899 

Ke.ih V. Johnson 

345 

Keane v. IWcott 

269, 270 

Kearney v. Butties 

329 

Keaton v, Davis 

M99 

Keat.H r. Karl Cadogan 

671 

Kee V. Kec ■" '* 

550 

Keegan v. Westam R. Corp. 

305 



TABLB OF .CA8ES. 


xliii 


Page 

Keenan e. Keenan ■ , 84 

Kcip». Leenian i 685^ 

Keisselbrat'k »< Livingston ^85 ] 

Kellogg V, Denslqw ^ 663 

KoUcy V. Mayor of*Brooklyn*» ’361 
Kfclly V. Harrison * • • 20 

, V. Solari • 684 

• V. Mayo»of N. Y. * 331 

1’. Wallace 812 

Kelsall^. Kelsill 2s2 

Kemcys v. Proctor 759 

Kemp n. Coughtry 843 

V. Westbr«iok 802, 805 

^ Kemper r. The Trustees of Lane 
Seminary 381 

Kenan v. Carter 263 

Kendall v. Bates , * 550 

^v. Fitts *• ^ 740 

r. Winsor , * 467 

Kendi'icl»». INKCrary * 230 

Kcnnard v. Adams’ , • .257 

Mennedygj. (freon • * 87J 

• • u. Itoss 727 

Kennedy’s appeal 55£ 

Kenngt t\ Chambers • 637 

Kanhey t/'^Public Admiftistrator ,60’ 


V jtT. Udall , 

Keiti: i*. Hitfkinson* 


J2G, 131 
703 


• V. ShukarJ 
. Kenwortliy ui Schofield • 
Ker’s Adm’r v. Snead 
K^rr I’.^^ird 

•V. Aloon • 

• if WUlan 

J<*;vis<y I’. Cole * 

Ketehun* v. Bfd^lo 

V. Callin , • 

* ffcttle a, Bromsall 

Kcv§n f. Walker 
Keyes e. Ke\e8 
Keylway v. Keyhvay ^ t 

Keys V. Norrjfi • 

Keysifl- V. Flarbeck 
Kibble»?nte Rowland 

• Kidi^r. Rawlinson 
Kilburn v. Woodworth 
Kilby'r. Wilson * 

Kildare [Karl of]*!’. Kustace ** 
Kilham r. Ward ^ 

Kilpatrick v. Bush 
Kimball v. R. & B, R. R. Cof #* 
_, V. Thompson 
^imbfo t». Hamilton 
MCin^nel v. Litchty 
Kinaird v. Lord Djan 
Kinard v. Yi^ng 
Kinder t>. Shaw 


Page 

King V. B. & W. Bb Gorp. 3o5 

», Bailey 734 

V. Bardeau 652, 755 

V. Cohorn 676 

• V. Colton • 181 

ex parte < 131 

If. Gillett 716 

V- Hamilton * 676 

V. Hoare 508 

». Humphreys 814 

V. Meredith 698 

V. Moore • 307 

V. Ghfdcn * 394 

V. Pedley 307 

1 V. Richards 788 

r. Shepherd 826, 834 

V. Wilcoml) 438 

King, The, r. Amery 893 

V. Bagshaw 878 

r. lieeston 880 

V. Bellringer 367 

^ * r. Bishop of Ely - 380 

• V. Bower 367 

•V. City of London 336, 389 
V. Cli/iger • 185 

V. Coqjoration of Bed- 

* ford I^evel 897 

V. Daniell 478 

r. I)e Manneville 202 

V. Ellice < 478 

V. Fussel 478 

V. (ireeuflill 203 

^ V. Hay 584 

i'. Inhabitants of A. 310 

* ^ t»l*All Saints 185 

* of Bow 310 

of Bramptoif 57 

' of Crotuibrd 310 

* of riodnett 240 

of Oakley 255 

^ of Otley 438 

of Stockland 313 

* of Thames Ditton 285 

V. Lisle ^ 370 

t. Lister 478 

• t>. Londonthoqic • 438 

• ^V. Luffe 367 

r. Lyme Regis 874 

, r. Alaytir of l^iverpool 378 

V. Miller 867 

i). Passmore 371,388 

*• 'V. Patteson 375 

V. Peek 314 

•u. Pierson 247 

V. Property Derelict 458 

^ • V. Richard^u 373 

V. Stockland • 96 



xJiv 


TABLE OF CASES. 


Pnge 

King, Tho, v. Soper i 24 2 

V. The Bank of England S60 


Kingslov 


t*. Tliorp 
V. Villers 
r. Watvsonu 

tt. Westwood 
i’. Wheeler 
r r. VVhitwell 
See further, under R. tit 
V. Baleonie 


244 
2»1 
745, J4}) 
3t>8, 372 
. 469 
395 
. Her.) 
713 

King’s Prerogative, The, v. Saltpetre 

424 

Kingsbury v. Smitn 
Kingsfonl v. Merry 
Kingston v. Kincaid 
Kingston’s case, Duchess of 


Kinloek v. Craig 
Kinnard i>. Daniel 


t’. Thompson 
Kinsley r. Hall 
Kinsman r. Parkhurst 
Kintzing r. M'Elrath 
Kintzinger’s estate 
Kip i'. Bank of New York • 
Kirby r. Jolm.*on 
Kircudbright v. Kircudbright 
Kirk V. Bell 

t’. Nowill 

Kirkman i>. Handy 
V. Kirkman 
r. Sliawcross 
Kirkpatrick c. Stiiner 
Kirtland v. Snow 
Kirton c. Elliott 
Kirwan r. Latour ' , 

Kisten V. Hildebrand * 
Kitchen r.'Ia-c 
Kittle u, Mcrri.iiii 
Kittredge c. Befton ' 

Kittridge v. Woods 
Klein, i-ase of 
Ivlein V. Alton & S, K 
Kline v. Bcbc.e 

L'Amoareux 
Kn{ipp e. Alvord 
i>Lee 

*■ c. Windsor 
Knee, Ann, ex//arte 
Km-fdand r. ^nsley • 

Knight, cai*<i of 
Knight V. Crockford 

V. Dnplcssis , 

». Knight 

V. VYilcox *• 

Knij e t'. Palmer 
KniiUicrn v. Lutheran Cfaumhcs 
Knott r. Cottee 


407, 664 
694 
854 

88, 100 
762, 886 
178 
747 
415 
638 

• 673 

• ' ,123 
527, 863 

717 


Co- 


562 
3 o'* 

3 73 
43-3 
109 
818, 885 
8 71 , 898 
732 
^ 275 

4(*i 

276 
481 
25 7 ' 
411 
51 I 
392 
269, 272 
275 
888, 898 
64 7 

tia 
242 
5 

*184 
715 
‘ 17 
166 
230 
255 
357 
'263 


Knott v.^lorgan 484 

^Knowles & St. L. R. R. 

^ V. Lord 
Knowlton e. Ackley 
Knox e.-Protection Ins. Co. 

Knye *. Moore ^ > 

Koou f. Grcenman 
Kortright v, Biitfalo Com. Bk. 

Koster v. Sapte < ’ 

Kramer v. U. 11. Co. 

Kit'bs c. O’Grady 
Krci.ss V. Selignian < 

Kruger v. Wilco.x 
Kruse V. Kruse 
Kiinzler r. Koliaus 
Kvle V. Bjarnett 

r. L\ R. K. Co. 


Kymer c. Suwe^eropp 


761 


Pago 
, 485 
• 78,4 
744 
327 
348 
243 
711, 
3^0, 
378 
101 
428 
163 
637 
888 
74 
514 
261 
837 
, 900 


h. 


c 

« 


■> ! 


Lacon v. Higgins 
Lai;<>iir v. M.fj or 
Lafai'ge^ r. .Morgan 
Lafon c. l)c ,.lruian ^ 
Lagrange r, Borre 
Lahaiite iS. H. r, -Sieber 
Laiill-iw 1 . Oi 
f-aing I. Colt 


,62, 65 
. • J3l 

*'.781 
687*, 694 

y: 1 

491 
6 72 
. U2 
660 

Laird r. Eiciiold ■ 820 

Lake Oihano K. R. Co. r. Majwri, 3J6 
Lake v. Tin- l'iu.stce,s di' Williams- 


gau 

l'idgcr)U, 
Eiciiold 


-r ! 


709, 


191^61«,if^ 


burgh 

r.alaiiiic r. Moreau 
J.ator Wattles 
Lamar c. Winter 
Lamb i’. Liddi'ii ‘ 

« r. Lathiojt 
f,.aml)ard c. Pike 
Lambert c. Be-s-stiy * 

Fninelicboi.s * 

Laiiiktn n. C'rawfonl 

f ^ammot v. Bowl(!|^ * 

yamofid r, Davali ^ 

L’Anioreux t*. Van Rcii.ssclaer 
Liftnolhc r. St. Louis Marine 11 . & 
D. V^n 

[..■“Amoiireux r. fiotild 
Laiiiotiriftix v. Hewitt 
Lipiipct’s case. 

Lamplcigh r. Bratbwnit 
liancaster v. Dolan ^ 
p. M’Brydtv 


376 

ro*>' 

514 

419 

138 

710 

887 

346 

192.. 

705 

685 

695 

174 


894 
.632 
. 770 

45^1 
629 
165, 168 
677 



T^LE.OP CASKS. 


xlv 


• • 


Ironmonger 


Page 
407 
• l62,726 

m 

817, 845, 878, 881 
260 
• 186 

150 
261 
700 
477 
108 
716 
268 
687, 694 


l^Dce th Cowen 
^ liandv. Jeffries 
Lime v. Baker 
. V, Cotton 
. In^re 

, . V. 

. V. .M’Keen 
Lake’s appeal « 

Laiifeas v. Sumner 
Langdonftj. De ftrroot 
V, Langdon 

Langford v. Cuimuings 
V. Frey • 

Laiigfort V. Tyler 
Langton v. Horton 
r. Hughes 

Langwordiy v. Chadwick 
Lanier v. Auld *• 

Lank v. Itiiider ^ 

Lantry r. t*ark» 

Lautz V. Frev • ^ 

Larrabec r. 

Lasljley^. Ilogf 
• V. Hoy 
Lasscll V. Heed 
Lat^tp i\ Cpin. Bank of Scioto 3^4 

# # I 

Latinftr w. B^tson^ • 

.LiiAourettc «. Williams 
Tiaugher e. Pointer 
Laughlin v. Ferguson 


641 
637, 638 
450, 454 
^ 659 

• 550 

• 302 
•199 

51^, 540 
65 
618 
■» 443 


Laussatt ». Li 
Lautoiy v. Tc 


ppmeott 
ee&dale 


I^avendor i’^ Jilackstonc 
Laweg V. JIcnnott 
Lawrence Bedu^ein 
r. Elinendorf 


319 
* 724 

125 
^06, 878 
728 
• 86 7 

55, 57 
178 
• 654 

685 
685 


V. Grout * 

420 

V. Heister 

• 149 

V. Kemp 

438 

• V. Kidder * 

f 638 

i’. Kilteridge/ 

571, 5|3 

• V. J-^awrcnce 

578 

f. Smitli 

497 

, V. The Stonington 

Bank 864 

V. Warded 

665 

Lawson v. HansbrougH 

554 

V. Lawson , 

•*600 

Lay V. Brown 

, 134 

Layct V. Gauo 

860 

Layne v. Pardee 

• ,^75 

Laxarjus v. Shearer 

87f 

• L^h i>.. Cook 

582 

» Pillsbury 

671 

‘Leadbitter t’. Farrow 

871 

J..ea<ler v. Barr^ ^ 

67 

V. Moxon 

878 


' 

Pago 

Leadman v. Harris* 

734 

Leake v. Gilchrist 

577 

'Txjan u. 'Sebutz 

154 

l^eavitt 0 . Blatchford 

325 

• V. Tylee • 

324 

Le Breton v. Miles * 

618, 620 

V. Nouehet , 

66,618 

Le Chevalier v. Lynch 

J)9, 105 

V. Wilson 

699 

Leek V. Jrlacster 

786 

Lee i'. Bank of England 

677 

V. Hodges * 

230 

r. Hu moon * 

741 

V. Kilburn 

763 

V. Lutber 

600 

V. Muggeridgo ^ 

633, 684 

V. Prieaux 

158 

V. Ri.'don , 

442 

Leedom v. Philips 

694 

Leeds r. Wright 

697 

Lel'cvrc v. Laraway 

257, 281 

Ijoflore^i^ .J ustice 

678 

Legjyd v. Johnson 

182 

Leggett V. Dubois 

26 

r. Leggett* * 

174 


V. N. J. Manufacturing & 

* B. Co. 365, 378 

Legrand r. H. S. College 363 

Le Grew r, Cooke 709 

Lehigh Co. r. Kl?ekner 848 

Li'high Bridge Co. v. Lehigh Coal 


Co. • 

370,388 

Leicester r. Rose 

509 

Leitch r. Flollistcr 

751 

Letnmon v. The JE^ebpIe 

296 

I.emprmjrc r. Pasley 

886 

Lennard v. Robinson 

• 875 

Lennig r. Ralston 

620 

Lenox r. rtowlaiid 

680 

i'. Notrebc 

281 

Lent r. Padelford 

631 

Lentilhon ?. iMolfat 

750 

Leonard v. B;lkcr 

724 

V. Heiidriekson 

845 

Leroux v. Brftwn • 

619 

Le lk)y i'. Board 

- 625 

• r. Crbwninshield 

618,617,• 

• 

620, 627 

• ^f'V. Tatham • , 

479 

Lesb^ r. BailTie 

688 

*X V. Pounds 

806 

Lessee Davis i>. Powell 

419 

Lester v. Graham 

666 

1 ’. JeWett 

632 

Letts V. Brooks 

201 

Levon r. Sulith 

693 

Leverfok a. Meigs • 

862,864 « 



xlvi 


TABLE OP CASES. 


Levering v. Heiglfe 
V. Levering 
Levy V. Cohen 

V. McCarteo 


Pape 
820 
280 
65 G' 
1C 


V. AVallis. • 

Lewanl v. Basely 
Lewin i\ Drite 
Le wis r. Brooks 
r. Caperton 
ex vartc 
r. Entslei; 
i’. Gama^ 
r. Lee 
V. Lewis 
r. Marling 
r. il’Leniore 

V. ]Mew 

r, Nicholson 80h, 

V. Owen 
f. Welch 

r. Yale • 

Lexington ami Ohio 11. R. Co*r.^ 
Appleg ite 
Lil)bey c. ilnlg'loft 
Libhart e. Wooti 

Liekbarrow r. Mason 768. 

Litlilesilale r. Robinson 
Liforrl’s ease 


Light’s a[)|)i‘al 
Lighiboily r. N.«A. Ins. Co. 
Lightfoot i\ Tenant 
J..ightly n. Clou.ston * 

I/ip>nia V. Buxton’ ‘ 

Like e. Berest’ord 
f. Thompson 
Liles r. Fleming 
Lillia V. Airey ‘ 

Lincoln it K. Bank r. Uicha 
Jyindenan v. De-lmrough 
Lindo V. Ikdisario ‘ 

Lindus v. Bradwell 
Lippey v. Masr*nheimcr 
Lip|!incott V. Barker • 
Lisset u- Reeve 
Lister e. Lohley 
Lister’s case ' 

Lithgow V. Kavenfgh 
Litt V. Cowley * ^ 

Little llnncan 
V. Marsh 


Livermore v. ilamaica . 
Livingstoii f. Jefferson 
I • n. Livingston 

Matter of 


Page 
i 427 
'. 627' 
113, 1G8 
248 


«331 

‘ r. AFIfllay 



. 807 

729 

V i V. R\)gC’l*3 



fiS2 * 

307 

V. yan Ipgen 



482 

8j2 

Lizard! v. Cohen n 



•622 

545 

Lloyd e. Brewster 


1 

718 

595 

in re i 


« 

203 

617 

V. Jewell 



64 G 

238 

i». Idoyd 


52, 

, 635 

HU 

V. Petitjean • 



54 

153 

r. Tench 


562 

, 566 

72 

r. Tlie Mayor 305, 

331,332 

,365 

480 

r. M’illiams 



183 

67G 

Wriglit 



698 

lOG 

LohdcllV’. BwRer 



857 

900 

‘ Ilojjlcnis 


' 705, 

708 

518 

Lockhirt r. Cameron • 

1 


125 

C-tO 1 

• M’^vatt 



753 

i«;i ' 

Lbck/idge r. lyj'tcr "* 



67.3 

t 

c. Lo kridgf 

1 

' 

.108 

431 : 

Lockno<Kl r. Barnes 



713 

318 : 

•> e. Kw'cr 



803 

301 ' 

M Salter 

1 

• 

'J 

f]38 

3*69 1 

c. Stockholm 

• 

« 

t. 

«• 

125 

5:>s ! 
437 

Lodge V. Phelj»s»i , 

Loc.'clmian (•.‘Machin 


Gf; 

,625 

S 11. 

3 70 j 

Logan '\,l,a(l'On 



151 

2C3 ' 

r. I>og.ni 



561 ‘ 

h.')7 ^ 

r.'Mattlie.ws 

* 


Jtll 

G3 7 

V. Siiiuupiis 

w 

4 

1 

180 

313 : 

Lolh’v’s ease 

1 

1 • 

80,,9; 

>, 96 

•00 ' 

Lombafrl Kngglcs 

V 


^19 . 

130 ■ 

London [ ('itv ol 1 i>. Y'an.aei 

le 

393 

039 i 

Loiuliih, Ca'(’ ot the Quo 


'ar- 


161 ' 

ranfo against 



«98 . 

1G3 

l.omhfn Water Works /•. 

n 

ailey 

363 ’ 

334 ! 

Lenidon Sc N. W. R. Co. 


McMi- 


G77 ! 

ehacll ‘ 


ft 

392 

55 i 

Lj^ndomh-rry \ Chester 


5i 

60 

898 ' 

1 

Long e.* Colbiirti ’ ’! 

848, .849, 

» 870 

182 , 

Ilebb 

< 


.547 

749 j 

r. llarnnioml 




870 ' 

V. Noreoni 



260 


420 : Long T^lalld R. U., Matter of • 373 

188 r. 

I*i7 i 


/273 
/ ' 1 ‘22 

Little Miami U. R. Co. v. Stevens 30o 
Littlefield v- Shee < 

Littleton M, Co. v, Parker 
Littleton r. Tuttle e 

ij^ittOQ t'. Baldwin 


Lonitl'de r. Littlecjalc 
Luciinis r. Cline 
■ V. Faniuin 
Lopt'j Btrrgel 
Krifd e. Brig AV’atclmian 
Loski'y r. Reid 


633 i Lothian r. neiideraon 
392 I Loud f. Jeffries 
289 I r. Pierce 


878 

229 

T84 

692 

640 

264 

lk2 

726 

614 


1 C 8 I Louisiana State Banl^v. Scnecal 872 



TABLE OF CASES. 




xlvii 


Louisville C. & C. Railroad 
phappcl 424^ 

Lo'val V. Johnson 
Love V. Moynehan 
Lovfjl V. Westwood * * 

Lower v. Davidson * 
Lovering v. Lovcrijjg 
Lovtck V, Crowder 
Lowe v.»Bootli 

V. Miller • 
r. L. & N. W. Co. 
Lowell tf. Daniels 

Lewis *470,477, 

Lowery v. Craig 
Lowry r. Hourdieu 
Hall 

V. Houston 

■ r. Taiinbermen’s Ahnk 
Ticrnan , 

Lucas V. D<« rici> 

r. Lucas ^ ‘ f ^ 

• r. • V 

, V. ^Vavsoi* 

Lucy fr. Bundy 
Ludlow^)’. IIiiiil 
Lud^Vs IVtwnc & Eddy* 

•« r..DaIe . 

Lufkifl V. Mayall ^ • 
Luiulcy r. \Vagnor * ^ 

Lniin r. 'I'lioriiton 
L’lin.sfoid r. Co(iuilIon 
Lu])H1 r. rie 
Lydo r, Barnard , 

t* Uiif^all 
Ljla lyiconib 
Ljniian u. Brown' , * 

. V. U. Ins. Co. 
liylft'h r. Benton 
Clarke 
Lyiulo c. Lynde 
Lynn r. Chaters * 

V. Lynn ^ *" 

Lyoi* V. tloroiiie 
r.. Kftjg 
• tvKiiotl 
e. Lyon 

r. ‘IV/ai-shall * 

V. Rielimomi , 

Lyons V. Blcnkin 
• V. Marlin 
Lysney r. Selby 
Lyth i’. Ault 


Maanss r. Hendtrs^n ' 
Maberly i\ Tiirton 


l26, 429 
5ftt 

153 
•. 368 

480, #93 
76 
725 
841 
448 
361 
145,170 
478,479 
126 
685 
538 
126 

* 105 
• 180 

• 700 

nei 

• 184 
448 
694 

^ 736 

698, 7ti2 
102 

• 276 
676 
704 
297 

• 718 
678 
442 

• 807 
101, 106 

• 685 
192 

• 1, 15 

72 

T 677 

. m 

42G,879 
713 
618 
87 
521 
•• 682 
^03, 246 
30*4 

m w 


Maberry v. Shisler • 74/ 

MScartby v. Marsh 17 

*Maebeath v. Haldimand 877 

Macdonald’s case 5 

MaA V. Wells • 513 

Machew v. Machew ' 125 

Maehu r. Railway Co. 843 

Mackenzie v. Railway Co. • 327 

IVlackey v. Brownfield 638 

Maekie v. Cairns 752, 753 

Macklin v. Richardson 493,495 

Macombor v. Parker * 804 

Macon, Church of, v. ^iley 628 

Macliur v. Frith 655, 657 

March v. Pier 508 

MeAdani v. Walker 55, 66 

McAllister v. Ilotiman 639 

i'. ]dar.>«hall 750 

* V. Reab 6.50 

t’. Smith ' 617 

McAndrcw i-. El. Tel. Co. 828 

McArtlyft' v. Bloom '1.51 

, • V. Scaforth 664 

i'.-Scars 843 

McBride v. MeClellhnd * ' 728 

Me Burney v. Goodyear 481 

McCall V. Byram M. Co. 370 

r. Hiiikley' 750 

McCall, Peter, case of 263 

MeCartee v. Telfer 280 

McCarthy v. Deeaix 89 

r. Marsh • 17 

McCarty v. Gibson 540 

Murray 268 

• r. N. Y. k'E. R. R. Co. 839 
IVIcCask^'il r. Elliott 445 

McCay V. Burr • 476 

McClcary r. Kent 307 

•McClellan^'. Kennedy. 253, 262 

McClellan’s ca.se 203 

MeCloskey r. Cyphert 202 

McClures c. Hammond 845 

McCobb V. Ribhardson 646 

McCollum r. Smith 191 

McComb I. McKcnnan 705 

* V. Wright 559, 848 

, McC*ombie r.'Davics 808,866,,867,887* 
McCombs r.^riu! Town Council 
•bC/t • , 346 

MeyDnihc"’. ^IcManii 637 

M«^ior(l V. Ochiltree 351 

IHcC^wnck f. Talcolt 479 

McCormick v. ^!aiiny 479 

RlcCoy r. A%*tcher i 657 

j>. Grandy 418 

r. Ifuffman' 275 

McCrSckeu e. Hall • 488, 442 • 



xlviii 


TABLE OF OASES. 




Pago 


Page 

McCready 

». Guardians of the 

McKnight V. Dunlop 

688, 


Poor , 

880 J 

r V. Morgan 

■ m 


V. South Carolina R. 

MtiLarcn v. Pennington 

385 


Co. 

346 

McLaughlin v. Pryor 

304 

MeCreery 

r. Somein ille 

" 18 

V. Waite 

. 467 

McCrillis i 

•. IIow 

268 

MfLcdii M. Dunn 

«66 . 

McCulloch 

r. Dawes 

553 

V. llosca . 

258 


r. Flaglc Ins. Co. 

656, G57 

t>. Lafayette Bank 

"610 


llntehinson 

7.54 

V. Swanton 

■ 17 


t’. Young 

579 

V. Walker ' 

' 800 

McCulloug 

h V. Moss 

328,365 

McLccs r. Hale 

713 

McCutcheu V. Mt'Gahav 140, 

141, 143 

McMahan v. Harrison 

547 

jMcDaniel i 

r. Edv^ard 

229 

McMahon r. Sloan' 

407, 790 

If. Iluglics 

99 

McManus v. Crickett 

303, 878 

McDaniels 

r. Flower Brook M. 

McMei hen r. Marniaii 

598 


Co. 

370 1 

McMillan r. McNeill 

517, 518 


r. Robinson 818, 820 
McDonald v. Edjjerfon 
llcwelt 
Siin{)''on 

McDonnell c. Ilesilri'ie 
r. Penderjrast 
McDonough r. Tregrc 
MeJ>owcll V. Sinmis 
McDowl i’. ('(larlcs 
McDowle’s case 
McKIhatton v. IIovvcll 
]McElnio)le r. Cohen 
McElrov’s case 
^IcElwee r. S\itton * 

Me Entire r. ^[fEiitirc 
MoE Vers SteaViiboat Sagamore 
^IcEwen 'I'roost 
McFadin r. Hums 
McFaT-larnl r. Newman 
MrF enran c. Ta>Iijr 
McfIalia>"*T. Williams 
McCan r. Marshall 
IVb’Catiiek >•. W'asoine 
McGee c. Mi;(Jee 
McGhee I'. Lind.say 
McGoon r. Ankeny 
M. •Gn'gor i>. Coiiist<xk 
V. Kilg<jr<; 

McGAiW V. Hrowdur 
McGuire V. Malotiy 
Jlcllvaine v. Coxe 
Me Inti rc r. Pretfton 
Me.Jilton », Love » 

McKav V. Burr 


r. Saratoga Co. 

, it 


305 


818 

I 

r. Vanderlip 

711 

692 

MeMii'in (• 

. Richmonds 208, 

209, 274 

812 

Me Morris 

r. Simpaon f 

869 

180 

M.-Nabb ( 

■■ Livkllart , 

7S2 

, 545 i 

1 .MeNainar.i r. Dwyer ' 

.178 

193 

j McNanght 

r. Kiiisell ' 

.522 

m - * 

1 <iG 1 

McNanghti'n v. Partridge 

683 

127 1 

McNeil .. 

.\rnold 


202, 310 ; 


Cohpihoon 

•.?.5.‘10 

lij3 i 

McNeill r. 

t flag's . 

. 771 

626 I 

1 McNeilly 1 

Rielt.tnison • 

.528 

42 1 

MeQm-en, 

e. M. M. Co. 

3tH, A61 

59.) 1 

1 Metiuine ' 

y Hitchcock 

7.3 5 

669 , 

MeRae r. 

McRae 

200 

lore 811 1 

MeVe) e* 

B<lg;.fs 

^134 


50;j j 
fi-ig 

OaO. irt', 2 ' 
, U7)i , 
Ml; 
2fi9 j 
.‘lor-; 

7'i: 
Hoal 
087 I 

830 I 
407 ' 
• 185 
- 2 
301 i 


840 
' ' 505 


420 

•'ll 


alciVay v. Ijurr \1<U 

McKennari c. Phillips 159,^>t2 

McKen;:ic Garrison t* 510 

V, NeviuH 874, 800 

McRcnian e. Ilight '■ 472 | 

McKinn r. Masfin 442 ! 

McKinnell v. Robinson 677 ! 

•McKinney vt Neil * 831 | 


MeWlioiter r. MeMahan 

MaiMen c. Dav • 

~ 1 • ' 
e. Ivi'ni[)ster 

Maddox r. Milli-r * 

Mndeint r. IImoIviiis 

Madison K. R. C<>. c. Bacon ‘.loiji 

Madi-'ori P. 11. Co i. Watt rluwn 

P. n. Co. 377 

Mad River Co. »•. Fulton 835 

M,"gnia<; c. riitinpson ,177. 178, 184 

Maguire r. .Maguire ' 07 

Mahoney r. Kekiitl 87.5 

Mahorncr r. IIchx'. *’ 

Maiben e. Rebo 168 

Maine Stage Cn!'r. I.oiigley 71(13 

iMait^itniring r. Lestlic 140 

Mair r. (^leiinie 720 

Mak^rell >■ Bachelor 275 

Malcf^'it V. Loveridge 094 

Male i>. Roberts 206. 617 

Maltaek r. Galton ' g 282 

Malian c. May ' a?8 

Mallory v. Vanderhevden 1 2 S, 1 38, 1 63 

r. Willi# .1 ^ 811 

Maluny v. Kennedy > ICl 



TABLE OF CASES. 


xlix 


kMalplca V- McKown 
MaUb^ V. Harwood 
Maltby’s case , 
Manby v. Long 


• • 


Page 
835 

Ui 

359 

V. Scott 140, lil, 142,18^,1^5 
"Marfchester v. Hougb 149 

' V, Manchester 184 

Maney t>, Killougb 727, 734 

V. porter 659 

Mangles v. Dixon* 449 

Manion v. Titsworth 129 

Mankin v. Chandler 534 

Mann v. Currie * 328 

• V. Ex’rs of Mann 778 

r. Ijont 649 

V. Macdonald 671 

.v. Pentz . ^28, .'^2, 895 

Manning ». Johnson ^276 

V. Wells • • 823 

Manning’s cjse * ^ ^50 

Mansfiehl v. DlackburncY • • 438 

, Maifton V. M«ore “ 700 

Man)* Weelirndh Iron Co. 360 

Marbury r. Brooks 745, 74^7, 749 

March ^’*Berricr 
\c. Warwick 
MardA c. Baljcock • 

Marficiu r. Doftjilasw • 


258 
622 
• 737 
892 


• • 


• * r. Goodhue 867, 891,892, 898 

Marie Loviise i;. Marot ' 297 

Marriott i’. Ilamjjton • 684 

Marribtt &«ttiscall’s ease 366 

Marsh r.'Howe • 811 

if Hurtrt^r , 264 

’ * p. IJ)-de , • 688 

V. N'. W. & Eaie R. Co. ,34 7 
V. I’ier » 508 

r. Putnam *517 

Marsha'br. B. & O. R. R.. Co. 636 
p, Brvant • • 808 

V. Collett • 683 

V. Crow’s Admirftstrator* 114*| 
V. Hutchinson 746 

V. Peck 674 

T. Button 156, 164 

V. Stevens « 168 

V. Stewart 1^5 

V. Wood • *665 

r. York, &c. Co. 833 

Marston r. Baldwin 614 

V. Coburn * f 48 

. • V. Marston 59‘1 

MaflidaI|•^ Martin 342 

Martin la Bank of A. 348 K 

V. Dwelly 170 

V. G. N. 1^! R? Co. 831 

V. Hill 627 

VOL. ii. 


Martin v. Martin il2, ISO, 132, 194 
• V. McCormick 683 

V. Mitchelt 1 72 

^ V. Mpr^u 670 

V. JJicolls * • 100 

V. Payne 230 

V. Roe 440 

Martindale v. Booth * 725 

Martini v. Coles 866, 867 

Marty, In matter of 530 

Marvin v. Bennett 653, 654 

Mason v. Briggs • 709, 710 

V. Crosby 673 

V. Fearson 393 

. V. Haile 523 

V. Lickbarrow 760, 769 

V. Mason 109 

• ir. M’Neill 123 

V. Murray 498 

V. Thorap-jon 819,821 

p.»Wait 649 

». Wright 274 

Massdjy" p. Parker 165,166 

Massie-r. Watts • , 628 

Massiter v. Cooper 833 

Maifon & Be.sson p. Moutadier 491 
Masson p. Bovet 645 

Masterton r. Mayor of B. 665 

Matcliin p. Matcliin 82 

Mateer v. Brown , 820, 821 

Mathews v. L—;—e • 634 

p. Newby • 556 

Matthews Davis 419 

, V, The Mayor, &c. of 

N- Y. ‘ 544 

‘•p. Harsscll • 456 

Matthewson v. Sprague 256 

Maltison p. Mattison 84 

Mattoc'ks r. Stearns 118 

Manic f. Murray 106 

Maund r. Mimmouth Canal Co.346,360 
Mauri p. lloflVrnan 873 

Maury v. Tallinadge 831 

Maving r. TodJ ^ S29 

Mawn^u p. Tegg ’ ,498 

MawsTMi p. Blane 273 

Maxwell p. Dulwich College 359 

Mat^iu [Lessee of] jt. Sawyer 266 
May yireei • •517,518 

' ^^Bm-dett 445 

t>^i^bvvey 78,9 

r. Little 185 

Mayer v. Gallychat 160 

Mayhew p. Boyce 830 

t>. Fames . 840 

Mayne *. Baldwin 204 

Mayo p. Archer * .514 



TABLE OF CA^ES. 


Page 

Maj'o r. Bentley 558 

Mayor, &c. of Albany v. Cunliff 865 
of Baltimore v. Lofferman 610 
&c. of Colchester r. Low- 
ten , '■ 341, 577 

of Columbus i». Howard 810 
of Ludlow V. Charlton 364 
of Memphis v. Lasser 332,365 
^c. of N. Y. r. Bailey 307, 
346, 365 

of N. Y. V. Lord 424 

3Iayrant v. Gnigi'brd 184 

Alaywood i’. Johnson 163, 164 

Meach r. Meach 600 

Mead Degolyer 711 

r. Keeler 375, 377 

V. Merritt 105, 628 

r. Phillips 753 

Meade r. Smith 697 

Meakings r. Cromwell 259 

Mears r. Com. of Wilmington ^05, 332, 

. 365 

Mebane c. Slebano jO'i 

Mechanics’ Bank v. Merchants’ 

Bank * 878 

Mechanics’ Bank c. N. Y. & K. II. , 

Co. 365, 858 

Mechanics’ Building Ass. c. 

Ste\ens , SOI 

Med, The Sla^e 296 

Medbury r. Hoji|vius 627 

f. Watrous 275 

Medina r. Sloughtun €48, 657, 658 
Medomak Bank (jirti.s 716 

Medwa) v. Nt*edham * , 64 

Meeker r. Wilson r- 726 

Meiklejohn r. Young 36 7 

Melli-h Motteux , 669 

Melius V. Si'sbee 4 76 

Me rides Mendes 251 

Menetone r. Athawes ^ 8 lG 
Mercantile Mut. In.s. Co. r. Clia«e 842 
Mereein e. The People 182, 201 

lMerc«r e. Beale 599 

Merchants’ Bank e.’ CVxrk 330 

* V. N. Jersey S. ‘ 

“ N. C<v 842 

Merchant e. Merchant 59^9 

e.<tSpai«lfiig , , 61^/>8*3 
Meredith v. l^Ieigh 

Meres »>. Anjw;ll ^'■^8 

M eriam r. Ilar.wn s 145 

Merriam r. Cunningham 274,276,277 
V. Hartford, Sic., U. Co. 184, 

828 

Merrir k’s E.slate ‘ 51 ^, 638 

^Merrill ». Gdre 777 


Page 

Merrimack Man. Go. v. Gamer ' 484 
,,Merritt e. Claghorrt • 820 

*' o. Johbson 454,462 

V. Lyon . 158 

Merry v. Green , 467 

Mefsefeau w. Norton 4*48 

Mershon i>. Hobcnsack 826 

Mersiter i>. Cooper ‘ 833 

ISIei win v. Butler ^ 837 

Meserve e. Dyer ' ' 594 

Mesick V. Mesiek 553 

Mesner c. Suflblk Bank 458 

Messenger c. Clark ' 161 

Messer r. Wooduran 692 

Messier r. Ainery 863 

Metcalf r. Cook 168 

r Hes:} . 820 

iletcalfe r. SKUw 189 

Methorhst Chuwh v. Remington 343 
Methorlist Ejriseojial Claii'ch f. 

Jaijues r 'T' ‘ 165 

Mews r. Mews ' ' 153 

M. F. Ins. Co. c. Nov os V74 

Michcll r. Hughes ' 128 

IMicheiiJr' c Dale 6 U 0 

Mi higan (’.‘R. ll C. War-l 83‘i/842 
Mickles r. IlfH-b ->for City Batik • 396 
Micniickcii r. (,'iM'iM-nati 428 

ISIiddlc Bridge Corp. r. Marks 575 
Mid<ikl)i*'ok V. Corwin 443 

r. Spriniificlil F. Ins. 

Co. ' . 628 

Middlccorne v. Marlow 179 

Middletpn r. Dod'.wcll <. 549 

r, Fowler . 831 

r. Wynn. * 135 

Middlclown Bank r. McGill 328 

Mileha'u's Trust 4'54 

Miles c. Hoyden .• 241 

I. J'at tie 837 

c. .Johnson 
•> r-Williatts 
Milford r. Worcester ^ 

Milhaii c. S|iar]» 

Milhlain Foundry v. Hovey 
Miller- 1 . Adsrt , 

' , I,. l}vniiii.s 

” n. Dorsey » 

Estate of 
( r-. Ewer 

, <• i‘. Gable 

r. (iastori 
(icxldnrxl 
r. Howell 
r. Jefl’reas 
Mattel* «rf ‘ 

V. Mtclioud ' 


815 

128, 188 
60 
3.32 
» 360 

7W 
282 
5.03 
560, .582 
375 
357 
. 770 

I ‘J'J 
6 ^ 

602 

133 

463 



' TA*BLB OF CASES 


11 



Page 

Miller V. Miller 

^ 601 

. r. N. Y. & E. R. R. 

• 385, 

V. Plumb 

441 

V, Shackleford 

121 

. V. Smith 

• •• 650 

• r. Steam N. Co. 

• IBSO 

i>. Stewart* 

238 

• V. Taylor 487, 490, 502 

Williamson 

168, 454 

Milligan*y. CooHe 

652 

V Wedge 

306 

Millon V. Salisbury 

811 

Mills V. I^all • 

763,767 

, V. Camp 

732 

V. Dennis 

282 

V. Graham 

278 

V. Halloek . 

, G96 

• V. ynnt • 

^701, 873 

i>. Morris • 

• 594 

V. WnniciP 

* 733 

V. Wyniaiyi * f 

. 233,*633 

Milne V. IVljlm?- « 

* 3'56 

• u«il(jret»n 

538, 580 

Milner v. Lord Ilarcwood 

280, -281 

Milnes^. Duncan 

8s2, 684 

Mil^Vd i>. Eittlcwood * 

U3 

Minsi'd V. Mead • 

, 900 

Miiu*?'Graham^ • ^ 

169 

• i>. Miner 

204 

Jkfingus V. Pritchet 

• 707 

Minnett u. Forrester 

895 

Miifor V JMitchiu 

* 708 

Minshall I’.Jdoyd • 

440 

Minti# A Mewer 

481 

MintHrii#'. Seymour , 

• 631 

Mitclicl c.*Bcalc • 

727 

r. Eades , 

• 896 

• ^ r. Kingman 

, 608 

• V. McMillan 

639 

V. Merrill 

- 710 

ij. Reynolds ^ 

^ G-IS 

Miteliel, Mattel; of • 

. 403 

Mitchell* Bunch 

106, 628 

• i\ Crasweller 

303 

• • V. Trotter 

550 

i>. Worden ^ 

670 

Mitford r. Mitford 126, 127, 12!i 

Alixp. Mix > 

72,^3,162 

Mixer v. Coburn 

658 

" V, Howorth 

, 7^4 

Moale r. Baltimore 

429 

• V. Buchanan 

' 685 

I^ichyig r. Mitchell 

, 587 

Mofllaft V. MeDowall 

745 

V. Strong 

451 

^logg p. Baker* • 

348 

Mohawk Bank v. Burrows 

890 


Mohawk & H. R. R. Co., 
Molton t>. Camroux 
Moncrief v. Ely 
Monell V. Burns 
MAiroe w. Douglas ^ 

V. Twisleton 
Monson v. Williams 
Montacute v. Maxwell 
Montague v. Benedict 
V. Dent 

Monte AHegre, The 
Montgomery v. Eveteigh 
V. Hunt 
‘ V. Kirksey 
V. Tilley 
Moody V. Brown 
V. Fisk 
, 0 . Walker 

Moon I'. Pasteur 
Moor V. Barham 
V. Rycault 
^*\Vatt3 

• u.'Wilson 
Moore v. Abernathy 

t>. Collins * * 

^ v. Darrall 

r. Darton 
V. Ellis 
i\ Evan^ 
r. Ex’rs of Moore 
r. Fox 
IK h reeman 
Hamilton 
». Lanhani,^ 

* V. Maj^ot 

Moore 
V. Rycault 
tJ. Jlobinson 
Moorsom r. Moorsom 
More i’. Freeman 
Moreheai^ c. Hunt 
Mores e. Conham 
Morewood n. Pollok 
Mok'v V . Newfane 
Morlcy v. Attenborough 

* V. Bjrd 
V. Hay 

Morrell v. Dickey 
* * / * 1^ VoiTolP , 
• itL^an V. Congdon 
j>. Elam 
• i>. (iroff 
u. King 
r. ^lorgan 
V. Richardson 
, t».*Stcll 
Morison v. Gray 


Page 

Matter of 370 
607 
241 

- 302, 711 
101 
185 
142 
• 178 

130, 14.3 
438 
6.58 
163 
700 
753 
593 
704 
470, 4 78 
453 


552 
564 
179 
508 
900 
272 
745 
575 
600, 603 
113 
837,842 
871 
713 
159 
561 
651 
424 

127, 131,355 
• 179 

790 
76 

159, 161 
757 
802 
839 
, 331 
658 
• 449 

7<i\ 
254. 577 

, 75 

- 881 
168 
639 
430 
256, 453 
644,649 
894 

• 77(f 



lii 


TABLE OP OASES, 


Morison i’. Afoat , 

Morrill v. Aden 

V, Wallace 
Morris v. Bank of E. 

V. Branson r 
V. CIcasby 
v. Eves 
^v. Harris 
V. Huntington 
V. Kelly 
t'. Martyn 
V. Steph«'nson 
r. ^V^‘vy 

Morris Canal & Banking Co. 

Townsend 
Morrison v. Davis 
Moritz Carnhart 
•Morroii>'!i e. Conivns 


Morrow r. Iliji^ins 
V. Williams 


4*29 

8-2G 

24-2 

s 455 

' 849 
450 
514 

817, 819* 829, 834 
.• . 202 


Morse v. Hovey 514 

r. Slue - 817,819* 829,834 

V. Welton . * , 202 

Mortimer r. MeCallan ■ 012 

t'.*Moffaft 4.51, 451 

V. Mortimer 70, 182 

Mortimore v. Wright 200 

Morton v. Burn 631 

V. Dean 759 

V. Tibliett 686 

Morville r. Great Northern Co. 843 

Mo^e.-, c. B. & :.L K. R. Co. 8.39, 842 

t>. Jones 55,5 

r. Mead 657, SGt, 662, 60 7 
V. MurgatrOyil r49 

r. Norris , 845 

Mosier <•<* Hilton ^ 322 

Moss r. Livingston 901 

I’. McCullough 377 

Mo>teller’.s Appeal 200 

Afotiiland vViseman 582,581 

Motley r. Downman 484 

r. .Sawyer 111 

Mott V. Hicks 363, 898 

*v. McNeil -• 732 

e» Mott 638 

u. Balmcr 443 

Alottram v. He.ycr 763, 767 

M<julin V. Ins. Co* • t ^ 349 

V Trenton Ins. Co* ^ 349 

Moulton e. Faugh t a '14 

Moultiie 1 '. Smiley r ^ 386 

Mount \V:iJiington lload Co., In 
the matter of the jietitiCn of 42.5 

Moutitford V. Scott 872 

Mouse’s ca.se 424, 836 

Mouton i*. Noble , 630,632 


> Pupa 

Mouys V. Leako 639, 640 

Mower%r Leicester . 361' 

,Mo\vTey r. Walsh 7l9 

Moye V. Albritton 554 

Muckl/^iV t’. Manftlc's 64 ]t, 704 

Mudge V. Coinin’rs, &c. •387, 

Muir V. Scheiick ^ 745 

, V. Trustees of L. & W. Or- • 

phan House • 560 

Muller V. Eno e • 664 

Mullikcri v. Aughinbaugh 533,538 

Mulvoliall w. Millward 230 

MumCord v. Am. T« Co. 350 

Mmnma v. Potomac Co. 387 

Mu nger v. Muuger 2(fl) 

V. Tonawanda R. Co. 347 

Muun tj. Comm. Co. 641, 858 

Munro'b. Ga.Mner ‘ 678 

MuiirOo, Dr , Case of 576 

Murddck V. H^irris • • 442 

Murphy, ex371 

• V. Mprphy *• e 66 

i». Slaton 0 * , ,845 

Murray u. Bailee 160, 164 

* V. Bciibow ^ 497 

V. Rogue o 500 

V. Elliston • , i‘ 493 

* V. Gla.sjc < 1^11 

V. Gflverneur 41>I 

V. Rigg.s 752, 753 

y. S. C. R. Road 3(55* 

V. The Cliariiiiiig Betsey tO, 11 

Murray, Case of • 586 

Murrell v. Jolin.soii • • 508 

Mu.scli<'imp V. Lanca.ster R. y^'o. . . 83 7 ■ 
Mnssell ti. Cooke ' , 714 

Myers o. Eiitriken 862 

V. Harvey '-759 

' V. Wade - 260 


Nature V. Coxe ' 454 

Nancy v. Snell «- 2**0 

Napier v. Eiriiighain 281 

Nash V. MosIhV 887 

-e. 'rupper , 627 

Nashville Bank v. Petway 371 

Nathan v. (jilc.s *771 

Na'fignnl Bank c. Norton 872 

National Bank, St. Charles u. Dp 
Barnales 319 

National I'ire Ins. Co. v. Luoini|S 7a8 

National Ex. Co. v. Drew 366,8.59 

Naylor v. Odlingo, 438 

V. Dcnnie , 766 



TABLE OF CASES. 


liii 


Page 

Naylor v. Mangles •’ *881, 890 

Navulshaw c. Ilrownrigg • 869^ 

iJeal V. Irving *861 

Neale v. Cottingham & II. 637 

Neate y. Ball * * *. 719 

,N«<lby V. Nedby * • ‘ISO 

Needles v. Ncedlgs 126 

NtMd V. Neeld* 108 

Neil w.^Chcvus 691,716 

Neilsonl^. BliglU 749 

Nellis V. Clark 677 

Nelson V. Allen & Harris 420 

r. Cushing .383 

y. Jonson 787 

* V. Mackintosh 8.6.3 

0 . Morgan 892 

r. Powell _ 875 

Nelson, ^'lic *• 639 

Nesbit V. Burry ^ • 692 

* 889 

Ne-ibitt y. Higby ‘ ^ • 7.53 

I'k-Miiitli y. Calvert . •f73, 4 74 

• * i'. JJ\ *ing Co. 888 

NeuBiller. Thompson 161 

Nevesy. Scott *17 7, 634 

Nelul f. Bank of’ Port Clfbson 387 
Ne\4r. .S\vrfin * 688 

Ne\\^iruns'W’k ^ S9C. T. Co.*y. 

. '4'ier.s . * 826 

New Castle M. C. v. Red Iliver 
R. li. Co. 874 

New Ilayigshire P. I. Co. v. Novcs 

t ^ , 269,273,274 

New 4I(»pe* Ac. Co. v. Pheni.K 

Bank* • 872 

New tiers li)' Co. y. Mer¬ 
chants’ Bank • 837 

^^ffw I .ondon c. Brainard 331 

New York & K. R. Co. y. Skinner 3 46 
New York Fire Ins. Co. u. Eli' 319, 

• '^ “ 376 

• V. Stnyges ^76 
New Y(jrk L.‘ I. & T. Co. r. Beebe 377 
New Yoilt & 11. R. R. Co. c. 

• St«j»%' 664 

Newark PI. R. Co. r. Elmer 360 

Newall y. Wilson * 48^ 

Newell y. Stiles , •* 683 

New biggin y. PilUns l.)8 

N**w by y. Platt Co. I’iS 

ii. Wiltshire •* 314 

Newiull y. Dunlap 8*3 

, y. Vargas 760, 761, 763, 76 1 
Nowljfids y. Paynter 1,59 

Ncwliii y. Freeman 164, ^74 

Newling Fr<«)cii» 368 

Newport v. Cook 198 


Page 

Newson v. Axon • 821 

V. Bufferlow 685 

V. Thornton 762, 772 

Newton v. Bronson 879 

y. GrandiJunction R. Co. 479 


y. Reid “ 166,173 

V. Rowe 187 

y. Vaucher , 479 

NIblett y. White 797 

Nicholas v. Adams 599 

V. Whiting 710 

Nichols V. Chapman* 85.5 

V. Godts • 667 

V. Nichols 610 

V. Palmer 184 

V. Pinner 670 

ads. Rogers 626 

y. Ruggles 490 

* r. R. 11. Co. 427 

V. M’^hiting 710 

Nicholson y. Chapman 456, 457, 484, 

897 

* . V. Leavitt 751 

y; Mounscy 878 

y. Wllbfirn * 2.51 

y. Willan 849 

N5 ckerson v. Howard 313 

Nickson v. Brohan 8.51 

Nicoll, Matter of 253 

r. Mumtitrd 745, 748, 749 

y. N. Y. & Erie R. Co. 341 

Niell y. Morley * 607 

Nishet V. Stewart 678 

Ni.\ y. Bradley 168 

• V. Olive, ^ 767 

Nixoiv y. Hamilton 871,872 

Ni.\on • 569 

N. J. R, R. I'. M. C. R. R. Co. 349 
Noble y. ^dams 694 

?•. Smith 689, 590 

Nolan y. Danks 302 

Nolen’s Appeal 123 

Nolin y. ilayor. &c. of Franklin 433 
Norman y. Heist 431 

y. Phillips* 686 

Non-is y. Bletheu • 683 

* y. Hemingway 15<^ 

V. IVfiimfonl 639, 372 


•ns Appeal 123 

in y. flavor. &c. of Franklin 433 


Norman v. Heist 431 

y. Phillips* 686 

Non-is y. Bletheu • 683 

* y. Hemingway 15<^ 

V. IVfiimfonl 639, 372 

[ * . / * 1 -. Vanec • , 272 

!. y y. ^Vait. 276 

' Nwi^ .\merieau Coal Co. u. Dyett 164 
Nortli*»C. iroliim y. Rives 347 

North Hempstead u. Hempstead 338 
North Rivtl’ Bank v. Avmar 859, 872 
North R. F. Ins. Co. r.'Ely 376 

• V. Ijawrence 376 

Nortli V. Turner 74# 




liv 


TABLE OF OASES. 


Pago 

Northampton BanV v. Pepoon 848 
Northern Kailroad v. Miller 385, 331 
Northey & Lewis v. Field 763, 767 
Northrop v. Graves 682 

Norton v. Cook « '616 

V. Mardert 683 

V. Rhodes 142 

Tiirville 163 

i’. Woodruff 814 

Norway PI. Co. r. R. & M. R. R. 

Co. ' 839 

Nott r. Hill / 654 

Nevello V. Sudlotv 493 

Nowell t’. Pratt 808, 865 

Noyes r. iilakenian 1G3, 174 

r. liutler 100 

r. R. & B. R. R. Co. 365, 837 

i. Smith 305 

N. R. R. Co. r. Waterburv Butto*n ' 
Co. ■ 837 

Nnnii f. State of Gcor^da 434 

Nurse r. Crai" *15 7, 182 

Nutbrown i'. Thornton . ,677 

Nutting V. Connecticut River R. R. 


Nvce’s Estate 


O. 


vs 


Oades i'. Woodward 
Oakcy r. Ru^.-oH 
Oakley r. Boorman 
Oates r. IIiuKon 
Ocean Ins. Co. r. Polh' 

r. Portsiiiouth R ,R. 102 

f)ckendet., cxjmrta ' 807 

O’Conner v. horster 665 

V. Warner ' 883 

O'Daniel r. Crawford 59 J, 5.96 

Odin, The ease of 4 66 

Odiome v. Amesbury Nail i;'. 481 

r. Winkley 4 79 

Ogden V. trillingham 538 

* V. Ravtiiond ' 900 


Ogilvii 


Saunders 511, 516, 517; 51H 

' 510 


837 

552 

« 


897 

830 

655 

610 

505 


OlyphantR'aker 

Ombony « Jones 

Oneida Man. Soc. p. Lawrence 

0'NeiIl»>.'Cole ‘ ' 

Ontaieo Bank t’.‘'Bunnel 

V. Scl^ermerliorn 
Oppenheim v. Russell» 


Pago 
693 
443 
66’7, 
674 
. 180 
£61 
325 


>\ F<jljainbc 
Oglantler r. Baston 
O’Keefe e. Rellopg 
Oltifield u Rountl 
Oliver Ilotidlet 
Olivier >;. IVjwntiS 
Olnisteatl v. Beale 
V, Brown 
Olvey V. Wikes 


760, 761, V67, 
771, 785 

Orange Co. Bank v. Drown *829, 871 
Ordinary v. Wherry 271 

Ordronau.x v. Ilelie 584 

O’Reilly V. Morse i 470, 472 

Orinroti v. Hath 658, 667, 6 73 

Ormsby p. Kendall 
Orphan Asylum t'. McCartee 


Orr e. iftidgstffl 
Orscr 9. iloag^ 
Ortread Round 


Or}**.'. 
OsboiTi 


Winter^ ■ 
5lor{Jiu 
p. Tullcr 
P. V. S. Bank 
O.sbornt V. 'runis 
, V. Van Iloin 
O.sgooi] p. Frai^klin 


c. Lew’isi 659,,660, 66'i 


87^ 
352, 
355 
16, 19 
23 
172 
621 
132 
, 732 
'* 362 
362 
/198 
654 
667 



Osmond r. Fif’/rtty ’ <609 

Osterliort V. Roberts 508 

O'traiider i>. Brown 836 

flti.s r. G.lzlln , *634 

V. Sill . ‘ , 741 

Oth'y r. Lines . . e i 598 

Ouglitoll V. Sepjtings j 790 

Oiiseley e. Aii'trufljel' 264 

Outcali. p. Van Winkle 127 

(lutwuter e. llotlge 

0\ermglon, tx/./arte ^ 14 

<)\eiman e, Cleiniuons 63 7 

OvcixmVs of Crown Point r. W.irner 

' . . \ 

Overseers of N. W. e. Oversc.u-s . 

ofS. W. ' 3.38 

Overton i>. Freeman < 307 

Oves V. Oglesby 4 tl 

Owen V. Ar\is * 719 

p. Gooeii . 871, 87.3 

Owens V. Missionary Society 355 

Owings p. B.ites '54 7 

( V. Hull ,,, tsSiT 

^Ixetulale u. Wetheiell , ■*•» 712 
Oxtbrtl, Case of ClianceUs*’of, 366 
O.xiiard p. .Swantou ■ * 158 

Ozannt: n. lAdilfc"^ 202 

O/ley tJ. Ikejheimer • 160 



p. 


TAfiLB OP OASES. 
Page 


Iv 


P. & K. R. R. Co. r. Dunn i?78 

P. & R. R. R. Co. Derby 831 

Pacartl v. Bordier * * *• 838 

• ^^aokard i*. Di4nsmorc “ * 699 

V. (JtitinaH ■ 836 

Paciter v. Windham 135 

Packwefcd V. Packwood 191 

* ». RiAardson 423 

Page’s cas-c 16 

Paget V. Perehard 723 

Paige f. Ott 711 

V. Stone 860, 874, 899 

Bainc v. Cave 657 

Palethorp />. Furnisli , 186 

Palmer v. Allicoek , , 562 

L\ Doncy ** ' 823 

a. Ilanil , * 994 

c. kawrence 325, 385 

V. ()akK;j ‘ f , . *251 

• V. Scot? •! * 7i5 

• Ik Wak^eld 136 

y. Yates 325 

Palmes^'. Stephens if52, 558 

Palo’^'lto, 'Hie ' 656 

Pank’ifv r. JS'liIan , 513 

Panh'^e v. Celc ^ 632 

•Parflee c. Drew * 832 

,Parham v. The .fnsticcs . 424 

l*aris Stroud 275 

Parish of^St. A. v. Mendez de Breta 
* . * 199 

Parish«y.*St»He 603 I 

• Park*e’>). i'lli.i.'.on ^ ” 863 

Parker r. ljraneke% 888, 892 

r. Carier , * 630 

V. Donaldson , 703 

0 i'. Kiner.son 603 

r. Ferguson 476 

i'.* Flagg 827 

V. Flint , 8i2 

t’fCrant 680 

ii. Jtendriek 733 

%. Marston 
r. Meek 
t’. M'lver 
r. Nims 
V. Procter 
r. Smith 
r. ^Vallis 
. V. Way 

* Parkliaiij r Randolph 
Parkhifhut v, Foster 

ij. Kinsman 
i\ Sn)(ih» 
i>. Van Corllandt 


Parkinson v. Lee 

Page 
659, 687 

I’arkman v. Welch 

595 

Parks V. Hall 

, 887 

Parsons v. Barnard 

474 

* V. Copeladd^ 

441, 442 

V. Monteath' 

837, 839 

V. Parsons 72, 

123, 133, 134 

V. Sexton 

' 666 

Parton v. Hervey 

45, 60 

Partridge r. Menek 

484 

Pasley v. Freeman 

057, 678 

Passmore v. Eldridge» 

752 

Patc h ett V. Ilolgatc 

237 

Patebin v. Pierce 

806 

Paterson v. Ellis 

453 

V. Paterson 

108 

V. Wallace 

305 

PaterfOn’s Estate, case of 
Patman v. Vaughan 

561 

515 

Patten V. Browne 

515 

i'. Ellingwcxid 

634 

F. Gurney 

678 

» v: Rea 

307 

V. Thomson^ 

886 

Patterson v. Cobb 

553 

V. Devlin 

453 

r. Gaines 

237 

i’. Gaiidascqui 

874, 877, 900 

y. l.eayitt 

882 

V, Tash 

808, 866, 869 

Patteshall v. Tranter 

663 

Patton y. .Smith 

732 


255 
828 
563 
20 
381 
636 
650, 757 
649 
694 


600 
230 
• 7«2J 
• 565 I 
594 
«89a 


• 686 
237 
653 
8^^ 
576 
776 
716, 778 


u, Thompson 
r. Magrath. 

Pail]) r. Mingq • 

Paul, eK^parte 
Pawlel, Town of, r. Clark 
Paxton r. Pojiham 
Paj ne r. (^ave 
V. C'ntler 
r. SJiadbolt 

Peabody v. Proceeds of Cotton 
Bags 458 

Peachey v. Rowland » 30 7 

Peacock v. E^’ans ' 652, 676 

* c. A(onk • 176_ 

r. IJenibroke 122 

Pearce r. Fraiitum 423 

Pear^‘'r. ^is^e * . * 284 

Pejj^ont Jk Lord v. Graham 749 

PesS^ r. Dwight 627 

PeaisoiPi'. Morgan 676 

V. Pearson 580 

t>. Wheeler 650 

Pease r. Folder 528 

Peek, ^Vdin.f^c. v. Hubbard 708 

Peek V. Bacon * 472 



Ivi 


TABLE Of CASES. 


Pago 
517, 518 
734, 
830, 831 
536 
14 


Peck V. Hibbanl ‘ 

V. Land 
V. Neill 
V. Randall 

V. Young ‘ 

Peckham t>. N. Parish 
Pecks V. Mayo 
Peel i’."Northcotc 
Peer v. Humphrev 
Peigne r. Siitclifl'c 
Peixotti r. 3IcLaughlin 
Pell r. Ball 
Pellocat f. Angell 
Pendrell v. IVndrell 
Peiifield r. Thayer 
Penn v. Loril Baltimore 
Penn. r. Britlgo Co, 

Steam Co. e. Ilungerfbrd 303 
Penniman r. Hartshorn 715 

Pennington v. Cittings 589, 6.34 

r. Healy ^ 556 

Ponnock & Sellers a. Dialogue 476 

Pennoek’s Apjieal ' • 758 

Penobscot Boom Q’orp. c.' Lawson 383 
Penton r. Koliart 
Pentz V. Stanton 


348 
623 
865 
406 
277 
832 
587 
63 7 
236 
591 
628 
433 


Page 

People,-Thepr. Sturtevant 332^ 

i». Supervisors of N.’Y. 361 
* * V. Supervisors of 

^ Niagara 324, 361 
* i\^hroop 369, 372 
'■ ' D. Utica Ins. Co. "376 

425 
' 228 
384 


People, The, r. Anderson 457 

r. Assessors ot’ Water- 
towi} 324 

f. Bn>tol & U. T. Co. 395 
457 


V. Wl«te 
V. Wilcox 
v. Wren 

Percival r. Phipps 
Percy v. .Millaiidon 
Perkins r. Baynton 
V. Bindley'' 
c. Dyer 
L'. Stone 

r. Wash. Ins. Co. 
Perries,''. Aycincua 
Perrine r. C. & 1). Canal C(J. 
Perry* c. Adaijis 

r. Perrv • • 

,r. iyin% 

Perryclear e. Jacobs * , 

Per.Mm c. \\'arren • • 

Pertreis c. dondear 
412 I Peter?'. Beverly 
OOO i • c. Compton 


r. t'ogdell 
r. Collins 


U. 


370 
17 
228 
.552 
3 74 


f. Conklin 
c.c > r^. Xieker«oa 
i'. fiiiilt-r , 
i*. Higeins , • 

c. lliil^dale & C. T 
t'o. 

V. Jr\m 
r. .Johnson 
r. Kenilall ^ 

V. Kingston & M. 1’ R 
Co. 395 


3,95 

18 

589 

672 


c Kemhll 
Peterborough^ e? Lfneaster 
’ Peters r. Ballistier 
j Fleming 

1 i’. f.ord 

j t'. U) lands f 

I V. Wesjf'orough 

: Pet t C, Pelt oe 

Pl'ttibone j’ <iii-,vvold 
; Pettigrew v. Bamtm 
! Pettiis v. Cl.'iw-.on 
j Petty r. Boothe 
j c. M.ilicr 
; IVyron-x r. Davis 
i l^eytoe’s case, 

1 Peyton a, TIh^ 

Phettiplai c v. .Sayles 


341 I Phelps v. Bostwiek 
242 I t‘. Comst'iek 


496, 497 
327, 794 
449 
872 
244 
585 
899 
896 
375 
347 
109 
880 
•l 30 
» 607 
' 42 

259 
/’ 713 
391 
' 683 

• 771 
274 
310 

• 831 
713 

‘ 565 

807' 
821 
263 
'To!> 

. 150 

106 
709 
8;J9 
■ 741 
781 

v:! 


f V. MeUarre/i 

Mercein 18 

201 , 

V. Morjres 
V. Morris 
V. Overseers 
r. Pillow 
V. llnnkel * 
e. .Steele 


Phi,ladelphia \ K. Co. r. Derby 303, 
I 347, 831 


t’. Kling 
c. LalnJt 

V. Mauran . ] 311 | Phihnlelphia [i^ayor of] r. Elliott 354 

n. Mavor, of Brrxik- 
lym 414, 427, f30 

• t ,,, I ^ Trenton K. R. Co, 431 

Pll|dlipi r. (»r)\e ‘ 667 

jjPhill'ps Aeaderny [Trustees of] r. 

‘ Kiii;^ 339, 351^ 

Philli|:).s V. Allan , AlH* 

i>. Bistolli * 703 

I'. Bury 3.30, 333, 378, 379, 380 
r. Coflee c • 362 

V. Earle ««5, 836 




TABLE OE OASES. 


Ivii 


Phillipa, «ar »arte 
. V. Huth 
V. Hunter 
V. Rogers 
, V, Wickham* 

^ Pbippen v. Stickney * 
l]*hipps, case of , 

PiAard v. Seans 
Pickerhie v. Appleby 

* V. Riik ^ 

V. Dowson 
V. Fisk 
V. Shotwell 
Pickett V. Downer 
Pickford o. Grand J. R. Co 
Pickstock V. Ljster 
Picot i’. Sandei'son 
Picfpict i;. Swan 
Pidcock r. Bishop 
Pidge r. Pidgo • 

Pidgin V. Cram^ • f , 

Pi»rcc u. Burnilam , 

, w, Afesscjiburgh 

• w. N. O. Building Co 
fj. Partridge 

Sckenck • 

\ V. Thbrnlcy , 

• V. Tniyicr ^ 
.Picrpoint r Fowle * 

Piei>on r. Post 
Piersons v. Hooker 


Page 
. 258 

^ 768 

100 , 102 , 

334 

* *869, 371 
*> *758 
4, 23 
670, 672 
714 
860 

669 

612, 617, 625 
355 
838 
828 
745 
, 591 

'■>159, 179, 183 

670 


•183 

• 153 
310 
371 

» 347 

^4 
127, 128 

• 162 
502 

. 44G 


778 

Plg^'tt I'.^'^iompson * 629 

Piggotke. Lastern County R. Com. 346 
Piggolt’3«ca*<i 689 

• Pik^^ (^jllins ^ * 

f. M:^-donaM, 

Pilninrc v. lIo«)d ' 

knev V. llagadorn 

9 • * ^ 

Piper jj. Manny 
Pipon i\ Pipon 
Pitcher if. Laycoek 
Pitt V. Albrittor^ •" 

«)’. IVtway 
c. Smflli 
Qitts iMMnnguin 
V. Slinbert 

Plaistcd i>. Boston & if. &;e. Co, 

Plank Road e. Douglas 

V. (Tridin 

• r. Laphuin 

V. Payne 

, V. Snediker 
* PLuit r. Long Island R. R. 

PUinti'fs^ iJank r. Tbe State 
Piatt c. (\'»thell 

e. IlibbarA * 817, 298 | 

Pleasants r. Pendleton 700 i 


123 
* 518 

• 669 

. . 759 

821 

30, 437, 573 
' 269 

. ‘4^ 

448 
608 
590 
852 
834 ^ 
375 
632 
39'2 
392 
39? 
331 
392 

8d^ 


Page 

Pleasants v. Pleasants 290 

Pleydell v. Plcydell 451 

Plumer v. Plumcr 443 

Plummer v. Russell 849 

s V. Sells * 186 

V. Webb 201 

Plymouth v. Painter 370 

Poe V. Duck , 617 

Poillon V. Martin 671 

Poindexter v. Blackburn 123 

Poland V. Glyn 397 

Polhill V. Walter « 899 

Police Jury v. Hampton 657 

Pollard V. Hagan 290 

Polydoie v. Prince 617 

Pomeroy v. Ainsworth 620 

t). Dolandson 288 

Pond u. Makepeace 577 

Pool v. Glover 599 

V. Gott 204 

1 ’. Shergold 651 

e.^Wilshaw 564 

Poo^j’s ease 438, 442 

Poole V. Symouds 790 

Pwr V. Hazledon ’ ' 122 

Pope r. Armstrong 889 

* i\ Curl 496 

r. Henry 420 

r. Randolph 590 

Popkin r. Popkili 76 

Ford age e. C'ole 632 

Port i‘. U. S. ^ 658 

Portarlingtoii [Lord] r. Soulby 628 
Porter r. A. & K. R. R. Co. ' 362 

• r. Askew^ * 565 

Banlc of Rutland 872 

• 890 

5S3,584 
451 
751 
711 

Porter’s ease 47, 342 

Portmore HCarl of] e. Taylor 652 

Portsuioiitn [Earl of] e. Counter 
of P. • . 42, 72 

Portsmouth Livery Co. v. Wat#u 349 

PttsiCy r. Bu^'kner 534’ 

Posten V. Posten 594 

P8(W hter V. Daws#n , * 891 

PoL^er i* n ightinan 254 

Po ^r > '■ Brown 574, 619, 621, 624 
Chapin 351, 355 

i’. Coward 687 

Potts r-Mcft-itt 135 

Poultney r. Glover 202 


V. Lane 
V. Ileydoek 
r. Toitrnay 

V. ^Villiam3 
r. ^yo^ds 


e.fWdls 
Poulton V. Lattimore 


363 
650 ^ 




Iviii 


TABLE OF CASES. 


Povall, ear parte ■ 

Pago 

679 

Pugh I'l, Bussell 

Page 
516, 618 

Powel V. Cleaver 

203, 246, 

Pulcifer v. Pago 

. 465 

Powell 0 . Brown 

450 

Puller V. Jocelyn 

&97 

V. Jessop 

715 

Pullen It. Bell 

438 

It. Monson f. B. 

M. C. 118,'441 

PuUford V. Hunter 

. 198 

V. l\Iiirray 

147 

Piilvtrtoft It. P^lvertoft 

-ip 

r. Myers 

838 

Purdew It. JacksoHo 

128,129 
322f, 338 

. 11 . Stratton 

551 ; 

Punly It. The People* 
Pusey I’. Clemsen 

V. Waters 

641 

>' 560 

Powers r. Armstrong 

427 ' 

Putnam v. Johnson f 

575 

Powles 1 '. Paige 

872 1 

It. Putntain 

64 

Powys V. 31ansf>jld 

282 

tt. Sullivan 

859 

Prather v. Lexington 

331 1 

It. Wyley r 

* 462 

It. Vineyard 

713 ; 

Pybus V. Smith 

169,173 

Pratt V. Atlantic & St, 

L. R. IL ' 



Co. 

r. Bryant 
V. Chase 
V. Churchill 
r. Flamer 
Prentice i\ Achorn 
t’. Kingsley 
Prentiss r. Savage 
i*. Slack ^ 
Presbury u.'Morris 
Prescott 0 . Flinn 
V. Xorris 
Preslev r. Davis 


346 

466 

701 

420 

243 

60,S 

ol4 

603-, 6lri, 620 
739 
65S 
8:^1 
*277 
199 


Q. 


247 

306 

370 

•061 

54 

347 


Prcst. of Merchants’Bank r. Spald¬ 
ing 683 

Prest, of Port Gibson t. Moore- 3 '6 

Prewett r. Caruthcrs 631 ! 

Price v. Bcrrington ^ 60 7 ^ 

V. Bighaiii , 160 ' 

t>. Dewhii rsf • ^01 I 

V. r unnan 2 • 6 

V. tiewctt 277 

r. Powell 839 

c. Price * 112 

c. White 162 

Pridgeon v. Pridgcon . 171 

Priestley v. Fowler 301 

Prigg V. Com. of Penn. 28 1 

Prirjpo Albert ». Strange 495 ' 

Pringle i*. Khame*- ' 727 ; 

W V- Witten . ' 653 ! 

Proctor c. Proctor ^ 75' 

r. Sargent 

Pra|irielors,of Ca/fal Brjflgp i’.* 

(iorflon 

ProseiiH Mason 51: 


Quadi ing v. Powns 
(^Harman r. Burnett ^ 
t^ueen, TJic, r Oorpoyation of D 
c-'G. N. n. Qx 
u. Minis f * r 
i’ Victoria Park Ch 
QiieenSbury [Duke of] c. Shifb-^ 

. beare * t \ 49.5 

Qiieiniz v. Tr|joman ' . / 868 

Quince v. Cajlef.dyf » 6*22, 623 

Quincy, cr fuirle 438t 442 

Quintois r. Courtney 821 

Quo Warranto agairisl Cit)’^ of Lon¬ 
don, case of . '393 


Providence Bank v. Billings 
Providence, The 
Publishers of Sparks’s I.ife of 
Wa.shItigtoji 0 . Publishers of 
Upbaoi’-* do. ^ 

Puekett 0 . tr. S. 


638 

t 

363 ! 

I 

11 

361 ; 
21 ! 


501 

6.58 


• . R. . - 

R. R.Tlo. r. Harris 118 

Rab.u'a V. (Fricans N. Co. 

Kihone c. Williams 877 

RadcliH ’s Kx’rj^ v. .Mayor 3.31, 430 

Ragan r. Kcnnodv 727 

If-ailrojul e. A. pell 831 

It. Brainanl 429 

V. Davis 425, 428 

V. Drmghty ‘ 1,27 

V. Harris 345, 384 

V. .TfirVi? 392 

V, .liihnson .392 

i’. .Simjison 428 

V. Veazie '392 

V. Wheeling 315 

r. Yei.sftr t .316 

Railway Co. v. Hawks 366* 

Ralph, In m.atter of '. 297 

Ralph i>. Brown 106 

Ramsay i\ Joyce ISO 

V. Stevenson * .572 



TABLE OF CASES. 


lix 


V 
; 450 

4.72 

«96,898 

201 

€83 

51 

532 

900 

199 

438 

647 

G38 

704 

€07 

56 

637 

139 

387 


Puge 

k^Bainfidell v. Sigerson • 750 

KAnd V, Mather 639 

llandall v. Cook 73^1 

V. Parker . , 

• V. Bussell , 461,452 

^ • V. Shrader * 5^5 

. V. Sweet • 268 

j). Thornfon 660 

Randleson y. Murray 305 

Rankin y.MortirafIre 683 

Karin v. Hughes 606, 630 

Ranney v. Orleans N. Com. 847 

Raphael v. Boehm * 262 

Rjipson V. Cubett 806 

RatelilT V. Wales 186 

Ratclifl’e y. Davis 805 

V. Vance , #802 

Rathbone n Budlong * 873., 877 

V. Dyckman • 

V. f)rr • 

Raw V. Altlerson • ’ ^ 

. Rav^yns y. V^n t)yke 
Ray Sr I'liarnton •. Bank of K 
Ray y. &herwop<l 

y. Uaderwood . 

• Raym^tl y. C^owii, &c. 

• y.-I.oyl • 

y. WMiite • * * 

Jfc'abV. McAll,lster 
Read y. Dennis 

V. Fairbanks 
f. ].e^i*d 

y. Passcj • 

u.,TaTt •• 

* rw"i*kle • 

Reade y. Fi-asikfort Hank 

17«, 593,'595, 
•596 
259 

• # 143 

• 835 

• . 81«( 

871 
346 
745 

^8 
182| 
726 1 
2f0j 

*•476 I 

742, 
139 
20 

' 724 

456 


V. Livingston 


Reading*,’. Blackwell 
Reakert y. Sanford 
Reaves y. Waterman 
Reavis v. Reavis • 
RebeePa, eSsg of 
Rector V. Buckhart 
RedfeariP'r. Ferrier 
Redpath y. Rich 
Reed v. Bachelor 
y. Beazley 
y. Blades 
Boshears 
V. Cutter 
y. Jewett 
V. Lcgard 
V, Reed 
V. Wihnot 

Reeder v. AnclersJn ' 


Rees y. Williams 
Reese v. Chilton 
y. Reese 
^y. Waters 

Reeves v. Harris . 

V. The Constitution 
Regina y. Aldersdn 
y. Betts 
y. Brooks 
y. Chadwick 
V. Cheafor 
V. Mathews S 
y. Mole 
y. Peteirs 

y. R. R. Company 
V. Smith 

Re"gio V. Braggiotti 
Reid y.JMcNaughten 


Reinhart v. Miller 
Keniick Butterfield 
Renisen y.llemsen 
Kcnard i»llargous 
Renaift u. Teakle 
Rendsbefg, case of , , 

Resor r. Johnson 
• V. Resor 

Respublica v. Chapman 
y. Keppcl 
Reuter v. E Tel. C’o. 

Reutgen v. Kanowrs 
Revere v. Boston Coppoir Co. 

Roett c. Har\ey 
Re.\ y. Haul* of England 
I'. Bettesworth . • 

V. Bigg . 
y. BlSiop of C. 
y. Cornforth 
y. Crok% 

* r. Delav.al 

De Manncvillc 
Dixoi» 

Friend 
Greonhill 
lligglnsqn 

of liimiinchai^ 53 
of St. Nichola^^ll 


y. 
r. 
y. 

V. 

y. 

y. Jnliabitants of Rimiinghaij 
y. Jnhabitants 


Page 

264 

142 

108 

35 

694 

811 

371 
' 433 

144 
60 
445 
144 
457 
457 
361 
204, 246 
665 
508 
177 
420 
560 
530 
139 
794 
200 
122 
8 

312 
364 
475 
398 
262 

372 
174 
359 
378 
242 
378 
202 
245 
433 
198 
228 
♦33 

53 


y. InhabiUrnts of Wigston 
4 '. Ijjihabitants of^Wroxtoii 
i'.*Iver3 • • • 

y Mead 


Reedic y. N. W. Rajlway Co. 306, 307 


V. i.'*Mchant Tailors’ 6omp. 
V. Itloore 
r. M ucklojy 
V. Muiiden 
y. Pasmore 
y. l^ole ^ 
y. Smith 


278 
69 
826 
188 
872 
433 
457 
199, 232 
394 
371 
202 



lx 


TABLE OF CASES. 


Rex V. Spencer 

Page 
3C8, .369 

Ritchie ft Broa'dbent 

Paco 

172 

V. Staverton 

394 

* ^ V. Smith 

■ 640 

V. Tibshelf 

69 

V. Summers 

659 

V. V arlo 

367 

Ritter’s Appeal t ■ 

553 

V. Whittaker. 

36 7 

Rij^ i'.^.Ri,x ,, 

• 76 

V. Wrox ton 

69 

V. Strong 

?ir 

* 

See also The King, tit. K.) 

Roach V. Gar van 

^51 

Rexford’i’. Knight 

427 

V. Quick ’ 

. 275 

Reynolds r. Coidory 

420 

Road Company p. Crejger ^ 366 

V. Sheldon 

4 70 

Roadcap v. 'Sipe 

144 

r. Shuler 

438 

Kobalina v. Armstrong 

241 

r. Walker 

256 

Robbins r. Cutler 

268 

Rheem v. Holliday 

4 79 

V. Robbins 

281 

Rliiiiehart r. Harrison 

259 

Robert v. West 

16t; 

Rhines r. Phelps 

731 

Roberts v. Austin 

871 

Rhodes i‘. Cleveland 

346 

V. Barker 

443 

Rice r. Austin 

886 

•. Bc.a‘ty 

708 

V. M.axwell 

6?.‘l 

, V Button 

. 898 

V. 1’ark in an 

431 

i\ Conwolly 

230 

r. Peet 

608 

r. UolM'rts 

' 725 

r. Thompson 

124 

i'.oSoaf*#s 

731 

Rich V. Aldred 

’ 787 

p. Ston'er 

f 454 

V. Atwater 

'*475 

p. Turner *■ 

-S17,'829 

V. Rasti^rfield ^ 

306,307 

^v. West 

. 166 

V. Cockell 

161,175 

Wiggin 

269, 2(0.276 

r. Coe 

876 

I • r. Wyatt 

... 800 

r. Kneeland 

829 

1 Roberta's Will,‘s’n re 

* 616 

r. Monroe 

863 

1 Robeitson r. Pulliot. • 

3.58 

Richards c. Chamhers# 

113 

c. Cole 

, ' 43‘ 

V. DiUch 

583 : 

' Kwll 

720,726 

r. L. 15f & S. C. R. Co. 8.32 

j r c. Mi tieoch 

54.5 

v. Mills 

546 j 

V. Phillips 

. *443 

V. Richards c 

1 23 , 

r. Sihith 

• * 508 

V. Swan •• 

^>7 i 

, r. Vaughn 

•» * ' 716 

Richardson v. Roright* • 

273 ; 

Robin Cattille 

193 

• V. Daggett 

*• 187 ' 

Robin^p, Kmbry • 

^ 898 

r. Duncan 

610 ! 

Robinson r. Uatcludder 

709 

V. (Jos.s 7ID, 7(\^, 

772, 890 1 

• V. Bland 

63, 620,623 ' 

t*. Mcllish 

636 1 

Crowder 

. 539 

». Smallwood 

596 

Ij r. DiWfjchy 

407 

Richmond r. Smith • 

819, 820 i 

r. Dfinmorc 

826, 832 

Richmond Turnpike v. Vanderbilt 303 ; 

• • r. F^st < 

808 

Ricketts r. Hennett 

377 

V. Greinohl 

140 

X( 

Riddfc V, Locks and Cantjis 

361 

p. Lane 

386 

Proprietors of L. 

330^.365 

V. McDonnell 

641 

.Rider" Bickerton 

,551 

p. Reynolds 

161,162 

Ridout r. Benton • 

732 

• c r. Robinson 

264 

Riggs >*. Murray ^ 

.. 752 

i\ Thrcadgill 
Roche-<ter, &e. (’(». t>. Tin 

79.3 

Right V. Cuthell • • 

•8.50 

j City of 

Riley r. Horne 

827 

It'K-liester 

365 

V. Riley * 

V. liochester City 

W9, 577 

Fotfntv rixinll p. Chamliors 182 

• 343 

Ro<lriguc/ p. IJeflTcnnan 

• 866 . 

Bing V. ITuntington ^ 

G08 

Roc p. Iloflgson 

2C>5 

Ringgold p. Bailey 

675 

V. Prideaux 

857 

V. Ringgold ^ 

261, 262 

Roffey V. Sballerose 

644,645 

iRingsted v. Lady L. 

» 155 

Rogers v. Acaster * ^ 

, 132 

Rit^ie V. Boyd 

629 

V. Allen 

640 



lAhLE OP CABE8. 


bd 


Bogera v. Atkindbn 

. V. Davenant 

r. Dill 

ex parle 

, V. Gillinger * 

^ • V. King 

V. Ludlow, 

• V. Moor» 

. *v. Nowill 

• «R. R.Co. 

V. Rogers 
V. Smith 
V. Stevcnsa 
V. Thomas 
Roland i>. Gumly 
V. Logan 
V. Schnack 

Rolle, ca^e of *• 

Rollins Mooers 
Roman CalliolicdCh. v. Miller 
Romp, The 
Rondectu v. W^tt 
RooC V. JJtafTorf^ 

Rook(f 0 . Midland Co. 
Roosev^i V. Fulton 
\ * V. Kellogg 
RootV- French 

Lord, ^ m 
^Xith V. Wilson 
Roots V, Dormer 
’ Ros V. Willoughbv 
Ros* V. Ra|£s 
u.»CTark 
la Hinyiiy 
r 


; 


Page 
686 
887 
*60 
880 
439 
• S68 
163, 174 
608 
484, 485 
4*7 

76, 182, 261 
164 
634 
760,762 
407 
153 
590 
675 

• 753 
602 
•726 

6^1, 7l6 
270, 276 
837 

* 676 

• 5Z6 

694,718 
• 695 

*787, 795, 809 
645 
182 
■* 153 

55, 56 
99, 102 


V. Iliil 
V. Houston 
s^Johnson 


Rost?ili<)|<'dl r. Sladison R. R. CiJ. 366 
Ross t'. (^lA- of IMadison 5b7, 360, 365 

781, 785 
829, 871 
829 
0 307 

■ 638 

•, IV 
860 
648 
621 
16 
559 
Ul,*148 
160 
J6i 

71 ?, 76 ^ 
840 
846 

605 
889 
451 


V. Mayor of Madistui 
V. 9cvdgbeer * 
Ross’s trust •* 

Ros^ter ». Rossiler 
Roswell, w. Vaughan 
^}ths8bild V, Currie 
luMicfae V, Williamson 
Rouse V. Morris * 
Rowe V. Hamilton 
V. Kohle 
• r. Pickford 
Rowell, in re 
Rowlejf V. Bigelow 
• ^ V. Hbrne 
Rowning v. Goodchild 
Roworth V. Wilkes 
Rowson V. Earle* « 

Rojral V. Eppes 
vox.. 11. * • 


Rucker v. Cammeywr 

Page 

^848 

Ruckman v. Pitcher 

639 

Ruddock V. Marsh 

139 

Rugg V. Minett 

692 

Rufgles V. Keeler* 

627 

Rumford v. Wood 

338 

Rundell v. Murray 

476 

Rundle v. Del. & R. Canal 

332 

' V. Murgatroyd 

184 

Runyan v. Caldwell 

811 

V. Coster 

344,375 

Rusby V. Scarlet * 

851 

Rushforth v. Hadfield* 881 

, 884, 885 

Russell V. Clark 

*678 

V. Field 

106 

V. Hudson R. R. Co. 

305 

V. Livingston 

839 

V. Mayor of N. "Sii 

424 

p. McClellan - 

392 

V. Men'of Devon 

330 

V. Minor 

695 

^ Richards 

438 

, V. Russell 

260 

V. Skipwith 

26 

V. Topping * 

375 

V. Woodward 

744 

Rullierford v. Green 

259 

Rutledge i>. Grant 

657 

Rutter p. Baldwin 

186 

Ryall V. Rolle * 

442 

V. Rowles 

721 

Ryan v. Cumberland R. ' 

Co. 305 

V. Moodie 

723 

V. Sams 

851 

Rj^n, e.r parte • 

582 

Ryder r- Alton & S. R. Co. 

392 * 

Ryder, fn matter of 

•198, 200 

Ryle V. Brown 

676 


S. 


Sabin v Bk. of Woodstock 373 

V. Gilman 254,577 

Sackctt V. ArlUros • 513 

Sackfett’s Harbor Bk. »». Lewis Bk. 377 
Saddington v. Kinsman 126, 127* 
Sadler & JacKon, ex parte 609 

SaTH^u’s. Hei^ock • , 307 

Sago V. Gitlner 829 

Sager r. Portsmouth Co. ^ 842 

Sagory *. Dubois 324 

Sale V. Saunders 132 

Salem Mill 0o. v. Ropes 392 

Salisbury [Earl rf] v, Newton 126 

Salisbiyyp. Stainer 667 

Salmon F. M. Co. v. Goddaaxl 716 * 



Ixii 


TABLE OP CASES, 


SaltAon v. Woottot. 
Saloaionv v. Laing 
Salte V. Field 
Salter v. Hurst 

V. Knox _ 
Saltus V. Everett 
Sal way v. Sal way 
Samms v. Stewart 
Sams V. Stockton 
Samuel v. Berger 
Sanborn v. Goodhue 
Sanders v. reptyn 
Sanderson v. Caklwell 


Page 
lOG 
345c 
719, 772, 894 
811 
• '•703 
407, 408, 860 
135, 258 
827 
274 
484 
591 
735 
608 


Sandford v. Handy 
Stlnds & Crump v. 


Sanford v. Augusta 
V. Sanford 


V. White 351, 366, 383, 38G 


859 

Taylor 666,66 7, 
690, 705 


San Francisco v. Scott 427 

Santissima Trinidad 10 

Sarah Ann, Brig ' , 687 

Sarah Jane’s Will 354 

Sargeant, Ct^se of ^ ' 863 

Sargent v. - 230 

' V. Metcalf ,69') 

Sarter c. Gordon 6 7 7 

Satterthwait r. Powell 586 

Saul V. His Creditors.65, 191,266, 617, 

624 

Saunders »?. II^^te^lla^ 675 

u. Smith 476, 498 

V. Williams , 539 

Sanndorsoii v. Jaij^l^son 715 

, Savage V. Bonham ‘ , 123 

Savary v. Goe 7 <j9 

Savin c. ‘riarchard 890 

Savings Bank r. Meriden ^cncy 375 
Savoye v. Ignogoso 107 

17. Slarsh 517 

Sawin v. Guild , 481 

Sawyer r. Cutting 139 

i?. Fisher 691 

• V. Joslin 764 

v. Maine F. & M. Ins. Co. loO 
Sayer ft. Bennett . ' 896 

^ Starb^jrough v. Reynolda, ’ 854 , 

Scarl'e u. Morgan 880 

Seaman «;.,Ca.stelf ^ ^ ^ * ,fl4 

Scarpellini v. Atcheson' 122, 123 

Schermerhoni v, Talman , 639 

V. Vandetheydtfn 629 
Schieflelin v, Harvey 843 

17. Stewart ‘ 261; 262 

Schmaling e. Tliomliiison 879 

Schmidt V. Blood , <66, 8} 7, 887 

' Schneider Norria 715 


Page 

Scholefield w. HeahelU 282 

Schonwaltl v. SchonwaJd . • .74 

Si^hool Directors i?. James ‘ 254 

Schoomaker, Ex’rs of, w. Elmen- 
dorf*"^ ' . 187 

a*tiojSman v. B. & W. R. R. 831,‘8^7- 
Schix)6der, ex parter A AO 

Schroycr 17. Lynch » '846 

Schuyler p. Hoyle 122, 125, 136 

V. Russ^ ‘ 671 

Scofield V. Day * ^ 622, 623 

Scot p. Schwartz 11 

r. Scholey ^ 599 

r. Surman 862, 863 

Scott V. Buchanan 268, 273 

p. Crane 709 

p. lEasterjii Co. R. Co. 717 

V. Gilmbro ^ * 640 

i{, Loraii)^ 184 

r. Mayor * f 307 

i'. ^^o^ris» ’ , 749 

p. Pettit ^ 763, *i’64 

r. Price f « . 451 

V. Purcell * 145 

7'! Winship « 734 

.Scotthorn i'. South Statfoid-shire <' 8.3 7 
Scribper p. FiirJjcr ’ . '517 

Scrimshire p.^,S(*..’t^‘shiro 62, 63, 617 

•Scrugifint p. Scroggins ' 81 

Scudiicf p. Andrews 

c. W oodbridge 305 

p. Worster » 691 

Seaber p. llawikcs v 873 

Scaforth [I.ord,] case of» f «* . 695 
Scale p. Sejjle 453 * 

Seaman v. Seaman 631 

' V. ihougliton . 521 

Scaniorc p. llarfan V76 

Scaring v. Searing / 127« 

ScarletKee\ps 700 

Seaver r. Col/um 875 

. p. Mof..c 711 

Seaviiig p. Briiickerhoff '' <» 750 

Secoinb v. Nutt 7i»0, 763, 767 

Sccoml Congl. Soc. p. First dot ' 855 

Sedgwick v. Stantou 635 

i\ Watkiii-s 185 

SeckUmp r. Hammer 565 

Seeley v. Bishop 4.33 

- Lancaster Mill Co. 864 

Ncgi^it p. Debon „ 816 

Seignior & WolnBeris caso . 877 

Seitiie P. Irwiu ft,76‘ 


Scribper p. Fishier 

Scrimshire t\,S«*.H'shiro 

.ScrogifiiH V. Scroggins 

Scudiicf IK Andrews 

IK W oodbridge 
* » ^ 

V. vV'orster 

Seaber v. llawikcs 

Scaforth [I.ord,] case of» 

Scale IK Sejjle 

Seaman v. Seaman 

' V. ihoiigliton 

Scani'irc p. llarfan 

Scaring v. Searing 

ScarletKoeyps 

Seaver r. Col/um 

. p. Mop..c 

Seaviiig p. Briiickerhoff 
Secoinb v. Nutt 


Second Congl. Soc. p. First dot ' 855 

Sedgwick v. Stanton 635 

V, Watkins 185 

SeckUmp I*. Hammer 565 

Seeley v. Bishop 4.33 

Jseyjlye v. Lancaster Mill Co. 864 

Ncgi^it p. Debon „ 816 

Seignior & Wolmer’s ciwo . 877 
.Seiple p. Irwiu ft76' 

Seixas v. Wood 650, 660,661 

^Iby p. Selby 715 

Selkrig v. Davies • 65 

V. Dasis St Sait * 587 



TArfLE OP CASES. 


Ixiii 


Seltcn 0 . Norman * 
Selway V. HoHoway 
Serfieant v. Steinberger 
Serguson V. Sealey 
Sessipns v. Little * 

• V. MoAel^ * 

Sfeton ». Slade • 

Se^ll V, Fitch • 

Sexton V Pickering 

• «^Whcatbn 1 
Seymour v. Brown. 

V. Davis 
u. Delan(fcy 
Shaffer v. Lee 
Shaf her i». State of Ohio 
Shaftesbury v. Hannan 
Shaftesbury’s case 
Shambiirgpr v. Kennedy • 
Shanks v. Dupont ^ 
Shannon v.«(Joniatock 
V. Shannon ■ 
Sb»ron v. Mo.sh«: * 

Sharp r. ^Jripscg 
•e. (Jray 
Emmet 
s tTohason 
\v. %clr , 

Taylor _•» 
Shan))e V. Slallwootl * 
Shattuck V. Cassidy 
*Shaw V. Berry 

•V. Cooj^er 
V. Levy • 

v«N«id4 • 

• "<)ir«i^ipbin3 

i*. sIjj^vv ^ 

V. Stone • 


Page 

808 

836 

119 

60/ 

€16 

tf03 

715 

716 
149 

to, 034, 595 
813 
, 701 

676 
711 
. 45 
250,251 
, 251 

849 
?1,23 
665 

665 
199 
508, 831 

• 889 
• 376, 37.8 

376, 378 
617 
547 

• 628 
653, 820 
^75, 4 76 

728 
848,852 

« * 

83, 108, 437 

• 861 


Shepherd v. Johnsoft 
». Lincoln 
V. Mou]s 
i*. Press^ 

• V. Pybu^ 

Shepley v. Davis 
Sherman r. Roeh. & Sy. R. Co. 
SJjerrill v. Hopkins 
Sherwood v. Stone 

V. Wooster 
Sherry v. Sansbury 
Shields v. Pettie ^ 
Shillibecr v. Glyn 
Shindler u. Houston 
Shipley r. Kymer 
Shipley’s case 
Shipman*. Horton 
, V. Thompson 
Shipp V. Bowmar 
Sliirley v. Shirley 
Shirras v. Craig & Mitchell 
Shoplanj^y. Ryoler 
Shore r. Skip with 

V. Spackman , 

Sliotwell ‘V. Mott * 

^ V. Murray 
V. Shotwell 

Shrewsbury Co. i\ London Co 
Shuman i>. Reigajt 
Shumway r. Cooper 

V. Rutter « 
Shurtleff* v. Willard 
Sibley r....^ldrich 
Sibly V. Hood ,, 

Si<-ard r. Whale • 

Sidaway| e. Todd 
Siemsson v. Bofer 


Page 
664 
87'8 
264 
686 
661 
692 
305 
621 
713 
574 
260 
663 
793 
699, 701 
866 
379 
'271 
897 
168 
159 
807 
255 
871 
900 
358 
682 
84 
366 
129 
258 
737 

700, 701, 741 
820 
728 
625 
• 817 

• 37 


•SlMfufe i’. Shcafe , 72 

i^hcars Rogprs 595 

Shechy r. Mandeville f 508 

Sl>een V. Rickie 440 

Sheffield V. Sheffield •* . lOg 

Shcilis V. BlackLurne 791, 793, 794 
Shelbury u.1S(;otford # 787 

S^ldolltv. Capron 645 

V. Fairfa.\. 360 

V. Hudson R. jR. Co. 346 

V. Newton •’^79 

V. Wright * 544 

SheBv. Shell y)8* 

Shelley u. Ford • ,405^ 

Shclth^r V. Gregory 183 

Shdton V. Darling 898 

». Pendleton 139 

V. Springett 19if 

V. Tiffin • • 677 

Shepard v. Shepard 113 


Siff'ken y. Wray 762 

Sikes V. Giles 899 

Sill V. Rood 649 

r. Wors^ick 537, 574 

Sillick e. Booth 587 

Silsbury r. McCoon 815 

SiL-^by e. Foot 4 78,«479 

Silvtjr Lake K r. North 345, 348, 349 
Simmbns v. htpElwain ISD, 179 

, ‘ V. 687, 692 

Simon r. Miller 821 

" • t’.'Mptiyos • • 769 

Simpson P. Duncanson 704 

,f. Justice 433 

•v. Robertson 198 

t\ Simpson 112, 160 

V. ’ISlbot 459 

Sims r. Bond 900 

w.^lei# 673 

r. Sims * 689 



Ixiv 


TABLE OF CASES, 


. Page 

Sinclair v. Frazer ^ 100 

V. Fearton 811« 

Sinnickson v. Johnsons 480 

Siter, Guardian of Jordan 126,^129 
V. M’Clanac’han * 118 

Siveright v. Archibald 716 

Skeate v. Beale 610 

Skinner v. East India Company 627 
ex parte . 203 

V. Stouse 670 

r. The Ilousatoiuc R. R. 204 
Skinner’s Appei’ 122 

Slanning v. Style 161 

Slatter r. Carroll 688 

Slaughter v, Cunningham 268 

Sleat V. Fagg 841 

Slee V. Bloom 347, S91*393, 395 

Sleech v. Thorington 130 

Sleight V. Read 116 

Slingerland v. Morse 709, 710 

Sloan V. Johnson , 553 

Slocombe v. Glubb »’80, 280 

Slocum V. Hooker ' 270 

V. Foineroy 621 

Sloper r. Cottrell 122 

Sluoey V. Hayward 690, 701,«766 

Sly V. Etlgloy 303, 306 

Slyhoof V. Flitcraft 106 

Small V. ]Mar\yood r 749 

r. Oudley 748 


f. The IHrkimer M. & H. Co. 

392 


Smallcombe v. Bruges 
Smart r. Sanders<' 
Smetburst v. AVoolstob • 
vSmilie’s fistate 
Smith V. Acker 
V. Aflatn 


, • 527 

891, 892, 897 
664 
' 129 

738, 739, 743 
^ 297 


• 

Smith ve Evans 
V. Ewers 
• r. Field 

Gibson , 
^ t». Godfrey 

Gorman 
V. Goss ■ 

V. Gould 
V. Greenlee 
V. Gugerty 
V. Heuner 
V. Henry 
V, ,Home 
V. Hubbs 
V. Hurst 
V. Keating 
IV Kelley 
f. Kittfidge 
La.scwlles 
V. Loekwoofl 


V. Oliphant 
V. Perry, 
y. Pierce 

r. P<t*ey 
r. Sanger 
r. Silence 


Page 
276 
4P9 
772 
607 
. 637 



7»6 

710 

429 

727 

819, 837, 841 
G7J 
753 

. 747 

234, 272 
, 608 
862 

^ 483 

472 

^ 709, 910 

r.693i 694 
' 579 

106 
* 679 
741 
•* 733 
' 3^7 
IQO. 
305 
274 
876 

••' ^ 4V0. 845 

. 634 

421 
153 


V. Kond<jin ‘R. Co. 

V. Loomis 
r. Lynes < 
r. Mabry 
V, Mclver 
r. jritchell 
r. Moore 
r. Neil,, % 

I. Nelson 
/*. Nicolls 

c.,N. Y. & IL R. R. Co. 


«■ r. Smith 261, 297, 391, 56l, 


V. Ayke well 



636 

552, 578, 602, 

619, 

, 707 

V. Balx;fK-k 



67.3 

V>. Spinolla 


626 

r. B. & S. Ga.s Light 

Co. 

346, 

i>. Staff 


166 



359, 

, 363 

‘ X'. Surrihin 68G, 690, 

704, 

716 

r. Bank of Scotland 


670 

r. Tolcber 


652 

r, Barham 


« 

453 

V, Unitm Bank of df 

> 

559 

V. Bickmore 



639 

V. Ware 

/ 

833 

*». Black 

• 

a 

608 

Webb, 


678 

r. Bowen 

€ 


270- 

r. Wheeler 


749 

V. Casen 


. i 

^04 

- r. Whiting 


558 

V. Clark 

« • 

757s 813 

. * r. Winter 


634 

V. Clever 



45*1 

o V. Wright 


’836 

p. Colvin 


t 

lie 

c ' V. Yell 


695 

V. Daniel 


f 

454 

V. Young 

• 

275 

V. Dennic 



694 

Smithwick v. Ellison 


f4S‘ 

V Elliott 

t 


438 

Stnout V. Ilhery 890, 

899, 

900 

V. Ely 



470 

Smyrl e. Niolon 


845 

V. Erb 

C 

<• 

370 

Smyth i’. Bams ■ ^ 


561 

t. Eureka Flour Mills 


829 

V, Tankcralcy ' 


448 



TABliE OF OASES. 


Page 

Soead v. Watkins 8 !J8, 881 

Snediker v. Warring • 489 

Sne’e v. Prescott ^ 761, 762, 7W 

Snfellgrove V. Bailey 608 

Snoo^tf. Sutton * • *. 255 

Spowr V. Blair * *1^ 

biflSt V. Snow . , 75,108 

#«. Ware « 711 

SnAyrhHTv. Ex'r of S. 123, 259 

^ d? SnowMil 259 

Snyder v. Findley 673 

r. Snyder 116 

Society for Prop, tie Gospel v. 

Wheeler ^48,421 

SSckett V, Wray 173 

Sodowsky v.^cFarland 783 

Solly V. Katl^one ^ 879 

Solomons Laing ** 345 

V. Ross • 537 

Soltau V. Do* Hold* * 433 

Somerset [Duke of] r.* Cooks(jp 6T7 

Somerville v. Somerville* 574,*576' 


' Sorocyo u.,G?arv^ 
SortweM v. Hushes 


Soule V. ^German * 

South Bap. S*o. I’. Clapp • 
South-H^ay M.'D. Co. v. ^ray 
Soutlu’Ele's casg 78* 

%>utl*.u-nc V. Howe * 
Southey v. Sherwood 4% 

SoiithgHtu V. Montgomerie 
SoutlaSea Cg. v. Duneomb • * 
Southwiok r. Estes • • 

South lioiksiStc'Co. V. Great N. 

. Co." 

Spader r. Davis ^ * 69 

Spalding v. Preston ^ 

Sjnirhawk v. Allen 
Sparkes^r. Bell 

V. State Bank I 

Sparks’s Washington r. tlpham 
Sparrow v. Carruthers • 

Speatv 0 . Hartley ' 

Speight y. (Jliviera 
Sfjpfti^%. Chodwick 
Spencer v. Blaisdell 

V. Field • 

Spencer & W. r. Wilson 
Spencers r. Daggett 
Spolurer v. Moe 
Spottiswoodb w. Clarke 
Spraddling u. Pipkin 
Spyigue w. Bailey ^ 

Sproul 0 . Henumngway 
Squire v. Whipple 
Squires v. Payne* 

St^ts V. Hodges 


423, 424 
637' 
• 652 
364 
385 
784* 785 
669 
4%5, 497 
100 
.* 805 

. 303 


• 366 
697,598 
.• 635 
.257 
188 
0 442 
a 501 

. 

890 

229 

834 

598 

899 

•S94 

845 


I P«I5» 

Stackpole v. Arnold • 848, 871, 899 

^taekpoole v. Staekpoole 104, 262 

Stafford v. Bacon ’ 634 

V. Koof 268 

Stafford [Mayor of} v. Till 363 

Stairley v. Rabe 549 

' Stalworth V. Inns 371 

Staniland ». Wiilott. 699 

Stanley v. Bernes 571, 574 

V. Gaylord 811 

V. Hewitt 478 

V. Nelson • 640 

V. Stanley * 566 

Stanley’s Appeal 2M 

Stanton v. Allen 638 

V. Camp 898 

Hall 129,131 

V. Small 700 

* 0 . Willson 198,201 

Stapleton v. Conway 624 

V. Croft 188 

Stapylton 9. Scott 652 

Starbifd w. Frankfort 189 

Stark I?. Parker 711 

Starke/ v. Mill * " 629 

Starr v. Pease 82, 86 

Starrett v. Wynn 162 

Startup w. Cortazzi 664 

State r. Brennan’s Liquors 432 

r. Dibble • 433 

V. Freeport 433 

State Bank v. Hinton * 534 

V. The State 386,394, 397 
V Wilborn 514 

Statft, The, t'. Allen * 370 

, V. Apel 459 

• V. Atkinson • 433 

i). B. C. & M. Co. 347 
if B.aUiraore & O. R. Co* 345 
r. Bank of Maryland' 347, 

744, 746 

V* Bank of New Orleans 372 
V. Bank of S. Carolina 392 
V. Buzzard . 434 

V. Oampboll *81 

• t*. Chamblyss * 825 

, ■ 17. City of N. Y. 432 

17. Claiborne 301 

• •« 17. Clarke* 265 

. d. Qoud * 824 

V. Coin. Bank 398 

• V. Cook , 199 

17. Davis 39 

V. Dawson 428 

V. Haines 433 

^ v.Clallctt 575 

v. Harden . 299 



Ixvi 


iTABLl OF OAiES. 



Page 

State, The, p. Hayes 

88 

V. Herman 

287 

p. Hill 

299 

V. Hunt 

6 

p. Jon erf 

«291 

f;. Judge of Probates 580 

V. J^asfi 

70 

V. M. & E. R. R. Co. 861 

w. Managers of Elections 39 

r. Mann 

291 

V. Mansfield 

344 

V. Mj.tthews 

822 

V. Miller 

427 

* f. Mitchell 

433 

t', Mootpr 

825 

t’. Mornson 

825 

V. Newark 

344 

V. New-Boston 

, *886 

V. Overton 

372 

V. Parrish 

258 

V. Patterson 

65 

V. Pendergrass 

' „ 230 

D. Philpot 

290, 291 

y. Reid 

433 

r. lioss 

* 39 

V. Samuel 

, 57 

V. Scott 

204 

V. Smith 

229 

V. Stebbins 

376 

r. Stigall '• 

204 

V. S^ne 

824 

V. ludor 

369 

V. Tapper 

432 

V. Vp A R. R. 

361 

r. W’atters 

299 

V. WVsion 

457 

r. Wilson 

384 

State, The, of Illinois >•. Delafield 862 

of N. Carolina v. 

Rives 34 7 

States V. Allis 

363 

Stead V, Nelson , 

171 

V. Wil!iara.s 

469 

Steadman v. Rose 

274 

Steamboat Waverley v. Clements 882 

Steamboat Co. v. M’CutJheon 344 

* V. Wilkins 

’ 711 ! 

Steamlioat Lynx v. Kings 

826 i 

Steamboat New World u. King 782,831 

Stebbins e. Merritf * 

562 

Steel V. South Eastern R. Co. SO*? 

V. Steel 

, 200 

Steele v. Curie 

‘ 637 

p. Eilmaker 

757,758 

Stegall V. Stegall ‘ 

236 

Steigicman p. Jeffries 

650, 651 

Stein p. Mayor ’ 

^ 4J4 

Stein’s case 

687 


Stent McLeod 666i 577 

t Stephens V. Tot . 168 

Stephenson v. Hall » 229 

V. Hayward 744 

Sterling, ex par/e' . 889 

. ' ‘ V. Van Cleve 
Stetson V. Patten yflw) 

Stevens v. Armstrong* 5807 

0 . Bell f46. W 

V. Cadv ‘ ‘ ^ 588 

V. Duelcworth 824 

V. Kno 692 

y. Fisher ' 787 

V. Gaylord 678, 688 

V. Gladding 481, 488 

V. Keating 481 

,,w. Lynch 686 

V. Nhrris ' 617 

V. Richanlson 121 

«. Stewart < 701 

SteVcnsoijy v. BlakelcK;Jk 889 

i>. VVestfall* 466 

Stevenson’s Estate r ^ .i r 660 
Stewanl v. I^nibe ' 724 

Stewai t V. Hamilton College . 681 

t t'. J’ickani • ’ 192 

r. liaL’road Co. ‘ <' 429 

I )). Sncn8,:{ c ‘ 750 

V. L. S. Ins. Co. '^349 


Stcwar', Matter of 
St. George V. St. Margaret 
V. Wake , 

Stickn^ V. Bof'inan 

r £. 

r. Sewell »< 

Stief V. Hap,! 

Stiles V. Granville, 

'v. Gai|;d 
Still i-. Hall 


175 
110 
■ 180 
118 
‘ • 652 

808 
202 
433 
W7 


Stilley w. Folgcr ,, 161 

•Stinoht.’eld o. j^ittlc 875, 8 77 

Stinemets v. Ainslie 514 

i t. John v. DwfendorC 890 

i. St. John 156,181, 688 
St. Jose Indiano ‘ 762 

St. Mary’s Church, case of Sfca, 

878 

Stw;k bridge v. West SUxikbridge 334 
Stodearil v. Long Island R. Co. 887, 


. 842 

fetQ^ldart V. Smith ' *668 

,Sfokfly’fl K.4tate * 579 

Stoker v.^Kendall > 647^ 

Stokes V.* Brown ^78’ 

V. l^andgrafT 484 

V. La Riviere 764 

p. Moore « ^ 715 

V. Saltonstail * 881,888 



tabIb op oasbs. 


IxvH 


^tooe V. Carlow 485 

V. Carr 199 

’ V. Cheshire R. Corp. 887 

V. Codman 807 

. V. Denney * • 660 

V. Gilliam * • 7^ 

’v. Grubham* 7* 

V. McNair* 140 

l£*Mayor of N. Y. ' 424 

». “fibbets • 517 

V. Wood 876, 899 

Stoneham Br. R. Co. v. Gould 392 

Stoney v. Amerieat L, Ins. Cp. 376 

t toolfoos V. Jenkins 277 

torer v. (Jrcat W. R. R. Co. 677 

V. Hunter 725 

Storm V. Waddell « 598 

Storr'w. C>owley * 836 

Storrs V. Barker , 6]{p, 682 

Story V. Pery • 274 

Story’s case • , * 4 

Stcay’s Ex’rs ». Holcomb * 4 98 

StouSer n £atsl^w 610 

Stouglfton V. Pasco 807 

Stoveld jf. Hughes 700, 7%6, 768 

Stowe V. Thomas * 4S17 

StoweU f. Robinson • 696 

Stradft- d. GraJiam 290 

Strain v. Wright * 276 

Straiten v. N. Y. & N. H. R. R. Go. 837 


Sturz V. Dp Ja Rue • 480 

^tuyvesant v. Hall 558 

Suarez v. Mayor, &c. of N. Y. 681 
Succession of Dunford 423 

Sug^v. Tillman • 754 

Sullivan v. Blackwell 262 

V. Redfield 482 

Sultanji V. Chapman 838 

Summeril v. Elder 698 

Sumner v. Conant 150 

V. Marcy 876 

Sunbolf V. Alford f 881 

Supervisors of Albany v. Durant 598 
Susquehannah Canal Company v. 

Bonham 847 

Sutphen v. Fowler 628 

Sutton V. Buck 790 

" , t\ Craddock 454 

V. Tcmj)le 662 

V. Warren 50, 63 

Sutton [First Parish] v. Cole 340, 344, 
• 366, 376, 380 


Sutton’s^IospLtal 33 

Suydam v. Moore * 
Sw^n i’. Dent 

r. Nesmith 
r. William.s 
Swanson c. Swanson 


Strathmore v. Bowes 
Stre#iier ^ohart 
Street uf BI<U' • 

Stroetor i*. Uorlock 
• StHcklan^ r. Coker 
«l. Turnej 

Stringfield v. Hciskell 
•§tfl>ng V. Campbell 
Grannis 

e. Gregory , 

w.*Hunt 

V. Nataliy • 

• • V. tJkin'ner 

V . Sfhith 
Taylor 
V. Wilkin 
Strother r. Lucas 
Stuart V. Kirkwall 
V., Wilkins 

• V. Wilson 
Stubbs V. Lund 
Stuckuy V. Keefe 
Bti}rdivant c. Davis 
Sturges V. Corp 

V. Crowninshield 
• • 

Sturtevant v. Ballard 


. Go. 837 j Swanton r. Rav^n 

180 I Swasey v. Vanderhevdgn 
^ 728 I Swazey v. Blackman 

650, 663 j Sweeney ^ Smith 
817 Sweeny r. Owsley 
* 281 Sw?et r. Bradl^'* 

643 Pyni 

* 310 Sweezy T. Thayer 
0 846 Swett V. Binning 
^610 V, Colgate 

0 ** 159 Swift V. Barnes 
419 r. Begrs 


643 

, • 310 

• 846 
610 
lP*'l59 
, 419 

. 83« 

162, 747, 752 
122 
695 
174,669 
620 
160, 164 
669 
169 
764* 
. 119 
650 
147 
511, 516, 
617, 618, 5gi9 
786, 736, 738 


V. Bennett 
e. Hart 
V. Hopkins 
t\ Thoniy»jbn • 
Swigt'rt c. Gr/iham 
, r. Tljpmas 

Swind|ll e. Swindall 
SwJiWen’e. S^^infen* 
Switzer r. Skiles 

J'. Valentine 
Swope ft Chambers 
Swoyer’s Appeal 
Sydnor f;. Geb 
Sykes i». Giles 

HaAtead 
V, Sykes 


333, 334, 336, 380, 

, 381 

' 385 

257 
865 
429 

3n 235 

145 

levden 267 

aii 579 

164 

.. 692 

660 
887 
• 258 

500 

658, 659, 660 
664 
825 
274 
741 
•901 

• 442, 732 

• 812 
728 

ill 263 

I • 854 

768 
116 

9 655 

122 
726 
899 
142 
484 



Ixviii 


TABLE OP CASES 


Page 

SjTBondst). City ofCincinnati 427,428 
Syndic V. McConnell * 105 ,j 


X 

T. & B. R. R. Co. r. Warren 392 

T. C. & D. Railroad c. Rhodes 648 

T. & R, K. R. Co. f. Kerr 392 

Taber c. Cannon 871, 899, 900 

V. Pack wood 451 

TalTc V. Warnick 438 

Tafl V. Sor{reant*i * 278 

Taggart v. Bolden 117 

Taintor i*. Prenderaast* 874, 877; 900 


Talbot t'. Jansen 
V. McGee 

Tallmadge v. Fislikill Iron Co. 
i\ Wallis 

f. Zanesville R. R. 
Taney’s Ex’rs c. Latane 
Tanner v. Christian' 

r. King ' , 

V. Scovell 

r. '^'rustecs of Albion 
Taplcy r. Smith 
Tappan v. Evans 
r. Poor 

Tarleton p. Tarleton 
Tarling v. Baxter 
Tarr r. Williams 
Tarrant r. \N't*bb 
Tate V. Hilbert* 

V. Penne 

Tatem r. Wright,, 

Tatham v. Loving 
Tatlock V. Harris 
Taul V. Campbell 
Tayloc V. Merch. Fire Ins. Co. 
Taylor v. Ashton ' ''' 

V. Bank of A. 

V. Ben ham 
V. Bruen 
V. Bryden 
V, Carpenter 
V. Jiipfock* 

• V. Fleet 
0 . deary 
V. Griswold 
i>, I^'Donifid 
V. Mon not 
t’. Neville 
V. Newbemc 
V. Phelps 
V, Philips 
V. Plutncr 
V. Porter 
p, Pugh 


6 

854 
328 
646 
830 
351 
875 
^ 576 

t 766 
432 

4.38 
598 
106 

100,102 
687 
168 
305 
602, 634 
237 
319 
^7.1 
776 
119 
656 
679, 899 
349 
556 
376 
102 
484, 485 
586 
• 674 

5.39 
369 

• * ; 532 
822 
677 
I 335 
102 
260 
787, 863 
, 480 

IbO 


Taylor Taylor 

Page- 

72 

17. Townsend 

. 439 

‘ i>. The Royal Saxon 

* 166 

t». Whitehead 

423 

Taymari &. TayinSn 

. 72 

Jkyn/on V. Mitchell ‘ 

**aff' 17. Hewitt , 

674„ 

Teall V. Felton r 

^46 

V. Sears 


Tebbs 17. Carpenter ' * 

^ 2^2 

Tert 17. Teft 

80 


Tempest r. Fitzgerald 686, 688, 70S 


Temple v. Hawley 
r. Pomroy 
Terrct r. Taylor 
Territt r. Bartlett 
Terry u^^Bcdeher 
Tetley r. Eab*(on 
; 17. Taylor 
Thacker i>. Saunders 


280 
860 
884 
637, 640 
727 
' 481 
522 
594 


ThAmcs Si Co. r.'Housatonic Co. 303 
Thatcher v. BiAtk, &c^.»f N. York 862 
V. Dartmouth Brillge Co.,430 


17 . l)in.sovorc 


630^900 


‘ V. Omans 

r 147 

Thaxlon i7. Edwards * 

• 709 

Thayer r. Gouv'ale 

<.'646 

V. Gould* , 

• ' 171 

77. Hutchinson 

790,809. 

Thien 7' V'oegtiander 

430 

Thomas c. Beckman 

616,623 " 

17. BiTihop j 

.-871 

77. Ciirnie ^ 

" 716 

t'. Day t 

« 786 

r. Degraftenried 

^ 596 ' 

V. lieriug ^ 

652 

' V. F<j(lwidl 

165, 168 

,, r. Generis 

207 

V. (Jyli'S 

^ 281* 

tit;. Jenks 

764 

17. Miles 

638 


„ ^ i’. Providence R. R. Co. 839 

1 ’. Quintard ’ < <475 

V. Shepjianl ' 182 

17. Thomas -^40 

Thomond [Earl of] t>. Suffolk 137 

Thompson Alger 514, 642, 666, 

698 

V. Blanchard * 714 

^ V. Brown s666 

^ ^ ' 17. Davenport 874,8^6, 900 

17. Dougherty „ 694 

17. Doininy 7J70 ‘ 

ex parte 181 

w.^irand Gulf E.Boad 426 
17, Hai|^t « 474, 476 

17. Harding * 460 



TABCB OF OASBS^ 


Thompsoo V. Ketchiun 
V. Lacy 
V. Lockwood 
V. Lyon 
V. McCanif 
j;. Patrick * 
V. PerkiiiS 
V. Powles 
V. Stanhope 
*t>. Stati 
V. Stewart 
V. Swoope 


Page 

2^6, 620v 
•818, 822 
• 610 
279 
• •. 678 
• 801 
863,865 
622 
496 
88 

103,858 
344 


Todd V. Herpck • 
, V. Robinson 
V, Stoakes 

Toledo Bank v. Bond 
Tole* V. Tolen • 
Toler V. Armstrong 
Tolley V. Greene 
Tolson’s Patent 
Tomlinson v. Savage 
Ton<lro v. Cushman 
Tonson v. Walker 


V. The !♦. Y. & H. R. 

Co. 376 

V. The People 394, 395 
V. Thompson 111 

V. Tolmie - 102 

Trail • 764 

V. Trevanion ^ • 187 

Thomson w.aDougherty 178 

p. Winchester , 6*72 

ThAme v. Deas • ' * 792 

• r.*A\^atki|is 573 

ThornAt v. Haines , 756, 768 

Thornton v. DavenjKjrt • 7.31 

y. Mempster 61^,645,656 
*. r. Thompson • 664 

• y. Wynn 6G5, 666 

Thoi^> V. Burling * 787 

Matter of t 261 

Tkorpe y. R. & B. R. R. Co. . 384 

• y. flmrpe * 632 

Thurber*y. iyackbournOi 87 

Tburlo* rt (SWnorc 273 

^Thurstoi^g. Hancock * 427 

Tibbets y. Qerrish ^ * 273 

Tidd V. raster *129 

* Jidilerly's case ^373 

Tiernatwr. Jackson 699 

Tiflt y. Tifll # 201 

Tilgham, Instate of " 259 

Tillotson I’. M’Crjllis •* , 20J 

Tilton y, liinees 640 

Tilton^ Tifton 685 

Ti|nW!!|t8 y. Timmings 76 

Tirarod y. Shoolbred 658, 666 

Tippets V. W'alker * 876 

Tisuale o. Harris' *^15 

Tissen V. Tissen 451 

Titcltburne y. White aSo 

Titcomb y. Wood • ^ *94 

Titus 4 Hobort 626* 

Tobias p. Francis 438 

Toby y. Reed 732 i 

Todd V. Birdsall S3ff 

V, Emiy • # &54 

V, Gallagher 651 


Tooke y. Hollingswortk 
Topham [Assignees of* v. Chap- 


Page 
302 
861 
157, 182 
384 
98 
636 
713 
479 
756 
854 
498 
863 


man 639, 577 

Tothill y. Pitt 453 

Toulmin y. Buchanan 598 

Tourton v. Flower 577 

'I'ovey V. Lindsay 95 

Towelf V. Gatewood 659 

Tower v. Schenect^y R. R. Co. 831 

Towers y. Barrett ® 663 

tji^Iagner 160 

• r. Osborne 704', 716 

Towle y. Leavitt 758,858 

V. Ste\enson* " 852 

Town r. Bank of R. Raisin 390 

* Jaquith 879 

.Towne r. Smith 511, 617 

6 . Wiley 277 

Townlcy V. Crump 
Townsend ». Burnham 
c. Corning *. 
r. Hubbard 
*. Jamison 

• V. Sust-pieVannah T. 

Tow-soike. Havre de Grace Bank 

Tracy r.*l'almadge • *687 

r. Wood 

Trafton >\ ff. States 608 

Trappes y. Harter 


'I'rasher y. ^verhart 
Trecothick v. Austin 
Tremaine v. The Cohoes Co. 
Trent Navigation r. Wood 
Trenton B. C#. v. Wooilrutf 
Trcuttel r. Barandon 
,Trigg e. Rea^ 

Trimb^’ v. Vignior 
Trituble*r. Green •*' 

. r. RiitclitFe • 

Trott V. Warren 
Trotter S. Howard 
Trow V. Vt. C. R. R. Co. 
Troy V. Troy* 

True V. Ranney 
Truemsyi y. Hurst 
Trustees y. Nelson 


•687, 639 
812 
608, 879 
437 
612, 625 
578 
846 
308, 835 
159 
. 867 
685 
616, 625 
. 682 



Ixx 


TABLE OF OASES. 


Page 

Trustees of Free, Schools, &c. v. ■ 
Fliut ' 37^ 

Trustees of Vernon Society v. Hills 893 
Tubb r. Harrison 199 

Tucker r.-Andrewr , 180 

V. Gordon 648 

V. Humphrey 764, 766 

• r. Magee • 812 

t>. Moreland 272 

V. St. Clement’s Church 330 
r. Westgarth 548 

V. Wilson •*, 805 

Toiler V. Voght) « 304 

Tullett V. Armstrong 166, 174 

Tuminalty r. Tumraalty 56 

Tunno V. Flood 653 

Tunstall v. Pollard 578 

Tupper V Cad well 269, 274 

Fuller ^ * 160 

Turing, ez parte 42 

Turnbull r. GadsdA 679 

& Pliyfc r. Trout * 848 

Turner v. Harvey *67Q, 680 ! 

f. Mason . 302 ' 

i\ Meyers ' 42 

V. Robinson 3<>1 

V. Sir. George Binion ‘631 

r. Trisby 275 

i’. Trustees Liverp’l Docks 765 
Turner’s [Sir EdwarCj c.xse 121 

Turney v. Williams 261 

V. WilA>n 815 

Turnpike r. McCulloftgh 362 

Turnpike Co. r. My»;rs ‘ 366 

Turpin v. Public Administrator ‘-54 

Turton r. Tiirton l^Sf6, 15!) 

Tuttle f.*Fowlej; <126,129 

V. Kcibin.son 439, 4 10 

V. Walton ‘ 373 ! 

Tuxwortli V. Moore TOO i 

Twyne’s ctiae 744 ! 

Tye V. GwynUe * '644, 649 ; 

Tylee r. Yates 49, .325 ; 

Tyler v. Lake 131, 160 j 

* r. Taylor . » 448 > 

^Tyson r- Tyson ' • 184 : 


U. 




J44 : 
742 i 
683 ' 


Uhl V. Comifionwealth * 

Ulmer r. Hills 

Underwootl e. Brockman « 

Uriion Bank of Term. v. Kllicott 398 j 
Union Bank u. Kmcrson * 441, 442 1 

Union Bank of M. d, Ridgely 303 
p. Planters' Bt.nk 322 | 
( Union Cotton Manuf. v. Lobdelf 627 ; 


Union T. Road v. N. E. M. It^s. Co. 348 
United Spates Trust Co.». U. S, F. 
e Ins. Ca B28 

United States v. Ames 854 

/ t w.'Backus . 556 

•t • it. Bainbridge. t 312 

V. Bartlett jifnS 

V. Conyngham “^726 
V. Crosby 

V. Dui.can ' ^ 658 

V. Gillies 9, 11 

V. Green 229 

V. Hooe 807 

u. Hudsou 862 

V. Jar>is 8^4 

V. Murphy 185 

v. Wyngall 12 

United Dtate* Bank v. Merch. Bank 348 

• i’. Plaute'rs’ B. 332 

Unwih r. IleStli • e 179 

• t. WoNeley 87 7,901 

Upliifin ifTLetAvour V ?192 

Up«*hare r. Aidee ^ ‘ , , 831 

Upton V. Gray ‘ 875 

Surtblk County Milli^ 860 

r. Vail , -6 78 

Urmston r. PiUo j.' 648 

Unpibart r. 86‘7, 887 

L'tle) V. Sinitii *510 

Uttcriu'i r. Tew.sli ' 90 


V. 




451. 

698 


Vail r.' Vail 
Vale r. Bii\‘io 

Valpyr. Gil<son ‘ 685, 765 

Van ^AernaiA r. Van Aernatn 23L 

Van Allen r. Humphrey i 171 

^ Vainleipool 862 

Van .Amringe 1-. Peabody * 866 

Yan ArsdalcV- Howanl 673 

Vanarksflaleu e. VanurLsdalea o ‘246 

A'aii Brae klin v. Fonda ‘ ,661 

Van Bramcr #;. Cooper 
Van Bu.>kirk v. Hartford F. Ins. 

Co. ' 616 

Vail Uasteel v. Booker 621, 764 

A’an C'ort i-. A’'an Curt 185 

Van lleu.sen v. Rowley ‘•591 

V'abdegrlft r. Re<liker 346 

'v'’an(ienh*-uvel v. U. Ins. Co. 102 

Vanderbilt v. The Richmond Tnrn- 
^ {like Co. 850, 878 

Vanderhevden u. Mallory 163 

Vanderpoel v. Vaa Adlun 4S9, 442 
VaUlcrzcc v. Willis , 805, 808 



, Page 

Van Dorn ». Young ,. 310 

Van Epps v. Hayrison • 64 7 

w. Van Deusen 127, 130, 134 
Van Hook v. Whitlock 518 

Van IJorne, Matter of • *. 257 
Van Leuven v. Lyke * *445 

Van garter v. Babcpck 638 

Van i^feter u. Jonas 670 

Vai^ll^ V. Paeard 442 

Van NCSt^. Yoe • 754 

Van Nostrand v, Wright 269 

Van Raugh v. Van Arsdale 518, 619 
Van Reinisdyk r. K*ne 617,620 
Vansandau v. Brown 889 

Vansanl v. Roberts 366 

Van Santvoord i>. vSt. John 837 

Van Valkcnbur^h v. Watson 1^, 199, 
• ^ • 200 
Van Vegliten v. Vcghten 109,5110, 
« . 452 

Van West v. Benedict* . 1T4 

VamWiiikle r. R)»*R. Coiipany *978' 
'Van ^yycll^ Matter of 506 

Van Wj'ck v. Seward 594, 596 

•Vance c. JVIcl^aiighlin 
i,'.’Pliilli|j3 
\ 'I’ounic 

Varick^'. Kdw^-ds j 

, ■» V. Smith 

Varney v. Young 
Varnum u. Camp 
Varti(*i'. UiK^evwood 
Vassar i;.*Cann} • 

Vasse (’.•Smit* , 

Vaughan Barclay 

r. Ijarret , * . 

V. Davies 

• r. Northiip 

Vaupelea!. Woo<lward 
Vaux V. Nesbit 

Vauxliall Bridge Co. v. £*pencer 
Vcazie r. llohnes ^ • 
j • t'. Williams 
Vei l i;. 

Ve^^fWi^a. Smith 
Vcne, ex purte 
Vernon Society v. Hills * 

Vernon v. Keys 
, ' V. Morton 

Versailles i>. Hall 
Vertner v. Humphreys 
Very t'. McHenry 
Vibhar«I v. Johnson 
Vick V. Kegs 

Vidal V. City of Philadelphia 
V. Girard’s Ek’rni 
V. Thompson 


559,617, 


122 
739. 
664 
652 
431 
202 
746 
169 
656 
277 
628 
679 
890 
^77 
715 
16 
636 
742 
757, 758 
863 
407 
509 
370, 893 
4f76 
728 

• ^93 
540, 619 
647 
733 
357 

357 

620, 621 


• CASES. 

Ixxi 

Vining v. Gilbreth • 

Page 

699 

Vinyor’s case 

893 

Vischer V. Viacher 

88, 576 

V. Yates 

639 

Visk*. Cushman • 

113 

Vizonneau v. Pegram* 

165 

Voorhies v. Voorhies 

273 

Voorhis V. Freeman 

442 

Vosscl V. Cole 

230 

Vowles V. Young 

184 


w. • 

Waddell v. Cook ^ 448 

Waddington u. Oliver 711 

Wade,& Massy v. Colvert 608 

AVade v. The. American Coloniza¬ 
tion Society . 355 

Wadhains v. Am. Home M. Soc. 168 
Wadsworth v. Alcott 814 

V. Buffalo Ass’n 425 

• V. Sherman 607 

Wagener v. Bill 144 

WaggoiuM- V. Jermaiifc * 433 

AVagg's Exeeutor v. Gibbons 153 

AA’agstaff r. Smith 527 

Availing r. Toll 275 

Wainwright v. Read 653 

AA’ait V. AA'^ait * 72 

Al’aitc r. I.,eggett 685 

IVakeman v. Grover 747 

AA’^albridge r. Ilarrooh 634 

AValcot r. A^alker 497 

Waldbvooke t>. Griffin* • 891 

AA’aldeiXi’. Chauibers * 126 

AA\'ildi-on #. Chase • 692 

Wallbrd r. Duehess of P. 151 

AA’alker, Aiiitb, case of 132, 160 

AValker r. Bank 900 

r. Birch 886 

V. Board of Public Works 430 
V. Bolling 305 

• V. Burnell ^63 

V. CongreVe • 479 

\ * V. Crain • 327 

r. Dav^s 277 

Ex’rs of, r. Bost wick 290 

• , V. FarneswoilU , 508 

. r. Laiguton 140 

Moore 665 

i» Sherman 443 

V. Simp.son 140 

V. Skipwith 857 

V. Swartwout 877 

4. SyiHonds 652 

V. AA^itter 100 



Ixxii 


TABLE OP OASES. 


Walker t>. Wocxlbridge 
Walker’s case 
Wallr. Charlick 
V. Hinds 
V. Hurd f 
Wallace r. Barlow 
V. Breeds 
V. Lewis 
i’. McConnell 
r. Morss 
V. Patterson 
o. 'IV^jlfair 
t’. Wbodgate 
Waller v. Cnille 
AValiingsfonl v. Allen 
Wallis Mease 

r. Swinburne 
Walsh a. Walsh 

i'. Whitcomb 
Walter v. Hodge 

V. Boss ( 

Walther v. Warner 
. V. AVetiuore 
Walton V. Cody * 
WaliwynV, Coufts 
Wainsley e. Lmdenberger 
Wansiiroiijih r. Alaton 


Pape 
763 
1 Vi 
6.35 
438 
( 438 

651 
692 
273 
105 
277 
538 
852 
881 
727 
113, 1.59 
44 7 
513 ; 
566.1 
• 894 ' 

161, Oot 
770,771 
427 


I ‘ Page 

Warr^nder’w. Warrender ' 62, 96 

Warnnc v. Warring . . ' 606 

Warwick v. Bruce ' 270 

Wiish V. Medley 728 

WashWin V. Gfiuld 478, 476, 482 
' V. {Tones • 814 

V. PicQt 649 

Wason V. Warcing , 683 

Watchman, [Brig,] case of ''5Jl9,.fi40, 

" 750 

AVatorfall v. PenUtonc 442 

Waters v. Bean 633 

V. AIcCleltan 729 

0 . Taylor 896 

V. Towers ^65 

AVater Coninussioners, Tn matter of 256 


161, 
762, 770, 


Watej^works v. Bailey 
Wathcy v. ^IcDoiigal 
AV'a^iins v. Baird 

c. llircli , 

• V. Eamca 

V. l?alste.au 
r. Holman 

AValkinson v. Laughton 
Wiitiiss c. Pien e 
Watroiis'i'. Chalker 


363 
• 823 

610 
724 
632 
170, 633 
628' 


Warbui’tou c. Lytton 

281 

I ' c Bade " , 

147 

Ward V. Aniot y 

1.31 

; V. l5«-nnott « 

3^6 

V. Aricdondb 

628 

' , i\ Bonney 

116 

V. ..Eyre 

466 , 

^ L\ Haley 

' Z6 

i'. .Jobfison 

50H 

r. King 

897 

t’. Lam.'ioti 

747 

V. MfLaren ^ ^ « 

770 

V. Lant * 

562 

Mi.-<s, ea.se of , i c o 

173 

• r. Lewis 

•' 748 1 

r. Orr 

6L5 

t. 8ca Insurance Co. .f 

.'392 

Poulson 

679 

V. .''hallct t 

179 ! 

* V. .Spr.atfi'y 

715 

V. .Siimt*<'r 

737 i 

^ c. M’illi.ims 

742 

r. Tingley ‘ 

745 ’ 

4 

Watts r. CrQoke 

564 


i*. Turner 601, 603 j 

AVarde v. Ward*; 228 

Warded Vj Mt)Hrillyan * 829 1 

Warden e. SoiAh Eastern Co. 343 i 

Ware o, Polhill 258 | 

Waring v. Edmsnds • 603 i 

• V. Afason 662, 0«3, 66 y 

r. Waring 110 , 6 o^ 

Warner v. Beers, Prcsnlcnt, &c. 322, 

• • • 823 

V. Daniels p73 

V. Martin 863, 867 

Sw(*aringen • 2 ytr 

Warren (’o. r. Etn.-\ Co, 349 

Warren v. Hall • 585 

r. Magtlalcn College 725 } 

V. Oc«'an Ins. to. , 363 

't!. Warren 111 


V. (Jirdlcstone 

V. KinAie'y • 

7’. Stliclc 

Waugh r. Kiley * ' 
Waynicll c. Bced ^ 

Weall V. King * 

WcatherCurtl v. Weatherforfl 
Weaver .Jofies 
Wabb V. Daggett 
V. i^lummer 
V. Powers 
(t^jbb's iApwal 
Webster r. French 
V. Alassey 
u. AVhitey 
V. Woodford 
AVet'ker e. Weojper# 

Weed V. Beebe ' 


3Q0, 502 
129 




TABLE 07 CASES. 


Ixxiii 


Weed V. Panama R. B. .Co. 
Weeks v. Merrow • 

• ■ y. Wead 

Weir V. Humphries 

V. Weir • • 

We d V. Hadley • 
Weliaiid 0. Co. v. Hathaway 
We%r V. Baker^ * 

VVelcstey v. Duke of B. 

WoUesley 
Welles r. Cole 

V. Cowles 

Wells V. Abcrnetli^ 
i’. Evans 

• V. Horton 
V. Parker 
r. Porter 

. V. Treadwell • 

V. Tucker 
y. Tiler . 
o. WIlKains 

WcJ^h I' Carte%P • * 

V. Hayden 
•e. ^toweff 
Wendell c. Moulton 

• V. V^n Rensselaer* 
Wenirall A<Im;y 
Wcut^r. Fincher ^ * 
WoulWorth i’.*l3ay ^ • 

i’. Outhwaite 
WesHui i\ R. U. Co. 

We^t,r. Cuttlnjr 

V. JlPl^onnell , 

, r. P<‘nny 

V, Pfttchard • 

V. Sinuh * 

• r. IVentworth • 

• r. West 
Wcslhr.f)k c. M’Millan 
^Ve.st Camhridee r. Lexhigto 
Wost»'ott V. Cady 
Wesl^Tvelt,!’. Corporation of 

• 

r, Cregg 

W^stincath e. Westmeath 

• 

W estinort'lanil c. Dixon 
Weston r. Barker 
• r. Downes 
West Syndic e. M'Connell 
Wether'bee v. F'^t-'r 
Wethofill V. Neilson 
Wt^iiU)re I'. Seovell 
AVever i*. Baltzell 
Weyant e. N. Yosk ^H. Co. 
Whnrtou r. Mackenzie 
Vox.. It. 


Page 

808 

• 399 
782 
651 

• 200 
’• 709 

672 
116 
229,246 
246 
595 
436 
664 
900 
713 
514,515 
642 




179 
603 
159 
•26 

• 650 
729 
372 

• 420 
670 

31-1 

• 439 
884 
760 

• 304 

» 667 

105 
277 i 

• 26.S ' 
665 

• 553 
664 

is; 175 


Wheatley v. Miscal, 
^Wheaton v. East 

V. Peters 487, 
Wheeler v. Bowen 

• V. McMariand 
w. Moore 

V. Nevins 
V. Smith 
V. Train 

Wheelock r. Wheelwright 
Wheelwright v. De Peyster 
Wheldale v. Partridge, 
Whichcote v. Lyle * 
Whicker v. Hume 
Whipple V. Dow 
Whiston V. Stotlder 
Whitaker v. Blair 

Matter of 
• V. Sumner 
V. Whitaker 
Whitall V. Clark 
Whitbcckec. Skinner 
Whit^hilti. ■h, ex parte 
AVMiitcomb v. .Whitcomb 
White V. Arndt • * 

V. Brown 

• V. Bullock 
V. Campbell 
r. Canfield 
r, Cohen • 
c. Cole 

ex parte • 

c. (ianleii 
r. Hferoch 

• (iiffonl • • • 

\ Hall • 

I’.JlIcnry 
V. IMorton 
c. Ol^’er 


Page 
276 f 
269,271 
490,498 
122 
887 
122 
849 
354 
737 
810 
407 
259 
177 
677 
198 
620 
168 
251, 256 
802 
124 
175 
648 
536 
619 
442 
575 
560 
•230, 387 
625 
433 
738, 739 
536 
694 
495 
895 
628 

• 228 
44S 
711 


• 

0 

650 

c. Osborn 


448 

n 

64 

r. Parker 


260 


45; 

V. I’rfietor 


759 

N. T. 

V. Skinner 


876 

372 

,378 i 

c. Spettigue 


406 


116 

c. Uniwrsity , 


^55 

182, 

636,^ 

• V. Webb 

• 

790 


637^ V. Wliilc 

353, 

6*28 

.€59 

r. Wliflman 


106 


749 

• €> Wilks 


692 


663 

• c. WilsAi 

• 

608 

• 

1^»5 . 

r. Winnisimmot C 

o. 

832 


*4381 

' Whitcfltjii c. AIcLeod 


666 


663 

Whitehead r.gindersou 


763 

496, 

497 

e. eTuekett 

849. 857, 

899 


533* 

r. Vaughan 


890 


306 

Whitehoiise li Frost 

692, 

768 


274 

Whitesiiles r. Dorris 


130 


!/ 



Ixxiv 


TABLE OP CASES. 



Page 

r 

Page 

Whitfield 11 . Lord Le Despenoer 8-46 

W’illiam, The., 

788 

Whiting V. Brasfow 

443 

W'illiams p. Adams 

708 

t>. Earle 

202* 

, V. Ash 

• 291 

Whitman w. Lex 

354 

t*. Bank of M. 

348 

Whitmarsh v. Hall i 

, 275 

>■ p. Bankc. 

594 

W^hitmore v. W'hiteomb 

313 

1 V. Barton 

669,868 

Whitney v. Allaire 

G64, 672 

V. Brown 

268 

V. Brunette 

735 

V. Carter '' 

^ 676 

e. Duteh 

267 

V. Donaldson 

•r 1()8 

e. Einmet 

4 75, 4 78 

u. Dormer , 


r. Lcwi.s 

647 

t>. Everett 

699 

V. Sla^^ton 

638 

V. Given 

694 

V. W’^liiving 

517 

V. Iiutehiii|,son 

199 

W’hittemore v. Adams 

625 

V. Jones 

627 

V. Cutter 4 71, 

476, 479, 

V. Mabee 

276 


482 

V. Maiill 

159 

e. Giblis 

715 

i'. Millington 

755 

Whittington r. WMiittington 

75. 76 

' r. I^ituliell 

851 

W'hittleM'v r. Fuller 

119 

^ V. ^lonroe ‘ 

139. 142 

W'hitwell i'. Vini'tMit 

695 

‘ V. ^ItNir 

26 7 

V. W'arner 

398 

e. N. \\ C. II. Hi ** 

4 2.5 

W'iekwire r. Chapman 

, 546 

■ V 

432 

W’idgory r. Haskell 

• 747 

i' Sell. St. .Steulu'ns 

1 805 

Widloy V. Collins 

' 636 

f. W;aiker * 

858 

Wier’s ease • • 

99 

, V. Williams 71, 

, 359, 571 

Wigg V. Shultleworth 

639 

W’^illiams, Case of ^ 

544 

Wiggett i'. Fox 

/J05 

Williani', l^aae, C’.i>e <*1 

8 

Wiggins V. Ilathawai 

S16, 901 

Williani.'Oii r. Bern 

*, 610 

V. Keizer 

241, 71,3 i 

es BowVe 

.5.34 

Loieriiig • 

553 j 

e. Gordon 

' 282 

Wightman r. Wightinan 

42, 50 1 

* r Pari'ien 

45, 73 

W'lgniore v. Ja1 

305 1 

c r. Nmooi 

349 

W'ifbur V. Tolie}' 

16 

V. \Vatt> ' ' 

268 

W'llco k.s, er pitr'> 

36 7 i 

e, \Villi.iiiison ■ , 

. 75, 76 

W'ilcox i. Parmeh'b . 

.■i;5 7 ' 

Williii^s e C'on^eijii i 

659 

i>. W'lleo.x » 

73, 2.53 ! 

WilloUghbjIV. 11(11 lidge * 

832” 

W^ilde V. iJenkinx 

( 392 ! 

Will'’» Apjieal ‘ ' 

258 

r. W'ators 

411 i 

W'ilhard e. Hamilton 

425, 

W'ilder e. Aldrirh • 

122 | 

WililVot’s eiLse 

1.50 

W'ilderniaii e. B.iltimore 

351 

WiKoly e. Bailor 

• 1.59 

Wildman r. Wildtnan 

123 1 

e. Baprl^f Soe. 

631 

W'^iles V. W'iles * 

132 i 

e. Brc^t 

791 

Wiley r. Knight 

753 ; 

■ V. BueliaTian ‘ ■ 

695 

AVHkes & F. r. Fern>< 

699 ! 

1 '. Diek-on f 

' 840 

W'il^s V. Baek , . 

875 j 

e. Edmond-. 

«n ^''»8 

W'likimi r. Aikin 

4 9>4(, 500 I 

e. FlemillLT 

M9 

r. Bead 

894, 899 j/ 

^ e. Fra/k r 

51.3 

Wilkms^>n v. Camlli^li 

858 I 

e. G 11 Won 

881 

V. Kingr 40G, 

858 1 

e. Hniiiiiion 

8.32 

v’. Leland 

' 431 ! 

l). Hensley 

,7.3 4 

Payne 

56 f 

*' , r. IlfKifier 

733 

1 W'llkinsnn 

‘ 24.3 :' 

" '■ e. Howser 

595 

Wriulit ^ 

16 1 { 

e. IIiKli/in 

• 5.50. 

Willanl V. Ueinbanit i 

823 ' 

». Kneppley 

?4 9 

n. Uie« 

466 ! 

‘ e. K nott 

816 

V. The People c 

296 1 

r. Little ^ 6f.5, 800, 

804, 892 

Willets f. BufT’ahj Co, 

" 34 7 i 

r. Mam at 

« * 

11 



TABLE OF CAS^S. 

Ixxv 


Page 


Page 

Wilson V. M’Cullough 

169 

Wood V. Gamble 


101 

V. Reed 

448 

V. Malin * 


625 

V, Roach 

2.’>,2 

• V. O’Kelly 


139 

V. Rousseau 

473 

V. Partridge 


745 

V. Simpson • 

473 

^ V. R. R. Co. • 


849 

V. Smith • 

, 535 

* V. Roach 


762 

V. Shackleford 

659 

' V. Rus>ell 


704 

V. Tuminan * 

850 

V. Van Arsflale 


730 

a. Wilson* 72, 

162, 183 

V. Walkinson 


624 

^Y. & K. Road 

782 

V. Wood 

75, 

246 

V. Young 

854 

V. Yoatmaii 


771 

Wilson, Case of 

537 

V. Zimmer 


476 

Wilson’s Estate, Jnjfc 

177 

Woodbridge v. Allen • 


516 

Wilt V. Franklin 

745 

V. Wright 


625 

• V. Wclsh 

27 7 

Woodbtirn v. Modicr 


753 

Wiltshoar v. Cottrell 

439, 443 

Woodcock V. Barker 470, 

475, 

4 79 

Wiltshire v. Sims 

862 

Woodend v. Paulspiiry 


576 

, V. Wiltshire « 

• 53 

Wooderman v. Bahlock 


725 

Winans 7’.»Deninead 

481 

Wooflftj V. Dennett 

871, 

901 

Winch V, Birkenhead Cot 

• 366 

Wootihull Wagner < 

516, 

518 

Winchclsea v. (Jarretty 

5^3 

Woodleife c. Curtis 


827 

Wilu'holsea #*.-Nor<flifrc®259 

Wooflman^c. Chapman 


138 

WinrluMidontr flatfield 

289 

WoodmeSton r. Walker 

165, 

,173 

/'. MMi. Co. 

365 . 

Woo(fi’uir V. Cook 


589 

Winchester [Bishop of] r. Beavey 282 

Woodrum i;. Kirkp.ifti’ick 


159 

Winches,(I t T. Hoad v V^inient 3t7 

Woods V. Dennett 


900 

Wing w-. Mill 

632 

. r. Hall 


758 

Winsh^ V. Bank of ^ ff. 

• 900 

V. M’Gee 


692 

Win.slow 1 ' Mi^l'ch. Im. C*. 

112 

)>. Ru'isell 


704 

Winsmore v. (Treenbank 

184 

r. IVoods • 


49 

Winsor v. Kendall 

' 510 

Woodward r. Donnelly 


255 

Winter c. K. 11. Co 

• 373 

e.r parte • 


228 

Wintermpt^. Clarke 

818, 822 

c. Miller 


757 

Wise I’^’jlcfl^ 

678 

•c. Thatcher 


664 

Wiseman c. % <fndeput 

• 761 

• . r. AVa'jlibhlrn 


299 

\Viswall (■t^riii'-nn • 

307 

Woo<lwrth i’. C.trtis 


473 

Witherow i’,* Withei’ifw 

• 711 

, V. Sherman 

• 

473 

^'^ithers v, Buckley 

425 

r. Stone 

481 

, 4S2 

• r. Ljss 642 

, 691^766 

Woolfork r.Sullivan 


550 

%. Pinchard 

/ 172 

Woolsey V. Judd 


497 

iuWea\er • 

589 

Woolwich r. Forrest 


366 

Witherspoon r. Dubose • 

136 

Wooster v. 2forthru[» 


150 

Withey V. ^k)tlle • 

• 67J* 

Wooten V. Miller 


637 

Withlligton ^ Corey 

419,421 

V. Reed 


711 

Garthain 

880 

Worcester Bauk r. ^ycll^ 


«22 

\V®<lelI V. Coggeshall 

202 

Worcester T. Co. r. Willanl 


391 

Woelper’s Appeal • 

122 ' 

^Vordall r. Snlith 


723 

Wolf V. Mersereau 

.103 

AVordsworth i? B'illan 


830 

Wolfe V. Jiuyster 

758 

Worral^.*’. .Jacob *-• 


181 

WolUc, Koppel 

865 

* V. Mtifln • 

655 

, 849 

Woll.stoneeratl, Matter of 

202 , 2t9 

M’^orrell’s Appeal 

259 

, 261 

Wood V. A. & R. R. R. Co. 

'849 ' 

* Worsely^. Demattos & S. 


722 

■P. Ash 

462 

Worth V. Northain 


464 

' r. Bell 

704 

Worthington ^ Young 


170 

V. Dumraer 

387. 

Wotton i>. Ilele 

120 

, 169 

1 ', Fales ^ ^ 

466 

Wray r. Wni^r 


82 

V, Fenwick 

278 

Wray’s Trusts 


178 



Ixxvi 


TABLE OF CASES. 


V. Arnold 

Pago 
1.34, 257 

V. Bell 

677 

V, Biirs: 

656 

r. Bird 

515 

V. Campbell 

770 

11 . Hart 

662 

r. Hieks 

237 

V. Lawes * 

764, 765 

r. Moore 

631 

V. Morlc} 

128 

V. Petrie 

387, 698 

V. Sannuda 

685 

f. SeotC 

377 

r. Shelby K H t\. 

391 

r. Snell 

887 

r. Steele 

269 

r. Steven- 

420 

V. Tallmailge 

176 

V. Trustee- nf M. K, 

ChiK'eb 


200 ,a 12 , 

r. 'Wil.-nx 
V. Wright Nil, 

Wrinkle r. Tvler 
Wvatt Barnard, 

W yekolV f. B()l:<:' 
Wveth c. Stone 
Wyld r 1‘i. kford 
Wylly e. Coliin-i 
Wyman v. lIo(jpe' 

V. IIurllMii! 

V. Smith 

V. ^\’ili>!|r>-.v 

Wviuan’-j Anneal 
^V yngert r. Aorto.. 


.561 

ao;t, ;to4, 878 
H'S 0 12, 262. 

6ua 

646 

497 

61 

4 7 Gii 4 7 S 


Wynn v. Iliday 
Wynnt t;. Jackson 
r. Thomas 


Page 

649 

620 

897 


Y. 


Y. & M. L. K. 11. Co. i'. AVinan.® * S84 
Yale V. Dedcrer 160 

YarlKjrongli e. Bank of K. 

608 
359 
527 
103 
133 
367 
335 
881 
677 
560 
622 
.728 
150 
‘ 85S 
423 


Yates V Boon 

V. Abates 

Yates & Mi'lntyrej-. Curtis 
Yeaton r. Fry 
A'oho e. Barnet 
York Co. V. IIiulsoii 
V. Kegina 
A orkc (irrinaugli 
Young V. Burton 
(jr /}ai-\‘c 
r. Harris 
AleCJun- 

V. Paul I 

f. Wright 
Young’s ease 
A'ule V. Yule 


S 11 

*’ . / 


I 60 , IG.'S 

ifc. A 

t 


2.5 7 

Zabri'kie r. Smith 

078 

4.58 

Z.'ieh.ine '■ Na-li 

87,3 

7i;{ 

Zagury >• Furiieli 

692 

705 

Ziegi-nfii-s. t.r/)///,'/ » 

511 

550 

Zimniei mail r. Andei-. 

354 

. 30 ] 

Zoiieh,''. I’ar-'Ui- 267? 268. 269. 

270 



LECTURE XXV. 


OF ALIENS AND NATIVES. 


• We are next to consider the rights and duties of citizens in 
their domestic relations, as distinguished from the absolute 
righte of individuals^ of’which we have already treated. Most 
of tliose relations aie derilcd from the law of nature, and they 
are familiar to the institutions of every country, and consist of 
husband jjnef^wife,* parent*and child, gpardian and ward, and 
master ?ind servant. To these may be added, an examination 
of certain artilicial per^iorft created by law, under the well-known 
nami^of corporatio^is. There* is a etill more general division of 
the ifthabitants c^cry country, under the comprehensive title 
6f aliens and natives, and to the consideration of them our 
attention will be directed in the present lecture. • 

.N'Jtives are, all persons born within the jurisdiction and 
allegmtlfce*Qf the United States, (tt]^ If they w^r^ resident citi- 

•- ' '-A—- 

.. . • • • 

^ (n) 1 111 -, is tlic rule of th« common law, without any regard or reference to the po- 

Ihi c'.il coniliiiun or allegiance of tlleir parents, with ih# exception of the children of 
anilnssifflor>. who are in theory h^fn within the allegiance of the foreign power they 
rcpn-..etit.* Calvin’s case,^ Co. Lynch v. Clarke, I Sa^tdford’s Ch. It. 584, 639. In 
this l.i.st i-a.se, the doctnne*-clativc tho*listinction between aliens and citizens in the 
jiirisprudetH'e of the United States, wa.s extensively and learnetlly discussi-d, an^ it 
that the subject of alienage, under our natiojfnl coinpact, was a natfoual 
,si#tj<'et, and that tlte law on tbi.s subject which jirtvailcd in all the United Sr<ues, be¬ 
came thf C'vnmon hiir of' Itf f.'nileii ,'''<r/t(js,^ien the union 'of the states was eonsum- 
mnti-d ; and the general rule almve »ftited is, cotiseoiiently, the governitig principle or 
common law of the United States, and not of hvidiytl statfS’sepatjjitely consid¬ 

ered.* The riglit of citi/ajtt.ship, as (|^tingu«shed from alienage, is a national right, 
character, or condition, and does tiSupert^in to the in«lividiial stales separately cotisid- 
pred. The tpicstion is of imtionni, and not individuifl sovcrcignt}’, and is governed by 
theaprinciph's of the eomtnoii law which prevail in the ^’nited States, and became, 
imder the constitution, to a limited extent, a system of national jurisprudence. It was 
accordingly held, jp tl^u ease, that the comphiinan^ whetfwas bom in New York, of 
alien parents, during their temporary sojourn there, and returned while an infant, be- * 
VOL. II. 
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C 

zens at the time of the declaration of independence, though 
born elsewhere, and deliberate!}; yieldctl to it an express or im¬ 
plied sanction, they became parties to it, and are to be consid¬ 
ered as natives ;itheir social tie being poeval \v*ith the existence 
of the nation. If a person was born*hcre before our independ¬ 
ence, and before that period voluntarily withdre,w into other 
parts of the British dominions, and never returned; yet^^j^glMW 
been held that his allegiance accrued to the state in which he 
was born, as |hp lawful successor of the'king; and that he was 
to be considered a subject by birth. («.) It was admitted 
*40 that this ’claim of the state to the allegiance of all per¬ 
sons born within its territories prior to our Revolution, 
might subject those persons who adhere to’thtnr former sover¬ 
eign to great inconveniences in timeV)f wat, wluyi tw^ oppos¬ 
ing sovereigns claimed their allegirjiV’^e; and undei^the peculiar 
circumstances of the ra?ie,^it was, undoubtedly, a vejy strong 
application of the common-law doctrine of natifral and* per¬ 
petual allegiance by birth. The inference.to be drawn from the 
discussion in the case of M’*Ilraine v. Coxe.^b) would seeyl to 

be in favor of the more reasonable doetrimf tflkt ncj antenatus 

• * 1- ' 

ever owed any allegiance to the Utiited States, or to any indi¬ 
vidual state,•provided he withdrew hiiyself from this country 
before the establishment of our independent governrfi^ut.^vnd 
settled under the king’s allt^ancc in another part of4rts min¬ 
ions, and never afterward:# prior to the tri'ifty of^pcace,/burned 
and settled here. The United States*did yot exist as an indc- 

_ • • 

\ • 

in<; the first jear of li -r hirth, with lir-r tiart-nts to their natfvc country, siinil always 
rcsiflfcd there nfitrwards, was’a citizen of the^l.'nitcd .StaU\ hy hirth. This was the 
principle of the Ktijjlt-'h common law in respect to all pcr.son.s horn within <h(! kijig’a 
alltfi^ticc, aii'l %sas the law of the colonics, and heiainc tin law of fach nfld al l of th e 
states, when the deduration of independence was made, and contiiiiicd so 
e-itahiislinictit of the con-tiiutioii of tlie Uiiit^ .States, when IW- whole exclusive juris- 
dii tion (A this subject of citiienshifi passed To tlioiJJnited .States, and the .same princi¬ 
ple has there remaini*J.* ^ • 

(o) Aitislie*;;. Martin, 9 ^lass. licp. 45^. 

(>') 2 Cranrh, 280. 4 Ibid. 20^. 

..— . - - • 

1 In the rase of lircil Scott v. Sniidford, (19 How. U. h. it was held that a negjp, 

whose ancc-tors were iiiipurte>1 into tlii.s i-oiintr^and sold ns slaves, is not a citi/.en within 
the rneariiti" of the coii-titutio%of the United States. But McLean and Curtis, .L J., dis- 
•aeiited, and Nelson and Grier, .1. .L, ^xp^e«9ed no opinion. 
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pendent government until 1776; and it may well be doubted 
whether the doctrine erf'allegiaijce by birth be applicable to the 
case of persojis who did nof reside here when the Revolution 
took place, and* did riotj therefore, either by telection or tacit 
assent, become rAembertf of the newly created state. The 
grotui^d of tli§ Qecision in the latter case waeC, that the party in 
QHfe4mn was not only born in New Jersey, but remained there 
as an inhabitant until the 4th of October, 1776, when the legis¬ 
lature of that state asserted the right of sovereignty, and the 
claim of allegiance over all persons then abiding within its juris¬ 
diction. By remaining there after the declaration of independ¬ 
ence, and after that statute, the party had determined his right 
of election to witlitkaw* and had, by,his presumed consent, be¬ 
come a member of the neV government, and was, consequently, 
entitled to protection, j^nd bfmnd to allegiance. The doc¬ 
trine in t|je ^ase of Respublica v. Chapman^ (a) goes *also *41 
to crcny*the cftiim of allegiance, in the case of a person who 
though bern here, wag ndt here, and assenting to our new gov- 


ernm^’iTts, when tl^ey 


were 


first instituted. The language of 


thatt:ase wus, tJHit J^llegiance could only attach upon those per¬ 
sons who were then inhabitants. When an (»ld government is 
dissolved, and q new one formed, “ all the writers#agree,” said 
Ch^. .M’fvcan, ‘‘ lljat none are subjects of the adopted govern- 
meiit^\\^io*have not freely assented,to it.^’ The.siame principle 
’was dt^^ared b^ lhe»Supreme Cournof New York, in Jackson 
v. Wkitey{b) and it,was* held, that tlfeugh a British “subject 
abiditi^ here as a freeholdfr on the 4th o*’ July, 1776, and was 
residing here on thy 16th ^f July, 1776, when the convention of 
the state asserted tljji; right of sovereignty •and the claim of alle- 
giasee over all sueli persons, yet, that under the circumstances, 
tliii^'JJftsou in question being a British oflie.<ir, aneji a few wAks 
thereafter placed on his parole,uind In Decjcmber, 1776, jctlning 
the British forces, was to.Jje aeeme^l an ^lien, and as having 
never changed Ids allegiance, or ete 4 *tC^l to, bec(ftne jy party to 
our*new government. The•iloetfine in the case of AinsUe v. 
Marlon was contrary, also, to what harf been held by the same 


(a) 1 DalliA, 


{bf 20 Joliusi. Rep. 313. 
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court in the cases of Gardner v. Ward and iCiZ/iawi v. Ward^ (a) 
where it was decided that pers 9 ns borri in Massachusetts before 
the Revolution, who had withdrawn to a British province before 
our independence, and retvuned durii^, the war, retained their 
citizenship, while the same persons,'had they remained in*the 
British province until after the treaty of peace, Would havj^een 
British subjects, because they had chosen to continue theu^&»r> 
mer allegiance, and there was but one allegiance before the 
Revolution, f This principle was asserted by the same court in 
the case of Phipps, (b) and I consider it to be the true and sound 
law on the subject.^ 

*42 * To create allegiance by birth, the party must be born, 

not only within the territory, but within the allegiairce of 
the government. If a portion of the‘‘country be taken^and held 
by conquest in war, the conqueror acquires -the rights of the 
conquered as to its dominion and government, ancVchydren born 
in the armies of a state while abroad, and occupying a foreign 
country, are deemed to be born in the allegiance of tin*.sover¬ 
eign to whom the army belongs, (e) It is ^(lually the do^t^rine 
of the English common law, that during su^’h k >stih»oceu{Ihtion 
of a territory, if the parents be adhering to the enemy as sub¬ 
jects de fact,o, their children, born under such temporary domin¬ 
ion, are not born under the allegiance of thq conquered, (dj^ 




{o) 2 MaS'. Rep. 23fi, 244, 

(ft) 2 P'ifk. Rep. 394, note, ^cc, ako, Diijiont v Pepfifr, State RoportM, S V. p. 5, 
S. P. la Iiij'lw V. Tlie TrUj^tee.H of the Suiloi'.’fimig llarhor, 3 Pen-rs’s 1'. S. 

99,122, 123, it was ailjudgcd, that the ri;;htsi>f clS^tion between tlie now unil*old gov¬ 
ernment did exist at the Resolution, in 17TG, to all tlio iiihifl>iiants; and that ilu- only 
diffieultv was, as to the timo*and as to tho ovidenre of the*#lottion, so ns to determine 
lliw qiic.stion of allegiance and alienism. Them was a rea,>-onahlc time alleged rtt elect 
to icmain a subject oT Great Britain, or to hceome a citizen of the ljiiite<^ plates, 
li.id. IfiO. * ' * * • 


fc) Vattel, b. 1, eh. 19, rfcc. 217 ; b. 3, 13, see. 199. 

\i1) Calvin’s case, 7 Co. Is, a. ^''augbafi, Clit' 1., in f'raw r. Ramsey, Vnngh. Rep. 
2S1 Dyer’s Rep5'224, a.^pl. 29.*' alien, say.s Lord Coke, in Cnlviir.s ease, is a 
pcrs(>n out of the ligeance of the king . It i? not erha rrrfnum, nor trim but 

ej-fni hrjt'intiitm. To make a suVjcet born, ‘he patents mn.st l»e under the aelual obe¬ 
dience of th«! king, and the plac5 of birth be within tho king’s obedience as*vcU ai^ 
within hi, dominiori.s. 


1 Calais e.* Murshflold, 30 Maine R. 611. 
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• 

It is the doctrine o*f the English law, that natural-born subjects 
owe an allegiance, whkli is intynsic and perpe?ual, and which 
cannot be devested by any aCt of their own. (a) In the case of 
Macdonald^ who "was trjod for high lyeason in 15(46, before Lord 
Ch.* J. Lee, and wfio, though born in England, had been edu- 
catefc^in Fraqc%, and spent his riper years there; his counsel 
8p<afc-!a against the doctrine of natural allegiance as slavish, 
and repugnant to the principles of their •Revolution. *43 
The court, however, said, that it had never been ^ubted 
that a subject born, taking a commission from a foreign prince, 
and commitUng high treason, was liable to be punished as a sub¬ 
ject for that treason. They held, that it was not in the power 
of any private subject to shake ofl' hij allegiance and transfer it 
to a foreign jirincc*; nor*was it in the power of any foreign 
prince, by uaturaHzing pr entploying a subject of Great Britain, 
to *dissolvp tlTc boiul of allegiance bet\\a?en that subject and the 
crovvn, (b) Entering into foreign service,-without the consent 
of th(i* sovereign, or ^efu^ing to leave such service, when re¬ 
quire^ by proclamayon,is helcf to b^ a misdemeanor at common 
law. ft) • ^ » 

It has been a question, frequently and graveW argued, both by 
theoretical writers and in forensic discussions, whetj^er the Eng- 
lish^ij^ttiTie of peq^etual allegiance applies in its full extent to 
this t-mthlfy. The writer^ on public law have.gpoken rather 
loosely,^ut generally«in favor of the right of»a subject to emi¬ 
rate and abantlon |jis n&tivc country^ unless there bfi some 
jjosilive restraint by law, ^ he is at the ti«ie in possession of a 
public trust, or unU'ss his^ountry be in distress or in war, and 
stands in need of ^lis assistance, {d) Gicero regarded it as 

C. 1 SC, Dyer’s Hep. 298, b. 300, b. 1 Blacks.'Coin. 070, 371. I Hale's 
1*. C. OS. Fo.sfer’s Cro^ Law, 7, r)9, 

(ft) Foster’s Crown Law, .59. • • 

(c) I Ea.st’s P. C. 81. 1 Hawk. 1* C. b. l.eii. A, see. 3. On pie ICth of Ootober, 
1807|ithe kinff of Kn^land ileelared, bv proelamiilion, tliatthc kinjrdoiu iras menaced 
and cndanKorcd, and he recalled fwm%rci^ii service all seamen and seafaring men, 
who w(;rc natural-born subjects, and ordered them to*witI>draw themselves, and return 
ftoige, on pain of being proceeded agaiivst for contempt. It was further declared, that 
no foreign letters of naturalization eould,^m any manner, Revest his natural-bom sub¬ 
jects of their allegiance, or alter tbeir duty to^tbeir lawfupsovereign. 

(d) Grotius, b. 2» cff. 5, sec. 24. Puff. Droit J^s Gens, liv. 8, ch. 11, sees 2. 3. , 

1 
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* 44 one of the firmest foundations of Roman * liberty, that the 
Roman citizen had the jjrivilege to stay or renounce his 
residence in the state at pleasure, (a) The principle which has 
been declared ia some of Qjur state cpastitutiens, that the citi¬ 
zens have a natural and inherent right to emigrate, goes' far 
towards a renunciation of tlie doctrine of the English conamon 
law, as being repugnant to the natural liberty of mankiii^^fpso- 
vided vre are to consider emigration and expatriation as words 
intended in those cases to be of synonymous import. But the 
allegiance of our citizens is due, not only to the local govern¬ 
ment under which they reside, but primarily to the government 
of the United States; and the doctrine of final and absolute ex¬ 
patriation requires to be jdefined with precision, and to be sub¬ 
jected to certain established limitations, before it can be admit¬ 
ted into our jurisprudence as a safe and. practicable principle, or 
laid down broadly as a ♦A'ise and salutary rule of national policy. 
The que^stion has been frequently discussed in the courts xif the 
United States, but it remains to be definitively settled by judicial 
decision. (6) ‘ 


Bynk. Q. J. Pufe. ch. 22. Vattcl, b. 1, rh. 19, sees. 218, 223, 224, 225. 1 Wyckefort, 
L'Einbass. 117, 119. e , 

{«) \e tjuis invitus riviiate wiittitur : neve in rivitate mam at luvitus. rnun 

/nndumenta Jirmt^hniti^no^titK lilieijfitts, sni t/u/inrjuu juri< it rttiiieit'ti‘et dlmilh wh esne 
domtmtvi. Oral, pro L.*C. Bulbo, eh. 13. In the irtittfy betwfon the IJ* .ted States 
and Saxtfny, in 1H46, it was declared that every kind of drait d’Aubairie, dtoit de »«- 
traite, and droit de deliwtion or tax on etnii'ra.^on, was abolished between the eon' 
trai ting parties and their subjects. 

(b) In the case of The State v. Hunt, in South Carolina, in 1835, (2 llill's S C. 
Rep. I,) tlie subject of allegiance, and to whom due un^ler the constitution of tlie 
United Smtes, was profoundly discus.sed, tiVid it Was declared by‘a ’maj.onty j/f tlie 
Court of Apjieals, that the citizens owed nllegiatice to the United States, an4 su’.iordi- 
nately to the state sindcr Vhieh tin y lived ; that allegiamc was not now ust'ff iif the 
feurlaPsense, arisiijg out of. the doctrine of tynure, and that we owc<l allegiance or obe- 
dicnec to both governmentf, to thcextent<if tli<^^con.stitutionnI j»owi.rs existing in each. 
The court held, that an oath prcsyi'ibefl by an Act of the legislature of December, 1833, 
to be taken ■by every miiifla officer, \lmt he shouhl he /nithful, and true aUe<jianci; bear 
to the slate of South Carolina, was unconstinluonal and void, as Ixdng inconsi.stent 
with the allegiance of the citizenir to the fe/fcral government. The court consequently 
condemned the ordinance of the convention of South Carolina of .N'ovcroher, 1832, M 
containing unsound and heretical doctrine, when it declared tliat the aHeginnce of the 
citizens was due to the state^ and obedience only, and not allegiance, could be due to 
any other delegated power. ’ , 
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A review of those discussions cannot be unin^tructive. 

In.the case of Talbcft v. Jansofiy {a) the doctrine was brought 
before the Supreme Court o*f the United States, in 1795. It 
was.contended, dn one^slde, that th® abstract. r%ht of individu¬ 
als •to withdraw from the society of which they were members, 
was i^itecedeut and superior to the law of society, and recog- 
nifl*iQjy the j^est writers on public law, and by the usage of 
nations ; that the law of allegiance was derived from the feudal 
system by whitjji men were chained to the soil ojli which they 
were born, and converted from free citizens, to be the vas¬ 
sals of a lord or superior; that this country * was colonized *45 
and settled upon the doctrine of the right of emigration; 
and the,right was inljontestable if exercised in due conformity 
A^ith tlu^mor^l and’social'obligations; that the power assumed 
by the govenynertt of the Jlnited States^of naturalizing aliens, 
by an oath ol" allegiance to this cou^jtr;f, after a temporary resi¬ 
dence, virtually implies that our citizens tnay t^ecome subjects 
of a fcft-eigji power by*the same means. 

TliiJ counsel on ^le oth^r side conceded, that birth gave no 
property in “the tlTan,*and that upon the principles of the Ameri¬ 
can government, lie might leave his country “when he pleased, 
provided it was done bona fide, and with good cau.s^, and under 
the’Insulations prescribed by law ; and tlyit he actually took up 
.his rc*sidence in another •country, wnjler an o^jetf and avowed 
decIaraAon of lys infention to settle there. 'This was squired 
,by the most authorikitive ^riters on Ae law of nations; and 
Bleineycius, in particular, inquired that th^ emigrant should de¬ 
part with the dosiro to expatriate, and actually join himself to 
another ^tatoj thathough all^his be done, it only proved that 
a nftin nTSght be entitled to the right of citizenship in two coun- 
and proving that he had been received by one counrry, 
did not prove thatjiis own country had surrendered him; that 
the locomotive right linally*tlept*ided|upon* the consent of the 
government; and the power of regulating•emi^atioji was an 
incident to the power of rSgylating naturalization, and was 

vested exclusively in Congress; and iflitil they had prescribed 

• • 


(a) 3 Dallas, 133. 
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the mode and terms, the character and the .allegiance of the cit¬ 
izen continued. • ‘ 

The judges of the Supreme Court felt and discovered much 
embarrassment®in the consideration of*this delicate and difficult 
question, and they gave no definite opinion upon it. Oife of 
them (a) observed, that admitting the intention of e>*patri- 
*46 ation had been legally declared, it was necessaryit 
should have been carried into effect, and that the party 
should haveP actually become a subject of the ^foreign govern¬ 
ment ; that the cause of removal must be lawful, otherwise the 
emigrant acts contrary to his duty ; that though the legislature 
of a particular state should, by law, specify the lawful cause of 
expatriation, and prescribe the manner id which it might be 
effected, the emigration could only affect tlfb locaj allegiance df 
the party, and not draw after it. a ^renunciation ^of the higher 
allegiance due to the Uilltejl States ; and that an Act of Congress 
was requisite t^o rein'ove doubts, and furnish a rule of civil con¬ 
duct on this very interesting subject of expatrialioiT, Another 
of the judges (b) admitted the right of indiv idual eniigratibn to 
be recognized by most of the nations of Worlds and thpt it 
was a right to b(i exercised in subordination to the public inter¬ 
est and safely, and ought to be under the regulation of law; 
that it ought not to b^ exercised according to a maq^^s \yj'’ and 
pleasure, without any restraint; thaUevery man is Vurtirled to 
claim rights and protection in society, diid he is, itii'llis turn, 
under a solemn obligation to disclujjge hio duty; and no maq 
ought to be permitted to abandon sdeiety, and leave his social 
and political obligations unperformed. Theugh a per.son may 
become naturalized abroad, yet ?.f he. has hot been legally dis¬ 
charged of his allegiance at home, it will remain, uo^tHthstand- 
ing the party may have placed himself in dilliculty, by doui^le 
and conflicting claims of allegiance. 

The majority of tlie Supreme C'oUrt gave no opinion upon the 
question‘d but the inference from the discussion would seem to 
be, that a citizen could,not devcstHiimself of his allegiance, ex¬ 
cept under the sanction bf a law of the United States; and that 


(a) Patterson* J. 


(f>) IredcH.J.* 
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until some legislative^ regulations on the subject were prescribed, 
the rule of the comraonjWw must Prevail. ’ 

* In 1797, the same question was brought before the *47 
Circuit Court of the Ui^ited States fqr the district of Con¬ 
necticut, in the casfi of Isatic Williams^ (a) and Ch. J. Ellsworth 
ruled»that the^cbmmon law of this country remained as it was 
befqr^yhe Revolution. The compact between the community 
and its members was, that the community should protect its 
members, and that the members should at all time^be obedient 
to the laws of the community, and faithful to its defence. No 
member could dissolve the compact without the consent or de¬ 
fault of the community, and there had been no consent or default 
on the p|irt of the Unitetf States. “ I'ljo visionary writer carried 
the principle to the# exterA th^t a citizen might, at any and all 
times, renotmce his owrj, and join himself to a foreign country; 

^ and no inljjpreTice or'consent could be dralvn from the act of the 
goverament ifl the naturalization o^ foreigners, as we did not 
inquirq»into the previous delations of the party, and if he embar¬ 
rasses^ himself by qpntracting’contitidictory obligations, it was 
his o^n folly or Ifts ]5|j.ult.” 

T'liis same subject was again brought before the Supreme 
Court in the case of Murray v. The Charming Pfitsy, in the 
ycai^801f(6) It .was insisted, upon the argument, that the 
right ^Expatriation did Cjiist, and \yas acfmitted by all the writ¬ 
ers upol^ general lawf but that its exercise must be accompa¬ 
nied by three circumstanced, viz : fitness in point of time, fairness 
of intent, and publicity of Ae act. The oourt howfever, in giv¬ 
ing their opinion, avoided any decision of this great and litigated 
point, by observing^ that “ whether a pefson born within the 
United fc^at'es, or becoming a citizen according to the estab- 
lisbed^aws of the country, can devest himself absplutely of that 
character, otherwise than in such martner as may be prescribed 
by law, is a question which^ wife not nece^ary to decide. 
Afterwards, in the Circuit "Court tlic Ignited. States, *48 
at Philadelphia, (c) Judge^ V^iashifigton observed, that he 


(а) Cited in 2 Cranch, 82, note. • 

(б) 2 Cranch, 64. ' * 

{c)*Unft€d States v. Gillies, 1 Peters’s C.^. Rep. 159. 
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did Hot mean to moot the question of expatriation, founded on 
the self-will of a citizen, because it beside the case before 
the court; but that he could ntrt admit that a citizen of the 
United States, could throw oft' his <ijlegiance to his country 
without some law authorizing him to do so.* This was the*doc- 
trine declared also by the Chief Justice of Ma^ssachus^ts. (a) 
The question arose again before the Supreme Cour t^g £> the 
United States, in February, 1S22, in the case of ^T/iC Santissima 
Trinidad, {1^ and it was suft’ered to remain in the same state of 
uncertaitity. The counsel on the one side insisted that the 
party had ceased to be a citizen of the United States, and hJd 
expatriated himself, and become a citizen of Buenos Ayres, by 
the only means in his power, an actufil r«sidence in that •coun¬ 
try, with a declaration of his intention to that efie^t. The 
counsel on the other side admitted; that men.rna^ Amove from 
their own country in d^er to better their cdnditidii, ^ut it must^ 
be done for good cause,*and without any fraifduletit intent; 
and that the 'slavish principle of pefpe^ual allegiance growing 
out of the feudal system, f*nd the fanciful jdea that a man was 
authorized to change his country anti his ^allegianoc at lift own 
will and pleasure, were equally removed from the truth. AFr. 
Justice Sto^y, in delivering the ojiinion of the court, waived the 
decision of the question, by observing tha^ the coiift? ga^i no 
opinion whether a citizen, mdependent of any legisl!#tifl?«Act to 
that effect, could throw' off his own aliegiance to JJls native 
country ; that it was perfectly clear 'it could not be done with¬ 
out a bond fide change of domicil, l^ider circumstances of good 
faith; and that it would be suflicimit to ijscertain the precise 
nature and limits of ♦his doctrine of expatriation, when it should 
become a leading point for the’judgment of the*cour/. 

*40 • Frotn this^historical review of Ihe principal SiscussUms 

- in the federal, courts on this interesting subject in Ameri¬ 
can jurisprudence, the better o^iinivp would seem to be, that a 
citizen cannot, renounce^ jiis allegiance to the United States 
without the permission of ' govno-nment, to be declaretl by 
law; and that, as thetc is n6 existing legislative regqlation 


(«) 9 Mas^.Vep. '.61. 


(/<) 7 Whelton? 283. 



• OF THE RIGHTS OP PERSONS. 


11 


LEO. XXV.] 


on the case, the rule o£ the English common law remains unal¬ 
tered. (a) • • 

There is, however, some relaxation of the old and stern rule 
of the common laW, requited and admitted undef the liberal in¬ 
fluence of commerce. Though a natural-born subject cannot 
throw j^ff his ajlegiance, and is always amenable for criminal 
acts aga^st his^native country, yet for commercial purposes he 
may acquire the rights of a citizen of another country, and 
the place of doniicil determines the character of a^arty as to 
trade. (6) Thus, in the case of Srof v. Schawartz^ (c) it was de¬ 
cided, in the Exchequer, 13 Geo. II., that a residence in Russia 


gave the English mariners of a Russian ship the character of 
Russian tpariners, within tlie meaning of the British Navigation 
Act. An^ in the case of Wilson v. Marryat, {d) it was decided 
by the Court of K.-B. th^t a jilitural-born British subject might 
jicquire the^ cliaracter, and be entitle^ tS the privileges of an 
American citizen, for commercial purposes.' So,,an American 
citizen rftayjobtain a foieign domicil, which will impress 


upon hyu a national <iharacter *for cfimmercial purposes, 
in like*mann(?r as Jf h« were a subject of the government 


{a} Ti)is ruje^vas admitted in Inglis i-. The Trustees of the Sailors’ Snug Harbor, 
3 I’ctcr?'* ,U. S. Pep 99, niuP expressly declared in Shanlv*f. Dupont, Ibid. 242, where 
it was lK‘I(f, tHc S upremc Court oj the Cnited States, that the^inAriiage of a /erne 
sole with an *t^n produced no tiissoliition of her nativ e allcgiaxee ; ^ and that it was 
the general doctrine thal^io persons oiMild, by any aet of their own, without Ae con- 
^seyt of the government, put off their i^legiance and become aliens. The Court of 
Ap|ffnls ofjlventucky, in Alsbcrry w. IMwkins, 9 Dana’s R(^. ITS, so late as 1839, did 
indeed consider expatriation a practical and fundamental American doctrine, and that, 
tj' there he no statute reyulatiot^ on the suhject, a citiKcn maji, in good faith, abjure his 
coutiiry, and that tb< 4 assent oT the govemmPnt was to Im* presumed, and he be deemed 
dcnntioifalizcdr^ But from the cases alrcadv referred to, the weight of Ameriean au- 
thoHip is \n favor of the opposite doctrine, and which is founded..as I apprehend, 
iipon*tho most safe and practicable principles. The haturalTzation laws of the I'nSted 
States are, however, inconsistent with this geiyiral doctrine, f|>r they require the alien 
1 who is to be naturalized to abjure his Tormcr allegiaVce, without requiring any evi- 
ffcDCc that his native sovereign has released it. • • ’ •, 

(6) See vol. i. pp. 74-76. “ 

• (f) Comyn’s Rep. 677. 

\d) 8 'r%rm Hep. 31. 1 Bos. & Pull. 430, S. C. 

• • 

,----—— - 

’ Nor is her allegiance dissolved by her resicTeuce with him ityi foreign country. Beck 
V. McGillis, 9 Barb. 3Bf • 
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Tinder wKich he resided ; and yet without losing on that account 
his original character, or ceasing to be bound by the allegiance 
due to the country of his birth, (a) The subject who emigrates 
boni and ^procures a«foreign naturalization, may entangle 
himself in difficulties, and in a conriict of (duties, as Lord Hale 
observed; {h) but it is only in very few cases tHat the mynicipal 
laws would affect him. If there should be w^r bet\vj?enr his 
parent state and the one to which he has attached himself, he 
must not a^'U himself against the parent sta^; and if he be 
recalled by his native government, he must return, or incur the 
pain and penalties of a contempt. Under these disabilities, all 
the civilized nations of Europe adopt (each according to its 
own laws) the natural-born subjects,of other countries^ 

The French law will riot allow a natMral-bprn subject of 
France to bear arms, in the time, o^war, in the sprvice of a for¬ 
eign power, against Fffinpe; and yet, subject to that*l^mitation,« 
every Ffenchman is free to abdicate his country, (c) * 

(2.) An alien is a person born out of the juri.^licfton and 
allegiance of the United States, ^’here are some exc«*ytions, 
however, to this rule, by the ancient English faw, ds in tht^ca^ 
of the children <5f public ministers abroad, (provided their wiyes 
be English^women,) for they owe not even a local allegiai^ce to 
any foreign power. (^) So, also, it is saidf that in .ever^J^ase, 


(a) ifnitod Siate'i v. Gillie.*^ 1 Potcr-?'.s C. ftep. ITjO. AInrrnT v. The Schooner 
Charminj; Betsy, 2 Criincl^ 6T. By the ori^iCal Mugna Charta, granted by K'ng 
John, art. .33, it wan declared, I't licent xuncuiqueu:^irt dc rfynoH rtdire mlvHfide, Lhm- 
ini refjis. Vide supra, p. 33. • 

(fc) 1 Ilale’a P. C. 68. ^ ^ \ 

(c) Pothier’i Traite du iJroit de Propriete, No. 94. Code Napofeon,^ Nos. *7, 21. 

Broit civd Pranynis, tom. i. No. 266. By a decree of the Eifipcror of Aus¬ 
tria, of March 24th, 1835, Austrii^n sulyects, leaving the Aastrinn doniiniuns wi'tbout 
pcrniission of the magistrates and release of Austrian citiTtnsliip, and with nn inten¬ 
tion never to return, becofne unlawful eitfigranU^md lose ail their civil an*l political 
rights home. Accepting foreign^cstizenship, or entering into foreign service without « 
leave, are-^eeisire proofs of such intcotion. ^Eiicyclu. Ainer., tit. KmigratioiM This 
is understood to be the con.scq^jcnce attnc{ic.d by<he law in France to Frenchmen en¬ 
tering foreign service withont latvc. They lose their nationality, or civil ainV political 
rights a.H Frenchmen. In^thc case of the L'nited States v. Wyngall, 5 Hill, N. Y^Bcp. 
16, it was held to be lawful to enlist alieiis into the army of the United Slates, and * 
the contract would be valid. 

{d) Calvin’s case, 7 Co. 18, a. 
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• 

:he children born abroad, of English parents, were capable, at 
common law, of inheritmg as patives, if the father went and 
continued abrdhd in the cITaracter of an Englishman, 

* with the approbation pF. the sov£?reign. (fl) Tbe statute *51 
of 25 Edw. III. slat. 2, Appears to have been made to 
remove doubts bs to the certainty of the common law on this 
subject^ and it declared that children thereafter born without 
the ligeance of the king, whose father .and mother, at the time 
of their birth, were natives, should be entitled to^he privileges 
of native subjects, except the children of mothers who should 
^ass the sea without leave of their husbands. The statute of 
7 Anne, ch. 5, was to the same general effect; but the statute 
of 4 *000. II. ch. 21,^ecp*ircd only th^t the father should be a 
natural-j^orn subjeet»at tbt? birth of the child, and it applied to all 
children then born, or t^iereaTter to be born. Under these stat¬ 
ute’s it hag b5en held, (6) that to entitle«a child born abroad to 
the rights of tfh English natural-born subject, the^fathej must be 
an English subject; aud ii the father be an alien, the child can- 
not il^jjerit to'^the nvther, though slfb was born under the king’s 
alle^gTanee. • ' • 

The Act of Congress of the 14th of April, 1W2, establishing a 
uniform rule of naturalization, affects the issue of two classes of 
peratnis:* fj.) By tl*e 4th section it was dj'clared that “the chil¬ 
dren af^idtsons duly naturalized uuder any o/ the laws of the 
United States, m* whb, previous to the passing of any law on 
that subject by the ggveran^nt of the Wnited States, may have 
bfccom^e citizens of any onopjf the states, itlider the laws thereof, 
being under the ag# of tweijty-one years at the time of their 
parents being so nat/iralized, or admitted llr the rights of citizen- 
ship^ shaHg if dwelling in the United States, be considered as 
citizens of the United States.” This provision appears to %p- 
pTy only to the chj]drcn of persons n’aturalized, or specially ad¬ 
mitted to citizenship; and*»thei^ is o^olor for the construction, 
that it may have been intended tck be prQspecfive, and 
to apply as well to the.cdfte of * persons thereafter to *52 

. * __ 

• • 

(a) Hyile u. Hill, Cro. Eli*. 8. Bro. Xbr. tit. Descent, 47, tit. Denizen, pi. 14. 

\b) Doe V. Jonel, 4 It'erin Rep. 300. * 

VOL. II. 2 
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be naturalized, as to who had previously been naturalized, (a) 
It applies to all the children of “ perscons' duly naturalized,” 
under the restrictions of residence and minority, at tlie'tifne 
of the naturalwation of t^e parent. . The Act applies to the 
children of persons duly naturalized, but does not expliVitly 
state whether it was intended to apply only to the case where 
both parents were duly naturalized, or whether' it wofTld be 
suthcient for one of them only to be naturalized, in order to 
conter. as o^^ course, the rights of citizens upon the resident 
children, being under age. Perhaps it would fie sufficietit for 
the father only to be naturalized ; for in the supplementary Act. 
of the 26th of March, 1804, it was declared that if any alien, 
who should have coinpljed with the' preliminary steps made 
requisite by the Act ot 1>'02, dies bi^fore hp i.s actually natural¬ 
ized, his widow and children sindl be considered as citizens. 
This provision shows, ihat the naturalizatiofl of fhe father was 
to have the efficient .force of conferring the right o.i his children; 
and it is worthy of notice, that this last,Act speaks of children 
at large, without any allu.'sian to residence o^ minority; and yet» 
as the two Acts are intimately connected, ap<l make but on?' sys¬ 
tem, the last Act is to be construed with reference to the f»rioflr 
one, accordyig to the doctrine of the case of Ex parte Ocerinff- 
tixn. {b) (2.) By a subsequent part of the t^ame 4th»fcK’ctioji, it 

is declared, that “ the children of persons who now arejTw' have 
been citizens of the United States, shall, tliough born oTtt of the 
limits and jurisdiction lof the United Strifes, be considered as 
citizens of the United States ; provi*W>d that the right of citizeu- 
ship shall not dcsc(*nd to persons whose fathers havc*^ never 
resided within the United Statc.s.” 'rins ijausc is certainly not 
prospective in its operation, whatever may be the jUsLconstruc- 
tioft of the oijc prtyicding it. It applied only to the cliildren of 
persons who tjicn vfere or hud been citizens; and cons&- 
o3 quently the benefi^ * of »this,.provisi(in narrows rapidly 

_ * 4 • • 

€ - ^ ’ If C - ' - _ . ---- 


(«) Tfit; tins been sinre to bo prosppi'tivtr, 

aijjes Hop. 4.'}3. Ii wat also )'ti I'ca k v. Yourijr, 20 V\ 


West V. West, 8 

raijje's Hop. 413. It wat also ^tjiirlpofl, )ti J'ca k t\ Younjr. 2f> VVcndcll’s Hop. 613, 
that an infant rJiib! „f „ person who bi< ariic a oitizott uf the ITnitod States in 1/76, niid 
always remainofl mich, nhzfn thoti^rii l>qrn abroad, nn(i continumK aftroad.^nd 
an infant until after tbe j^eaee of 178.3, and married abruud after 178,3, and under 
coverture until 182;>, and tliough*shc never came Uj tiiia couuffy ufltil 1830. 

{h) 5 Bitiney’s Hep. 371. * 
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by the lapse of time, and the period will soon arrive when 
there will be no statutory regulation for the betfefit of children 
born abroad, of American parents, and they will be obliged to 
resort for aid to toe dor/ifsint and doybtful principles of the Eng- 
lislf common law. * The jfroviso annexed to this last provision 
seems to remov*e the doubt arising from the generality of the 
prece(jij;ig sentence, and which was whether the Act intended by 
the words, “ children of persons,” both the father and mother, in 
imitation of th^ statute of 25 Edw. Ill., or the f^her only, ac¬ 
cording to the more liberal declaration of the statute of 4 Geo. 
fl. The provision also differs from the preceding one, in being 
without any restriction as to the age or residence of the child; 
and it appears to ha'^e been intended/or the case of the children 
of natusal-born citincus, or of citizens who were original actors 
in our Revolutioti, and J:hererore it was more comprehensive and 
more libegai in their favor. But the^wliole statute provision is 
rcmafkably Idosc and vague in its terms, and it is lajnentably 
defective, ^ being confined to the case of children or parents 
who'iivere citizens 1802^ or had bVen so previously. The for- 
mer^^ct of^9rh Jaiuiary, 1795, was not so; for it declared gen¬ 
erally, that “the < hildren of citizens of the United States, born 
out of the limits and jurisdiction of the United States, shall be 
coiwidetocl as citi»ens of the United States.” And when we 
consiflefthe universal projpensity toJ;ravei^ the liberal intercourse 
betweeJt. nations, tht^ extent of commercial enterprise, and the 
genius and spirit of gur niimicipal institutions, it is qmte sur- 
|trising that the rights of tjth children of Annerican citizens born 
abroad, should, by tjie existing Act of 1802, be left so precarious, 
and so far inferior/in the security which* has been given under 
lik0*circiijnstances, by the English statutes.^ 

•Wc proceed next to consider the disabilities, rights, and Mu- 
ties of aliens. « 

- ^ --- 

1 the Act of Fchmnry 10, lfO.5, persons heretofore born •r hereafter to be born oat of 
the limits atnl jurisdiction of the UniteiKstatos’ whose fathers were or shall be nt the time 
of their birth citizens of this eountry, sluiliabe deemed»an'l are declared to be citizens of 
•tlie UnTted States. Hut the rifilits of citizenship shall not descend to persons whose fathers 
liefer resided in the United States. 

Ry the same Act, n women who might Ijp natunilized under the existing laws, and who 
is or shall ho marrjjjd t§ a citizen of the United States^ shalltie deemed a citizen. 10 U. S. 
Statutes, 604. 
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An alien cannot acquire a title to real property by descent, or 
created by otlfer mere operation of IuaV. The law qum nihil 
frustroy never casts the freehold n^on an alien heir who cannot 
keep it. «This is a, well settlprl, rule •of .the cornmon 
* 54 * law. (a) The right to real esfate by descent is govertied 
by the municipal law of the individual sta'tqs. (b) Nor can 
an alien take as tenant by the curtesy or in dower, It is 
understood to be the general rule, that even a natural-born sub¬ 
ject cannot ^ake by representation from an almn, because the 
alien has no inheritable blood through which a title, can be de¬ 
duced. (d) If an alien purchase land, or if land be devised to 
him, the general rule is, that in these cases he may take and 
hold, until an inquest of o^Hce has been had^J but upon hjs death, 
the land would instantly and of necessity, {»as the freelvold can¬ 
not bo kept in abeyance,) without liny inquest of ofiice, escheat 
and vest in the state, because he is incotnpefent to tr{?nsmit by , 
hereditary descent, (e) If an alien, according to^ case put by 


• • 

(n) C.ilvin’s 7 Co 2.'i, .'i I Vont. Tiep. 41*7. Jackson r. Luiib, J .JohiP.. Cas. 
109. HuntW.iiriuk<‘. Il.inlin''. Kentucky Hcf) 01 • • 

(4) Lyncti r. Clarkcf 1 Satnlt'ord’s f'li Hep. .OS.'! . 

(r) See iv. pp, JO, .‘lO. Hy .statute of 7 and 8 Victoria, c. 06. forcijpi 

women married to British .subjects liecainc tliereljy ii.\turali|;cd. *' * ^ 

(fl) If, therefore, a p( r^on dies inte'tafe «irhotit i><'iie. and leaver n lir^.tli^r ^ ho had 
been naturalized, ami «. tif phew wjto'nad been n.itfnalized, but wliose fatl^T died an. 
alien, the brother succeeds to the whole date, for the iit^phew i^s not jiernritted by the 
common faw to trace hi«. descent throu;rh his alien f.itlnj-. I.cvy v. McCartce, 6 Pe¬ 
ters’s V. S. liep 102. .lafk|on v (Jrcon, 7 WeWell, J.’J'l. .Jackson v. Fitz Simmow,' 
10 Ibid. 1. llcdjiath c. Hieh, .'I Sandf. 79. 'V *' 

(e) Pat;e’.s case, I'o. ‘*2. (’olliegwood v. Pace, 1 .‘sid. Rep. 190. 1 I.ov. llcp. 

59, .S. Co Litt. 2, b. PliAvd. Hep. 229, Ij, 2.30, a. Dii^le.ssi, a. Attorne)-(.leneral, 
5 Hro. P. C. 91. Jackson •. Lunn stipni. Fox r. .SoutluK-k, 12 Muss. Jiep. i.^. g 
Ibid^445. Fairfax r. Hunter, 7 f’raneli, 60.3, 619, 620. Orr i*. Hodysotf; 4 Wlicaton, 
4.3.3. (joverncur a.'Roherfson, 11 Ibid. .3.32. Vaux c. Ne,sbit, 1 M’Coril’.s .S. f’ fih. 
Rep. .352. .374. 2 IJana’s Kentucky Rej.. 40. Rouebe e. Y^illiam.son, .3 Iredell'.s N. 

C. Rep. 146. In North Carolina, lyi nlien«4nay b^ke by purchase ; hut he euanot take 
bydcHsc anymore than he can nilnvit. 2 ILiywood’.s Hep. ,37, 104, 108. By the 
constitutioiiiVf North Carolina, alien residents may piirehasc, hold, and tr.iti.sfer real 
estate. -3 Iredell, 141. Nor can he take by dcv*isc, ender the statute law of New York. 

« ' t 

The .statute makes the devise void. New York Re.vised Statutes, vol. ii. p. 57^sce. 4. 
In liOuisiana, aliens enn inherit real estate, and transmit it intfulnlo. lluko of Rtpb- 
mond V, Miin. 17 l/oiiis, In Enttland, if a devise Itc to an alien ami citizen, aa 

joint tenants, the state can f niy seize the moiety of the alien. he dies before inrjue.st, 

E the other joint tenant takes by stin ivorsliip, hut the state on olBcoioand, would defeat 
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Lord Coke, (a) arriyes in England, and hath two sons born 
there, they are, of couAe, natural-born subjects f and if one of 
them purchases land and die^ without issue, his brother cannot 
inherit as his heif, becajaS^ he must Reduce his title by descent, 
thrdugh his father, who ha9 no inheritable blood. But the case, 
as put by Col^e* has been denied to be law by the majority of 
the coujjt in Collingwood v. Pace^ (6) and it was there held that 
the sons of an alien could inherit to each other, and de¬ 
rive title * throi|^h the alien father. The elaborate ^pinion * 55 
of Lord Ch. B. Hale was distinguished by his usual learn¬ 
ing, though it was rendered somewhat perplexing and obscure 
by the subtlety of his distinctions, and the very artilicial texture 
of his afgument. IF is s9;ill admitted,^ however, that a grandson 
cannot inherit to hi» grantHfather, though both were natural-born 
subjects, provided the. intermediate son was an alien ; ^ for 
the grandjjon*must,* in that case, represent his father, and he had 
no ihheritabie*blood to be represented; and the reason why the 
one.br/Sther may inherit from the other is,, that as to them the 
dcscCyt is immedisite, and they dcF not take by representation 


the hiirvivoisliip by relation. GoultJ-b. Rep. 29, pi. 4. Co. Lilt. 180, h. Lord llard- 
wicke^ in Kiii^fht v. J)uplcs*.is, 2 Vesey, 362, considered it to be • doubtful point 
Vfhe^er atrtilleii may lak-^ real estate by dcMse, as well as by deed, but he takes a de- 
feasible.i:b'#tej and c.iniiotas against the estate. H'his is aKo the Engiisli iaa. 
•Willmr c.^'obey, 16 Piik. 179. Fo.ss v. Crisp,•2(iHi. 124. 'fhe* People r. Conklin, 
2 Hill’s N. Y. K. 67. ^ He n?ay purchase and hold real estate until oflicc found, and 
bring ijn action for the recoij-'ry uf'pc^cssiou. W'au^h v. lliley, 8 Melcaii^295. 

* *( 0 ) Co. Lilt. 8, a. Jr . 

(b) 1 ftid. Hep. 193. 1 Vent. R^. 413. Bannister’s Rcpf410. 

• • 

^ Hunks ». AVallwjr, 3 HarR. Ch. Hj> 43S. is nlao belli in this ettse, that if the deceased 
had tVu sons^ht^lder an alien and the younger a citizen, the alienage of the elder son 
w4fcild not prevent the estate descending to the younger as heif, the l|j,ther having nJfteri- 
tuTlc blood. This la by cointnun law. • 

In the coiistructiuii of tifc lievLsed Statutes of New York, (vol. i. p. 754, sec. 22,) provid¬ 
ing “ no person capable of inheriting »hall prccluijed by tlSe alienism of any ancestor,” 
it IS held, that this statute does not remove the dilhj^ilitr of a geraon tflainiini^as collateml 
heir, *Mio must trace his pedigree thron^i an alien, father of the person dying seised, and 
who was not an ancestor of the claiiTiant. ^or does thc^statute enable a person to inherit, 
^educiug a title through a living alien ancestor, who wOnld himself take if he were a citi¬ 
zens McLcau r. Swanton, 3 Kern. 636. 

Ill McCarthy v. Marsh, 1 Seldon, 263, it was held that the section above referred to pro¬ 
tected the inheritance, '^hether the elniinant derived title tl^ugh lineal or collateral au- 
oesturs, or through Hioth. 'fhe word ” ancesior' ’ ombrficed both lineals and collaterals. 

2* 
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from the father. The law, according to.Lord Hale, respects 
only the mediate relation of the brother^ as brothers, and not in 
respect of their father, though it be true that the foundation of 
consanguinity is in the fatjjer; and if does nbt look upo^i the 
father as such a medium or nexus between the brothers, as that 
his disability should hinder the descent betweeti them. This 
distinction in the law, which would admit one brother to suc- 
ceed as heir to the other, though their father be an alien, and 
yet not adm^t a son to inherit from his grandfayicr, because his 
father was an alien, is very subtle.* The reason of it is not 
readily perceived, for the line of succession and the degrees of 
consanguinity must equally, in both cases, be traced through 
the father. The statute of 11 and 1:^ \vnf. III. ch. 6, \^;as Tnade 
on purpose to cure the disability and bruslr away thesr distinc¬ 
tions, by “enabling natural-born sdl^eets to inherit the estate of 
their ancestors, either fttie^l or collateral, ndtvvithstajiding their,, 
father, oj; mother, or other anc«‘stor, by, from, through, or'under 
whom they might make or derive their title, were aljensiV This 
statute, however, did not go so far as to cnrble a person ,fb de¬ 
duce title, as heir, from a remote ancestor, through an alien 
ancestor still livb'ig. (a) 

Th« provision in the statute of Win. HI. is in force in 
*56 'several of the^ United States, as, fix instance, in Mary¬ 
land, Kentucky, Ohio, Missouri, Delaware, New ifersey^ 
New York, and 3Iassachusetts. (6) Butrin tly>se states where 

* w < 

M’Cr<‘ory r. Somorvilk-, 9 Whonton, .154 The New York stntuto (N Y. R. .S. 
vol. i. T')4, «<“C. 22,) (TOf.. now’ll! liter on llii' point tlian tin; I'.ni;li>tli statute. 'I'Ik' l’ei>- 
pier. Irvin, 21 Wonilell, I 2 M The Nfw YoPk statutr dei-Pires, thak no pci'-oii cupahtc 
of inlicriting under the stutiitr law of dc.srcnt, shall In' jircflndf'd from [tlo inln'htanro 
l.y fca-on of the-alii'iiisin^of the ancr.stor of lUoh ptr->on. The statute of Mi w .Jo toy 
is to the .same effert, R. 8., N. J.*1S47, .'Ml. 

9 VV'lie.'iton,-3^4. 2 * Mas.,. Rrp 179, nou; N, Y floviscd Statute', vol. i. p. 

7.'*4, see. 22. Statute Laws of 1S.31. Ehner’.s N. .1. Di^- 131. it, S. of Mis* 

vomi, In Jft'w Ytn;k, thoVul* of the cmiitnon law [ircviiiled until .luntinry 1st, 

1S.30, and Ilic provision 111 the .statiito of 11 aH 12 Win. III. had not Ikjcu previously 
ado|)ted 


1 It was afTimiPil, hnwpver. in MoGrot'or r. ^'otintoek, 3 (.'oinsf, K. 40«. Tin- rule holds 
hetween o'i»j of the tirotheja »nd«thc rejirc'elitatives of the OtlHir, gnd iil“o between the 
reprosfcntatiVOS of both of them. » 
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there are no statute regulations on the subject, the rule of the 
law Tvill depend upon the authority of Ijord Coke, or the justice 
and accuracy of the distinctions taken in the greatly contested 
case,of Collin-gwbod v.,Pace, and wjiich, according to Sir Wil- 
liarh Blackatone, was, upon the whole, reasonably decided. 
The enlarged 43olicy of the present day would naturally incline 
us to a ]j|gnignant interpretation of the law of descents, in favor of 
natural-born citizens who weye obliged to deduce a title to land 
from a pure ai^ legitimate source through an a^en ancestor; 
and Sir Matthew Hale admitted (a) that the law was very gen¬ 
tle in the construction of the disability of alienism, and rather 
contracted than extended its severity. If a citizen dies, and his 
next’heir be an alieTi whtj cannot take, the alien cannot inter¬ 
rupt thondesce/it to ethers, and the inheritance descends to the 
next of kin who ft competent, to take, in like manner as if no 
such alietk had ever existed, (b) . • 

Thfc distinctions between the anfenati and the pqslnati^ in 
reference tt> our Revolution, have been frequently the subject of 
judicial discussion since tl^e cstablisliment of our independence. 

Avas declared in CaJvin^s case, (c) that, “ albeit the king- 
dpms of England and Scotland should, by descent, be divided 
and^overned by several kings; yet all those who wiere born un- 
dei^ne htv^ural obedience while the realists were united, would 
remaiTi nafural-boru subjt^cts, and iK)t become, aliens by such a 
matter ex post f(^cto. •The postnatns in such a case, would 
Jdc ad /idem iitriusqua re^isjjf It was I accordingly held, *57 


(«) l Vent. Hog. 427. • , 

(!))iCo. Litt. H, a. Com. Dig tit. Alien, C. 1. Orr v. Hodgson, 4 Wlienton, 453. 
Ji^ksun e. LuniJ^ Johns. Cas. 121. Donogani u. Doiiegnni, Stuart's I.owtr Canada 
R^p 4G0. In Virginia, hy statute, iho oourse of dosoont is not’intornijitod by tlio 
ttlienagcof any lineal or •ollntcral anoostor; and, thcroforo’, if a citizen dies, leaving a 
brother, who is a citizen, and n sistes, who tfe an nI«L<n, aiid*childrcn of that sister, who 
are citizens, and the brotlicr, sister, and childrefi be all living, the children of the sister 
take fly descent a moiety of the cstate,^ind the brother takes the oliicr nnJiety. .Tack- 
sons e. Sanders, 2 Leigh’s Rep. 109. So*in North Carolina, alien heirs »lo not pre¬ 
vent other relations, being citizens, from inheriting.* N. C. Revised Statutes, 1837. 

(1) 7 Co. 1, 27. The Lord Chancellor Ellesmere's opinion, deliveivd in tha Ex¬ 
chequer cliamher, in Calvin’s case, was, Ijy the king’s command, written out at large, 
and piihlished by t^c cktuicellor in 1609, in a neat %tyle, Worthy of the strength and 
learning of the argument. 
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in that case, that the postnati of Scotland, born after the 
union of the two crowns, were naturai^Born subjects, and could 
inherit lands in England. The community of allegiance, at the 
time of birth cfiid at the time of descent, both existed. The 
principle of the common law contained in that case, that'’the 
division of an empire worked no forfeiture of previously vested 
rights of property, has been frequently acknowledgqj:^ in our 
American tribunals, (a) and it rests on the solid foundations of 
justice. Thf titles of British subjects to lands in the United 
States, acquired prior to our Revolution, remained, therefore, 
unimpaired. But persons born in England, or elsewhere out of 
tlie United States, before the 4th of July, 177(5, and who contin¬ 
ued to re.side out of the* United States diter that evgiit,* have 
been held to be aliens, and incapable of^taking lands subse¬ 
quently by descent. The right to* pilnvit depends upon the ex¬ 
isting state of allegiaudfe a^. tlie time of the descent c^t; and an , 
English .subject, bom and always resident abro^id, never owed ^ 
allegiance to a government which did not exi^ at his bJtth, and 
he never became a party to our so^-ial compact. The British 
atiteiiati have, consequently, been held to bte incapable of taking, 
by subsequent fiescent, lands in these statc.s, which are gov¬ 
erned by thf; common law (b) This doctrine was very liberally 
considered in re.spcct4o the period of the American jwiir, in* the 
case of Den v. Brot/vi; (f) •and it was there held, thht thl^ Brit¬ 
ish antenati were not subject to the disabilities of aliens, as to 
the acquisition cCT lands boi\J Jide acquired, between the 
*58 date of our independence anm/hat of * the treaty of peace, 
in 178.3, for the contest for our independence was then 
pending by an appeal to arms, fiind remained undecided. But 
the position was not tenable ; and in a case elaboratelv'di'‘Cirs8cd, 
and greatly litigated on several ground.s, in the Court of Appeals 



(-?) Aptt,orp V. B.'icku'?, Kirhy’rt Rep. 413^ Kinnoy, Ch. J., in Don Brpwn, 'I 
Hal-tU'l, 337. K^’lly r. UarrU( 4 ii, 2 Juhinj Cus. Jackson c. l.unn, 3 Johns. I'n*) 
10i>. 

(/>) R(;e<l r. licerl, citcj^l Munf. 225, an<l opu»i<»n of Roane, J., Appendix to that 
volume. l.)aWH<jn ». tiodfrcy,4 Crunch, 32j. Jackson i>. Burms, 3 Biiiney, 75. Bliglu 
V. Rochester, 7 W’heutou, C.J5. 

(c; 2 ilalncd, 3U5. 
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in Virginia, and afterwards in the Supreme Court of the United 
States, {a) it was the ^clcnowledged doctrine tlTat the British 
antenati could not acquire, either by descent or devise, any 
other than a defeasible•,title to I^nds in Vifginia, between 
the Hate of our independence and that of the treaty of peace 
in 1783. The, fine of distinction between aliens and citizens 
was cot^dered to be coeval with our existenpe as an indepen¬ 
dent nation. 

It has been v^ry frequently assumed, on the doq^rine in Cal¬ 
vings case, that the same principle might not be considered to 
apply in England, in respect to the American antenati, and that 
they would, on removing within the British dominions, continue 
to talfe a/id inherit Idhds i^ England,'as natural-born subjects ; 
but I apprehepd the? assumption has been made without just 
grounds. It was fiontraiiy tg the doctrine laid down by Profes- 
,sor Wooddeson, in liis lectures, (6) pqblffihed as early as 1792; 

. and tile late ?ase in the King’s Bench, of Doe,v. Aeklam, (c) 
seems ehtirgly to explode it. It was decided, that children born 
' in the' United Slates^ since ^the recognition of our independence 
by Gj-eat Brttain, of«parents born here before that time, and 
continuing to reside here aftcr.wards, were alieif?;, and could*not 
inherir%nds in England. To entitle a child born 5ut of 
the %ilegiaiv:e of * the crown of England,to be deemed a *o9 
naturaT-borh subject, the father must be a sub_^ct at the 
time of ^he birt^j of the child ; and the people of the ^uiited 
^tat<‘s ceased to be subject# in the vietv of the English law, 
affbr tl^p recogjiition of on/ independence* on the third day of 
September, 1783. If the American antenati ceased to be sub¬ 
jects in 1783, they nfust, of course, have lost their subsequent 
capacity t^^ake as subjects. In the case of The Providence, 
decided in the Court of Vice-Admiralty at Halifax, in 1810, (d) 


y (n) Hunter v. Fuirf.rx’s Dc\isec, 1 Munf. 218,%ij(l 7*CrancIi, 603, S. C. ^Commou- 
Yvcnlthw.'. Bristow, 6 Coll. 60, S. P. . *• 

(i) Vol. i. p. 382. • * , , 

,{c) 2 Bariicw. &. Cress. 779. In Doc v. Mulcnster,^ Bnrncw. & Crcs,s. 771, it was 
hc'l(i,itlmt the children born in the United Stute.s after the jicace of 1783, of parents 
* wlio were horn in New York before-1776*fcMt (vlheretl to the British jHturr afterwards^ 
were not aliens, biu^nid inheritable blood under the s^atute^f 4 Geo. II. c. 21. 

(d) Stewiirt’.s Virc-Adm. Ren. 186. 
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the learned judge met the question directly, and discussed it in 
a clear and, able manner. He held th'ht an American born in 
this country before the Revolution, and adhering to the United 
States during the war, and until after the peate of 1783, vv:as an 
alien discharged from his allegiance to the king, and wa^s an 
alien to every purpose, and not entitled to any of the privileges 
of a British-born subject. 

The English rule is, to take the date of the treaty of peace 
in 1783, as the era at which wc ceased to be subjects; but our 
rule is, to refer back to the date of our independence, (a) In the 
application of that rule, the cases show some difference of opin¬ 
ion. In New York, it has been held, that where an English 
subject, born abroad, emigrated to th<^ United States, in 1779, 
and lived and died here, he was to be deeflned ap alien, and the 
title to land, which he afterwards acquired by^ purchase, was 
protected, not because he was a citizen, but on tho ground of 
the treaty of 1794. (I/) In Massachusetts, on the strength of an 
Act pas.sed in 1777, persons born abroad, and coming fnto that 
state after 1776, and before 1783, and retiiaii«ing thenv Volun¬ 
tarily, were adjudged to be citizens, (r) ^ The Su^rn'ine 'Court, 
• in Connedricut, has adopted the same rule, without the 
*60 aid <Jf any statute, and it was held (d) that a •'British 
soldier, who capie over with the Briti.^h army jn 177i?,‘'and 
deserted, and came and sc'ttlcd in Cannecticut in 1778, knd re- 
rnained there afterwards, became, of course, a pitizen, and cea.sed 
to be an alien; and <lhat the United States were enabled fo 
claim as their citize'ns all persons wio were here volunfarilyi'at 
either the period of our independence or .of tho treaty of peace. 
The principle of the ca.se seeinqd to be, tltat the treaty of peace 
operated by wa^ of release from their allegiance fvf'all British 
subjects who'were’then domiciled here; for it was admitted %hut 
the rule would not’apply to the subjects of, any other nation or 
kingdom who carne to reside here after the declaration of inde- 

pendenee, for they would 'not be within the purview of the 

« 

• , 

(/i) ItiiflU tr. Truiteos rf the Sailori' Harbor, 3 Pctcrs’n U. 8. Hep. 

(//) Jiickson V. Wriyht, 4 .John**. Ki*p. 7f>. 

(c) Ctiirtmington n. Sjti'iriyfiaM, 2 I’i< k. Iti’p. 394 
(</J Hobron v. Colchenu r, 3 Kc}>. 160, 
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treaty. The same principle seems to have been recognized by the 
Chief Justice of Massachusetts, in Ainslie v. Martin, (a) though 
in tbe case of Phipps, a pauper^ {b) it was declared, that if a per¬ 
son was not a citizen be/o^e the treaty of peace,*he did not be- 
comft such by the iViere force of that instrument, and by'the 
mere fact of h\p*being there on the ratification of the treaty. 
But if fie was born in Massachusetts, and had returned during 
the war, thougfi he had withdrawn himself before the date of 
independence, he was considered as retaining hi^ citizenship. 
That was the amount of the cases of Gardner v. Ward and 
iCilham v. Ward, to which the judges referred ; and the sound 
and prevailing doctrine now is, that by the treaty of peace of 
1783, Oreat Britain £Bid tt)^ United Slates became respectively 
entitled, jis against each ofher, to the allegiance of all persons 
who were at the • time,adhering to the governments respec- 
^tively ; an^ tRat thftse persons became 411iens in respect 
to the* governttient to which they did not * adhere. *61 
This is.the meaning of .the treaty of 1783, and it put an 
'end to^11 conflicting and double allegiance growing out of the 
Revolution. • • 

’Though an alien may purchase land, or tal^e^it by devise, yet 
he is exposed to the danger of being devested of the»fee, and of 
haviiB^ hift tands forfeited to the state, upon an inquest of office 


•(«) 9 Mass. R<*p. -160. 

(ff) 2 l*^k. Rep. .‘194, nutc. f 

(c) Kilham v. Ward, 2 ^^a8S. Rep. 236. Gardner v. Ward, Ibid. 244, note. Doe 
p. Acklaiti, 2 Barticw. & Gre^W. 779. Iiiglis v. Tbc Triihtees of the builorb’ Snug 
Harbor, 3 Peters’s JJ. S. Rc^. 99, 164. SKanks v. Dupont, Ibid. 242. In Shanks 
V. Du|)l>nt, it ^^|^leld, that though a woman was bom in South Carolina, before the 
declf ration of independence, and continued there until I782^and became a citizen, ^t, 
as sTie was involved in the capture of Charleston in 1780, aii4 married a British otticor 
in 1781, and went with hiiif to Kiigland in 1J82, and remai,ped and died there, after 
the peace of 178.1, she was deemed to^c an alien hi^the operation of the treaty of jteace 
of\“S3, inasmuch as she was bom a British suhjert, and was, at the time ol>the treaty 
of pence adhering to the British crown,<ind the treaty acted on the state of things as 

• they then existed. So, in Orscr u. Hoag, 3*Hdl, 79, if was held, that a person bora 
iii’this cJuniry, who left New York in July, 1783, prior to the treaty of peace, witli his 

• fnmi^, with intent to reside in the. British dominions, and rffever return, w’as an alien, 
togctlier witli his clnldren who wont with Trim and residet^ln the British province. 
They were held inuif)ablS of taking from him lands iA this state by descent. 
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1 found. His title will be good against every person but the state, 
and if he dies"^ before any such proceeShig be had, we have seen 
that the inheritance cannot descCftid, but escheats of course. ‘ If 
the alien should undertakg to sell to «. pitizeii, yet the preroga¬ 
tive right of forfeiture is not barrdd by the alienation, and it 
must be taken to be subject to the right of the government to 
seize the land. His conveyance is good as against himself, and 
he may, by a tine, bar persons in reversion and remainder, but 
the title is sjill voidable by the sovereign upon office found, {a) 
In Virginia, this prerogative right of seizing lands, bond fide 
sold by an alien to a citizen, is abolished by statute; (//) and So 
it was, to a limited degree, in New York, by an Act in 1826. (c) 
An alien may take a lea§c for years^ l)f »• house for the benefit 
of trade. According to Lord Coke,*(^/) nane but an a)ien mer¬ 
chant can lease land at all, and Ite is Restricted to a house, and 
if he dies before the tfirmination o? the lea&e, thef remainde'r of 
the tern} is forfeited to the king, for the law gave him the' priv¬ 
ilege for habitation only, as nc'cessary to trade, and^not.for the 
benefit of his represfentatives. The force of this r^orous 
• 62 doctrine *of the common law is u}uloubtedly sns}W3nded 
* with us, i» respect to the subjects of those nations with 
whom we have commercial treaties; anti it is justly doubted (c) 
whether the common law be really so inhospitablej’fbr it L in¬ 
consistent with the establiijjied maxiijis of sound poKcy, and the 
social intercourse of nations. Forcignefs are adtnitttd to the 
rights*of citizenship v^'ith us on ^lieral .terms ; and as the law 
requires five, and only five years r^dence, to entitle tluun and 
their families to the benefits of naturalization, it would seem to 
imply a right, in th3 mean tii^c, to the ^leccssary use of real 



(«) 4 Leon, 84. 8he|j|<ard’!) Tcmohstoni-, PiTHlon, 56, 2.12. 7 Whi-nton, .'>43. 

Coke's Iteailin^ on Fiiie% Lee. 22. Hnt}>y stutute in New York, the cschrat ilocs not 
ihf ri"ht of a U/nA yjif/c purch^isi'r. Hec*i>i/io, vol. iv. p. 425. 

[hj Law Kej'i.stcT, tit. Virj;inia. 

(f) Laws of New York, sens. 4'J, ch The exemption from escheat of 

landt ()«-ri\<'<I from or througfi an alicn^is confined to lands actually poHHessed hy . 
a citiz'-n prior to the 22d of April, 1825. N. Y. Revised Statutes, vol. i. p. 71!1, 
sec. * 

{(J) Co. Litt. 2, b. 

(e) Harg. (’o. Litt. n. 9, b. 1 * 
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property; and if it were otherwise, the means would be inter,’ 
dieted which are requisite to render the five [gears’ residence 
secure and comfortable. • 

Aliens are under the •like disabiJjltieB as to vases and trusts 
arising out of real Estates." An alien can be seised to the use 
of another, but*the use cannot be executed as against the state, 
and will be defeated on office found, (a) Nor can an alien be 
a cestui que but under the like disability; and it is said 
that the sovereign may, in chancery, compel the ^execution of 
the trust. (6) * 

• Aliens are capable of acquiring, holding, and transmitting 
movable property, in like manner as our own citizens, and they 
can bring suits for ^ihe Recovery an4 protection of that prop¬ 
erty. (t*)^ They ma^ eveif take a mortgage upon real estate by 
way of security for ajdebt,* and this I apprehend they may 
do’ without "iny statute perihission, fc^ it has been the 

* ErtglislT ^awrfrom the early ages. It is also so held *63 

• • 


(a) *GSl>>ert on Use?, l)j^Sag(len,^lO, 367, 445.* Preston on Conveyancing, vol. ii. 
p. 247? IJy th(»N. Y. Revved Statutes, vol. i. p. 718, all escheated lands, when held 
1^’ the state or it.s grantees, are subject to the same tnists anc^charges to which they 
would have been suljject had they descended. 

(i) ^Vttorney-General »>. Sand.s, 3 Ch. Rep. 20. Hardress, 495, ^C. Com Dig. 
tit. ^licn, C.*3. Gilbcrt«on Uses, by Sugden, 86, 404. Hubbard v. Goodwin, 3 
Leigh, 492.» it wna held, in the last case, that ujjon a conveyance of land to a citizen 
upon trust, to hold foj^the bencHt of an alich in fee, the "trust estate is acquired 

for the state, and a co»rt of equity ji-ill compel the trustees to execute the tijfst for its 
benefit. The profits do not«go to th^^state when accgiired prior to the decree. It is 
doubted whether equity could raise/Or imply a i-esu/hn^ trust in onler to forfeit it. 
Equity ^ill never raise a resulting trust in fraud of the rights of the state, or of the 
law of the land. LeggettV‘Dubois, 5 Paige, 114, S. P, On the other hand, a con¬ 
veyance of land to a citi»3ff os a trpstce, apon an express trust to sell the same, and 
pay over thew^eeds to a creditor who is an alien, is a valid trust, and the interest 
of^he alien creoitbr in the proceeds is not subject to forfeiture.. The principle of 
ptftlic policy, prohibiting aliens from holding lands in the name of a trustee, does 
not apply to such a case.* Equity holds the proceeds to be personal property, which 
the alien may take. Craig v. LesMc, 3 healofl’s Bep.*563. Anstice v. Brown, 6 
Paigo, 448. • ^ ^ 

(c) »7 Co. 17. Dyer’s Bep. 2, b. 0 • • 

(d) Year Book, 11 Edw. III., cifed in tbc marginai note to 1 Dyer’s Bep. 2, b. 

_ • _ 

1 An alien resident within a state is entitled to the benefit Sf the insolvent laws. Judd 
9. Lawrence, 1 Cush. M^s. R. 631. Alieus*are entitled to thg protection of Uie laws rela¬ 
tive to trade marks.* See post, p. [372], note. * 

VOL. H. 8 
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ill the Supreme Court of the United jStateB, (o) and that 
the alien creditor ia entitled to come into a court of equity to 
have the mortgage foreclosed, and the lands sold for the pay¬ 
ment of his debt. The qiyestion whether the alien in such a 
case could become a valid purchaser‘of the ihortgaged premises 
sold at auction at his instance, is left untouched”;^and as such a 
privilege is not necessary for his security, and would be 'in con¬ 
travention of the general policy of common law, the better 
opinion woujd seem to be, that he could not, in that way, with¬ 
out special provision by statute, become the permanent and ab¬ 
solute owner of the fee. (b) 

Even alien enemies, resident in the country, may sue and be 
sued as in time of peaces for protectfon to their persons and 
property is due, and implied from thd perrmssion to th<^ to re¬ 
main, without being ordered out of the gountry by the President 
of the United States. VThe lawful residence does*/>rp Aac vicCj 
relieve the alien from the character of an enemy, and entitles 
his person and projierty to protection, (c) The effect pf war 
upon the rights of aliens We iie*ed not hesc discuss, as ;it has 
been already considered in a former part of this course of lec- 
ture^, when treating of the law of nations, (d) 

During the residence of aliens among us, they owe a local 
allegiance, and are equally bound with natives to obUy all gen¬ 
eral laws for the maintenance of peace and the preserva- 
• 64 tion "of order, and which do not relate speciall5r to oui 
own citizens. Tjais is a priinfiple oj[ justice and of public 
safety universally adopted; and if they are guilty of any illegal 
act, or involved in disputes with our citizeng, or with each other, 
they arc amenable td the ordinary tribunals of the country, (e) 

* e 

✓ ' 

« 

(a) Hughes v. Edwards, ’ 9 Wheaton, 4SS. w 

(A) If an alien be entitled to hoW and dispo!.(i.f)f real estate, he may take n mort¬ 
gage for the parrha.H»monfy, nnd njny hcfoim; a rc-purrhaser on a sole ttiimU’ to en¬ 
force jiayiicnt. New York RevUed Statute^^ vol. i. p. 721, sec. 19. R. S. of New 
Jersey, l«47, til. I, ch. 2. . 

(c) Wells V. Williams, 1 Lord Raym. 2S2. Daubigny t». Davallon, 3 Anst. Rep. 
462 Clarke e..}iorcy. Ip Johns. R*p. 69. Russell v. Skipwith, 6 Binney’a .Rep. 
241. 

(d) See vol, i. • ^ 

(c) Vattel, b. 2, ch. 8, sec. 101, 102, 108. 
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Inr New YoA, resident aliens are liable to be enrolled in the 
militi,a, provided they *are lawfully seised of any real estate 
within the state, and they are* in that case, declared to be sub¬ 
ject .to duties, aSSessmeifts, taxes, aid burdens,"as if they were 
citizens ; but they are not capable of voting at any election, or 
of bein^ elc^ctQ(f or appointed to any office, or of serving on any 
jury, {a)^ 

If aliens come here with an intention of making this country 
their permanenj; residence, they will have many inducements to 
become citizens, since they are unable, as aliens, to have a sta¬ 
ble freehold interest in land, or to hold any civil office, or vote at 
elections, or take any active share in the administration of the 
government. Therd*is a convenient «,nd easy mode provided, 
by whioh the disabilities of alienism may be removed, and the 
qualifications of Aatuiai-bojn citizens obtained. The terms up- , 
on which .any alien, being a free wh^e fferson, can be naturali¬ 
zed, aire prescftbed by the. Acts of Congress of the 14th,of April, 
1802, ch. 2d; the 3d ofr March, 1813, ch. 184; the 22d of March, 
1816J ijh. 32; the 26th of ,May, 1823^, ch. 186 ; and the 24th of 
Ma 3 j^ 1828, \;h. 116. • It is required that he declare, on oath, be¬ 
fore a state court, being a court of record w^h a seal and a 
clerk,^ and having common-law jurisdiction, or before a circuit 
or ?iistri5t*pourt of <he United States, or before a clerk of either 
of thd said courts, two years at lea«it before lys admission, his 
intention to becqmc d citizen, and to renounce his allegiance to 
l)is own sovereign.^ .This declaration i^eed not be previously 

(a) New York Revised ^tatutes, vol. i. p. 721, sec. 2f>. In the province of New 
Brai^swick, alien<? resident for two" montRs in the province, are linhle. hy a colonual 
statute, to pajlf^Kinually an exemption tax of 30s. as a substitute for militia service. 
VQitson V. Haley, Kerr’s Rep, 124. • • * 


t The requisitions of the Act must be precise^ obsqrvod. Ex parte Michael Cregg, 2 
Carti|, C. C. 98. A court which, though a court dT record, has no rccordinf^ officer dis¬ 
tinct from the judge, is not competent wRhin tlio Act to receive an alien’s declaration of 
his intention to become a citizen. • • 

• 9 Th6 reception of this oath is a ministerial and not a judicial duty, and the dork of 
the*court is therefore competent to perform il^ Butterwojth’s case, 1 Wood. & M. B. 
32S. • 

Some of the stat^ haw, by recent Acts, forbidden Uieir c%ui*ts to perform any duties 
connected with the administration oi the naturalization laws. See Laws of Connecticut, 
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made, if the alien resided here before the 18th June, 1812, 
* 65 • and has since continued to resfde here ; provided such 

residence be proved to the satisfaction of the court, and 
provided it be proved by »the oath or affirm&,tion of two. wit¬ 
nesses, citizens of the United States, that he has resided, for at 
least five years immediately preceding the time of spch ^pplica- 
. tion* within the limits and under the jurisdictiou of th^ United 
States. The names of the witnesses, and the place or places 
where the applicant has resided for at least the ,five years, to be 
set forth in the record of the court, (a) And if the applicant 
shall have been a minor, under twenty-one years of age, and 
shall have resided in the United States three years next preced¬ 
ing his arrival to majority, he rpay also b*e admitted a citizen 
without such previous declaration • providetl he Jias aftived at 
the age of twenty-one years, and. shall «have resided five years 
within the United Stares, including the three years of his mi¬ 
nority, a^d shall make the declaration aforesaid at the time of 
his admission, and shall declare on oath, and prove, to tile satis¬ 
faction of the court, that {or three years next preceding 'ii; had 
been his bond fide intention to become a citizen, anil shall jn all 
other respects comply with the laws in regard to naturaliza¬ 
tion. (6) Ir other cases the previous declaration is requisite, 
and at the time of his admission the alien’s •country must b6 at 
peace with the United States; and he must, before one ^f the 
courts above mentioned, take an oath to “support the constitu¬ 
tion of the United Stages, and liki'wise, on oath, renounce and 
abjure his native allegiance. He must, at the time of his a*d- 
mission, satisfy the court, by other proof*than his own oath, 
that is by the oath or. affirmation of at leaJt two citizens of the 
United States, that he has resided fivo years, at lea?/, within the 
UAited States, and one year at least, within the state where the 
court is held; and-if he shall have arrived after the peace of 


(o) Act of Congres*!, 24, 1828, cli. 116, 

{b) Act of Congress, May 26, 1824, ch. 186. 

_.... .. t 


1855, c. 22. Laws of Massachusetts, lS5r>, c. 28. Stephens, petitioner, 4 Gray, 559. Bea- 
^ns's Petition, 83 N.H. 89. ' 
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1915, his residenoe must have been continued for five years next 
preceding his admissiofl, without being at any tftne, during the 
five years, out of the territdiry of the United States, (a) He 
must satisfy the court, ,th.at during tjjiat time he* has behaved as 
a lAan of good mol’al charb.cter, attached to the principles of the 
constitution ol" the United State.s, and well disposed to the good 
order aj^ happinq^s of the same. He must, at the same time, 
renounce any title or order of nobility, if any he hath. The 
law provides {bj that children of persons, duly natiyalized, being 
minors at that time, shall, if d\Yeiling in the United States, be 
deemed citizens. It is further provided, (c) that if any alien 
shall die after his declaration, and before actual admission as a 
citizen, Jiis widow send ctijldren shall fie deemed citizens.^ 

A person thus duly rfaturalized, becomes entitled to 
all the * privileges aiK^ imifiunities of natural-born sub- *66 
jects, exceptffhat d residence of seven ^ears is requisite 
to enabfe him to hold a seat in Congress, and no person except 
a natjlral-born citizeu is eligible to the office of Governor in 
8ome;of the states^ or President of the United States. 

. ---- 

• • 

. (o) This rigorous provision is in the Act of March 3d, 181?, sec. 12, for the regula¬ 
tion of seamen; and Judge Conkling, in his Ticutise, 2d ed. p. 499,0nakcs some uac- 
ful%'uggcs»iofts as to the jjractical construction of this enactment. In the matter of an 
alien b^om tifo District Court of the United States for the Southern District of Xew 
• York, iu^^845, it was held that thtf Act of 1813*^vgs still a part of the naturalization 
laws of the United S^tes, ^plicahlc as well to others os to seafaring men who have 
emigrated since 1813 ; and ^lat the applicant in that case being engaged in sea voy¬ 
ages as a sailor in American vessels, and having no hoqjc or residence in the United 
States, Mier than by such employment, and having no fixed residence prior to the Act 
of 1813, wiis'noit entitled to naturalization. 4 N. Y. Legal Observer for March, 184i). 
In the case Ex parte Paj). the Superior Court of Naw York construed the Act of 
Congress of Maft:h 3d, 1813, with’the strictest severity, and held that where the alien 
h^d been oti^ of the United SUites. though a Jew minutes onig, and without any jjitcn- 
tiftn of changing his residence, he was not entitlecfto be naturalizcTl. The Act says he 
must not at any time during the five years have been out of the territory of the United 
States. 7 Hill’s N. Y. R. .-jG-a * • . 

(ft) Act of Congress, April 14, 1802, eh. 2S,«sec. 4. 

(c> Act of Congress, March 26, 180^ eh. 47. * 

. 1 The jurisdiction vested in the state courts under file naturalization laws Is examined 
inilie matter of Clark, 18 Barb. 444. It is held*.that the powers thus conferred cannot be 
delegated to the inferior officera of the coi\ft. . ' 

a By Act of Congres#, passed Juno 26, 1848, the wprds ‘♦without being at any time, 
during the said five years, out of the territory of the United States,” ai^rep<Mdod. 

3» 
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The laws of Congress on the subject of naturalization have 
been subject tft great variations. In 1^90, only two years’ previ¬ 
ous residence was required. In 1795, the period was enlarged 
to five years; in 1798, to fourteen yq&j^; and in 1802, it was 
reduced back to five years, where it still remains. This pdriod 
of probation has probably been deemed as lib'etal as was con¬ 
sistent with a due regard to our peace and safety. Agjioderate 
previous residence becomes material to enable aliens to acquire 
the knowieclge and habits proper to make goyd citizens, who 
caii combine the spirit of freedom with a love of the laws. 
Strangers on their first arrival, and before they have had time 
to acquire property, and form connections and attachments, are 
not presumed to be acquainted witli omTpolitical insfitirtions, 
or to feel pride or zeal in their stability and^ success, (a) 

* 67 * If an alien dies before lie^ ha# taken any steps under 

the act of naturSlizE^tion, his personarestate* gqps accord¬ 
ing to hfs willj or if he died intestate, then according to the law 
of distribution of the place of his domicil, at the ,timh of his 


(oj Daring the election and splendor of the Atticnian power, the residence, of 
foreigners, and#speciully of merchants, was encouraged, but the privilege of a citizen 
of Athens was deemed a very distinguislied favor. It could only be o4t»ined*l#f the 
consent and decree of two successive assemblies of the people, and^t^j granted to 
none but to men of Wie highest yank and rc|>utjKion, or who had perfonned som^ 
signal service to the republic. 1 Potter’.s Greek Aniii{ufties, 44, 45, 150. In the lime 
of DemiJtrius Phalcrcns, there were residcntvi Attica 10,000freemen, being foreign¬ 
ers, or of foreign extraction, of freed slaves, w'o had not the rights of Athenian 
^e^a. 1 Mitf. Hist. 354, 355. And yet it is said that foreigners could not dispose of 

their goods by will, but that thoy were appropriated, at thsir death, for Uie public use. 

2 Potter, 344. In Rome, fdl-eigners cohld not make a wiy ; and the effects of a for¬ 
eigner, at his death, went to the public, or to bis'patron, under tlfU jm apidiai^ionin. 
Ci^ de Oral. 1, 39. Dig. 49, 15, 52. Ibid. lib. 35, ad legem B’alcidMf^, PrsD. Diet, 
da Dig. tit. Etrangers.’ But in the time of the imperial code, foreigners conld dis¬ 
pose by will, and also inherit. Code, 6, 59, 10. The Ro#ians were noted for their 
pecoliar jealousy of the jm civitatjf, or rights o^a citizen. It was, at first, limited to 
the Pomceria of Romo, and thet^ gradgalty extended to the bounds of fMtium. In the 
time of infcilra^d by Snctoniiis, De Ang. sec. 40, th^ same 

anxiety was dlscorered to ke^ the Roipaif people pure and untainted of foreign 
blood; and he gave the frced(^ of the city with a sparing hand. Bat wh(|n Cara- 
ealla, for the purpose of a more extended taxation, levelled all distinctions, and 
municated the freedom of*the dty to the whole Homan world, the national spirit was • 
lost among'the people, an4 the gride of the country was no (pnger felt, nor its honor 
observed, t (jib. Hist. 268. ’ * 
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death, (a) The stationary place of residence of the party at 
bis death determines the rule of distribution, and this is a 
rule of public right, as well afi of natural justice. Mobilia per¬ 
sonam sequtmtvry* immopf^a situm. (<j) The unjust and inhos¬ 
pitable rule of the*most p'olished states of antiquity prevailed 
in many parts, hf Europe, down to the middle of the last cen¬ 
tury ; a^ Va^l expressed his astonishment that there should 
have remained any vestiges of so barbarous a usage in an age 
so enlightened.^ The law which claimed, for the benefit of the 
state, the effects of deceased foreigners, who left-no native heirs, 
existed in France as late as the commencement of their revolu¬ 
tion. (d) This rule of the French law was* founded not only 
on the Q,oman law, l5ut il .was attempted to be justified by the 
narrow and absurd policy of prev^ting the wealth of the king¬ 
dom from passing intp the* hands of the subjects of other 

__ ** * _ I _ 

’ i ^ ~ * 

(a) I ^Binney's Rep. 336. 3 Johns. Ch. Rep. 210. 1 Slason’s.Rep. 4S8. By the 

treaty beftreet^ the United States and the Republic of Venezuela, in May, 1836, 
art. 12,* and the rcm-Bol^ian confedera’tion in»May, 1838, art. 8, and the Republic 
of EcaaSor, in ^nne, 1839, art. 12^ not only personal property of the resident alien 
gpcs nccording to his will,*or to his lawful representatives if he dies intestate, but 
his alien heirs, if they cannot lawfully snrceed to his real fttate, shall have three 
years to dispose of it. The treaty with Spain of 1795, art. 11, anrhwith Russia of 
18311 Tirt. M),aand with JQlnnover of 20th May, 1840, art. 7, and with Portugal of 
23d Apyl, 184^, art. 12. allowed a reasonable time to the alien heir or devisee in such 
pases tar i^spose of the estate, and abolishes th8 IJroit d^Aubaine. See, also, treaties 
to the same ed'cct with the kfhgdom of Saxony, i^pgust 12th, 1846, and the grand 
duchy of Hes.se, Marcfi 26, 1844, and t/)lth the king of Bavaria, the 21st of^Tannary, 
AjJSj'flnd with the king of the Two Sicilies, the 1st December, 1845. This last 
treaty is tdistinguished for its liberal sjUrit, and commercial and mutual rights and 
])rivilege8 are secured to th« subjects of the contracting parties. 

(ft) Pipon V. Pipon, Amly 23. Burn v. Cole, Amb. 41%. 

(c) ^Hub, Prailce, tom. i p. 278; tora.*ii. p. 542. De Conflictu Legum, sec. 15. 

Vattel, b.ii. 8, sec, 110, 111. See, also, infra, p. 429. For greater security,^his 
ri^t of succession, in case of intestacy, and of disposal by*will, gift, or otherwise, of 
personal property bclongyg to aliens, is usually inserted as a formula in treaties of 
navigation and commerce; as, see art. 11 oS the tfgaty between the United States and 
Spain of 1795; art. 6 of the treaty with Sweden, made in 1683; art. 11 of the treaty 
with ^-ustria, made in 1829 ; art. 3 of the trepty Vith Mexico, made in IB^l; art. 10 
of the treaty of navigation and cpmrlbrce between the United States and Russia, 
made in December, 1832; art. 9 of the treatv between the United States and the 
Republic of Chili, made in May, 1832; and art. 7 of the treaty between the United 
States and Hanover in 1840, and art. 3 of the treaty bettfeeu the United States and 
Saxony in 1846. ^ 

(d) 1 Domat, 26? sec. 11. 
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countries, (a) It was abolished by the" constitution of the 
first constituent assembly, in 1791," atnd foreigners were ad¬ 
mitted upon the most liberal terms, and declared capa- 
* 68 ble * of acquiring apd disposiifg pf property equally mth 
natural-born citizens. The tifeaty of' commerce between 
the United States and France, in 1788, proVi(|ed against tine 
evil effects of this law, by declaring that the inhabitants of the 
United States were to be exempted from the kroit ^^aubainCy 
and might dispose, by will, of their property, real and personal, 
(Mens meubles et imnieublesy) and if they died intestate, it was 
to descend to their heirs, whether residing in France or else¬ 
where, and the like privilege was conferred upon Frenchmen 
dying in this country. The treaties,oSf Fiance with other pow¬ 
ers usually contained the same reldxatiou of her ancient rule; 
and though the treaty of 1778 \lras qbolished in 1798, yet, in 
the renewed treaty ofe 1801, the same prcfvisioh'was inserted,^ 
and under it American citizens in France, and French subjects 
in the United States, could acquire, hold, and transmit*,.real as 
well as personal property,^ equally as if thpy were nati^, and 
without the necessity of any act of naturalization or Special 
permission. This last treaty expired in 1809, and the ri^ts *pf 
Frenchmeii arising thereafter, were left, like those of other 
aliens, to be governed by the general lavs of the land.^* • 

*1116 Napoleon code did,not pursue the liberal psaltcj^of the 
French constituent assembly of 1791, ami it seems to^ave r6- 
vived^he harsh doctrine of the ctiKfitd’avpainey under the single 
exception that aiie»s should be entitled td enjoy in France 4he 
same civil rights secured to Frenchmen, Ireatyy in the coun¬ 
try to wliich the alidii belongs, jb) It is ]|ot sufficient to create 
the exemption in favor of the alien, that civil rights arc granted 
t<f Frenchmeyi by,the local laws of the foreign country, unless 
that concession be founded upon treaty, (c) The law* in 


(а) 1 fifomat, 555, see. 13. 

(б) Code! Napoleon, Nos. 11, 726, 912.« ' • 

(c) M. Toullier, in hw Drclh Civil Franeais, tom. i. n. 26.5, cites for tWs rule, n * 


* See the provwloiis oP article soventh of tlio consular oisnvention concluded with 
Franco, Feb. 28, 1863. 10 U. S. Sta^|tes, 502. 
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France, until within a recent period, was, ‘ that a stran- *69 
ger could not, except l)y special favor, dispds^ of his 
property by will; and when hd died the sovereign succeeded, by 
r^ht of inheritance, to Ijii^ estate, (a), But the Hroit (Vaubainey 
und^ the articles of Nos. *726 and 912 of the code civil, was 
abolished in ^Jrance, by a law of the 14th of July, 1819, and 
aliens cajj now^acquire, enjoy, and transmit by will, and by de¬ 
scent, real and personal property, in the same manner as th^ 
other inhabitant^ of the kingdom. In case of succession among 
co-heirs, partly FVench and partly aliens, the French take of the 
property in France, a portion equal to the value of the property 
situated in a foreign country, and from which they would be 
excludec]^ under the ft3freign,law or custom. 

British subjects, under th*e treaty of 1794, between the United 
States and Great • Britain, were confirmed in the titles which 
,they then ^elSf to Iknds in this couqtryj^so far as the question 
of alienism existed; and they were declared competeivt to sell, 
devise,.and,transmit the same, in like manner as if they were 
nativ^^i; and that neither they, nor th*eir heirs or assigns, should, 
as to^those lands, be icgarded as aliens. The treaty applied to 
the title, whatever it might be, but it referred only to titles 
existing at the time of the treaty, and not to titles subsequently 
acqliired.*(^^ It was, therefore, a provision of a temporary char¬ 
acter, dnd by the lapse of tjme is rapidly becoming unimportant 
and obs^ete. ^ ■ 

^The legislature of New’T^rk, and probably of man^ other 
stiftes, |ire in the practice of granting to particular aliens, by 
name, the privilege cjf holding real property; and by a perma¬ 
nent provision in Nl5w York, ^liens are enabled to take and 
hold* lands^in* fee, and to sell, mortgage, and devise, but not 
deinise or lease the same, equally as if they were native * 

• citizens : provide^ the party previously take an oath * 70 
that he is a resident in thi^ state, and inteftds always to 
reside in the United States, and to ‘hecdme a citizen thereof as 



decrao of the Court of Cassation in 1806; and he sajs that diiis EU'ticlo in Uie Napoleon 
code was taken from one in the new Prusaian code. 

(o) Rdpertoiro d^Jurfepr. par Merlin, tit. Anbainet and ftt. Etrangor, ch. 1, No. 6. 
(b) I Wheaton, 300. 4 Ibid. 463. 7 Ibid. 53^. 9 Ibid. 496. 12 Mass. Rep. 143. 
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soon aa he can be naturalized, and that he has taken the 
incipieni medsures required by law for that purpose. The 
power to sell, assign, mortgage,' and devise real estate, is to 
continue for sL\ years froiq the time of taking* the oath; but the 
alien is not capable of taking or hdiding any lands, descended, 
devised, or conveyed to him previously to hiS Jbecoming such 
residept and taking the oath above mentioned ; and if ®he dies 
within the six years, his heirs, being inhabitants of the United 
States, take,by descent, equally as if he had been a citizen, (a) 
There are statute provisions of the same import in favor of 
aliejis in INIarylaiid, South Carolina, Delaware, and Missouri J ^ 
and in Louisiana, Pennsylvania, Kentucky, Virginia, Michigan, 
New Jersey, Illinois, Indiana, and Ohio, the disability of aUcqs 
to take, hold, and transmit real property, seems to be ejfsetitially 
removed. (6) In North Carolina and Yermont, there is even a 



(fl) N. Y. "Revisetl Statutes, vol. i. p. 720, iec. Tliis privilege in*Ncw York 

was further enlarged in 1S4S, as sep below; note A. 

(/>) Griffith’s Law Register, passim. 1 Const Rep. S.\'. 61, 111. ChriPtv’.s Dig. 
tit. Alien A. Q. Review, No. 25, p. 115. Chase’s Sthtufes of OTiio, vol. .,p. 404. 
Phillips f, Ro;.'-ers, 5 Martin’s L. Rep. 700 Act of South Carolina 0^1722. [Ufscrib- 
ing the terms^of deni/ation Purdon’s Penn. Dig. {>;*. .' 16 , 57. Kliner'-. Dig^ .5. 
R. S. of New Jersey, of 1S47, tit. 1 , eh I.'- Temtoiial Act of Mieli^it^n, of•^Ja^ch 
31st, 1827. Revised I.aws of Illinois, edit. 18.‘13, p. 626. ^statute of Indiana, of Jan¬ 
uary 14, 1818 . lucL^. S. 1843, p.*4l4. By ih^; charter of Williauf 1^‘nrf, as pro¬ 
prietary of Pen nsy I van lit, to the inliuhitatit-, in 1683, itc.-Ma'. declaied, thaflii the ease 
of alieif. pureha.>ing lands in the proiinee. ;(nd ‘lying thcreii? without heiug natural¬ 
ized, their estates should destrnd a,-, if they were ttaturtflized. Proud’s Pc‘nnsylvau,.», 
vol. ii. App. 27. In PenrSylvania, hy the Aet of March 22 d, 1814, ulieus who' on 
the IStli of June. 1812, resided in the state, and contityied to reside therein, upon 
filing a declaration of an Uiteiition Ijceoiniug citizens, might take, hold, and eun- 


1 An alien resitfing' in a foreign, country, cannot take land in Missouri, hy de.^jut. 

Weeker r. VVecker, 29 (6 Jones,) 426 . In S<mth Caroll^ia, it has Ijcen held that if 

there bo no other heir capitblo of inheriting, the alien widow, resident in the 'mic, of a 
Citizen who died intestate, shall ^ke tljo whole of the <lcoedcnt’» real property. Ford a. 
IIusTnan, T^^lich. 165. But she .shall have none of it, if the citizen decedent have left a 

• brotlier, wtio has become a citizen by u!iturnli.^,.tion: ho “hall be the solo heir. Kefiiau v. 
Keenan, 7 Ilich. 345. 

2 It i- held in N'ew .fersey, that an Act, whieii pennits aliens *• to have and to Hold lands 
to them and tlicir heirs and ns«i{znB forever, as fully, to all intents and purposes, ai, any 
natural-born citizen of the United States may or can do," d<jes not remove the disability 
of alienism from thfjse, wJio, bub for that disability, would liivro boen heirs. Colgau v. 
McKeon, 4 Zabr. 666. 
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provision inserted in then constitutions, that every person of 
good character, who comes into the state and setd es, and takes 

- - - 

• • » 

vey InSds not exceeding acres, n(Jr in valnc $20,000, as fully as citizens might 
dq,; and by the Act ofi24th March, 1818, ch. 4610, aliens, not subjects of any state at 
war with tljo United •States at the time of the purchase, might purchase and hold 
lands, not C3yjcedingj^5,000 acres, equally as native citizens. This last Act contained 
no condition with regard to residency. And by the Act of March 21,1837, jmrehasers 
from aliens, and the titles of the heirs and devisees of aliens, were confirmed, subject 
to the vested rights ofhthers. See Dunlop’s Laws, p. 908. Under ftie construction 
gi\en to the above Act of 1818, (Beese v. Waters, 4 Watts & Serg. 145,) an alien 
husband acquires no title in his wife’s estate of inheritance, as tenant by the curtesy 
initiate. In New York, (Laws of N. Y. sess. 56, (1833,) ch. 300, and sess. 57, (1834,) 
ch*. 3?,) the prerogative right,of ei*hcat, in the case of aliens dying seised of lands, 
is much restficted, and the alien heirjj, and tlie persons obliged to deduce title through 
an alien, an*cntitle<^ upon certain moderate conditions, to a release of the interest of 
the state acquired by the t^schcat.. In J^ew York, it is considered to be a settled rule 
of construction of ^ftitutes permitting aliens to purcha*'^ and hold lands within the 
^tate. tm themsSnd th^ir hehs and assigns, that the *al!en heirs, devisees, ami purchasers 
of and from the alien so allowed to purchase, can take and hold in that capacity, 
without pwqudicy to their title from alicni.sin. See the Act of Ajiril 2d, 1798. ch. 72, 
and the provi^o thereto; aij^l the Acts of Slarch l!5th, 1802, ch. 49; and of Aj lil 8th, 
1808, ch. T 75 , nntj the decision in Jatkson v. Adams, 7 Wendell. 367, thereon. See, 
alitq, thv cases of Guodcll v. .tackson. 20 Johnson, 693 ; of Jack.son v. Etz, 5 Cowen, 
314^ and of til® Commonwealth c. Ilcirs of Andre, 3 Pick. ^cp. 224, to the same 
point. Whether the heirs and purchasers of and from the heirs andi purchasers of 
the first alien taker, can sp take, mat’ lie a question, as the privilege is to the first 
grantee, fas and assigns, and doex not necessarily extend to the heirs of tlie heir, 
or to the tmiTlm.ser from the pun Kaser.* The Hc^ision in tlit case of Aldrich v. 
Mnntoii, 13 Wendell, 4.58, secllis to limit the piivilege to the immediate heiis and 
purchu.scr from the first privileged aficn^ The legislature of New York, by various 
inosysions, have very greatly enlarged the capacity of*hljfns to take and hold real 
estate. (If) Any alien who takc.s and files in the Secretary of State’s office, a deposi¬ 
tion of Iieing a resident, aisd. of the intention of his permanent residence, and to 
become a citizen ns soon ns /he naturalization laws permit, may take and hold real 
estate pi fee, and Ibr six years thereafter may sell, devise, and dispose of the same, 
except that ho Aiall not loose or demise the same until naturalized. (2.) Such ali/n 
shaj not, however, take or hold n.-al estate descem^ed, devLfed, or tonveyed to him 
previously to such rosideneg and deposition, but if he dies within the six ycare, his 
heirs lieing inhabitants, may take by i^sceutfis if b® had befen a citizen. (3.) If any 
’• alien sells lands so entitled by him to be held and sold, he may toko in fee mortgages 
as a secjiiriiy for the parchasc-money, and rcpucchasc on the mortgage saleSi (4.) All 

• * 

•---3--- 

> Ii* t'umberland i\ Graves, 8 Sold. 805, it was hold In conshrnctlon of the Act of 1793, 
that it wa.s the intention of the Act to removothe disability of alienism from the heirs and 
a-ssigiis of tJio first alijn grtintee indefinitely; and a deviao by Ae remote alien heir of an 
alien grantee to alien trustees, vested in them a legal estate. S. C. 9 Barb. 696. 
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an oath of allegiance to the same, may thereupon purchase, 
and by *other' just means acquire, hold, and transfer land, and 
after one year’s residence, becbme entitled to most of' the 
privileges of a natural-bqjrn subject. - In Connecticut, the Su¬ 
perior Court is invested with pow^r at latge, upon petition, to 
grant to resident aliens the right to take, hoM, convey, and 
transmit real estate, in like manner as native citizens, (a) ^ 


such aliens, so holding real estates, are subject to assessments, taxes, and burdens as 
if they were citizens. (5.) All titles to lands by conveyance, descent, or devise, before 
the alien was qualified to take and hold, are confirmed on his naturalization, or if not 
naturalized, if he shall within one year from acquiring tlic title, file his deposition, he 
may in that case hold and convey for the term pf five rears real estate. If. Y. Ife- 
vised Statutes, vol. ii. 3d edit. pp. 3-6. The Revised Statutes, from p. 3“to p. 5, were 
doubtless intended to give a clear and condensed view oi all thcrvarious^statute pro¬ 
visions in favor of the rights and capacities of alicr^ in respect to real property, but 
such a view ha.s not been ans .-ered, and the successive chactmeuU are so tacked to¬ 
gether as to lead to repetition and perplexity.^ ’^ ’ 

(a) Statutes of Connecticut, 1838, p. 287. 


^ Resident aliens are now vested with the same rights ns native citizens. Rev. St. 1849, 
tit 29, ch. 1, sec. 6 . . 

Similar privileges are given to alien friends in ^■irginia, upon filing a declaration of an 
intention to regain. Rev. St. 1*^49, tit. 33, ch. IIC, sec. 1. In Maine, by the Act of Feb, 
9, 1866, aliens may take, hold, convey, and devise real estate within the state; niiA nil con¬ 
veyances and transfers of any interest in such estate, heretofore made by or to an alien, 
are made os edectunl #s if made bv er to a citizen qf the state. (Laws, t 866 , ch. 198, and 
see Laws, 18.i4, ch. 64.) ’ 4 . 

2 A fcter Act in New York (Act of April 3f; I.aws, 1846, cli..‘115, p. 94) has conferred 
enlarged privileges upon alien^, 

1. The deposition, above caentioned, will avail, though filed sadse^uent to the ncqui ition 

of title, and the alien holds the land in the same manner and with the Hamo’'eircct as a 
citizen of the United States,. • ' 

2. The wife of an alien resident, dying .seised, and an alf>n woman marrying a citizen, 
are entitled to dower. 

The grantees or devisees of re.sident aliens, deceased, arc made cnpa'jle of taking and 
holding in the same mariher as if such alien were a citizen; but if any of .«uch devise js or 
grantees are aliens and males of full age, they must file a deposition, as supra, subject to 
a like condition as to filing a depo.sitiou; heirs at law oil an alien resident may take 
and hold the real estate of their ancestor. 

4. On the same condition, an alien resident may grant or devise to a citizen or alien. 

6 . Alien women, resident in the state, may,take, by devise or under marriage settle¬ 
ments, and may execute a power. * 

Fonner grants, &c., are confirmed. See Brown v. Sprague, 6 Denio’s R. 646. • , 

The provisions of the Apt of April 30,1846, were extended by an Act passed iib 1667, 
(Laws, 1867, ch, 676.) 

The constitution of Calvromia^rovides that aliens who were at the time of the adoption 
of the constitution or should thereafter become 6on4 Jldt residente ^f that state, shall be 
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These civil privileges^ conferred upon aliens by sWte authority, 
are dictated by a just and liberal policy; but they tnust be 
taken to be strictly local; and until a foreigner is duly 
naturalized^ according to \he Act of Congress, *1he is not * 71 
entailed in any othW state to any other privileges than 
ttibse which th^ laws of that state allow to aliens. No other 
state is ^oun<^to admit, nor would the United States admit, 
an^ alien to any privileges to which he is not entitled by treaty, 
or the laws of pations, or the laws of the United States, or of 
the state in which he, dwells. The article in the constitution of 
the United States, (a) declaring that citizens of each state were 
entitled to all the privilege and immunities of citizens in the 
several spates, applies* only »to natural-born or duly naturalized 
citizens ?* and ^f they remove from one state to another, they 
are entitled to the* privllegeg that persons of the same descrip- 
,tion are eii^titfe^d to in the state to wUichA;he removal is made, 
and to'none other. The privileges thus conferred, are local and 
necessarily territorial in' their nature. The laws and usages of 
one si-ite cannot b& permitted to prescribe qualifications for 
citizens, to b6 claimed* and exercised in other states, in contra¬ 
vention to their local policy. (&) It was declafbd in Corjield v. 

» 

If 

(a) Art. 4•see. 2. ^ 

. (6) It is ^curious fact in ajcient'Grecian historv. that the dreek states indulged 
such a narrow and cxccfsive jealousy of _^ach other, that intermarriage was fosbidden, 
a^ none were allowed to pos‘'css lands within the territory of anotlier state. When 
the Olynthian republic introduced a more liberal and beneicial policy in this respect, 
it was considered as a portentous innovation. Mitford’s History, vol. v, p. 9. The 
Athenians occasionally granted the right of intermarriage and even the freedom of 
the city to the inhabitants of^oreign states » Sclibmann's Dissertations on the Assem¬ 
blies of the Athenians, ed. Cambridge, *1898, p. .319. So, the Byzantines, to evince 
thci| deep gratlHude to the Athenians for their assistance in tjic war against Philip’of 
Mnicdon, broke in upon their ordinary policy, and granted, by law, to the Athenians, 
the right of intermarriage with Uicir citizens, and the power of purchasing and hold¬ 
ing lands in the Byzantine and Pcrtithian'territjries. Demost. Orat. de Corona, 
where the original decree is set forth at large. ' §o, also, the inhabitants^and colo¬ 
nists of the Latin cities in Latium, the 8th century of Borne, were’so much 

regarded as foreigners, that they coi7ld not 1»uy or iuharii land from Roman citizens, 

• » 

^ • 

• • * 

entitled to enjoy the same rights, Infespeot to the possession, eqjoyment, and inheritance 
of property as native-bom citizens. It has been decided that this olauM forbids non¬ 
resident aliens to inherit. Siomssen v. Bofer, 6 Cal. 260. 

VOL. n. 4 
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Chryell^ia) that the privileges and immunities conceded 
*72 by the (institution of the United •‘States to citizens in 
the several states, were t(» be confined to those which 
were, in their nature, fundamental, and belonged of right to the 
citizens of all free governments. Such are the rights of‘pro¬ 
tection of life and liberty, and to acquire and enjoy property, 
and to pay no higher impositions than other citizens,‘'and to 
pass through or reside in the state at pleasure, and to enjoy the 
elective franchise according to the regulations of the law of the 
state. But this immunity does not apply to every right, for 
some may belong exclusively to resident citizens under the laWs 
of the state ; and it was held that a statute of New Jersey con¬ 
fining the right of taking oysters withfn the waters of the statd, 
to the actual inhabitants and resideifts of the state, wq,s not an 
Act infringing the constitution 6f the United* States. The 
power to regulate th6f fisheries in the navigableSvaters of the 
states, remained in the states respectively, though tile United 
States have a concurrent power, so far as concerns the free 
navigation of the waters. ^ 

The Act of Congress confines the description of aliens capable 
of naturalizatiop, to “ free white persons.” I presume tins ex¬ 
cludes the kihabitants of Africa, and their descendants; and it 
may become a question, to what extent persons of nfixed blood 
are excluded, and what sha,des and degrees of mixture of color 
disqualify an alien from application for the benefits ol the act 
of naluralizatioii. (6) Perhaps third might be difficulties also 

_ Xt _ _ _ *1 _ 

nor had they generally the right of intermarriage with Rt^mans. Arnold’s Hist, vol, 
iii. p. 14. I.. 

(a) 4 Wash. Cir. Ilep. .371. 

(0) By a statute of Virginia, in 1785, every person who hath one'fourth part or, 
more of negro bl(Md, is deemed a mulatto, and that Act is still in force. 4 KandoPth, 
631. The same rule is declared in Indiana. Itevi.-tcd Statutes of ludiaita, 1838. It 
is adjudged, in South CaiSilina, tlv't mulctloes ace not white citizens witliin the mean¬ 
ing of the law, and persons tinged with negro Iduod are said to t>e mulattoes. State 
V. Hayes, Bailey’s Rep. 275. The tpnn is not precisely defined, nor the line of 
distinction between wliites an^ men of ,eofor accurately ascertained. It means it 
pemon of mixed white or European and negro descent, without defining exactly the 
proportions of blood. A remote taint will not degrade a person to the class^per¬ 
sons of color; but a mere predominance of whit^blood is not sufficient to rescue a 
person from that class. is Ijeld to bo a question of fact a jury, upon the evi¬ 
dence of features and complexion, and reputation as to paceutaget and tUat^a dMnsA 
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as to the copper-colored natives of America, or the yellow or 
tawny races of the Asiatics, and it may well be dolibted whether 
any of them are “ white persons” within the.purview of the law. 
It is the declared law of. New York, ^outh Cardlina, and Ten¬ 
nessee, (a) and probably so understood in other states, that 
Indians are nq,t* citizens, bUt distinct tribes, living under 
the projection of the government, and * consequently they * 73 
never can be made citizens under the Act of Congress, (b) 

Before the adaption of the present constitution qf the United 

# 

—- _ ^ _ 

and visible admixtaro of negro blood makes one a mulatto. K the admixture of 
African blood does nut exceed tjie proportion of oue eighth, the person is deemed 
white. *Th^ is the rule in Louisiunk, and in the code noir of France for her colonics, 
and it is deemed in Carolina a proper rule. State v. Davis, 2 Bailey’s Rep. 558. 
With respect to India, it .was the policy^f the British Parliament, in 1833, to effect a 
complete identiticfjion of /lie EuroptJUns and natives i^ the eye of the law, without 
•regard^io col 3 Jt,* 6 irth, or religion. Ann. Reg. for 1|B33.'* Hist. p. 184. In Ohio, it has 
been held, that all persons nearer white than black, are white persons, with^p the con¬ 
stitution of the state. Jeffries,n. Ankeny, 11 tjhio Rep. 372, 375. So, by the case 
of Lanftti. Baker, 12 Ohio R. 237, youths* of negjo, Indian, and white blood, but of 
more than%ne half while blood, arc etuitlcd, under the school law in favor of white 
childrcr^ to the benefit of thek;ommon school fund. 

(u) Gu<idcll V. Jack;:on, 20 Johns. Hep. 693. State v. Managers of Elections for 
York, 1 Bailey's Rep. 215. The State v. Ross, 7 Yerger. 74. , 

( 6 ^ By ai^i^t of the legislature of New York of the 10 th of April, 1843, c. 87, 2 
R. S. 3d edit. 4> any native Indian may purchase, take, hold, and convey lands, in the 
same maimer as a citi/.cn; and wli/never he besomes a freeholder to the value of 
^ 100 , ho iS^comes subject tea taxation, imd liable'on contracts, and subject to the 
civil jurLsdiction of tlic^ourts of law an^ equity os a citizen. This Act give# to the 
Itfllians- new and important Jirivilegcs. Part of the iJSeneca tribe of Indians now 
(1843) o\m and occupy reservation lands in the S. W.*part of the state of New 
YorkJ So the Oneida Imrans, owning lands in the counties of Oneida and Madi¬ 
son, were enabled, by the Agt of April 18th, 1843, ch. 1851 to hold lands in severalty, 
and to sell and convey the same, under tlic care of a superintendent on the part of the 
state. It is adknitted that an Indian is a competent witness in a suit between wtyto 
me}. Coleman v. Doe, 4 Smedcs & Marshall, 40. So, fiy'the Act of Congress of 
March 3, 184.3, eh. 101, prgvision is made for a just division-of the lands belonging to 
the Stockbridge tribe of Indians, in the terrisory ojJ,Wisconsin, among them indivfd- 
> ually, and patents to be issued to such individuals, in $cvcralty and in fee ; and such 
Indian/ are thenceforth to be deemed citizens of tRe United States, with af^ the piiv- 
ilcgos and duties attached thereto, apd tffe powers and usages of those Indians os a 

• tribe thenceforth to cease. • 

» ^ 

- ^ -; ~ 

1 By a statute of New York, (Laws of N.C, 1847, p, 464,) various provisions have been 
mode for the intomiy goternraent and police of the Seneca Indians. The Act may bo 
said to contain the rudimentary provisions of civil and republican government. 
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• 

States, the po>Ver of naturalization resided'in the several states; 
and the constitution of New York, as it was originally passed, {a) 
required all persons born out of the United States, and natural¬ 
ized by the legislature, to take an oath abjuring all foreign alle¬ 
giance and subjection, in all matters, eccUsiastical as well as 
civil. This was intended, and so it operated,'to exclude from 
the benefits of naturalization Roman Catholics, who acknowl¬ 
edged the spiritual supremacy of the Pope, and it was the result 
of former fears and prejudices (still alive and active at the com¬ 
mencement of our Revolution) respecting the religion of the 
Romish church, which European history had taught us to 
believe was incompatible with perfect national independence, 
or the freedom and good order of ci^vil society. So extremely 
strong, and so astonishingly fierce {Aid unrelenting \\fsv5 public 
prejudice on this subject, in the iiarly part of our colonial his¬ 
tory, that we find it declared by law in the bej^lluiing of the 
last century, {b) that every Jesuit and popish priest who should 
continue in the colony after a given day, should be comlemned 
to perpetual imprisonment'; and’if he broke prison and e;»caped, 
and was retaken, he should be put' to death. That law, said 
Mr. Smith, the historian of the colony as late as the year 175(3, (c) 
was worthji of perpetual duration ! 

o * */ 


(а) Art. 42. , 

(б) Colony Laws, toI. i. p. 3S, nivingston & Smith’s .jdit. 

(c) S riith's History of New York, p. 111. y^Tn the Act (M&riuff the rit/hts and priri- 
leges qfthe fteople of the rjflony cC New York, in all persons " professing faith in 
God, hy Josus Christ, his only son,” were allowed the free exercise and enioymeht of 
their religions profession and worship, with the i xccption^of “ persons of the llomiin 
religion," who were not to txercjso their manner of wdruhip contrary to the laws of 
England. Bradford's edition of the Lawf^ of New York, 1719. As late as 175.3, the 
IcgUIatnrc of Virginia parsed an Act extremely sorcro upon popish recpisaiits, placing 
thdlrn under the iRost oppressive disabilities. i 
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LECTURE XXVI. 

OF»THE LAW CONCERNING MARRIAGE. 

• 

The primary and most important of the domestic relations is 
that of husband and wife.. It has its foundation in nature, and 
is the ’omiy lawful relation *by which Providence has permitted 
the continuance of th*e human, race. In every age it has had a 
propitious inf\jj,ence,on the moral improvement and happiness 
t)f mankip^r* It is one of the chief fwmdations of social order. 
We may justly place to the credit of the institution of rnarriage 
a great‘shape of the blessings which^ flow from refinement of 
mannerf, the education of -.children, the sense of justice, and 
the ci^tivation of the* liberal arts (a) In the examination of 
this interesting contract, I shall, in the first place, consider how 
a n^airiage.may be lawfully made ; and, secondly, how it may 
be lawful^ ^issolve^ ; and, lastly, I shall fake a view of the 
rights ani^ duties which belong to thal; relation. ’ 

(1.) All person* who ha,ve fiot the regular use of th^.un- 
df'l'^nding, sufficient lo deal with discrfjtion in the common 
affairs <5f life, as idiots and lunatics, (except in their 
,lucid intervals,) * are •incapable of agreeing to any con- *76 
tract, and of course lo that of»marriage. But though 
marriage with an idiot or lunatic be absolutely void, and no 

• • 

_ _ ^ » .... 

• 

(a) The grout philosophical poet of%antiqiuty, wtib was, however, most absurd in 
much of his philosophical thcor\', but eminently Bcjiutiful, tender, and sublime in his 
poetry, Supposes the civilization of mank^d to tiave been the result of marriage and 
,faintly establishments. * t » 

Castaque privatcMmien's coniiuhni hha 
Cognita sunt, pratique ex se videre creala^; 

Turn genua humanum pnimum moUesiere ewpit, 

Lucret.^e Rer. Nat. lib, 5. 
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sentence of avoidanoe be absolutely^ necessary, (a) yet, as well 
for the sake of the good order of society, as for the peacp of 
mind of all persons concerned, it is expedient that the nullity of 
the marriage should be arcertained^and declared by the decree 
of a court of competent jurisdiction, {b) The existence and 
extent of mental disease, and how far it may be sufficient, by 
the darkness and disorder which it brings upon ^the human fac¬ 
ulties, to make void the marriage contract, may sometimes be 
a perplexing question, extremely distressing, to the injured 
party, and fatal to the peace and happiness of families, (c) ^ 
Whether the relation of husband and wife lawfully exists, never 
should be left uncertain. Suits to annul a marriage, by reason 
of idiocy or lunacy, have consequently been often instiiut&d and 
sustained in the spiritual courts in England, {d) The proper 
tribunal for the investigation of thig quicstion,* when it is brought 
up directly, and for tfre mere purpose of testing tll^^validity of 
the contract, ,will depend upon the local instirtitions o*f every 
state. In those states which have equity tribunalr, it*-belongs 
to them ; (e) and where there are nonsuch tfibunals distirct from 
the supreme courts of common-law jurisdiction, fo*r the evercise 
of equity powt*ts, whatever jurisdiction is exercised over the 
matrimonlhl contract, must be in the common-law coufts. 

A marriage prochred by force or fraud ft also void! ab initio, 

- - * • - V - -. 

o 

(aj^ Phillimore's R. 10. Rrowiiinp i’. iSjan^, It/itl. fiO, ^ 

{>>) Hays IT. Watts, 3 r^il#Rep. 44. Sir Wni. Scott, in Pertreis v. Toudtinr! I 
Cons. Rep. 138. Crump v. Mori^iin. .3 In-dcH, N. C. Ktj. Rep. Ol.'-* 

(c) There is a very interc'tinff jtiiluial (li.srii-i>ioti. in M’Elroy’s cuso, 6 Watts & 
Serg. 451, on the suhjoct oTUiuacy, and the quostioti isif^vliether the tnimi is deranged 
to such an extent as to disqualify the party fruVn conducting hifiisttlf with personal 
safety to himself and otliers, and from managing and disposing his Wn afT^rs, and 
disciiargiag his relative fluties. 

(d) Ash's case, Prec. in Ch 203. 1 Kq. Cas. Ahr. 27{», pi. 6, Ex jtartf Turing, 

1 Ves. & Bea. 140, Tfcmer e.^VIeycn,, I Hagg. Con.si.st. Itcp. 414. Countess of 
Portsmouth e. Earl of Portsrnputh, ^ llugg. Kcrl. Rep. 355. Hhciford on Marriage * 
and Divqfcc, pp. 183-201. ' 

(e) Wightman i-. Wightman, 4 .Iohns.^Ch‘. Rep. .343. Crump v. Morgan, 3 Iredell, 

N. C. Eq. Cases, 91. In thi.Scand many othoApints relative to domestic rights, the ’ 
English ecclcsiasucai law is considered as partsPthc common law. 


* The marriage is void, ft one dfthe parties was at the time idsanoLfitom dtlirium tremens. 
Clement v. MuttUon, 3 liich. R. 93. * 
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and may be treated as nyll by every court in which its validity ') 
may be incidentally drawn i^i question, (a) The basis of the ^ 
marriage contract is consent, and the ingredient of 
'frqud or duress* is as dactyl in this ♦as in any other con- *77 
tract, for the frge assent of the mind to the contract is 
granting. (6) ^ • The common law allowed divorces a vinculo^ 
zausa metus^ CAUsa impotenticB, and those were cases of a fraudu- 
[ent contract, (c) It is equally proper in this case, as in,those 
jf idiocy or lunacy, that the fraud or violence shoBdd be judici- 
illy investigated, in a suit instituted for the very purpose of 
innulling the marriage; and such a jurisdiction in the case 
properly belongs to the gcclesiastical courts in England, and to 
the courts of equity in thi^country. It is declared in New York 
by statute, {dy that Vhen eit|;ier party to a marriage shall be in¬ 
capable of c^senting tft it,*for want of age or understanding; 
or iqcapf^l^, from physical causes, oft enuring into the marriage 
atate; or when the consent was obtained by force or fraud, the 
fnarriarge skall be void'from th(j time its nullity shall be declared 
by a ct>urt of competent authority; and the courts of equity are 
Uiver*ted wi^h that pdwer. (e) It is said that error wiU, in some 
cases, destroy a marriage, and render the cont/&.ct void, as if one 
person be^substituted for another. This, however, Vould be a 
case of palpable fraud, going to the substance of the contract; 
and it^yould be dillicult*to state a'c^se in which error simply, 
and without anj» other ingredient, as to the parties, or fluie of 
ttiem, in respect to tlrtj other, would vacide the contract. It is 


(a) A marriage would Ijb void if made while one of \he parties was in a state of 
intoxication, 8uei» ns would ineapiwitato Ac party from entering into any other con¬ 
tract. The c«sc of Brown v. Johnston, in ISIS, is rited hy Dr. Irving to this point. 
(Ij^troduction to the Study of the Civil Law, p. 102, note.)* 

(/>) Voct, ad Pand. lib. 24,2,15. TouUicr’s Droit CivilsFranvais, tom. i. Nos. 501, 
504, 506, 512. Reeve's Doinostie Relation^, 201,^07. Pathier's Traite du Contrat 
do Mariugc, Nos. 307, 308. 2 Haggard’s Con^yst. Rep. 104, 246. 

{c)^Bury’8 case, 5 Co. 98, b. Ougliton’a Onl.*Jud. tit. 193, sec. 17. 

(</) N. Y. Revised Statutes, vol,ii. 139, sec. 4. 

,(e) Ibid. 142, sec. 20 j 168, sec. 2. * ,* 

. • « 

’ The court declared the nullity of a mafriage in a case in which the Insanity of the 
woman had been crgicealed by her friends. Keyes r. Rcyos,^ Foster, 668, and, see True 
c. Ikaniioy, 1 Foster, 62. BoberUou v. Gole, 12 Texas, 3o0. 
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well understoQfl that error, and even disingenuous representa¬ 
tions, in respect to the qualities of pne of the contracting parties, 
as his conditioi}. rank,'fortune, manners, and character, would 
be insufficient. The law nSakes no provision /or the relief qf a 
blind credulity, however it may have been, produced, (a) 
*78 (2.) * No persons are capable of binding “themsqlves in 

marriage until they have arrived at the age of consent, 
which, by the common law of the land, is fixed at fourteen in 
males, and t\¥elve in females. The law supposes that the par¬ 
ties, at that age, have sufficient discretion for such a contract, 
and they can then bind themselves irrevocably, and cannot after¬ 
wards be permitted to plead even thc'r egregious indiscretion^ 
however distressing the result of it may be. Marriage, before 
that age, is voidable at the election of either party, on arriving 
at the age of consent, either of the pbrtiei^ be q^der that age 
when the contract is madte. (6) But this rule of ^e^-’-iprooity, 
however*true in its application to actual marriages, does not 
apply to other contracts made by a competent party with an 
infant, nor even to a promise of marriage per verba de yuturo 
with an infant, under the age of discretion* The person o? full 
age is absolutely bound, and the contract is only voidable 
the election of the infant. This point was ruled by the K. ,B, 
in Holt V. Ward Clarencieux^ (r) after the qiiestioif bad been 
argued by civilia'ns, to sec ‘what light might be thrown-upon it. 
from ^:e civil and canon law. Tl;pugh this b& the rule of the 
English law, the ciyU^Hns and canonists are not agreed upon 
the question; and Swinburne was of opinion that the contract 
in that case was no- binding upon the cthe party more tiian 
upon the other, {d) ‘ • 

The age of consent, by the English law, was no doubt bor¬ 
rowed from the Roman law, which established the same periods 
of twelve and fouisteen, as the competent 'age of consent to 

(а) Toullier, vA tupra, Nos. 51!i, 521.' Pot)i«r, ut supra. Nos. 310, 314. 1 PhitU* 

more, 137. 2 Haggard’s Con.4i6j|. Hep. 2-i8. Benton v. Benton, 1 l.>ay's Rep. 111. 
Stair's Institations, by More, vol. i. n. b, p. 14. * • 

(б) Co. lAtt .33 a, 79 b. The Massachusetts Revised Statntes, of 1H36, reader . 

marriages contracted when either of the parties is within the age of consent, valid, if 
followed by voinntary coiiabitotioa. * 

(c) 2 Str. 937. (d) Ilarg. Co. Lilt, lib. 9, noW45. 
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render the marriage contract binding, {a) Nature has not fixed 
any precise period ; and municipal laws must operate by fixed 
and reasonable rules. The* same rule was adopted 
•in France, before their^rfevolution : (j^) but by the Napo- *79 
Icon* code, the age bf consent was raised to eighteen in 
males,«and fifteeh in females, though a dispensation from the 
rule ma*y be granted for good cause. If without the consent 
of their parents, or of the father, in case of a difference of opin¬ 
ion, the son musjt be twenty-five years complete, an^ the daugh¬ 
ter twenty-one years complete, to render them competent to 
contract marriage, (c) 

(3.) No person can marry while the former husband or wife 
is living.^ Such second rifaj-riage is, by the common law, abso¬ 
lutely null andj^roid; {d) anti it is probably an indictable offence 
in most, if not all of the states in the Union, {e) In New York, 

- ^ - = -’-^— « -- 

(m) 1, 10, D#NiiptUs. Co. Litt. 78 b. 1 Blacks. Com. 4.36. , 

{h) 1 D«inat, Prel. b. 24, 25.^ The incapacity for marria<ic ceased when the parties 
had attai^fd lift respective ages of fourteen ani^ twelve. But if the children were 
under patfniul authority, tl?o son coujd not marry unless he was thirty years of age, 
nor the daughtci' unless 8he»\vas twonty-livc, without the consent of their parents. 
Ibid. • 

(fe) Code Civil, Nos. 144, 148. The New York Revised Statutes,^vol. ii. p. 138, 
eataj^Ilsiied th^ ages of consent at seventeen in males, and fourteen in females; but 
the provision wfs so disrcRshed, that it was repealed within four months thereafter, 
by the A^t oT'iftth April, 1830, wliij^li, of course, Ipft the ease to.stand as before, npon 
the rule of^he common law.i* In Ohio, Indiana, and Michigan, the age of consent is 
raised to eighteen year# in males, mid Hurteen in females. Statutes of Oh;«»1831. 
Territorial Act of Michigan, April, 1832. li. Statutes ^Indiana, 183S. In Illinois, 
to sflVentc^n in males, and fourteen in females. Illinois\\* Laws, 1833. 

|rf) Cro. KHz. S-IS. 1 Salk. 121. ' 

(f) In North Carolina, bi^my was a crime punishable Ivith death. Statutes 1790 
and 1800. In A\^hama, it is puxiishahRi hy tine, imprisonment, and whipping. 
Atkins’s Dig. ^ ed. p. 107. 

. _ __ . _ !_ 

1 But in Now York, the c^irt has power by statute to annursnarriages in certain cases, 
when the female was, at the time of the niarringe, under the ajie of fourteen. Bennett o. 
Smith, 21 Barb. 430. In Wi.sconsfti, mafts may majry at 18, females at 16. R. S. Wiscon¬ 
sin, tit. 21, ch. 78. In Virginia, males may marry iR 14, females at 13. Rev. St. 1849, 
tit. 81,5h. 109, sec, 3. In Ohio, it has bee* decided that marriages between a male under 
the ago of 18, and a female under the ago of it, are, itivaliti, unless contimied by cuhabitar 
tlon subsequently to the parties attaining tlio statutory age. Shaf her t>. State of Ohio, 
20 Ollio K. 1. While in Iowa the decision of the court is directly contrary. Goodwin r. 
Thompson, 2 Greene, Iowa R. 329. The stattites in both states are substantially the same 
in language. The comra«i-Iaw rule which dxes the ages of touseut at 14 and 12 years 
prevails in Massachusetts. Barton r. Horvey, 1 Gray, 119. 
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it is declared by statute to be an offence jjunishable by imprls* 
onment in a ^tate prison, in all but certain excepted cases. 
Those cases are, when the husband or wife, as the case may 
be, of. the party who rerparries, reniaj.ns continually without 
the United States for five years together; or when one of the 
married parties shall have absented himself or \etself from the 
other by the space of five successive years, and the one remarry¬ 
ing shall not know the other, who was thus absent, to be living 
within that,^time; (a) or when the person renjRirying was, at 
the time of such marriage, divorced by the sentence of a com¬ 
petent court, for some other cause than the adultery of such 
person; or if the former husband or wife of the party remarry¬ 
ing had been sentenced to imprisonment for life; or if the former 
marriage had been duly declared vofd, or v/as m^ade within the 
age of consent. (6) This is esse^itially a transcript of the 
*80 •statute of 1 JLmeg I., ch. 11, with’a reSwt^on of the, 
time of absence, from seven to five years; ‘and though the 
penal consequences of such a second marriage d<;* ndj, apply 
in those excepted cases, ^et, if the ^former* husband or'.)vife be 
living, though the fact be unknown, and there be no divorce 
a vinculo duly jwonounced, or the first marriage has not been 
duly annulled, the second marriage is absolutely void, and the 
party remarrying incurs the misfortune of an unlauflui connec¬ 
tion. If there be no statute regulatipn in the case, tiie*^ pfinciple 
of the common law, not only of EnglanU, but general^ of the 
Chri^ian world is, that no lengtli of ^time or absence, apd 

'/ .. • 


(a) In Ohio, it w three years of continual and wilful ahnenoe, next la'foro the 
se^nd marriage. Statntes of Ohio, 1831. In Massachu.'^ctta, it is sc^eti years ; and 
it is further udd&l,' Uiat the legal penalty does not apply if one of the parties •^ad 
been absent for a year or'more at the time of the second m.irruigc, and believed to bo 
dead. Mass. Revised Statutes, iS36. ‘ 4 

(h) N. Y. Revised Statutes, vol. jii.'‘pp. 139, 687. Ibid. 688, sec. 11. The statute 
has I'urthw provided on this sul^ect, that if ^ne of the married parties ahsenia him¬ 
self or herself, for five sacccssi\;c years, w^hout bjing known to the otlier party to Iks 
living daring that time, and the'othcr party marries during the life of the aKsent per¬ 
son, the marriage is void, onlif fror\tke time that its nuUiljf shall be pronounced by Otfourt 
of r.ompete.ni authority. And further, that nv pardr)n gra'ntcd to any ponon sentenced 
to imprisonment for life, (.hall irstorc to him or her die righu of a previous marriage. 
N. Y. Revised Statutes, vol. ii. p. 139, sec. 6, 7. » 
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nothing but deaths or the decree of a court confessedly compe¬ 
tent to the case, can dissotve the marriage tie. (a)^ 

By the statute of James L, ff one of the married parties con¬ 
tinually remained‘abroE^d* for five y^ars, and wks living, even 
witMn the knowledge of the other party, or the parties were at 
the time only upSer a divorce a mensa»€t thoro^ yet the second 
marriagS, though void in law, would not be within the penalties 
of the Act. It was still a divorce, and the Act did not dis¬ 
tinguish betweejjL the two species of divorce, {b) ^The crime 
of bigamy, or of polygamy, as it ought more properly 
• lo be termed, (c) has been made a capital offence in * 81 
soifie, and punished very severely in other parts of Eu¬ 
rope; but the new df\vl code of France (e) only renders 
such secend marriage unla^vful, without annexing any penalty 
for the offence. (/) • , 

^ The dureatfeSfid sefious prohibition pf jAlygamy contained in 
our law, IS founded on the precepts of Christianity, and the 
laws of tjurpocial natuie, and it is supported by the sense and 
practiCCj^f the civilked nation's of Europe. (§•) Though the 
Athenians at» one timp permitted polygamy, yet, generally, it 
was not tolerated in ancient Greece, but was-regarded as the 
practice of barbarians. (A) It was also forbidden by the Romans 
tlurdlighoilt^^ie whole period of their history, and the prohibition 

- ^-^- 

* ** ^ ' 

(а) I Roll. Abr. 340, ‘2, iTK?, pi. 40,^0, F. Williamson t*. Parisien, 1 Jj^ns. 

CIk Rep. 389. Fenton v. Recc^ 4 JoRiis. nep. ij2. 

(б) ^4 Blacks. Com. 163, 164. This point was raisA^nd discussed in Porter’s 
case, Oo. Car. 461 ; and while the court admitted the sec<\d marriage to be unlawful 
and void, yet they did not dc«ido whether the statute penally would attach upoi^tch 
a case of bigamy. Tbo Netn^'ork Revised^tatuics, vol. ii. p. 687, sec. 9, bavecor- 
rccted this imperfection in the Rnglisfi statute, and made the exception to tbo appliea- 
tion^f the penafties of bigamy, in the case of divorce, npt to rest on a divorce a menrnx 
el ihmm, but to apply only to the dissolution of the fowner marriage. 

(c) Harg. Co. Litt. lib. 2#ii. 48. '' 

{d) Barrington on tbo Statutoa, p. 4P1. 

(e) No. U7. 

( /■) if a woman be induced, by fraud^ent means, to marry a man who Hhs a wife 
living, and who represented himself Ss single, the children bom while the deception ' 
*las(ed, are entitled to the rights of legitimate children.* Clcndenning i». Clendcnning, 
15 Miyrtin’s Lonis. Rep. 438. Vol. iii. x. s.) This is alsc^ the statute law in New 
York. New York Revised Statutes, vol. iwp. 142, sec. 23. 

(g) Paloy’s Moral PhiloBophy, b. 3, ch. 6. • • 

(A) Potter’s Qrcek^ntiq. 264. Taylor’s £lem. Civil Law, 340-344. 
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is inserted in the Institutes of Justinian, (a) Polygamy may be 
regarded as ejfclusively the feature of Asiatic manners, and of 
half-civilized life, and to be inc6mpatible with civilization, re¬ 
finement, and domestic felicity, (b) * , 

(4.) In most countries of European which the canon lav? has 
had authority or influence, marriages af^ prohibited be- 
* 82 tween * near relations by blood or marriage. Prohibitions 
similar to the canonical disabilities of the fenglish ecclesi¬ 
astical law -jyere contained in the Jewish laws^ from which the 
canon law was, in this respect, deduced; and they existed also 
in the laws and usages of the Greeks and Romans, subject fo 
considerable alterations of opinion, and with various modiffba- 
tions and extent, (c) These regnlatiotis, as far at least as they 
prohibit marriages among near relations, Uy blood or Kiarriage, 
(for the canon and common law mach? no distinction on this 
point between connettioijs by consanguinity afl&fci^nity,) {d)^ 
are evulently^ founded in the law of nature; find incfcsluous 
marriages have generally (but with some strange ej^cep^ions at 
Athens) (e) been regardtfd with abhorretKe by the s'pUndest 
writers and the most polished states of untiquity^ Under the 
influence of Christianity, a purer taste and stricter doctrine have 
ever been inculcated ; and an incestuous connection between an 
uncle and niece, (it being a marriage within the l^bVideal'de¬ 
grees,) has been adjudged, by a g^eat master of‘public and 
municipal law, to be a nuisance extreme^ oflensive to the laws 

_ 0 __i-_ 

• / 

(a) Cic. de Oral. 1, 40. /jnet. Jul. 52. Inst. 1, 10, b. ad Jin. Taylor,*Ibid. 344- 
347»^I’olyi:niiiy was in practice among the Jews in tlierearly patriarchal ages. Sel- 
den^riJxur Ebraica, lib. 1, ch. 9. Antnjuities of the VJebrcw Republic, by Lewis, 
Tol. iii. p. 24S. * 

JJj) Lieljcr, in his Political Ethics, vol. ii. p. 9, says that polygaftiy leads to the 
patriarchal principle, anS which, when applied to large communities, fetters the popple 
in stationary despotism, while that principle cannot exiitt long in connection with 
monogamy. The rcmaA is equally striking apd profound. 

(c) Sfdden’s Uxor Ebraica, hb. J^nh. 1-5. 1 Potter's Greek Antiq. 170. 2 Ibid, 

267, 268/269. 'Tacit. Ann. 12, scc.«4, 5, 6, 7. Lewis’s Antiquities of theaJewish 
Republic, vol. iii. p. 252. , 

(d) Co. I/itt. 235, a. Gihsoa’s Cod. 412. 1 Pliillimore’s Rep. 201, 355., Stair’s ' 

Institutions by More, vol. i, note b, p. 1.5. Affinity is the r^ation contracted b^mar- 
riage between a husband and his wife’s kinilrcd, and between a wife and her hnsband's 
kindred. ^ 

(c) Milford’s History of Greece, vol. vil. p. 374. 
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and manners of socipty, and tending to endless confusion, and 
the pollution of the sanctity of private life, {a) * 

It is very difficult to ascertain exactly the poini at which the 
laws of nature have cca^d to discountenance ^lie union. It is ^ 
very clearly established that marriages between relations by 
blood or affinity in the lineal or ascending or descending lines, 
are unnatural gmd unlawful, and they lead to a confusion of 
rights and duties. On this point the civil, the canon, * and *83 
the common la^v are in perfect harmony. In the#learned ^ 
ppinion which Ch. J. Vaughan delivered on this subject, in Har¬ 
rison V. Burwell^ (b) upon consultation with all the judges of 
England, he considered that such marriages were against the 
law t)f .nature, and contfary to a moral prohibition, binding 
upon atl mankind. • But when we go to collaterals, it is not 
easy to fix the forbidden degrees by clear and established prin- 
, ciples.(c)^***'^ * » * 

In Several df the United States, 'marriages wifhin the Levit- 
ical de|^reut», under sortie exceptions, are made void by statute; 
but iriNevv York, flntil 18^0, there was not any statute defining 
the f^irbiddeli degree#; and in England the prohibition to marry 
within the Levitical degrees rests on the cailbn law, w'hich, in 
that.respe^t, received the sanction of several statutes passed in 
the reig*n of Hen.'VIlI. [dV It was considered in the case of 


(fl)^ Biirf^css w. Bur^ss, 1 Ilnpg* Co4^ist. Rep. 386. Woods v. Woods, i«^urtcis, 
M6, S. I*. Sucli a connection «as licld in equal abomination bj- Justinian's code. 
Co9c, 5,^, 2. Consanguinity and atli'iity arc equally ikf ediments in the case of ille¬ 
gitimate relations, and within the purview' of the proli»ition. Horner v. Horner, 1 
Hagg. Consist. Hep. 352, ^ ' Blaekmore v. Brider, 2 Pill. 361. 

(t) Vaughan’s JR cp. 206. 2 Vent. 9, S#C. 

(c) Doctor ^aylor, in his Elements of the Civil Law*, pp. 314-339, has <rone deeply 
iq|o the, (ircek and Homan learning as to the extent of tkc proinbition of inarAige 
b(!lwcen near relations ; and he says, the fourth tfegree of. collateral eon.'ianguinity is 
the proper point to stop ift ; that the marriage of eou'-ii^^u'inan or lirst-eousin.s, and 
who are collaterals in the fourtli degfee according to th^rompiitatioii of the civilians, 
and in the second degree according to the <*i»on I^w, is lawful..and Wie civil law 
propcily established tlic fourth of thc^rirst (Tegroe that could match wi&i decency. 
The Territorial Act of Michigan, ot April,*1832, sto|^S at the fourth degree, by prohib¬ 
iting nfarri^cs nearer than tirst-cousius. 

(i) By the statute of 5 and 6 Wm. IV. c. 54, marriages between persons within 


1 The subject of the Levitical degrees, as affecting the validity of maiTiage.s, has been 

VOL. IX. 5 
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Wightman v. Wightman, (a) that marriages between brothers 
and sisters in ^ the collateral line were equally, with those be¬ 
tween persons in the lineal line of consanguinity, unlawful and 
void, as being plainly repugnant to the.'fijst principles of society, 
and the moral sense of the civilized world. It would be dillicult 
to carry the prohibition farther without legislative^ sanction ; and 
it was observed, in the case last referred ttJ, that^in New York, 
independent of any positive institution, the courts w'^ould not 
probably be ^luthorized to interfere with marri^es in the col¬ 
lateral line beyond the first degree computed according to the 
canon law, especially as the Levitical degrees were not 
* 84 considered * to be binding as a mere municipal rule of 
obedience. (6)’ The Napoleon •code (c) has adopted pre¬ 
cisely the same extent of prohibition, as forming ^he impassable 
line between lawful and incestuous marriages ; and though the 
prohibition goes deepGr iqto the collateral line, y^tthe govern¬ 
ment rejserved, to itself the power to dispense, ut its pleasure, 
with such further prohibitions. It is evident that tli^e ccmipilcrs. 
of that code considered the marriage between collateral in the 
first degree of consanguinity, prohibited by a rule which was 


the prohihited (’e;:rcc of consanfriiinity or nflinity, are declared to he ah>?()lntely null 
and void. Before that Aet, sncli inania;;o.', were voiflahle onlv by .scnteiiee’of }Ij 3 
ecclesiastical court, pionotmced in the lifetime of Ixjtli the parties, c The English 
.statute ha.s not declared what art.^ the prohibited.dcgrccs, and wc arc'^to loo^ for the 
Levitical dei^rees a.s interpreted liy the canor law, and by the statute.^ of 25 Hen. VIIl! 
c. 22. ^9111 .32 Hen. V^ITI. c. :iH, and the table 6 ? decrees cstabliitncd by Arclibisliiij} Bar¬ 
ker in 15fi.’}. See Shelford on ilarriagc and Divorce, cn. :i, .sec. 1. 

(aj 4- Johii'. Cli. Rep. 34.3^ 

(h) fjy the New York Revised St.Ttiites, vol. ii. p. 139, sqc. 3; Ibid. 688, sec. 12, mar¬ 
riages Ixitwcen relatives in bie ascending and de-,eenfling.lines, and between brothers 
and siiters of the half as well as of the wHole blood, is declared tabe ineestnoiis and 
vo^d. Such inexstnous maifiagert, and also adultery and foniieatioiv crnniiiitted by 
such relatives with cachVither, arc indictable, and jtunisliable by impri.sonincnt fi'T a 
term not exceeding ten years. Tins is also the law in Massachusetts ; and the p*un- 
isliment by imprisonment-MUends to aduhery and fornication cnniniittcd by any one. 
Mass. Revised Statutes, 183^||ipart 4j tit. 1, ch.V30. 

Ill PorUfgal, the marriage of arf uncle and niece is permitted, and not unusual. 
Maria I. married her father’s brother. * , 

(c; Nos. 161, 162. *c 

• . 

—- - - —- 1 ---—-----— 

much discussed in a late English cose. Keg. v. Chadwick, 12 Eng. Jurist Rep. 174, 

1848. 63 Kng. C. I.. 20.6. " 

1 Marriage of a ni.'in with his mother’s sister is not void by tllo lavjs of nature, ‘Sutton 
V. Warren, 10 Met. R. 451. The marriage of a man with the daughter of his sister has 
been held to be vvidalk by the laws of God. Bonham v. Badgley, 2 Gilrn. ft. 022. 



OF THE EIGHTS OF PEESONS. 


51 


LEC. XXVI.] 

of absolute, unifornij find jiniversal obligation; because, as to the 
prohibition between brothers and sisters, the sovereign had no 
dispensing power. In England, the question was considered by 
the court of delegates in the case of Sutler v. drastrill / {a) and 
though the court did not agree to admit marriages between 
brothers and sisters to be against the law of nature, as mar¬ 
riages were sc^ considered between parties connected in the 
lineal line; yet they admitted them to be against the law of 
God, and againgt good morals and policy. In Lo«isiana, m|ir- 
riages are prohibited among collateral relations, not only be¬ 
tween brother and sister, but between uncle and the niece, and 
the aunt and the nephew, {b) It is not consistent with my pur¬ 
pose Ifo pursue this inquiry*more minutely. The books abound 
witli curious djscussibns on the limitations which ought to be 
prescribed; and iri the tEnglish cases, in particular, to 
.which I referred, the courts •bestowed immense *85 

labor, and disjflayed profound learning in their, investi- 

gatiohs.*on •the subjeef. (c) , • 

• * • 

- • ---,- 

• , • 

^a) CXllicrt’s Eq. Hep. 11)6. 

{b) Civil Code, art. 97. In Ohio, marriages are nnlawful between nearer of kin 
than first-cousins. Revised Statutes of Oliio, 1831. Jr. North Carolina, marriages 
bel^en penioffs nearer of# kin than first-cousins are declared to be void. Laws of 
185*2, ch.^16.* * 

, (c) Whether it be proper or l^\fful, in a rchgitms or moral sense, for a man to 
marry his deceased wife^ sisfljr, has bc(|^ discussed by American writers. IV^. N. 
Wfb.ster, in his Essays published at lloston, in 1790, No. 26, held the affirmative. 
Dr. l^ivingston, in his Di-sertation, publislicd in New Srjjnswick, in 1816, and con¬ 
fined exclifsivcly to that point, maintained the negative Vide of the qtiestion. The 
Rev. Dr. S. E. Dwight hns»also, in his Hebrew AVife, tfu'eatisc published in 1836, 
maintained, with much bibliAl learning ai^ great zcsvl, that the marriage of a de¬ 
ceased wife’s sisterVas unlawful anii incestuous under the Lcvitical law; and that 
the^iblicul law'Vf incest was of general moral obligation, and binding on the wheje 
gentile world. This is the adjudged law in England, and a marriage between a man 
and his dceea.sed wife’s sist<r is held to be incestuous and void. Hill t*. Good, V.ingh. 
Rep. 302. Harris v. Hicks, 2 Salk. #48. Ray e. Sherwood, 1 Ciirteis, 173. in the 
arches court, and affirmed, on appeal, in 1837. f Jloorc, Privy Council K. 395, 396. 
Slielford on Marriage and Divorce, pp. ^2, l>e. It is said that marriage?with the 
sister of ii deceased wife is lawful in Prussia^ Saxony, Hanover, Baden, Mecklenburg, 
Hamburg, Denmark, and most of the other Protestfflit states of Europe. In most 
Cath(|lic countries such marriages are formally prohibited,.but dispensations easily 
obtained. Hayward’s Remarks on the La*v regarding Marriage with the Sister of a 
Deconsed Wife, London,#1845. In that pamphlet i> is sRown, upon very strong 
reason and authority, that the prohibitions in the Lovitical law do not reacli the case. 
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<' (5.) The consent of parents and guardians to the marriage 

( of minors is not requisite to the validity of the marriage.’ In 
New York, there was no statute provision in the case until 1830, 
and marriages were left vjithout parental restraint to the free¬ 
dom of the common law, and, consequently, with as few checks 
on the formation of the marriage contract as in any part of the 
civilized world, (a) The matrimonial law of Scotland" and of 
Ireland is equally loose, (6) tind so was the English law prior to 
the statute cuf 26 Geo. II. ch. 33. That statute, among other 
things, declared all marriages under licenses, when either of the 
parties were under the age of twenty-one years, if celebrated 
without publication of bans, or without the consent of the 
father, or unmarried mother, or guardian, to be absolutely null 
and void, (c) The English statute pursued the^ policy of the 


It is not my object to meddle witb that question; but such ii maiTfflf^,is clearly not 
incestuous.,nor invalid by rlie municipal law of New York, thuurb it be untawful in 
England and in some of the /Vjncrican states. In 1842) ® proposition w.as^made and 
di-scussed in the British House of Commons, for a law to legalize the nv^rriage of 
widowers with their deceased evives' sisters, but it was njcctcd. In Virginif*, in ISSO, 
in the case of The Commonwealth r. E. & K. PerrynVan, marriage with a brother's 
widow was held illcgsil under the .statute code, and it was juilicially di.-'Olvcd. 
2 Leigh’s Rejo 717. Act of 1792. R, C. Virginia, vol. i. 274. In Massachusetts, 
the marriage between a man and hi.s deceased wife’s .sister was f(vjn\crly davd'-l. 
(Parsons, Cb. J., 6 Mass. Rep. 379.) And so it continues to bo by the Revised 
Statutes, 1836, p. 475r The Rt'v^,I'/octor Matbcj.vs, of New York, in an able argu¬ 
ment in firvor of the lawfuln^jss of marrying.a dereiftod'evifi’.s sister, delivered before 
the general synod of the Reformed Dutch Cllurch, in June, IS’43, states, that in every 
state in the Union, except Virginia, such marriages afe allowed to he lawful. Rut 
marriages of this kind, thotv,h j>rohibited Ity po-itive law in one state, wauhl Ijc re- 
gardetl as vtdid in that and|c;very other state, if miule in a state or country where no 
such prohil»ition exists. '1‘he rule’is. however, siihjecuto this limitation, that if a 
foreign state should allow marriages clearly incestuous hy the law of nature, they 
wijnld not he allowed to h.avc validity cdscwliere. Greenwood v. fi’.urtis, 6 Mass. 
Rep. 378. ‘ ' a 

(a) See in/ra, art. 6, from p. 86 to p. 92, showing statute regulations in the several 
states as to marriage, and requiring tin; sonsent of parents and guardians; hut they 
do not make void the marriage withput that consent, and only impose penalties on 
die jifTsoq.s pronouncing’thc marriage without that consent. 

(t) Erskine’s Inst. vol. i. pp. 89-91, (6th. C.lit. 61.) AI’Douall’s Inst. vol. i.p. 112. 
2 Addams’s Rep. 37.9. I Ibid. f4. Shelford on Marriage and Divorce, p. 91. 

(c) In Brealy v. Reed, 2 Curteis, 833, in the eonsi.story court of London* a mitr- 

1 A condition in a legacy or devise, restraining niarringe, i.s valid in respect to the tes¬ 
tator’s widow, but is not valid as to any other woman. Lloyd v. lioyd, 10 E. L. &. Eq. 
Rep. ISO. ' 
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civil law, and of la\^ of the present day in many parts of 
Europe, in holding clandestine marriages to be a grievous evil, 
so far as they might affect the happiness of families and 
the control of property. •(^) Though *the Roman law *86 
greatly favored juarriages by the famous jus trium libero- 
rum, allowing eertain special privileges to the parent of three or 
more children yet it held the consent of the father to be indis¬ 
pensable to the validity of the marriage of children, of what¬ 
ever age, except where that consent could not b^ given, as in 
(jases of captivity, or defect of understanding. (6) Parental 
restraints upon marriage existed likewise in ancient Greece, (c) 
gind they exist to a very great extent in Germany, {d) Hol¬ 
land, l[e)*and France. (/) ^Phe marriage of minors, under these 
European regulatiofls, is absolutely void, if had without the 
consent of the father or tnother, if she be the survivor; and the 
minority ijt^lrance extends to the age of twenty-five in males 


riage wa^ironounccd null*by reason of omission*of tlic middle Christian name of the 
Imshand in tlie ^iihlication \jf bans, wilfully and knowingly with the consent of the 
parties •and for a clandestine purpose. 

(n) The statute of 4 Geo. IV. c. 76, which reenacted most of the provisions of the 
statute of Geo. II,; punishes clandestine inairiagcs by loss of property, but does not 
vToti-nU^ nililSi void the contract, when some of the provisions of the statute are 
broken t^roRglv See 1 Addains’s Rep. 28, 94, -ijd. Rex r. Inhabitants of Binning- 
ham, 8 Rarnew. & Cress. 29,ynd trtfhi, p. 90. Iif Wiltshire v. AViltshire, Haggard’s 
Ecel. Rep. vol. iii. p. J(52, it w'us li^j'ld, Aat a marriage by bans, where, by th^con- 
sejit of both partic.s, one of tl^e Christian names of the man (a minor) was omitted 
for tlie purpose of concealment, was null and void nnev»the statute. In England, 
tiling a bftl in chancery in behalf of an infant, makes Vr a ward of the court, and 
marrying such an infant wiliiout^hc consent of the cour^ is a contempt of the court 
in all concerned, and the ecJltcrapt will 1104 be discharged until a projicr settlement 
be made for the A^ife. Sec this point well examined in Shelford on Marriage and 
Divorce, pp. 3lJ9-a22. ^ • 

P*) Inst. I, 10 . Dr. Taylor’s Elements of the Givil Law, 310-3f3. If the parent 
unreasonably withheld his»conscnt, he might be compelled by the governor of the 
province, at the instance of the child,givifit. Dig. 23, 2 ^ 19. 

(c) Potter’s Greek Autiq. vol. ii. pp. 270, 27tt ^ • 

(d) JHeinoc. Elem. Jur. Ger. lib. 1, ^ec. 138. Turnbull’s Austria, vol? ii. ch. 7, 

says that tlio necessity of certificates of edtvalion, to warrant marriage, is a great im- 
pqdimont to the celebration of marriages. * 

(ck Van loscuwcn’s Com. on the Roman Dutch Law, p. J3. 

(/) Pothier, Traitc Du Contrat de Ma» Nos. 321-342. Code Napoleon, Nos. 148- 
160. Touiller, DroU Cifil Fran^ais, tom. i. pp. 453-463. fcut a marriage in France, 
hy n British subject, under the age of itoetUg-jive, and with a French woman, is lield 
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and twenty-one in females, and even after, .that period the pa- 
xental and family check continues in a mitigated degree. 

(6.) No peculiar ceremonies are requisite by the common law 
to the valid celebration of*the marr|age. The consent of the 
) parties is all that is required; and as marriage is said to be 
■ a contract jure g-entium, that consent is all that is required 
by natural or public law. (a) The R<='man lawyers 
*87 * strongly inculcated the doctrine, that the very founda¬ 
tion and essence of the contract consisted in consent 
freely given, by parties competent to contract. Nihil proderit 
signassc tabulas, si mentem matrimonii non fuisse constahit. 
Nuptias non concubitus, sed consensus facit. (b) This is th§ 
language equally of the common and canon law; ahd of 
common reason. “ t 

If the contract be made per verba de pressenti, and remains 
without cohabitation, or if made per verba de J^hiro, and be 
followed by censummation, it amounts to a vafid marriage in 
the absence of all civil regulations to the contrary, and which 
the parties (being competent as to age and consent) cannot dis¬ 
solve, and it is equally binding as if made'iVi facie ecelesiip. (t/) ^ 


vaH<l in England, where there no restriction. 


1) .a ^ 

At least the^foun wotild not 


allow the marriage to,be impeacliodi wlicn the maniagc was soleiniii;>c'd acojrdiiig to 
the directions of an Engli.sli statute. Eloy^l v. I’etitjeap,, a Curteis, 251. 

(oj-Grotius, b. 2, ch. 5, sec. 10. liractoi., lib. 6, eh. .5, seo/ 7. 

(6) Dig. .35, 1, 15. Id. 24, 1,1.3. Id. 50, 17, .31). Code 5, 4, 9, and 22. 

(c) Co. Litt. .33, a. 

(d) The Hupreiuc Couiv, of tlie United State.s, in Jewell c. .Jewell, I llow. U. S. 
219, were equally divided ii> respect to the above paragra^di or proposition in the te.\t, 
and gave no opinion.'^ The case c.inie uj..on errpr from' the Circuit Court in Soiitli 
Carolina. So, in the case of Tlic Queen v. Millis, 10 Clark & Kinticllj, p. 5.34, on ap- 
pdal from Ireland to tho Ildusc of Lonls, the lords were cijiially divided on the same 
qnestion. Lord Broughapi, Lord'Denman, Cli.and l^ord Cnmphell being in favor 
of the validity of the nnyriage at common law, and Lord Ch. Lyiidhiirst, Lord Cot- 
tenhnm, and Lord Abinger, against it. ^he qul..stIon had been referred by the lords to 

It * ' ^ 


1 In fnrpln r. The Public Adminiatratorj2 AVadford, Rep. 424, tho learned surrogate of 
New York doubted whetlier a cofttriict/ler ver6a de Julnro, cum cojmUt, constitutes a mar¬ 
riage in New York. And in Cheney v. Arnold, 15 N. Y. Hep. (1 Smith) 845, tho Cotirt 
of Appenln held that a contract to marry per verba tie faturo, thongh followed by cWhabi* 
tation, does not amount to^n marriage in fact, and never constituted a valid marriage at 
common law. ThU decision niajr be supposc'l to settle tho qudstloi^iu Now York. 

* But see Parsons on Contracts, vol. i. p. 560. * 



LEO. XXVI.] 


55 


,OF THE EIGHTS OF PERSONS. 

There is no recognition of any ecclesiastical authority in form¬ 
ing the connection, and it is considered entirely fn the light of 
a civil contract. This is the doctrine of the common law, and 
also of the canon law, yvliich gov^ijed marriages in England 
prior to the Marriage Act of 2G Geo. II.; and the canon law 
is also the general law throughout Europe as to marriages, 
except where il; has been altered by the local municipal laW. (a) 



the judges, and Lord Ch. J. Tiiidiil, in behalf of the judges, gave their unanimous 
ofliuiou against the validity of tlie marriage and held, that by the law of England, as 
it existed at the time of the Marriage Aet, a contract of inaniage per verba de jrroEsenti 
^^as indissoluble between the parties themselves, and afforded to either of them, by 
application^to the spiritual court, Aio power of compelling the solemnization of an 
actual muriiiage; but that suph contact never constituted a full and complete marriage 
in itself, unless maile in the presence ami with the intervention of a minister in holy 
orders. The civil contract and tSc religious ceremony were both necessary to a per- 
,fect marriage^^ke common law. The question#vas rffost elaborately and learnedly 
discuftscik Cathen\*»od v. Caf^lon, l.'J Mceson & Welsbv, ■261, S. 

• ® » 

(a) Burning V. Lcjiingwcl, 4^Co. 29 S. C. Sir F. Moore, 169. Jesson v. Collins, 
6 Mod. Ucp. l-m. 2 Salk. Ucp. 4.37, S. C.« Dnlryjpplc c. Dalrymple, 2 Hagg. Consist. 
Rep. 54, (M. Lautoiir v. I'ccsdale,^ Taunt. Rep. 830. Fenton v. Reed. 4 Johns. 
Rep. 52. LondoTidcrry v. Clie'.ter, 2 N. II. Rep. 268. Rose r. Claik, 8 I’aigc’s Rep. 
57^. State v. Pattcr.'.on, 2 IrcdcH’s X. C. Rep. 346. Swiuburyif on Espousuhs, sec. 4, 
cited by Sir Win. Scott, in Lindo v. Bclhaiio. 1 Hagg. Consist. Rcp^232 ; and see, 
Si^mhurjje on Wills, part 1, ch. 10, sec. 12, and Sir Wm. ScotPs opinion in the 
above case ; an^ in Dairyfiiple v. Dalrymple, iupra, to the point in the test, that by 
the eanol la?v, ^n ior to or in the ab.-ence of any* civil rcgulatipus to the contrary, a 
private marriage, without solemnity, diihjattested, and by mutual engagement or be- 
trothment, wa.s good arA valid in la*v wimout confirmatton, and witliout the irirv'en- 
titfn of a piie.st; and by the late statute of 6 and 7 Wm. IV. c. 83, sec. 20, marriages 
may tic .si^cmnizcd m places registered for the piirjiose, itf ^hc presence of some regis¬ 
trar and two witnesses, according to any forms and ceieiaonies at the pleasure of the 
parties. So the English Mtu^fage Act of 1653 treated maniages as a civil contract, to 
be solemnized hefqro a justice of the peacA It is very clear, that the marriage con¬ 
tract is valid agd binding, if made by words de pnrsenti, though it be not followed by 
cojj^abitaiion. M’Adain v. Walker, 1 Dow’s Rep. 148. Jackiou v. \yinne, 7 WendMl, 
4(. And it is cqiiall}'' clear, that a promise to *ninrry, given and accepted, with 
subsequent cohabitation —Mthseijitenle copula— anil \sitlioiit an^’ circumstances to discon¬ 
nect the mutual promise from the cohabitation, and where there was no previous illicit 
connection, and marriage was really intended the* parties, is a valid iparriage. If 
made Tietween infants of the respective ages* of fourteen and twelve. STtclford on 

- V —■■ -—-•- 

1 'Bie Court of. Queen’s Bench in Ireland pronounced for the^validity of a marriage, in a 
case m which the bridegroom, who was a cfcrgynian of the Established Church, had duly' 
performed the corcn\^ny iSid without the presence of witness^. Beamish i'. Beamish, 18 
Law Rep. 628. 


56 


OF THE RIGHTS OP PERSONS. , 


[part IV. 


The only doubt entertained by the comni 9 n law was, whether 
cohabitation was also necessary to give validity to the contract. 
It is not necessary that a clergyman should be present to give 
validity to the marriage, though it is ciojibtless a very becoming 
practice, and suitable to the solemnity of the occasion. The 
consent of the parties may be declared before g magistrate, or 
simply before witnesses, or subsequently confessed or acknowl¬ 
edged, or the marriage may even be inferred from continual co¬ 
habitation, and reputation as husband and wifoi, except in cases 
of civil actions for adultery, or in public prosecutions for bigamy^ 
or adultery, when actual proof of the marriage is required.^ 
Illicit intercourse or concubinage will not raise any such legal 

presumption of marriage, (n) This facility in forming the 

* • • 

- - - , • 

• 9- 

• • 

Marriage and Divorce, pp ‘i9r 9S9, edit London, 1S41, and'tho nnl^Jj^ilics tliere cited. 
This is the rule in the Scotch l.iw, thoiiirh Lord C'lianccllor Broughnt*, in a case on 
appeal to'the House of Lords, exceedingly regretted it. Ilonyman w. C.imphcll, 2 
Dow & Clarke's Rep. 265. The Scotch law on the fotination of inar,-iago‘is as loose 
as the common law on tlic nuhjecC. Many decision", mi Scotland are uted to the 
point in Burge's Comm on Colonial and Foit-iun Law.<, vol. i. np 172. 17.1, 174. 
See, aLo, Bell’s Principles of the Law of Scotland, ‘•cc.' l.'iOfi I.ord Stair’s-lnstitu- 
tions of the Law of S*otland, edit, liv ^^ore, vol. i. pp. 2r), 26, and note B. [ip. 

13, 14, Id. v<f.. li. 444. Lvidcncc of Davi'l llitme, in Dalrymple v. Daliymplc, 2 
Ilagg. Consist. Kc|> App. pp. 04, 65. , 

(a) I Salk. Rep. 119. 4 Burr. Re[(. 2057. 1 Blacks. Reji. 6.12 Dosing. R' p. 171. 

The King »•. Stocklaiid, Burr. Sett (.'.isc.s, 509. Wilkirisou v. Payne, 4 'renn Rep. 
468. Cunninghain c. Cunningham, 2 I)o\\f Rep. 4.‘12.'*M’.\(latn c. Walker. I Dow’s 
Rep. I'-ls. Fentoti c. Reed, 4 Johns. Re]>. .'i2. .ruck-.on c. Claw, 18 Johii'.. Rcj). .'146. 
Ford, J., IlaLted’s Rep. 1^, 19. Hantz c. Sealy, 6 Bmney, 405. Doc c. Fltining, 
12 J. B. Moore’s Rep. 500. Rose c. Claik, .8 I'aige’s Rep. 574. laird Ke'..\on iiiid, 
in Read v. Pa.iser, 1 Esp. ijep, 21.J, that a marriage mii'hc he inferred from circum¬ 
stances mentioned in the text, wiiiiont a register, as weU.sincc as before the Marriage 


* ■ “ t 

1 Cohabitation, common reputatv^ai, &c. are iccoived merely as evidence of tnarry.ge, 
and may be rebutted liy other tu-tinioiiy. Clayton ti. U'ari]elj,4 Comnt. li. 230. Weatlicr- 
ford r. Weatherford, 20 Ala. 548. Tallies ..i lio had lived together Iwciitv ycais, and neic 
husband and wife by common reputalinn, were recognized ns such by the eoiirt, though 
no marriiiffd ceremony hud ever tukt-ii jilace. Hicks r. Cochran, 4 Kdw. Ch. 107. Don¬ 
nelly V. Donnelly, 8 B. Mon. 113. Caiijolle v. IC-n'ie. 26 Barb. (N. V.) 177. 'I'lnnmalty r. 
Tunnnalty, .3 Bnidf. (X. V.) 361), Clnitgi-n r. tlrotgen, 3 Briidf. (N, Y.) 373- Hyde p, 
Hyde, 3 Bradf. (N. Y.) 609. FerritS r. Public Administrator, 4 Bradf. (N. Y.) 2t#’. Cun¬ 
ningham r. Bnrdell, 4 Bra<H. (N. Y.) 343. ® 

* A conditional promise of marriage, wliile the parties arc living meretriciously, is not 

such a promise per rerba J'uUtfy as by a contiiinanco of the‘relation constitutoa a mar¬ 
riage. Cunningham v. BurdeJl, 4 Bradf. (X. Y.; 424. * 
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• matrimonial contract by the common and ecclesiastical * 88 j 
law, exists in those American states where *the tsommon * 

law has not been altered on this point, or remains in force, as [ 
in New York, South CEurdlina, and Kentucky. The New York 
Revised Statutes had, indeed, introduced and prescribed regula¬ 
tions for the di^e soleninization and proof of marriage. Mar¬ 
riages were directed to be solemnized only by a minister of the 
gospel or priest, or by a mayor, recorder, or alderman of the 
cities, or judge pf the county courts, or a justice (jf the peace. 
Marriage, when solemnized by a minister, was to be according 
to the forms of his church; and when by a magistrate, without 
any particular foriti, except that the parties must solemnly de¬ 
clare thaj: they take each*oflier as husband and wife, and there 
must be* at le^j,st one witness present, besides the minister or 
magistrate. The ininisttijr or, magistrate was required to ascer- 
,tain the and residence of the, parties, and their compe¬ 

tency ds to aget and the name and residence of ,the witness or 
witnesses, ript exceeding two, if more than one be present, and 
to satis^ himself of^he identity of tlTe parties. It was made a 


Act of 20 (loo. It. Loader Barry, 1 Esp. Rep. 353, S. P. It would seAi to have been 
a"ij^u Viii^.'i’ the eocleii.tstual law, j)rii>r to tlie Englislt statute of 26 Goo. II., 
whether iJic •oufract of marriiiye, though followed by cohabitation, was not e-'-sentially 
igipeifcct, unless it wa.s solcitmized by tlie intervemton of a priest. There are many 
cases and dicta, pio and^o«, i^ the Eii^lijjl books, which relate to a validity of civil 
rijjlits of iiiarriuj'c not so solemnized* They arc collected in 2 Roper on Hiisbai^ and 
Wife .Addenda, b\ Jticol), 44.5-475, and in tsliclloid on Miy riagc and Divorce, 35-38. 
Thus It wts said that a iiiarriugo not duly soleiiiiii/.ed t’^mld not entitle the wife to 
dower, (I’erkiiis, bcc. 194, 30^,J nor eiiiitlc the hushaud |o administer on liU wife’s 
estate, llaydon v. Gould, ii^nhc court of delegates, I S.ilk. Rep. 119. The interven¬ 
tion of a person in*holy orders seems to have heeii ns-mned in the cases as a material 
cireuinstaiiee. The King i*. The Inhahitnnts of Bramjitou, 10 East, 282. Lautt^ur 
V. Tcesdale, 8 Taunt. Rep. 830. The interventioa of a pric.'st wn? rcipiircd hy the 
Church of Rome in a dc(«ec of tlie Council of Trent. B'eforc Pope Innocent III., 
marriage was totally a civil contract.* The !\itorvcntion of *x prie.st to solemnize the 
contract was merely/un's positivi; and these pikatc contracts of marriage, as Blacl^ 
stone t^iserves, (1 Goinm. 439,) were “ valid nrarriages to many purposes.’’* In North 
Carolina, in the case of The State i*? Sammy, 2 Dev, & Bat. 177, 181, it was held, that 
a contract of marriage in verhis dc pt/tsmli, thongb tdilowed by cohabitation, was not 
a Icgil marriage in that state, unless celebrated hy some jayson in a sacred office, or 
entered into before some one in a ]mhlic s^ition and judicial trust. Consequently the 
marriage of slaves, as nsfally existing, consisting of volinbilation merely by the per¬ 
mission of the owners, did not constitute tlio legal relation of husband and wife. • 
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misdemeanor, knowingly to marry persons, when either is under 
the age of legal consent, or under any legal impediment, or 
wants understanding. The minister or magistrate was to fur¬ 
nish, on reque^, to either^ ^arty, a certificate of the marriage, 
and of the above facts rendering it lawful. The certificate*was 
to be filed with the city or town clerk where tfi§ marriage was 
had, or where either of the parties resided, withjn six months, 
and a due entry thereof made. («) These regulations were found 
to be so incfjpvenient that they had scarcely go»je into operation 
when the legal elficacy of them was destroyed, and the loose 
doctrine of the common law restored by the statute of 20th 
April, 1830, declaring that the solemnization of marriage 
* 89 need not * be in the manner alibfe prescribed, and that aft 
lawful marriages, contracted in the inanne/ in use before 
the Revised Statutes, should be as vajid as-if the article con¬ 
taining those regulatians lyid not been passdd. (5)nS#* 

By tl^e Scotch law, a previous publication of ^he inteiftion of 
the parties is required, though a clandestine marriage Vithout 
such public notice is still^valkl’in law, aiRl only subjects the 
parties to certain penalties, (e) It has bt^n the utsual practice 
with nations, to^prescribe certain forms and ceremonies, and 
generally o4 a religious nature, as being requisite to aecoimjajiy 
the celebration of the marriage solemnity, (t/) In .ttn? l^man 
Catholic Churcli, marriage^is elevate^J to the dignity*ot a^sacra- 
meii^ and clothed with religion^ solemnfties^ But in France, 


(a) New York Reviser] SAtutes, \ol. ii pp. I'VJ, 140, sec. 8-19. 

(/*) This would appear tofcmount to rt complete rcpealiof the above re<»iilatiori>r, ns 
a matter of hind'm;,' oldigation ; and yct^the knme AciVjf the 20th of April. 1830, 
means to retain those pre.'.i riptions, for it makes several amrmlments to the o)ii;inal 
reipiattons, and which a^e incorporated into the ahstract of them (^ifeti in tlie text. 
The regulations Amount, therefore, only to legislative rer.ommcndatitpu and ada^ce. 
They are not Inus, l>ecaus’c tlicy do not require ohdif-nre ! #Thc statutes of .scicral of 
the states, as Massai-husAts, Connecticirt, &c., Jirer-t that the justice or minister, IjC- 
fyre whom marriages shall he w>lemniZf‘d, shall keep a record thereof, and return the 
■same Vd tb^ town clerk to la; recortfed.. So the statute of New York, of Aprii 28th, 
1847, c. ir)2, has again provided for tlu^registiy of births, marriages, and deatba 
Within the state. • . , 

(r) Ersk. Inst, 91, 93. ^’Douall's Inst. vol. i. p, 112, • 

(d) Selden’s I.'xor Ebraica, h, 2, c. 1, lih, 2, pimim. 2 Potter’s Greek Andq.279, 
283. Dr. Taylor’s Elemi 275,«278. Jfwi.sh Antiquities liy Th, Lewis, vol. iii. pp. 
293-304. * * 
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under the revolutiona^ constitution of 1791, marriage was de¬ 
clared to be regarded in law as a mere civil ct)ntract. The 
same principle was adopted in the Code Napoleon; and now, 
says Toullier, (a) the Iggv. s^eparates^ the civil contract entirely 
from* the sacrament of marriage, and does not attend to the 
laws of the church and the nuptial benediction, which bind 
only the conscience of the faithful. The statute of 26 George 
II. required all marriages in England, without special license to 
the contrary, to be solemnized with publication of hems in 
a jjarish church or public chapel. * In most cases, the ob- * 90 
servance of the positive municipal regulations was made 
necessary to the validity of the marriage ; but the painful con- 
sequeilce^ of such a doctrine recommended a less severe disci¬ 
pline, in Inspect to thb parties,themselves and their issue. The 
statute of 3 George' IV. relaxed the rigor of the former statute in 
^ome parti(fi!^rs, but that statute was rd^jealed by the 4 Geo. 
IV. c. 76, whiclf restored much of the former severity, a»d now 
forms, with •some subsequent variations, the matrimonial law 
of England. By thSt stati^te the bans of matrimony are to be 
published in *the pari'^li church or chapel upon three preceding 
Sundays, and the marriage is to be solemnised in the same 
p^ce.,^ The marriage of a minor against the consent^f parents, 
is not absolutely void; (h) but a wilful marriage, made know¬ 
ingly b^' bofli parties, without due pdbjieation df bans, or else¬ 
where than in a p^rislT church jl)r chapel, unless under spp.gial 
license, or eeh'bratcd by a person not in holy orders, renders it 
void.*(()# This last statute underwent so.iie modifications by 
the Act of G and 7 ^’^m. IV. c. 85, relati\W to marriages not 
solemnized according**to the rit<i6 of the Church of England, 
and for relief as to marriage of dissenters from the established 
chTtreh. (cl) , ^ ' 


(«) Droit Civil i'ran 9 ai 8 , tom. i. No. 494. * ^ . 

(6) S«e ante, p. 85, n. a. * • 

tc) Dormer r. Williams, 1 Cnrteis,*870. ftex r. Tibshclf, 1 B. & Ad. 195. Rex i’. 
Wijoxtotk, 4 B. & Ad. 640. Stat. Geo. IV. c. 76, see. ^2. Both parties must be cog- 
nizant^f the fraud under this statute. Clowes v. Clowes, Archies Court of Canterburj*, 
1842. • 

(d) The provisions alluiVed to in the text are more cjteciallt stated as follows: By 
the Marriage Act of 1 Geo. IV. c. 76, a marriage is absolutely null and void if any 
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In the states of Maine, New Hampshire, and Massachusetts, 
nt is'rcquisite,‘’by statute, to a valid marriage, that it be made 
by publication of bans, and in the presence and with the assent 
of a magistrate, or a stated or ordained minister of the gospel; 
and if tiie parties be under the age of twenty-one years if a 
male, or eighteen if a female, the magistrate oy minister is not 
to solemnize the marriage, without the consent of tlie parent 
or, guardian, if any tlu^re be. But though a marriage without 
publicatiou'of bans, and without the consent^f the parents or 
guardians, will expose the ollicer to a penalty for breach of t]ie 
statute, yet a marriage so had would seem to be lawful and 
binding, provided there was the presence and assent of a magis¬ 
trate or minister, and the marriage'be in other respetjts 4awful, 
and be consummated with a belief of tts validity, (ti) ^ The 


• ^ 

person shall kno'.vingly and A\ilfiilly ijitermany, in tint/ other jihiee than a chtirch, or 
such public cluiptl wherein bans may be lawfully publtshcd (unless byispeiiul license); 
or shall knowingly or mllully iiAeiniany iiiihuut i\uk of baus,, oi license 

from a person hiuiiig iimhoiity to grant the sa'inc, lirst obtained , /ir shall knowingly 
and wilfully cunscni to, or acquiesce in, the solcmni/.ation of such niiiningc by.any 
person not beinr/ in ho!y orrhis. Hut the subsequent statutes of G and 7 Win. I\' c. S3, 
and c. 68, 7 tl'm. IV. and 1 Viet. c. ‘22, and 3 and 4 Viet. c. y2, ha\e so tar niodilied 
these provi-sions a. to allow ni.aiTiai:<-s not only by \pid(il lirenie, 1 ^ thc^nngate's 
io'ense, and by but also liy the snpi > iutnuh ut’s rei/i'>ti(irs ccr/i/icul^’jHithgut license, 

•or by his (utijiuUe tnfh house. *11 is dcchircd fhrthcr, that the statutes do not cxtcjid 
to nnirriuircs bv Briti-sh subject-, taking fin’o out of tingli^id, und arc valid if made 
in the form requisite l>y tbe law of the place vviicre tjjc .solcmni/atioii is had, an(| the 
law IS understood to he tiu; same, though the parties eloped from Kngland on purpose 
to evade the linglish law »f marriage. • ^ 

(«) Milford c. Won estJr, 7 M!o*s. Uep. 48. Londoq|lerry Chester. 2 N. II. Rep. 
2G8. Mas- Revised Statutes, IS.'IG, p.^76. LigoniaV'. Buxton, 2 Orecnlears Ilcp. 
102. By the early laws of the colony of New’Jcri-ey, marriage'was to he preceded 
by publication of ban..^ and the omission subjected tlie party in dciault to a jieiialty. 
Learning and {?picer’s Collectifiins, p. 2.'53. In Indiiina, marriages arc requiredSo be 
solemnized by a clergyman, judge, or justice, under thfi aiitliority of a license from 
the clerk of the circuit court of tlie eoiftity ; lutd if the parties l>c under the ages of 21 
and 12, the license must not he jTj^nMted, without the consent of the parents or guar¬ 
dians. Statutes of Indiana, 1838^ p. 410. 


* Parton v. llcrvey, 1 Clray, 119. All the notice now rcquire^l in Massachusetl* Is the 
registration of the intention of marriage in"<h« offico of the clerk, &c. of the town. The 
clerk gives a certificKtc,Vliich*is to be delivered hi the tnSii«tc{; or magistrate. Act of 
Mass. I8o0, e. 121. And see statute of New Hampshire, passed July 14, 1864. 
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statute law of Connecticut (a.) requires the marriage to be cele¬ 
brated by a clergyman or magistrate, and require the previous 
publication of the intention bf marriage, and the consent of 
parents, if the parties be^ tjuder age, and a certificate of the mar- 
riagb to be recorded, and it*inflicts S. penalb^jbn those who dis¬ 
obey the regulq^on ; but it is the opinion of the learned author 
of the Hreatise on the Domestic Relations, (ft) that the marriage, 
if made according to the common law, without observing any 
of those statute regulations, would still be a vali^ mar¬ 
riage. This, I should infer, from the case of * Wyckoff v. * 91 
Boggs<f (c) to be the rule in New Jersey, where the mar-, 
riage contract is under similar legislative regulations. It is the 
Joctrkiejudicially decla^d in New Hampshire, Pennsylvania, 
and Kentuckyand by statute in Alabama and Vermont ; and 
the marriage is held valjd as to the parties, though it be nbt 
^ solemnized* form* according to thq recfuisitions of their stat¬ 
ute law. (d) TWiere are probably statutory provisions o^a simi¬ 
lar imjfbrt 411 other states of the Union ; and wherever they do 
not exiijt and speciatly apply, the contract is, everywhere in this 
country, (pxCej)t in Louisiana,) under the government of the 
English common law. (e) • 

____ _ • _ 

(rt) Statutes (Jf Connccticur, 1838, p. 412. 

,{l>) Recves’^)ornestic Kclation!!,4>p. 196, 200,*230. • 

(<•) 2 Ilalsted’s Rep. 138. f>ec, also, opinion of Ford, J., 6 Ibid. 20. 

J^)2 New Hampshire Rep. 268. *3 A. K. Marshall’s Rep. 370. 2 Watts’s Penn. 
Rep. 1. Toulmiii’s Dig. of tfle Law of Alabama, p. 576.^ Revised Statutes of Ver¬ 
mont, 183ft, p. 318. In Pennsylvania, the smtutc imposes a penalty on a magistrate 
or minister for marrying a minor or an appreniico, withc;it the parent’s or master’s 
coifttnt 

(e) The stiitotoiy regulation of nmrriage in Ohio is essentially the same. Statutes 
of Ohio, 1831. •The statute in that state regulating miuriuges, provides that parses 
offhe ages of 18 and 14 may marry j but if the niajie he und^r 21, Aid the female un¬ 
der 18, the previous consent of the parent or guardian is requisite; and there must 
also be a publication of bans on two^several days of publift worship, in the presence 
of the congregation, or else a license from thcaclcrk.of the county court where the 
fcmalcb resides ; and tlie person who marries tjie parties without such pub^pation and 
license, forfeits a heavy penalty. Is Nrffth^Ciirolina, a succession of statutes, in 1715, 
1741, 1^66, and 1778, regulated marriages, and Tennessee adopted the statute law of 
her nfirent state ; and it has been adjudged, that if a marriage be celebrated without 
the license prescribed by statute, or, in ijp absence, without a lawful certificate of the 

• • • 

1 Hargroves v. Thompson, 81 Miss. (3 George,) 211. 

6 


you II. 
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(7.) It has been a point much discussed.in the English courts, 
whether a clandestine marriage in Scotland, of English parties, 
who resided in England, and resofled to Scotland with an intent 
to evade the opieration of the Englishf Marriage Act, could be 
received and considered in England hs valid. Though we knay 
not, in this country, have at present any great concern with that 
question, the principle is nevertheless extremely important in 
the study of the general jurisprudence applicable to the mar¬ 
riage contract. ^ 

As the law of marriage is a part of the jus gentium^ the gen- 
, eral rule undoubtedly is, that a marriage, valid or void by the 
law of the place where it is celebrated, is valid or void every¬ 
where. (fl) An exception to this ruW Is stated by Huberus, {b) 


publication of the bans of marriage, it is an ill^Rul cind void mnrriapc, at laast in re¬ 
spect to a public prosecution %t bijjpmy. Bashaw v. Tennessee, 1 /''.tier’s Rep. 177. , 
To marry persons witliout a license from the clerks of the coiw" of ordinary,* or in¬ 
stead thereof, withtfiit a publication of the bans of inarrinjjc throe times in sqmc public 
place of worship* snbjcct>» the party to a pcpalty in Geoigia. I’rinco’il'Dig IS.37, pp. 
231,649. Hotchkiss's Dig. 1845, p. 329.* ^ ** , 

(u) Scrim.shire v. Scrimshirc, 2 Hagg. Consist. Rep. ^07, 419. Harford r. Morris, 

2 Hagg. Consist. Rop^ 423-436. Lord^Tcntcrdcn, in Lacon r. Higgins, 3 Sturkid’s 
N. P. Cases, 178. But it is not universally true, without exception, that a marriage 
not valid by the /ex /oci, is also invalid everywhere, for thi.s, in certain^cascs^f i^i- 
pcrable difficulty, might prevent a subject from marrying 7ibroad. ^.ord Stowell, in 
2 Hagg. Consist. Rcp.^390, 391. Sl^clford on Marriage and Divorce, p* f43.«’ An ex¬ 
ception to the rule that a marriagS valid atcthc pface wl^erc it was contracted is valid 
ever’prhere, is the cn.se of a marriage invohlhg polygamy otHincest, for no Clirisiinn 
country will recognize such marriages. Warrondor v.t Warrendcr, cited in a notO‘to 
^ 114, 9 Bligh, 112. Stor5 on the Conflict of Law.s, § 113-114. 1 ' 

(/') De Conflictu Legum,^cc 8, Bouliicr, Cout. de Bonrg. ch. 28, p. .557, and P. 
Voet, de Statutis, p. 268, are cited in Story’s Commejitrf-ies on the Conflict of I.ii^s, 

^ 12.3, to the same point. Burge, in his <i‘omm. pn Colonial and Foreign Laws, vol. 
ir 194, con.siders that the Knglish decisions are not inconsistent with jhc ductrjne in 
Hl^jcriis, liecause^thc going to Scotland to avoid the rostraint.s of the English Mar¬ 
riage Act, and marrying, and retirt-ning forthwith to England, is not an evasion or in 

f 

* In Virginia, the law rcqnire.s a hceui<e for marriage, to be given by tlio clerk, &c., of 
the county,! and in the caM; of minoi*B, tlje cOnsent of the psirents, &c., must bo given, In 
person or in writing, to the clerk. The law ^eqfjlrestthe marriage to be under the license; 
but no marriage solemnized by n,person prolessiiig to be authorized, shall be adjudged 
invalid if the marriage be in other re.spects lawful, and ho consummated In the bclief'of 
the parties that they are latsifully roarriofl. Uev. Code of Virginia, tit. 81, oh. lOfi. • 

A similar law has been enacted In Wisconsin. Rev. Slat. ch. 30, 1849. 

In Wisconsin, the age of*con«cilt to marriage is for males, 18 yearly and for females, 16; 
while in Virginia, the age is for mates, 14, and fear females, 12 years. ' 
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who maintains that if two persons, in order to evade the law of 
Holland, which requires the consent of the guardian or curator, 
should go to Friesland, or elsewhere, where no such consent 
is necessary, and there piarry, and return to Holland, the courts 
of Holland would not be bound, by the law of nations, to hold 
the mar^age v^^id, because it would be an act ad eversionem 
juris ndstri,^ In opposition to this opinion, we have the de¬ 
cision of the court of delegates in England, in 1768, in 
* Compton V. Bep/rcroft^ (a) where the parties, being Eng- *92 
lish subjects, and one of them a minor, ran away, with¬ 
out the consent of the guardian, to avoid the English law, and 
married in Scotland. In a suit in the spiritual court, to annul 
fhe nvirriage, it was decidell that the maniage was valid. This 
decision* of thp spirkual court has been since frequently and 
gravely questioned. Lofd ]yiansfield, a few ^ears before that 
decision of#tt% delegates, intimated prett/strongly (d) his opin¬ 
ion ift favor of #he doctrine in Huberus, though h« admitted the 
case reiTiainfcd undecided in England. The settled law is now 
understjiod to be thSt which was decided in the spiritual court. 
It was assumed and «leclared ^Sir George- Hay, in 1776, in 
Harford v. Morris^ (c) to be the nRablished lafP. The principle 
is, that, in respect to marriage, the lex loci contractus prevails 
over the l^jdomicilKy as being the safer rule, and one dictated 
byjusf atJfl enlightened views of irtternationiri jurisprudence. 
This rule was shoj>m,ljy the f^-eign authorities referred tq^by 
Sir Edward Simpson* in 1752, in the case of Scrimshire v. 
__ _ • _ 

fraud of the Marriage Act, foj that Act contains no express prohibition of such mar¬ 
riages, or provision^ rendering them .void. €n my view of the subject those Scotch 
marriages, l)etwccn English fugitives and tninsicnt parties, are palpable evasions of 
the P^iigli.sh statute, and completely within the complaint a«d the censure of Htibe- 
ras,%ind the English courts carry the doctrine in'support x)f such fraudulent mar¬ 
riages as fur as any of the Iftassachusctts decisions to which tjie learned author refers, 
(o) Buller's N. P. 114. 2 Hagg- Cfinsist. llep. 443, 444, and note, S. C. 

(i) Rol)inson v. Bland, 2 Burr. Rep. 1077- * • * *, 

(c) 2*Hagg. Consist. Rep, 428-433. ftoe v. Vnrdill, 5 Barnew. & Cress. 438, S. P. 

• • 

-———_t_ _ 

. • 

t Tft same principle is established b}' statute in Massaohusefts. But if a marriage be 
valid where made, and be tyt contracted inlraud of an ^expre|p statute,-or void by the 
law of nature, it will treated as valid in another state, when it would, by its general 
law, be void if contracted there. Sutton v. Warren, 10 Met. K. 461. 
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ScrimsMfpt (a) to bfe the law and practice in all civilized couH' 
tries, by Gomifion consent and general adoption. It is a part of 
the jus gentium of Christian Europe, and infinite mischief and 
confusion would ensue w^th respect tt^ legitimacy, succession, 
and other rights, if the validity of the marriage contract waS not 
to be tested by the laws of the country wherp it whs made. 
This doctrine of the English ecclesiastical courts^was rebognized 
by the Supreme Court of Massachusetts, in Medway v. Need- 
tgim;{b) and though the parties, in that case,,left the state on 
purpose to evade its statute law, and to marry in opposition to 
it, and being married, returned again, it was held that the 
• 93 * marriage must be deemed valid, if it be valid according 
to the laws of the place where'it*'wa8 contracted,,notwith- 
standing the parties went into the other stRte wbh an Intention 
to evade the law^s of their own. J,t w«as adrhitted that the doc¬ 
trine was repugnant fo the general principles of relating to, 
other contracts ; but it was adopted in the case'of marriage, on 
grounds of policy, with a view to prevent the public mischief 
and the disastrous consequences which would result from hold¬ 
ing such marriages void, l^was hinted, howeVer, that this 
comity, giving eil'ect to the Wx loci, might not be applied to 
gross cases, such as incestuous marriages, which \vere repii^- 
nant to the morals and policy of all civilizoci nations. j(c) This 
comity has becrl carried bo*^ far as to^admitthe legitimacy of the 
issi*e of a person who had beenVjivprced* a vs^icvh for adultery, 
and who was declared incompetent to remarry, and who had 
gone to a neighboring state, where it was lawful for him to re¬ 
marry, and there married, (d) , ^ 

.1 


2 Hagg. Cpnsist.€2cp. 412-416. Sec, also, Story's Commentaries on the (Jlon- 
flictofLaws, 4 123, et serf. ; and Ixml Stowcll, in Dnlrympie r. Dalrymplo, 2 H%g. 
Consist. R«p. 59. J. Vpet, arl rand. 2.3, 2, 4. Merlin’s'.lep. tit. Muiingc, sec. 1. 

, (t>) 16 Mass. Hep. 157. Vutnam w. l^utnam', 8 Pick. Rep. 4.3.3, S. P. 

(c) See, also, Grccnwoo<l 6 Mass. Hep. ,358. Hutair. de Conf. Leg. lib. 

1, tit. 3, f‘8. Heinec. Elcm. Jur. Nat. et G«,nt. lib. 2, p. 2, sec. 41, S. P. 

(d) West Cambridge v. Lexington, 1 } ick. Hep. 506. A person was disabled from 
remarrying by the laws of Kentucky, and yet his marriage in Tennessee was held 
valid there, for penal lavss have no ex territorial force. Dickson o. Dickson, l>Yer- 
gcr, 110. But in Conway v. Bcazley, .3 Hfigg. E. Rep. 639, the ifex foci contraetta as to 
marriage, was held not to prevail under the law of the domicil, Wjben either of the con¬ 
tracting parties were under a legal incapacity to contract by the law of* the domicU. 
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Hubcrus, De Conflicta X^egum, lib. 1, tit. 3, sec. 8, also admits that an ineestnous con* 
neetion formed abroad, is notf to b» recognized; nor will the B^lish courts, while 
they recognize the validity of foreign marriages, admit the legal consequences abroad 
of a foreign marriage, such as the legitimation of ante-nuptial offy)ring. Doe v. Var- 
dill, 5 Bamew. & Cress. 428. Sc^in/ra, 209. The Massachusetts Hevised Statutes 
of 183fi have altered the law in ftiis wspect in thaf state, by declaring that if persons 
resident in that stale cogtract marriage contrary to the provisions of the statute law, 
and, in order to evade,them, go out of the state and marry, and return and reside there, 
such marriSge is declared Void .within the state.' By the 'French Civil Code, No. 63, 
publication of bans *8 to precede marriage; and by the article No. 170, if a French¬ 
man marries in a.fctf’eign country, the same regulation is still to be observed ; and yet 
according to Toullier/»Droit Civil Fran<;ais, tom. i. No. 578, and notdf Ibid., the omis¬ 
sion to comply with the prescribed publication docs not render the marriage void, 
wliether celebrated at home or abroad. But if the marriage of a Frenchman abroad 
be within the age of consent fixed by the French code, though beyond the age of con¬ 
sent fixed by our law, it would^se^ra that the marriage would not .be regarded in 
France Its \plid, though valid by the law of the place where it was celebrated. The 
French co^‘, No. 170, requijes the Sbservance, by Frenchmen, of the ordinances of 
that code, though the marriage be abroafl, for perso^ laws follow Frenchmen wher¬ 
ever they go. Ttjullier, D.roit Citil FVan^ais, tom. i. Nos. 118 and 576.' Repertoire 
,de Jurisprudcj^?j'%it- Loii sec. 6. It was tcstified«by th*French consul at London, in 
Lacon u.'Biggins, 2 f.)owling & Ryland, N. P. Cases, 38, that a n^arriage France, 
contrary te the |)rcscribcd solemnities in arts. 63, 64, 74, of the Code Napoleon, would 
be absolutely null and voi<^ Mr. Justice ^itory, ig his Com. on the Conflict of Laws, 
§ 124, jusi^ questions the wisdom o&thcsc stern and unrelenting rules of the French 
code. * • 

• A * 

The incidents to marriage respecting rights and property n«der the operation and 
cbllision of foreign and domestic law, have been a fruitful source of diarussion among 
ftlicigTfjuristsu Their rcfijicmcnts and speculations have been examined by Mr. Jus¬ 
tice .'^tor^, (^om.on the Conflict of Laws, ch 6.) and he draws the following conclu¬ 
sions from a SITrvey of the writings,and cases, Ibrjign and doftiestic, relating to the 
subject: (I.) That wher^ thefc is marriaf/ in a foreign country, and an express nup¬ 
tial contract concerning personal prflperty,«it will be sustained everywhere, unless it 
contravenes some positive ruffe of law or policy. But as ^ real property, it will be 
made suliKrvicnt to the lex rei sila. (2.) Where such a contract applies to personal 
property, and there is a change afterwards of the matrimonial domicil, the law of the 
actual domicil will govern n^to future acquisitibns. (3.) If there be no such contract, 
the matrimonial domicil governs iril the personal property everywhere, but not the 
real property. *(4.) The matrimonial domicil governs as to all acquisitions, present 
an^future, if there bo no change of domicil. (5.)^ If thei-e'^be, tltcn the law of the 
actual domicil will govern^as to future acquisition.s, and the law rei’siiee as to real 
property. Story’s Com. on the Coni^ct of JLaws, fj 184-18f. The English law, ac¬ 
cording to Lord Eldon, (Lashley v. Ilogg, citqjl in Robertson’s Appeal Cases, p. 4. 
Selkriij; v. Davies, 2 Rose, Bank Cases, p. 99,} is,^h.at if there be no specii^ contnmt, 
the law of the actual domicil, at the,diss%lu^ion of the marriage, governs os to all the 
propcrtjjT, whether acquired before or after the chaqge of the matrimonial domicil. 
Bit if there was no change of the matrimonial domicil, thq law of that domicil gov- 
emeePtho personal property, wherever accj^uired and wheretmr situated. This is also 
the law in Louisiana. S#ul t>. His Creditors, 17 Margin’s %p. (5 N. S.) 569, 603-5; 
and it is a principleas'hich best harmonizes with the analogies of the common law. 

6* 
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Story’s C<a^ § 171, «( seq. The foreign jnriste do not generally agree to these coa- 
elusions, bufrthey insist that the change of domicihaftwmarriage does not change the 
law of the matrimonial domicil, as to past or future acquisitions. (Store’s Com. 
§ 160-170.) But it is agreed that nuptial contracts follow the parhes into foreign 
cooatriee, and bind' them. Murphy w. Muiphy, 9 Martin's Rep. 83. Pecouche v. 
Savetier, 3 Johns. Ch. Rep. 190. * Story’s Com. § f89. If, however, the merriage 
takes place in a foreign country in tramitu, and where the parties had no intention of 
fixing their domicil, the law of the actual or intended domicil of the parties governs 
the case as to the incidents of marriage; and it is the general rule, that if the husband 
and wife had different domicils, when they married, the domicif of the husband be¬ 
came the true and only matrimonial domicil. Lo Breton v. NoucHet, 3 Martin’s Rep. 
SO. Ford’s CudStor v. Ford, 14 Ibid. 574. This is the opinCon of all the foreign 
jurists. Story’s Com. ^ 191-199. 
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LECtURE XXVIL 

OF THE LAW CONCERNING DIVORCE,. 

* 

When a maiyiage is duly made, it becomes of perpetual obli¬ 
gation, and cannot be renounced at the pleasure of either or 
both of the parties. It continues, until dissolved by the death 

of one of the parties, or by divorce. 

• % 

• ^ 

(1.) i)f Divorce a»vincuto. 

By the ecclesiastical a marriage may be dissolved and 
^ declared void!|a6 initio, for canonical pauses of impediment, ex¬ 
isting previous«to the marriage. Divorces a vincj/tlo matirimonii, 
said L(5rd ^oke, (a) aife causa prcecontractus, causa metus, causa 
impoten^ice seu frigfditatis, causa aJfftiUatis, causa consanguini- 
tatis. We Imve secndiow far a marriage may be adjudged void, 
as being procured by fear or fraud, or contracted within the for¬ 
bidden de^ees. The courts in Massachusetts, Delaware, Ohio, 
Jforth Carojina, Alabama, Illinois, and probably in other states, 
are atfthortked by statute,to grant divorces causa impotentice; 
and in Connecticut, ifnbecility^has been declared sufficient to 
dissolve a marriage oil,the groui!d of fraud. (6) The canonical 
disabilities, such as consanguinity, and affinity, and corporeal 
infirmity, existing prior to tlie marriage, render it voidable only, 
and such marriages rfre valid foj all civil purposes, unless sen¬ 
tence of f be declared in the lifetime of the parties; and 
it ^annot be declared void for those causes affer the death * 
of either party, (c) •* But the civil disabilities, such as a *96 
prior marriage, or idiocy, make the contract void, ab initio, 

and the union meretricious, {d) In*New’ York it was adjudged, 

__ • 

.. —,-. - 

(a) C«. Litt. 235, a. * 

(&)aBeaton v. Benton, 1 Day’s Rep. 111. Dane’s Abr. of American Lair, ch. 46, 
art. 9, sec. 14. Revised Laws of lllinoisi»1833. 

(c) 1 Blacks. Coi^. 43-f, 435. Bury’s case, 5 Co. 9^, b. ^ Phill. Rep. 19. 

[d) Miiott V. Gurr, 2 Phillimore’s Rep. 16. Rex v. Inhabitants of Wroxton, 4 Bar. 
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in Burtis v. Burtis, (a) that corporeal impotence was not, under 
the existing lav’s, a cause of divorce, and {hat the English law 
of divorce on that point had nefer been adopted. The new 
French code Will not allow such ah allegation by tho hus¬ 
band ; (b) and Toullier (t) condemn^ a decree of 'divorce, c&usa 
impotentice^ which was pronounced in'France, fn 1808, as con¬ 
trary to the spirit of the’code, and leading to scandalous Inquiry. 

Since the New York decision above mentioned, the jurisdic¬ 
tion of the Cpurt of Chancery on this subject has been enlarged, 
and the New York Revised Statutes have authorized the chan¬ 
cellor, on a suit before him by bill, to declare void the marriage 
contract: 1. K either of the parties, at the time of the marriage, 
had not attained the age of legal fcdtisent. 2. If the former 
husband or wife of the party was Ifving, and the manriage in 
force. 3. If one of the parties w*as an idiot or lunatic. 4. If 
the consent of one of 4lie |iartios was obtained by ^M’ce or fraud. 
5. If one of the parties was physically incapable of entering into 
the marriage state. All issues upon the legality of a marriage, 


& Adolph. C40. Bv the Mas^-achuaetts Rcvi-.od Statute'-, 18.3C, p. 479, all nianiagcs 
prohibited by law on al-eount of con^anj^ninity or iilFinity, or when the former wife or 
hasband is living, or when either party was at the time insane, or an idiot, or between 
a white person and a negro, Indian, or mulatto, arc dccla-cd to be ao^olutely void, 
without a decree of divorce, or otlier legal jnoce.ss ; though, if tlic easj Lc d«;mbtful in 
point of fact, a lihel for divorce nray he fill'd and prosecuted. So, if persons marry 
tindc^r the age of consent, and separate during sm h noriap4>,v'nil do not cohabit after¬ 
wards, the marriage is void without any decree of divorce. Divorce <i vinculo may be 
decreed for adultery or irnpotem y in either [laity, or when either is sentenced to con¬ 
finement in the .stsite pri-on. The issue of any marriage di'elared null hy deerco, on 
account of consanguinity or affinity, or of any marriage, l^etwecn a white person and a 
negro. Indian, or mulatto, arc to he deeded illegitimaV*. It is otherwi-ji* upon the 
dissolution of a marriage on account of nonage* insanity, or idiocy. So the issue ia 
al^ legitimate if the mi^rriage be <h'Solvcd for bigamy, provided the second murringo 
was contracted in*good faith, and.with the full belief that the former husband or '"ifo 
was dead. .So, in Vermont, marriages proliibited by law, ^n necoiint of eonsangiiiifity 
or affinity, or on aecount*of a former wilt or hur band living, are ab.soliitcly void, with¬ 
out legal process or decree, -A libel fonahe jmrpose may be filed in doubtful cases. 
If the matfinge be dcrlared void on account of consanguinity or affinity, the issisic is to 

deemed illegitimate. See Ilevised Stetutes of Vermont, lS.'t9, p, .122 ; and I take 
the occasion to observe, that diis new revised code of Vermont does credit to the 
learning, judgment, and |astc with w'hirh it was prejmred, digested, and pttblishfd. 

(а) I Hopkins's Rep. .“iS?. 

(б) Code Civil, art. 311. * 

(c) Droit Civil Fran^aw, tom. i. No. 52.’V. 
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except where it is sought to be annulled on the ground of the 
physical incapacity 6’f one of the parties, are tc» be tried by a 
jury upon the award of a feighed issue, {a) 

It is further providedf that a marriage shall Aot be annulled 
^ for the first cause above Mentioned, on the application of a 
party who was^df legal age at the time of the marriage, or if 
the parties, after they had attained the age of consent, had for 
any time freely cohabited as husband and wife. It may be 
annulled for the^second cause on the application o^ either 
•party during the life of the other; but if it was con- *97 
tracted in good faith, and with the full belief of the par¬ 
ties that the former husband or wife was dead, the issue thereof 
shall he entitled to succ^e'd to the estate of the parent equally 
as legitimate childreH. ItViay be annulled for the third cause, 
on the application of an^ relative of the idiot or lunatic inter- 
^ested to avpi^the marriage, or by his^nextsfriend. But any free 
cohabitation of«husband and wife after the lunacy hasjceased, 
will be a bqf to the diwrce ; and the children of a marriage an¬ 
nulled o^n the ground of lunacy or idiocy are entitled to succeed 
as legitimate* children^ A marriage may be annulled for the 
fourth cause above mentioned, during the life^if the parties, on 


the a^)piication of the party whose consent was unduly obtained, 
provided tiigre has Hjeen no subsequent voluntary cohabitation 
as husbancKind wife. Thq custody the issue of such a mar¬ 
riage is to be givj^i t« the inn/cent parent, and a provision for 
th^ir education and mcyntenanoe may be made out of the estate 


of tire guilty party. A marriage is to be fftinulled for the fifth 


and last cause above mentioned, only on the application of the 
injured party, and th^ suit mus^ be brought within two years 
from the solemnization of fhe marriage, {b) 

^hese cases are all founded on the ground of ^he nullity ftf 
the marriage contrsi^t, for causes existing at the time it was 
formed; but there is one other csfse in which* the marriage con- I 
tract ^may be dissolved for a*caiTsc accruing subsejjuently. [ 
During the period of our ,colf>n^al government, for more than 


(a)*N. Y. Revised Statutes, vol. ii. 142, sec. 20. Ibid. IW, sec. 45. 

(i) N. Y. R, S. vol. ii. ^42, 143, sec. Jrt-33. The Revised Statutes of Vermont, 
1839, pp. 322, 323, contain the same provisions as the Nc^York statute relative to 
the above causes of divorce, and the jurisdiction is vested in the Supreme Court. 
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one hundred years preceding the Kevolution, no divorce took 
place in the colony of New York; *and for many years after 
New York became an independent state, there was not any 
lawful mode Of dissolving a .marriage in the lifetime of the 
parties, but by a special Act of the legislature, ^his strictness, 

. was productive of public inconvenience,'" and often forced 
*98 the parties, in cases which rendered a separation'fit •and 
necessary, to some other state, to avail themselves of a 
more easy s\nd certain remedy. At last the legislature, in 1787, 
authorized the Court of Chancery to pronounce divorces a vin~ 
cuhf in the single case of adultery, upon a bill filed by the party 
aggrieved. As the law in New York now stands, a bill for a 
divorce for adultery committed by eidier husband or wife, can 
be sustained in three cases only : (l!) If the married p^ies are 
inhabitants of the state at the tmie pf the-commission of the 
adultery; (2.) If the^raarjiage took place in the ^fete-te, and the 
party ipjurcd be an actual resident at the time oof tlie adultery 
committed, and at the time of filing the* bill; (3.) ,lf the aduU 
tery was committed in tli^* state, and the injured party, at the 
time of filing the bill, be an actual inhabitant of the state, {a) 
If the defendant answers the bill, and denies the charge, a 
feigned iss^e^ is to be awarded, under the direction of the chan¬ 
cellor, to try the truth of the charge before a jury, jii a court of 
law. Upon tho trial of^thc issue, the fact must bt?““sutltt:iently 
proved by testimony independerJl of the cMiifi^psion of the party; 
for, to guard against all kinds of improper intluence, collusion, 
and fraud, it is the general policy of the law on this.sulyeet not 
to proceed solely upon the ground of the confession of the party 
to a dissolution of the marriiy^e contraev,, The rule, that the 
confession of the party was not sufficient, unless supported by 

other proof,'was derived from the canon law, and arose fry.m 

■ ■ ^ ^ - - - 

(a) New York Revised Statutes, vol^ii. p. 144, srr. ;J8, 39. It wb.s adjudj^ed, in 
New Jersey, in the case of The Stair! v, tuish, 1 Harrison’s Rep. 380, that ft iiifttried 
man is noifgailty of adultery, in having carnal conticeiion with nti unmarried woman. 

In Vermout, an act of that kind, betwemi sucli <puriies, is pnnished by fine and im¬ 
prisonment, (Ls in cases of adultery. Revisctl Statutes of Vcntiont, 1S39, p. ^3* ^ 
ill Tennessee, and in son^e of the other states, the living together by uiiniarriofj; per¬ 
sona, in illicit connection, is an indictable ofncncc. # 

1 Feigned issues are now abolished in New York. Code of Proeedordl see. 73. 
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the jealousy that the i^nfession might be extorted, or ih_ade col- 
lusively, in order to furnish means to effect a divcl*ce. (a) 

If the defendant suffers the bill to be taken^pro con- 
fesso, * or admits the charge, it woulc^ be equally danger- * 99 
ous tb act upon that admission of the bill, and the statute 
therefore directs.^hat the case be referred to a master in chan¬ 
cery, to t*ake prqof of the adultery, and to report the same with 
his opinion thereon.^ If the report of the master, or the verdict 
of the jury, as tj^e case may be, «hall satisfy the obancellor of 
the truth of the charge of adultery, he may then decree a disso¬ 
lution of the marriage; but this dissolution is not, under certain 
circumstances, to affect the legitimacy of the children. If the 
wife be tjie complainant, the legitimacy of any children of the 
marriage* born jjt begotten of her before the filing of the bill, 
are not to be affected by the tfecree; and if the husband be the 
pomplainant,*f^e legitimacy of children bofn or begotten before 
the conftraission^f the offence charged, are not affected •by the 
decree, though the legitimacy of other children of the wife may 
be detcrffiined by th8 court,upon the* proofs in the cause. (Z>) 
The defendant, by way of punishment for the guilt, is disabled 
from remarrying during the life of the other party, (c)^ 

^The, statute further provides, that if the wife be the*complain- 
ant, the epuji: is td make a suitable allowance, in sound dis- 
cretion,*out;*8f the defendant’s pj^operfy, for the maintenance of 

J--- 1 1 -----^ 

(«) Bum's Eccl. Law, tit. iftnriapc, .sec. 11. TraiM do^VAdvdtere, par Fournel, 
p. 160. Polliicr, Contrat de Mariage^ Nos. 517, 518. Baxter t'. Baxter, 1 Mass. Rep.. 
346. Betts V. Betts, 1 Johns._ Ch. Rep. 197. The New York Revised Statutes, 
vol. ii. p. 144, see. 36, and tho^Vermont Revised Statutes of 1839, p. 323, sec. 15, pro¬ 
vide that no .sentence of nullity of marriage can be pronounced solely on the declara¬ 
tions or confessiovis of the parties ; but other .‘•atisfactory evidence of the existence ^f 
the l^ets on which the decree is to he founded, must l^e reqnireS. • 

{b) N. Y. Revised Statute^ vol. ii. p. 145, sec. 40, 41, 43, 44. 

(c) Ibid. sec. 49. 


1 But no order of reference will be made, an deftmlt of the defendant to answer, unless 
the bill specify, with reasonable certainty, the^ncidenU of the alleged offence. Heyde 
V. Heyde, 4 Snndf. 692. * 

* Cropsey t». Ogden, 1 Kern. 228. A woman married elsewhere may contract a valid 
marriage in Massachusetts during the life 9( her former husband, if the divorce were 
decreed In another state for lets of hers, which would not te a cJhse of divorce in Massa¬ 
chusetts. Clark V. Clark, 8 Cush. 385. 
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her and her qhildren, and tb compel the defendant to abide the 
deoree.i The« chancellor is also to give to the wife, being the 
injured p^y, the absolute enjoyment of any real estate belong¬ 
ing to her,, or of any perscjnal property derived by title through 
her, or acquired by her industry, (a) ‘ If, on the other hand, the 


(a) Ibid. sec. 45, 46. Pending a suit in chancery by the wife^or in the consistory 
court by the husband, for a divorce, it is a general rale of ecclesiastical law that the 
court may, ^ndjr proper circumstances, and in its discretion, allow the wife, by an 
order on the husband, a sum of money for carrying on the suit, as well as for imme¬ 
diate alimony. 2 Dickens, 498, 582. Uughton, 306, tit. 206-209, sec. 7. Earl of 
Portsmouth v. Countess of Portsmouth, 3 Addams, 63. Foumol, Traite dc i*Adult. 
363. Bum, tit. Marriage, ch. 11, sec. 8. 2 Haggard, Consist. R. 199, 201. Mix v. 

Mix, 1 Johnson’s Ch. Kcp. 108. Denton v. Deitcon, Ibid, 364.- The N^w Yorlc 
Revised Statutes, vol. ii. p. 148, sec. 58, have cij^^ressiy enforced tliis reasonable doc¬ 
trine, by declaring, that in every suit for a dp'orce or scparation,«tbc court, in its dis¬ 
cretion, may require the husband to pay suitj ncccssdry to enable the wife to 
carry on the suit during its (Mndcncy. But if the bill for divorcc^gled by the hus¬ 
band, the wife will not be allowed alimony, or an order for mji^eys ti> ciia^h her to 
defend tile suit until she has, by answer, disclosed the nature of her defence. Lewis 
V. Lewis, 3 Johnson’s Ch. Rep. 519. In North Carolina, the courts luve no power to 
assist the wife in the above cases, 'pendente life, and Mr. Jhstico Gaston qqesticfus the 
policy of giving any such power. Wilson v. Wilson^ 2 Dev. & Battle, 377. I am 
entirely convinced, however, from my own judicial cx|)erieiicc, th.it such a discrctio'U is 
properly confided to the courts. In New Ilampshin-, alimony is understoml to be a 
provision made to the wife upon a divorce a vineuh; and it is not allowed in any 
oRier case. Parsons v. Parsons, 9 N. II. Rep, 309.“ 

——-» ■ ■ t-s-»-•. . 

t >’ 

t Bat a woman who has obtained a bill of'divorce a vi\mlo^natr{monii for the adultery 
of Her husband, has been held not entitled to dowc.- after his death. Wait r. Wait, 4 Barb. 
S. C. Ilep. 192- In the Court of AppeaN, to which this cine was «iib>c(juently (]850)*ear- 
ried, it was held that theSvife was entitled to dower. Wait r. Wait, 4 Conr^st. 95. And 
in Forrest v. Forrest, fi Dner, (N. Y.) 102, it was held, that a decree of alimony, on con¬ 
dition that tlie wife release her'Claim of dower, is iinprop^'*. 

9 Daiger v. Daiger, 2 Maryl. Ch. 3.36. Coles r. Coles, hK 341. Tayman r. Tas-man, Id. 
893. Begbic r. Begbie, 3 Hnist. Ch. 68. See, too*, McGee v. McGeoj 10 Georg. 477. All- 

onj, pendente Ute, waa^granted to the (vife on her sworn answer averring her innooesea 
of thaadultery charged by the bill; Bray r. Bray, 2 Halst. Ch. 27; bnt denied ^i^ere 
there apfieared to be no'foundation for the suit. 4 Halst.^ Ch. 640. And sec Taylor r. 
Taylor, 1 Jones (Law) 638. In Lynde v.«Lyiide^4 Sundf. Ch. 373, while a suit for divorce 
was pending, the court ordered the lipsband to pay the expense of the wife's residence in 
a tropics^ climate. , ^ 

“ Sheafe V. Sheath, 4 Fost. (N, 11.) 564. tin Rhode Island, the court has no*power to 
order the husband to defray the wife’s **expens&s during the poudency of the petition. 
Sanford v. Sanford, 2 K. I. 64. Vor could alimony be granted in such a case in Miwa- 
chusetts before the statute of 1866. Shannon p. Sbaniwin, 2 Gray, 285. See Meet Laws, 
1861, c. 82; 1865, c. 06; and the “ Act in «'3lation to Libels for Divorce,” 1865, o. 1*7, 
The Court of Chancery %r Nei^ Jersey has nofiower to deerde alimony t except asooneoiu- 
Itaat with divorce or under the lUth section of the statute. (Ih'Xf. 6^) Yolo «. Yttlftf 
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husband be the complainant, then he is entitled to retain the 
same interest in his wife’s real estate which he wt)uld have had 
if the marriage had continued; and he is alsc^ entitled to her 
personal estate and^chosef in action, which she possessed 
at the time of the divorce,* equally as if *the marriage *100 
had continued ;^3nd the wife loses her title to dower, and 
to a disttibutive share in the husband’s personal estate, {a) 

These are the statute provisions in New York on the subject 
of a divorce a yinculo matrimonii; and it is reqijisite, if the 
marriage was solemnized out of the state, distinctly and cer¬ 
tainly to make it appear upon the bill, that both parties were 
inhabitants of the state at the time of the commission of the 
a’dultoryj or that the offence was committed within the state, 
and the Injure^ party-an aAual inhabitant at the time of exhib¬ 
iting the bill. It must algo qppear, if the parties were married 
^within the that the complainaniiwasf an actual resident at 
the titne of the affence and of bringing the suit; ajid thistm'eans 
that thtf pai;j;y’s domicit was here, or that he had fixed his resi¬ 
dence aiiimo manendi, (b) Though th5 fact of adultery be made 

(«) N. Y. Revised Statutes, vol. ii. p. 146, sec. 47,48. The Revised Statutes of Mas¬ 
sachusetts of 1836, part 2, tit. 7, ch. 76, sec. 27, 28, and of Vermont, T339, pp. 325, 
Jft6, gi^o th^efturt similar discretion on divorce, touching the care and maiiitonanee 
of the minor ah^ren, and the restoration to the wife of her estate, and of alimony, if 
noco8*ary, if she bo the innocent perty. ^o, in New Jersey, tlie jurisdiction in all 
cases of divorce is in the/'ouft of Chancery, proceeding regularly by bill, as in (}fhcr 
cos^. The bill may be filed if either party was an inhabitant of the state at the time 
of the ^injury complained of; or where the marriiigc was in the state, and tlie com¬ 
plainant afesident therein at the time of the injury and the filing of the bill; or where 
the adultery was committed in ihc state, and either party a resident when the bill was 
filed. Elmer’s Digest, 139.*^ In the case (jf Charrnaud v. Charrnaud, in Chancery, 
before the assistants V. C., in 1847, (New York Legal Observer, vol. i. p. 134,) it was 
adjudged, that Jlpon the principles of the common law, a d[ivoj;ce of the wife « riacn/o 
for^dultcry, annuls every provision made for her iiv marriage articles or a marriage 
settlement, in the nature oyointurc or otherwise, os well as any provision in articles 
executed upon separation. , • * 

(6) Mix V. Mix, I Johns. Oh. Rep. 204. Williamson v. Parisien, Ibid. 389. N. Y. 
Revise^ Statutes, vol. ii. p. 144, sec. 38. It was declared in Indiana, % law, in 
1829-1830, that the laws conccruingaiivorce^pplicd only to citizens who had resided 
a year wjdiin the state.^ In Ohio, no petition for a *divorce is sustained, unless the 

-i---•-—-—— 

2 Stockt (N. J.) 188. AJ^mony, pendtni^Uit, may be^granted in Arkansas. Baoman 
V. Bauman, 18 Ark. 8^0. 

\ Wilcox V. Wilcox, 10 Ind. 436. 

VOL. IX. 7 
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out, it does not follow, as a matter of course, that a divorce is 
to be awarded^ for the remedy by divorce is purely a civil and 
private prosecution, under the control and at the volition of the 
party aggrieved, and he m|iy bar himself of the remedy, in sev- 


husband or wife applying has been a honajide resident in the state for two^yeara, and 
an actual resident at the time, of the country where the applicatiqp is made. In that 
case the application is to be sustained, whether the marriage or the cause of divorce 
occurred within the state or elsewhere. Statutes of ()hio, 1824, 1827. In Michigan, 
the petitioner in equity for a divorce must have been a rcMdcnt three years. Act of 
April 4th, 1833. So, in North Carolina, on application for a divorce, the party apply- 
itig must have resided within the state for three years immediately preceding the filing 
of the petition or bill,* unless it be in the case of a divorce a mensu for cruel treatment. 
There is this further check, that the facts formiugclhc ground of the complaint in 
every case must have e.\isted to the knowledge ofj. the party at least >i.\ months prior 
to the suit. 1 N. C. Revised Statutes, 18.37, p. 240. Ill Mi.ssointi, the petitioner for 
a divorce must have had a permanent residence of one year,‘and the cause for it must 
have happened within the stgte. Jl. S. of Mi-souri, 1835, p. 225*,^ In Maine, it is 
held not to be necessary as a foundatioii of jurisdiction in a suitVur t}'vorcc^,unless ' 
made so liy positiAj statute, that the fact of adultery should have been committed 
within the state, in who.se tribnnals a decree of divorce i.s sought for thqt cause. Hard¬ 
ing V. Alden, 9 Oreenlcnf’s li. 140^ The \*^erinont statiite*h:is wisely guarded against 
imposition and abuse of jurisdiction on this subject. In decl.iring tliq^t no divorce shall 
he decreed for any cause, if th * partic- had never lived in the state ns husband apd 
wife: nor unless the lificllant had resided in the state for one year next preceding the 
suit; nor if thi cause accrued out of the state, iinlc-'S tlic parties had, before it occur¬ 
red, lived as liushand and wife in the .state, nor unless one of them then Infing ifi 
the state. Revised Statutes of Viymont, 1H39, p. 324. So, in Ncji'^Hnnyjsl^ire, a 
divorce was refused, where the fif,rtics at \jie tiifiC of the divorce resided out of the 
stat^j Clark v. Clark, 8 N. Hanip. 21.® * V 

1 Tbi' provision is not cofhfilied witli by consiib'ring the ilotnicil of the hu»ftand to be 
the domicil of the wile. Sclionwnlil v. .'sebonwuhl, 2 .Jone«, liq. (X. C.) 307. 

Kruse i'. Kruse, 2.5 Mis-. {1 Jones,) 

5 A libel for a divorce from a marriage, cv-ntnictcil in amV-her state, must aver that the 
parties resided within the state when tlio alleged cause of 'iivorcc arose, liatchelder v, 
Brtcbelder, 14-X. H. 3^0.. Hopkins v. Hopkins, .3.5 X. 11. 474. ^ *’ 

In Rhode Island, the court may-now dispenflC with the former reqiiiremcnt of t^treo 
years residence, and take'cognizance of petitions for divor/’e, if the causes of divorce 
occurred in that state, of were causes of divoieo m the state in which they occurred. 
WilUara-s v. Williams, 3 R. I. 183. Ditson v. Dii.soti, 4 R. I. 87. See Hare v. Hare, 10 Tc*. 
3h->. Ilaiytson v. Harrison, 15 Ala. 459. 

In AViscoiisin the law on this .subject is vrf*}' la;t, for it was decided in Huhhell c. 
HubbelJ, 3 Wis. 662, that the courts of that state have jurisdiction to grant a divorce, 
whenever the compluinani is domiciled within the state, nltliougli the marriage ami causes 
of divorce have occurrcd*elsewhcre, and although the defendant has never been I'n the 
tbite or been served with process. And see ffloason c. Gleason, 4 Wise. 64, Ab to the 
jurisdiction In Penrisylvama, see Bishop e. Bishop, 30 Penn. Stat^ R. 413. And as to 
Alabama, Uanberry v. Hanherry, 29 Ala. 715. ' 
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eral ways, by his own act. (1.) Neither party can obtain a 
divorce for adultery, if :&ie other party recrimjiates, and can 
prove a correspondent infidelity. The delictu^t in that case, 

must be of the same kind, and not an offence of a different 

* • • 

chatacter. (ct) The compensatio criminis is the standard canon 
law of EnglaryJ in questions of divorce, and it is founded on 
the principle t|jat a man cannot be permitted to complain of 
the breach of, a contract which he had first violated; and the 
same principle, it is to be presumed, prevails *n the 
United States, {b) (2.) So, if the injured * party, sub- * 101 

sequently to the adultery, cohabits with the other, or is 
otherwise reconciled to the other, after just grounds of belief 
lo the fg,ct, it is, in judgfnent of law, a remission of the offence, 
and a Uar to J;he divorce.^ This is a general principle every¬ 
where pervading this br£wicli,of jurisprudence, [c) (3.) By active 
—•—------ 

(a) Johnson f. Jcflinson, 4 Pai{;e’s Rep. 460. In Eldred r. Ehlred, 2 Cifrtcis, 376, 
and Dilldh v. ^illon, 3 lb. 86* it was held that the wife could not set up a charge of 
craelty in bar of her husttand's remedy of divo^e for adultery, nor will malicious 
desertion Tie a bar. said Dr. Lushingfon, ubi sujim. 

,(&) Oughton’s Ordo Judiciorum, vol. i. tit. 214. Forster r. Forster, 1 Haggard's 
Consist. Rep. 144. Proctor r. Proctor, 2 Ibid. 21)2. Chnmbfis v. Chambers, 1 Ibid. 
439. Astley v. Astley, 1 Hagg. Eccl. Rep. 714. Rcehy v. Becby, II^. 789. Wood 
%. WoJ)d, 2T.1lige’s Rep. 14)8. Whittington v. Whittington, 2 Dev. & Battle, 64. 

(c) Oughtot^ Ordo, ubi mpra, Burn’s Eccl. Law, tit. Marritige, sec. 11. 1 Ersk. 
Inst. 113, 114. Anon. 6 Mass. R.«147. ^Williameon v. Wilfiarason, 1 Johns. Ch. 
Rep. 492. Condonatior^s iFconditional forgiveness, and founded on a full knowl¬ 
edge of all antecedent guilt. Brainwell i-. Bramwcll, 3 Hagg. Eccl. Rep. 629. Ibid. 
3.')1. ^Dcllibcr a. Delliber, 9 T^onn. Rep. 233. See, also. Code Napoleon, art. 272. 
Civil Co(l^ of Louisiana, art. 149. Van Leeuwen’s Coin, on the Roman-Dutch 
Law, p, 84, to the same jioint of condonation. Condonation, or the forgiveness of 
the offence, is of two kinc(^ 1. By an e:^iress forgiveness or reconciliation; 2. A 
tacit remission of*the offence by aveturn to connubial intercourse. Snow v. Snow, 
Consist. Courll London, The .Jurist, No. 6, 1842. Condonation is not presumet^as 
a ^r so readily against the wife as against the husljand, for she ha.s'not the same con¬ 
trol. Condonation is accompanied with an implied condition, that the injury shall 
not be repeated; and a breach of tl^ concMtion, even thoflgh committed out of tho 
jurisdiction of tho court, revives tho right to ronipdy for the former injury. Durant v, 
Duruuj:, 1 Hagg. Eccl. Rep. 733, 752, 761, 786, 7Tl3. Johnson v. Johnsoi% 4 Paige's 
Rep. 460. Burr r. Burr, 10 Paige,*20. * Condonation is accompanied with this fur¬ 
ther condition in the English law, that tho wife shalk be treated with conjugal kind¬ 
ness., Durant v. Durant, sup. Bramwell a. Bramwcll, ^ Hagg. Eccl. Rep. 635. 

----- 0 -- 

• * Mon'oll V. Morrell, 1 Barb. S. C, Rop. 818. 
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probiirement or passive and conscious toleration of his wife’s 
guilty conducif (a) It is also well established, that though mere 
time is no bai^ in the case of a*woman, (b) yet that lapse of 
time, or a long tacit acqu^scence of husband in his wife’s 
infidelity, even without cohabitation, but without any disability 
on his part to prosecute, will be deemed equivalent to a condo- 
naiio injuries, arfd bar a prosecution for a divqrce, unless the 
delay be satisfactorily accounted for. The husbpnd is not to 
be permitted, at any distance of time, to agitatp such inquiries, 
and especially where his tacit acquiescence continued after his 
wife had formed another matrimonial connection, and he slum¬ 
bered, in uncomplaining silence, until she became the mother 
of a new race of children, (c) The s‘tatute law of Npw Yo»lc 
has declared, that the court may refuse to decree a ‘ divorce, 
though the fact of adultery be established. (1.) If the offence 
was committed by tlfe p/ocurement or with the^.cwanivance of 
the complainant. (2.) If it has been forgiven, and the forgive¬ 
ness proved by express proof, or by the voluntary cohabitation 

of the parties with the knowledge of ^he fact. (3.) Where 
* 102 the suit has not been brought witlfin five 'years alter the 

knowledge of the adultery. (4.) Or where the complain¬ 
ant has been guilty of the same offence, {d) All tl^qse eyteep,- 
tions, except the positive limitation as to* time, were, as we 
have already seen, settled and ^icknowledged principles of gen¬ 
era' jurisprudence applicable to the subject. 

f 

n 

C 

Johnson v. Johnson, 14 Wendell, 6.37. A guilty connivance on tlic part of the wife 
to her hnsband's adultery, i.-) not to ho established witliovt grave and concln.sive proof, 
;J Hagg. Eccl. Kep. 351. a *■ 

(a) To constitute a bar, by the ecclesiastical law, to the husband’s complaint of the 
atfultery of the w/fe, atiiing from his presumed consent, there must be corrtipt mn* 
nivance on his part. He must intentionally invite or cncourago licentious condutX in 
the wife, or be knowingly accessory or privy to the atfultery. Rogers v. Rogers, 
.3 Hagg. Eccl. Rep. 57. Rix v. Rix, l1>id. 14. Timmings v. Tiinniings, Ibid. 76, 
Lovering u. Lovering, Ibid. 8.5*. Jorsorn v. Moorsom, Ibid 87, Crewe u. Crewe, 
Ibid. 121>,**i.31, 133. Hoar, t*. Hoar, Ibid. I3J. Gil}dn v. Gilpin, Ibid. 150. * 

(4) Popkin V. Popkin, 1 Hag^, P>el. Kep. 76.5^ note. 

(c) Williamson y, Williamson, uW s«/wa. Best w. Best, 2 Phlllimore’s Btep. 161. 
Mortimer c. Mortimer, £ Hagg. Consist. Rep. 313. Whittington v. Wbittin^O, 2 
Dev. & Balt. 64. 

(<f) N. Y. Rbrised iita^ntes, vol. ii. p. 145, sec. 42. 
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The policy of Newr York has been against divorces from the 
marriage contract, except for adultery. We me#t with a great 
variety of practice and c^inion on this 8ubject| in this country 
and in Europe, and aijion^ ancient.and modern nations; but 
the Stronger authority and the better policy are in favor of the 
stability of thf marriage union. The ancient Athenians al¬ 
lowed dfivorces^with great latitude; but they were placed under 
one important check, for the party suing for a divorce was 
obliged to appejl to the magistrate, state the gro^inds of com¬ 
plaint, and submit to his judgment. It was a regular action, 
analogous in substance to a bill in chancery; and if the wife 
was the prosecutor, she was obliged to appear in person, and 
not by q proctor, {a) T^ie Greeks were, comparatively, exem¬ 
plary in* their jdome^ic refatipns; but the graver Romans per¬ 
mitted the liberty of div^ircQ to a most injurious and shameful 
.degree. {6)*maxim of the civiU law*was, that matrimonia 
debent* esse Ubd^a. Either party might renouncQ the marriage 
union at pltasiire. It was termed divortium sine causa, or sine 
ulla querela; and fhe prii^ciple is solemnly laid down in the 
Pandects, thht bona ^gratia matrimonium dissolvitur. (c) We 
find the Roman lawyers discussing questions of property de- 
pendjngjqpon these voluntary divorces, or in whicli Titia di- 
vorlitim cj Sno Mcevia Tilio repudiuvi misit. {d) This 

fhcilit^ of*^paration tended tc^ desfroy all miltual confidence, 
and to inflame e^rjf trifljng dispute. The abuse of . 
divorce prevailed *in tJie most polished ages of the Ro- *103 
man*republic, and it was unknown in its^arly history. 
Though the twelve tajbles gave to th«^usband the freedom of 
divorce, yet the republic had existed 500 years when the first 
instance of, a divorce occurred, (e) The Emperor Augustus 



(а) Plutarch’s Life of A<l'il»iiidcs. Potter's Greek Autiq. 296, 297. Taj-lor's Ele¬ 
ments of the Civil Law, 352, 353. • * * 

(б) It is understood that Solon at Athens, .*ls.wcn as Aiiirustus at Rome, made 

• . . ’ * * \ 
adultery a public crime, and triable by ^public prosecution. 

(c) Dig. 24, .57, 62, and 64. * • 

(d) Dig. 24, 3, 34, and 38. See, also, Ileinecc. Aitiq. Rom. App. lib. 1, Nos. 44 
to ♦90where the learning on the subject is abundant. • 

(e) The institutions of Romulus, tending to render the marriage union indissoluble, 
were verj' much-praped by Dionysius of Halicarna.ssus, AnSq. Rom. Kb. 2. Accord¬ 
ing to Plutarch, Romulus instituted, that if the husband abandoned his wife without 
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endeavored by law to put some restraintiupon the facility of 
divorce; (o) but the check was overpowered by the influence 
and corruption ^f manners. Voluntary divorces were abolished 
by one of the novels of Justinian, and they were afterwards 
revived by another novel of the Emperor Justin, {b) In the 
novel restoring the unlimited freedom of divosce, the reasons 
for it are assigned; and while it was admitted that*nothing 
ought to be held so sacred in civil society as marriage, it was 
declared thaii the hatred, misery, and crimes, which often flowed 
from indissoluble connections, required, as a necessary remedy, 
the restoration of the old law, by which marriage was dissolved 
by mutual will and consent, (c) This practice of divorce is 
understood to have continued in the ^Byzantine or Eastern em¬ 
pire, to the 9th or 10th century, a!;d until if was finally subdued 
by the influence of Christianity. • • 

In modern Europe,^ divarces are not allowed ^*^6 Roman. 
Catholic countries, because marriage Is considered a 
* 104 * sacrament, and held indissoluble during the life of the 

parties. This was formerly the case in France ; (d) and 
it was the general doctrine in the Latin, tnough not so either )n 
the Greek or Protestant churches, (e) But the French revolu- 

——--- - - ^ •-» 

<lnc cause, he forfcite<l one half of h^s sjoofls to the wife, ami 'the other^^f to^^the god- 
' dess Ceres. How heaiitifully Horace rccfCrtmctided the \nlue and continuance of thf 
raar^age union, must he familiar to every cla.s-.ieal scholar: . 

t\UctS tfr ft iimjtltns, " ' 

Quos irruittn tmft ropuin ; nec malis t 

liivttlsiis Q^imoniisy 

Sitprann citius xohft amor die. Tiib. 13, car. 14. • 

■ ft 

Un the other hand, the Roman philo-sophers, poets, and satirists held up to public 
s(*rn and indignation'the wanton and extreme alu-se of the liberty of divorce. I^ii* 
eca, de Bencf. iii.* 16. Martial, vil 7. Ibid, lib, 9. Ej)ig. 16. Juvenal, Sat. 6. v. £2$. 

(а) Suet, ad Aug. .34., ‘ 

(б) Diet, du Dig. lit. Divorce, Noe. gI?, els'. Nov, 117, c. 8, 9. 

ic) Nov. 140. * e * 

{d} 2 Domat, 651. Traitd de TAdult., p?r Fourncl, 366, 370. Trait^ du Contrat 
dc Manage, par Pothicr, sec. 462, 466, 46/. 

(«) The canon of the Counml of Trent, de sarramento matrimonii, in 1563, recog¬ 
nized the indissolubility of the marriage tic. The facility of divorces in Protestant 
Germany is deemed by a late wcll-informe.’. traveller (Russel’s Tour in Germany) 
to be no less injurious lhan tfte absolute indissolubility of thfl^rchuion in Catholic 
countries. In 1817, 3000 marriages were dissolved in Prussia! The PmssitAi code 
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tion, like a mighty inundation, swept ^away at once the law» 
and usages of ages; and, at one period, the French governmefit 
seemed to have declared war against the marria|;e contract, and 
six thousand divorces are? said to have taken place in the city of 
Paris in the space of two ye*ars and three months, {a) The Code 
Napoleon regards marriage only as a civil contract, and allows 
divorces*not onjy for several reasonable causes, such as adultery, 
and grievous injuries, to be submitted to a judicial tribunal, but 
also, without capsc, and founded merely upon muiual consent, 
according to the usage of the ancient Romans. This consent 
is subjected to several restraints, which do in fact create very 
great and serious checks upon the abuse of the privilege, {b) 
By the Dutch law, there*are but two just causes of divorce a 
vinculo^*viz : adultery and‘malicious desertion ; (c) and, by the 
English law, a marriage,^valid in its commencement, cannot be 
di^olved feshny cause, without an A^st of«Parliament.(rf)i This 
was ftot tBe ca^ in England anciently ; (e) and,until the 44tb 

of 1794, prepared and published under FreQcrick Wm.III., gave great and dangerous 
facility to Sivorcc, by allowing it foi«inany causes fatal to the stability and sanctity 
of the contract, lii Austria, Bivorccs between Protestants may be had, not only for 
several substantial causes, but at the request of both parties, oil the ground of tincon- 
querabfe aversion. TurnbuH’g Austria, vol. ii. p. 509. • 

• (a) ^uar«i4y Review, ^o. 56, p. 509. 

(6) Code yngojgon,*P»!. 233, 275-297. Toullicr, in his commentaries on the 
code, cailhot ^luihold bis Mtonishm^srit at^thc p^rv^r.sion of nioral sentiment which 
jJrevailcd, even among ily enlightened and exalted jurisconsults of ancient Rome, on 
the subject of the right of divorce.* Droit Civil Franyais, tom. vi. Nos. 294^298. 
Siilce the restoration of the Bhurbon dynasty, the law.of divorce in France has been 
changifd, and in 1816 it was coniined to a judicial sentence of separation from bed and 
board. 

(c) Voct do Divortiis et Ut|)udiis, sec. 5, lib. 2t, tit- 2. So, by the Scots’ law, there 
are two admissihU causes of divorec, udulftry and tvilful desertion by either party. 
Bell’s Principic|of the Law of Scotland, pp. 419, 420. 

1 Blocks. Com. 441. I observe that, in the .session of ftirliaraent in 1844, four 
difrerent private Acts of Parliament were passed in favor of divorces a vincido in indi- 
vidnal cases, and allowing Sio husband to miyry again. • 

(e) Bracton, fol. 92. * 

----A._-- 

1 In Lngland, Stat. 20 and 21 Vjet. (f86|^) a court was created, called “ The Court 
for Divorce and Matrimonial Causes,” with power to decree divorces a vinado matrimonii, 
against fhe wife on the ground of adultery, and against tlie husband for ndulterj* coupled 
with Bicost, bigamy, rape, sodomj-, bestiality, wilful desertion fir two years and upwards, 
and such cruelty as would Jtavo entitled tlie wife to a div^e a^naa et dioro. The adul¬ 
terer may be made a ^o-rospondent and compelled to pay damages and costs, ahd the 
action for crim. con, is abolished. (Parties may re-marry if permitted by decree.) 
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EUz., divorces a vinculo were allowed for adnltery. But 
*105 in FoliV.mb^s *casey 44 Eliz., it was held, in the Star 
Chambe^’*, that adultery was only a causb of divorce a 
mensa et thoro^ (a) and tly) Archbishop^ of Canterbury said in 
that case, it had been so settled before him, on appeal, by rhany 
divines and civilians. 

In some of the United States, (b) divorces,,are restrained, 
even by constitutiopal provisions, which require to every valid 
divorce the assent of two thirds of each braijch of the legis¬ 
lature, founded on a previous judicial investigation and deci:^- 
ion. The policy of other states is exceedingly various on this 
subject. In several of them (c) no divorce is granted, but by a 
special act of the legislature, according to the English practice ; 

i 

{a ) Moore’s Rep. 683, pi. 942. 3 Salk. 13!^. 

{b) Georpia, Mississippi, and Alabama. In Georpia, tw6 coe?arr“^p vcrdictS oft 
special jitics are f«oncla.sife on tlie sul>jcct of divorce, whethcrSbsolnte orhnly lim¬ 
ited. There had been, from 1800 to 1837, 291 Icpisliitlvc divorces. princtf's'Dig. 2d 
edit. p. 187. r * « 

(c) Virginia and South Carolina. In Virginin and Kentncky, the Icgi-slfltures have 
always referred to the judicial investigation of tlic fact^ constituting a ground for di¬ 
vorce a vinculo in any ^ven case, to the courts of Justice. 3 B. Monroe, 91. In some 
of the states, ^vorces hy special acts of the legislature .arc very common. In 1836, 
divorces a vinculo were granted by the Icpi'^lature of Illir^pis, without*aft7y crfltso as¬ 
signed, and in 1837 by that of Mi.ssonri; Imt in tlic latter ......e ih^.el^uijy side of the 

circuit courts has rc/lular juris«ljcfion, c|nferit»l by stJtnite otcr cafes oT divorce. 
R. S. of Missouri, 1835, p. 225. In the states gencrallf tlujcpislatnrcs may, in ihcfr 
discRtion, grant ilivorccs in extraordinary case?, and they occasionally exercise the 
power. In 1846,the governor of Pennsylvania, in hif mes.>age, strongly condemned 
the practice of granting legi-slative divorces. 

The Congress of the United States, by an Act of the l.'dh of May, 1826, ch. 46, an¬ 
nulled several Acts passed by the governor and legislative council of the territory of 
Florida, granting divorces. This is an‘ instance of a strong natiional condemnation 
of the practice of granting legislative divorces.^ / 

_ « • * ^ r 

c 

'4 Duke V. Fulmer, 6 Rifili. Kq. 121. Indlichigpn and Missouri, Icgi.slativc divorces are 
declared to lie unconstitutional.. Teft tj, left, 3 Midi. 07. ftiyson t. iSryson, 17 Miss. 590. 
In MaryJapd they arc said to be alegitiinatc excrci.se of legi-ilativn power. Wright v. 
Wright, 2 Md. 429. Sice ./ones e, .Jones, 12 B-uin.<>aincs v. tiainos, 9 11. Mon. 295. 
In llingham e. Miller, 17 Ohio, 4^5, the Supreme Court of that state held that tlie legisla¬ 
ture had no power to grant divorces: and yet in view of the iocalculuble evils of holding 
all the Acts of that body,granting divorce for a long scries of years, absolutely n911, the 
court refused to treat the divorce of the patdes before them us void. The prcswtt con¬ 
stitution of Ohio expre-ssiy declares that tiie General Aisembly slgill grant no divofces, 
Con.st. 1861, art. 11, sec.-SZ * 
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and in others (a) the legislature itself is restrained from grant¬ 
ing them, but it may confer the power on the courts of justice. 
So strict and scrupulous has been the policy |pf South Caro¬ 
lina, that there is no instance in that gtate, since the Revolution, 
of a* divorce of any kihd, either by the sentence of a court of 
justice, or by aof of the legislature, {b) In all the ^other states, 
divorces a vincyJ,o may be granted by the courts of justice for 
adultery, (c) In New York, the jurisdiction of the court as to 
absolute divorce^, for causes subsequent to the marsiage, is con- 
fyied to the single case of adultery ; but in most of the other 
states, [d) in addition to adultery, intolerable iU-usage, or wilful . 


(a) 'Bcnijesscc, North Carolina, Arkansas, Michigan, New Jersey, Florida, and 
New York? ^ o * 

(/>) Desanss. South Carolina Equity Reports, vol. i. Int. p. 54. Vol. ii. p. 646. 

(c) In Louisiana, by statute, iit 182ff, a divorce a vinculo for adultery may be ob- 
,tained by judisAl ^cree. Adams v. Hurst, 9 L«ui.s. ifep. 243. The Civil Code of 

Loui.sia*nd, arf 133, wys that the marriage may be dissolved by ^ divorce Jeqallif ob¬ 
tained,butmit docs not dclinc iJie causes that will authorize it. If the action for a 
divorce he founded on th^ abandonment* of thcjvifc by the husband, proof of the 
abandonment for five years is requisite, and also a decree of sepamtion from bed 
and board rcndcAd two year? previously. Harman r. M’Leland, 16 Louts, liep. by 
Curry, 26. « 

(d) Maine, New Hampshire, Massachusetts, Connecticut, Vermont New Jersey, 
Bennsj4van«,*Delaware, phio, Indiana, Michigan, Kentucky, Illinois, Mississippi, 
Missouri, Nouh CaBobWHrfroirgia, Alabama, &c. In 1809, wilful desertion without 
cause, fo^fivc•J*Ears, was mdc the jgroun^ for ff ^ecrce of dh’orce in the state of 
Maine; but the tlivorce w^ n^t to bar the issue from inheriting ; and if the wife was 
the libellant, she was to be entitled ta her dower. In Massachusetts, by Ac|>of W38, 
and in New Jersey, by Act of•1820, the like wilful desertion for five years, without 
consenf, was made a ground of divorce. In Kentucky, an*abandonmcnt by tlie wife 
for one year, is good cause of divorce to the Jiusband. Act of March 2d, 1843. In 
North Carolina, by statute, fi 1814, the superior courts were authorized to grant 
divorces in two ca%BS only. ^1.) Fou impotcdlcy at tlie time of the marriage, and con¬ 
tinuing. (2.) IJor adultery. But the Act of 1827 gave the courts an unlimited dis¬ 
cretion to grant divorces, either a vincnlo, or a mensa ef thdho, whenever the coiflt 
should be satisfied that justice required it. North'Carolina Revised Statutes, 1837, 
vol. i. 239. This vast power and discretion yerc found by tiio Supreme Court to be 
exceedingly embarrassing and painful^n the exercise, and of which we have a strik¬ 
ing instance in the case of Scroggins v. Scroggins^ 3 Dev. Rep. 540. Adultery and 
fornication between parties living to^cthc in that condition, are indictable offences in 
North Carolina and Alabama. 1 Revised Statutes ^f North Carolina, 1837, p. 202. 
Laws of Alabama, p. 224. Gritbth’s Law Register, h. t. 1 New Hampshire Rep. 
198. •Reeves’s Domestic Relations, 205. Breckenridge’s'Law Miscellanies, 421. 
Laws of Vermont, edit. J825, p. 363. fleviscd La\\p of Jlinois, 1833. Rearis v. 
Reavis, 1 Scammon*# Ill. Rep. 242. Walker’s Mich. Ch. R. 53. By an Act of 4th 
December, 1833, in Illinois, the courts of chancery were authorized, in addition to 
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(desertion, or unheard-of absence, or habitual drunkenness, or 
some of thein^ will authorize a decree for a divorce a vinculo, 
or frorr^ bed and board, under different modifications 
*106 *and restrictions.^^ The question of divorce involves in- 


tho alreadv assigned causes for a divorce, upon pleadings and proofs, to decree 
divorces, a uinruh, “ if they should be satisfied of the expediency of making such a 
decree.” - 

In Indiana artil Missouri, divorces a vinculo arc granted for itnpotency, former sub¬ 
sisting marriage, adultery, abandonment by either party for two years, condemnation 
fora felony, barbarous and inhuman treatment by the husband, or his habitual drunk¬ 
enness for two years, and also “ in any other cose where the court, in their di.scretion, 
shall consider it reasonable arfd proper that a divofcc should be granted.” 2 DIaekf. 
Ind. Rep. 408. Revised Statutes of Indiana, 1838, p. 242. R. S. of Migsotfri, 1835, 
p. 225. In Tennessee, under the Act of 17119, a divorct a vinculo was sustained for 
adultery and malicious absence, thougli the marriage was.in another state; hut the 
party entitled njust be a citizen of the state, and resident for onp year immediately 
precetling tlie bill. Fickle v. Ficlfte, 5 Verger’s Rep. 20.’1. Thg^on'shlution of Ten^ 
nesscc, oS 1835, eijables the legislature to authorize the conrts, by laws of general and 
uniform operation, to grant divorces for causes to Ite specified ; npd by*-statute, in 
1835, adultery, malicious desertify, or wilful absence forctwo years, or conviction of 
an infamous crime, were declared to be causeii for judicial divorce. Statute Laws 
of Tenne'-see, 18.36, p. 2.>7. * ' 

In New Ilampshirejfcdesertion by the husband fir three years, without pnivisfon 
for the wife’si support, or joining the religious society of the .Sliakera, who hold 
cohabitation unlawful, and continuing in tliat society for, three yeara^kra s^itficieRt 
<%ase for a divorce. Dyer v. Dyer, 5 Xcw IIampshiroV’?«„.,.wf*i^^€la^ v. Clark, 10 
Ibid. 388. Union wfth any suclj flfcct is^lso gjonnd foiyi divorce"trt'lCetf.ucky, In 
Connecticut, divorce a vinculo applies to cases of adultery\pd intolei’ablo cruelty, aiid 
halfftuaMIntcmperance, and fraudulent contract,•and wilful desertion for three years, 
with total neglect of dut^ or seven ye.trs’ absence, afid being unheard of during the 
time. Statute Code, 1702. Ibid. 1784. Ibid. 1821, [i. 178. Statutes of Connecti¬ 
cut, 1838, p. 185. Statute of Connectrtut, 1843. This last statute irrjuircs a resi¬ 
dence of three years after removal from another stativor nation before a petition for 
a divorce can be allowed, unless the cause of divorce arose since the removal of a 
party to a state. The statute of 1667 has remained the same in svbsoinco down to 
tfiis day, though/darii% all that period, the legislature has occasionally pa.sscd sf^.cml 
acts of divorce a vinculo. Daggett, J., in Starr v. Pease, 8 Conn. Rep, 541. The 
power of granting divoseca in Connectg:ut is conferred upon the Sujierior Court, and 
it is declared that no petition pr me/norial shall he preferred to the General Assembly, 
but in c^ipes where no judicial cohrt i.s, by law, competent to grunt relief. jStatutos 

4 . 

I 

*• « 

1 In I’eniiHylvania, thetfact of the wife being in.snno at the time of committing adnltery, 
is not a bar to a bill of divorce by the huoband. Mutcliin r. Mutchin, 6 Barr’s fi- 882. 
But sec, contra, Wray v. ‘*Vrny,*10 Ala. .''i22. 

* For a construction of the Stat. of III. c. 3.3, see. 8, see Blrkby r. Blrkby, 16 Dh 120. 
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vestigations which are properly of a judicial nature, and the 
jqrisdiction over divorces *ought to be confined exclusively to 


of Connecticut, 1838, pp. 185, 384*. ^haw v. Shav, 17 Conn. Rep. 189, on the ques¬ 
tion of cruelty. Divorces in Maine are placed under similar regulations. 16 Maine 
Rep. 479, App. This Agislative provision must now put an end to the former irregu¬ 
lar practice* In Maryland, by Act of 10th of March, 1842, the chancellor and the 
county court, as couKs of equity, have jurisdiction in cases of divorce; and if the 
defendant has abandoned the complainant, and has remained absent from the state for 
live years, a divorce ajjincuh may be had. A subsequent statute of^lOth of March, 
1845, has shortened the period of ai>andonment to three years, provided the abandon- 
mSiit has continued uninterruptedly, and is deliberate and final, without any reason¬ 
able expectation of reconciliation. But by the statute of 9th March, 1844, no appli¬ 
cation Ibr a divorce is to be sustained, wlien the cause of the divorce occurred oi^ of 
the stote,jinles8 the complainant hfe resided in the state for two years next preceding 
tlic application. ^ • 

In Ohio, the Supi^me Court is authorized to grant a divorce, if either party had 
a former husband or wife Tiving at*thc |ime of the second maniage, or where either 
|)arty is wilfull>%6seut from the otlicr for three years j^aud in cases of adultery or 
unpoterifcj* at liie tiin%of the marriage, or in case of extreme cruelty, or where either 
party is ury?risoned in the peni^ntiary for a crime, and applicatiofl is made for the 
divorce pcnding*the imprisonment : Statute of Ohio, 1824; and also in all classes 
of fraudule\^t contracts, and of habitual drunkenness fur three years; and for a total 
and gross neglect ef duty. Ayt, 1834. For the Revised Statutes of Massachusetts, 
1836, on the subject, vide supra, p. 90, note (a). In Vermont^imprisonment in the 
state j)ri8on for three years or more, and lx?ing actually confined, is ground for a di¬ 
vorce. Jlievj^e^ Statutes of Vermont, 1839. In Massachusetts, by the statute of I7tli 


Ajiril, 1838, wilfijl a. 


.;sertion by either" party from the other for fivtf years 


consecuti a^lv . •i^'^ithout wisent, is a ground for divorce. .This statute of 1838 
introduced a great change law of divorce, and*in addition to adultery, confined 
the divorce a vinculo to this case of wilful and utter desertion, leaving the .case# of 
• extRino cruelty, and gross and wilful neglect of a suitable maintenance, to be re¬ 
dressed 4)y n divorce from bed and board. Pidge v. Pidge, tFMctcalf, 257. In Maine, 
by statute, 1838, a confirmed .and common drunkard for three years may be divoiTcd. 
In Pennsylvania, impotency, f^ultcry, wilful and malicious desertion for two years, 
barbarous treatment by hushiffid, &c.,^are gixftnds for a divorce a vinado or a mensa et 
thoro in the latter case. Purdon’s Dig. 268, 270. The statute of New Hampshire, 
183^ ch. 457, authorizes divorce for incest, bigamy, impotwey, qdultery, abseni# 
for fflree years unheard of, extreme cruelty iu either ^arty, or wilful absence of either 
party for three years.i • 


’ In Ctainccticut, in addition to those nj^ntioned above, the following are causes of 
divorce: Imprisonment of the other ^arty foPlife; bestiality, or other infamous crime, 
Invqlving.a violation of conjugal duty, and punishmen£*by imprisonment in the state’s 
prison j| 0 r any misconduct of the otlier party perraanontly destroying the happiness of 
the petitioner, and defeating the purposes ci the marriage relation. 

In Massachusetts, (Law's 1650, ch. 100,) if the husband ’or wil^ unites with a religious 
sect, which holds the' Aarriage relation to be unlawful, and so continues united for three 
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the. judicial tribunals, under the limitations to be prescribed by 
law. {a) ^ 

It is very qpestionable whether the facility with which di¬ 
vorces can be* procured in some of thfe states, be not productive 
of more evil than good.' It is doubtful whether even divorces 
for adultery do not lead to much fraud aitd corruption, {b) 


(а) The legislatiiro of Msiine, in 1838, by concurrent rosolntiou, declared, that to 

dissolve the uiiirpage contiact WHS ri<;htfiilly a judicial and not a legislative power. 
The law of Mississippi required every judicial decree of a divorce a vinculo to be 
sanctioned by a law or resolution of two thirds of both branches of the legislature. 
R, C. of Mississippi. 1824, p. 230. But by the constitution and statute law of Missis- 
sipiy, as tliey existed in 1843, juri.sdictiou is conferred equally upon the chancery and 
circuit courts in coses of divorce and alimony. Siiotwcll v. Shotwell, I Smedes 
Marshall's Ch. Rep. 51. ^ 

(б) I have had occasion to believe, in tbe^ excr^se of a judicial cognizance over 

numerous cases of divorce, that the sin of .adyltcrj was sotbotimes corninitted on the 
part of the husband, for thct,'cry purpose of the divorce. 't 



years, refusing to cohabit witli the other, who is not so united, such cc iduct is a cause 
of divorce a vihluI/>. ^ '' 

In Kentucky, the following are causes of divorc?, a vinculo, viz: where a jury finds that 
either party has been guilty of, ( 1 .) concealing any contagious or loathsome disease: ( 2 .) 
that the contract has b5fen entered into under duress by force or fraud: (.3.) that either 
party has ljeei*guilty of such immoral conduct, or addicted to such ob.*cene or degrading 
habits, as are destructive of the happiness of the parties, or of eitlier ofitk-’in: ^4.) thst 
the parties have separated and livctl without eomniunii|i;«B’."1*^.|/tv* j^virs: (5.) that 
either pnrty has unnecessarily expO'Al, in ^ public paper,^lie other fh'faib'jdJ’notoriety 
and reproach for alleged abandonment: (G.) or by other ymucessary and cruel conduct^ 
endeavored to disgrace the same. I.aws, 18 . 50 , ch •■i'jt'. 

In Louisii'uia, habitual intemperance was, in l'^48, addtd to the preexisting causes of 
divorce. Act of 1848, No.^0. 

The Rev. Stats, of 184.3, of Indiana, are so amended that the nbandonnient of one party 
by the other, for the space of one whole year, or such ciacpinstances as in the. opinion of 
the court renders the reconciliation of thq;parties liopeles^y are made sufficient Cttuse.s of 
divorce. Acts of Indiana, 1843, ch. t» 2 . * * 

>fi.s.souri, in additi^ to the usual causes of divorce, tliere are addftd the following: 
habitual drunkenfiess for two 3 'cani; cruel or barbarous treatment, so ns to ondanger^iife; 
indignities, rendering the marriage state intolerable; the Vu‘'bnnd being guilty of such 
conduct as renders him tf vagrant; pregnency o^thc wife by another man at the time of 
marriage, unknown to the husband; ^nd conviction of the husband before marriage, un- 
kiwwn to/he wife, in anj* state, terfitory, or country, of felony or infamous crime. Laws 
of Missouri, 1840. t 

In Virginia, the causes of diverge a vinculo are adulters*, incurable impoteucy at the time 
of marriage, and sentence of cither party to the penitentiary for seven years or mwe. Bev. 
Stats, tit. .31, ch. 100, see.i 6 r • 

’ In SouTh Carolina, no court ha.s power to Jfrarit a divorce; and it was held, that there 
wa* no distinction belweSh granting a divorce and declaring & marriage null. Mattison a. 
MattiMyn, 1 Strobh. Kq. R. 387. * * 
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Some of the jurists are of opinion that the adultery of the hus¬ 
band ought not to be noticed, or made subject to|the same ani¬ 
madversion as that of the wife; because it is ^ot evidence of 
such entire depravity, nor equally inj^urious in its effects upon 
the Inorals, and good order,’ and happiness of domestic life. 
Montesquieu, (^)*Pothier, (^>) and Dr. Taylor,(c.) all insist, that 
the case* of husband and wife ought to be distinguished, and 
that the violation of the marriage vow, on the part of the wife, 
is the most mis(j|iievous, and the prosecution oughi to be con¬ 
fined to the offence on her part, (d) 

(2.) Of foreign divorces. 

It may become a question of some difficulty with us, how far 
a divorc'fe in on^ stattf is to^e ^received as valid in another. The 
first inquiry is, how far h^s t|je legislature of a state the right, 
under the 4!bbstitutioM of the United#Stal^js, to interfere 
• witir the* mai^age coni ract, and allow of divorces be-» *107 
tweeif^s ovvn citizens* and within its own jurisdiction. 

The qiKystion has never bei^n judiciafly raised and determined 
in the courts of the United States, and it has generally been 
considered that the state governments have Complete control 
and (lisendion in the case. In the case of Dartmouth College 
' Woodwj/irdjJfii^^i^jijj0 point was incidentally alluded to; and 

the chflif Jbmice obprved,,thatfthe bonstitutiob of the United 
States had never bleif undjerstood to restrict the general right 
of* the legislatures of tjie states to legislate on the subject of 
divorCes#; and tlie object of state laws of divorce was to enable 
some tribunal, not to iqipair a marriage contract, but to liberate 

__ 1 _:_ 

, . 

(a) Esprit det Lois, tom. iii. p. 186. 

(t) Traite du Contrat de Maringe, No. .516. 

(c) Eleni. of the Civil L»v, p. 2.54. The early settlers in M;i8sachusctts ni.ade the 
distinction, and male adultery was held ntJt to be sulBcient cause for a divorce. 
, Hutchinson’s Hist. vol. i. p. 445. • ^ 

(fi) la 1801 the question was discussed in the House of Lords, whether'a parlia- 
mcnt.'iry divorce ought to be granted*on the •pplicatiou of the wife against the husband 
who ha(l been guilty of incest with her sister. Tlufdivorce was grunted by act of 
Parlii^ent, and eloquently sustained by Lord 'rhurlow, and*the precedent has been 
followed since in other cases of similar ^atrocity. Campbell’s Lives of the Lord 
Chancellors, vol. v. p. 474? * • 

(c) 4 Wheaton, sfs. 

VOL. n. 
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one of the parties, because it had been broken by the other. It 
would be in j^^iine to inquire into the constitutionality of their 
acts, when th(j^ state legislatures' should undertake to annul all 
marriage contracts, or allow either party to annul it at the pleas¬ 
ure of the other. Another of tlie judges of the Sujweme 
Court (a) spoke to the same effect. lie said fHat a general lavj^, 
regulating divorces, was not necessarily a law impairing the 
obligation of such a contract. A law, punishing a breach of a 
contract byrimposing a forfeiture of the rights acquired under 
it, or dissolving it, because the mutual obligations were no 
longer observed, was not a law impairing the obligation of con¬ 
tracts. But he was not prepared to admit a power in the state 
legislatures to dissolve a marriage cdidract without any cause 
or default, and against the wish of the ,)arties. and Without a 
judicial inquiry to‘ascertain the bjreani of the contract. 

Assuming, theretdte, tkat in ordinary cases thb»-constitution¬ 
ality *f the laws of divorce in the respective spates is not to be 
questioned, [b) the embarraasing pt)inc is, to dt\teririhte how 
far a divorce in one sfUte has a^ valid bperarion iq another. 

There can b<‘ no doubt that a^ divorce of the parties 
*108 *who w(?rc married, and regularly domiciled at the time, 
in ^he state who>c conrrs pronounced the divorce, would 
be valid everywhere. The diiticulty is, ^j^e Ju^sbatid antf 

wife were raarfied, and.rtsidt^in a.state where diTc«e«f^are not 
pqfmitted at all by the policy of its^law,®o^iot permitted to the 
extent and for the causes allowed to operate in other states ; 
and they, or one ot them, rtanove, into another state fev the solo 
and express purpose of procuring a divorce, and, having ob¬ 
tained it, return into -their ouative stafo, and contract other 
matrimonial ties. How are the courts of the slate where the 
parties had their home, Jo deal with such a divorce ? Whan a 
divorce was souj^ht in such a case, lh<i courts in Massachusetts 
very jjroperly refused to sustain a« libel for a divorce, and sent 
the pa/ties back to seek* such relief a.s the laws of their own * 
domicil afforded, (c) The f!;uj>i-eme Court of New York has 


(a) Mr. Htorjj. 

('i) in Stiirr u. J'cmjc, 8 Coiin. Kep. .'>41., it was adjudg'd (bat legislative divorces 
a virifulo for cau<iO, weft; conslltiitionul and valid. • 

(f) IIoj>kti3s 0 . liojiktns, 3 Mass. U»>p. Carter v. Caher, C Mas%. Hep. 2G.'J. 
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refused to assist a party who had thus gone into another state, 
and obtained a divorce on grounds not admis|ible in New 
York, and procured in evasion of ,its laws. Tjjiey would not 
snstein an action for ajiraony founded on such a divorce, (a) 
Afterwards, in Borden v. Fitch^ {h) the same court held a divorce 
in another state,, obtained by the husband when the wife resided 
out of the statQ, and had no notice of the proceeding, to be 
null and void; because the court pronouncing the divorce had 
no lawful jurisdiction of the case when they had none over the 
» a|?8ent wife. They considered it to be a judgment obtained 
upon false and fraudulent suggestions. So, also, in Hanover v. 
Turner^ (c) the Supreme Court in Massachusetts held a divorce 
in another state to be nufl and void, as having been fraudulently 
procured by one of their^citizens without a change of 
domicil. * There it! no dQubl;of the rule, that the allega- *109 
^ioH that a«\or^gn judgment was olitaindd by fraud is 
admissible, and/if true, it will destroy its effect. All judgments 
render^ anywhere against a party who had no notice of the pro¬ 
ceeding, <nre rendereef in violation of tfie first principles of jus¬ 
tice, and are null and \A)id. ( d) Sentences obtained by collusion 


By the Mas,4H^!<!^ct^JJcvi|c«fiStatutcs, 18.36, no divorec is to be granted for a cause 
occurriny^oujrj>*frio staleWunlcss the parties,,before such jause occurred, lived 
together us husband and vmc in the State ; fior unl(^.s one of the parties at the time 
be Uvjng in the state. And i(^an inljpbitant of the state goes out of it in ordej to 


oht«in a divorce for a cause oejurring within it, while the parties reside within it, or 
for any<tavgie which would not authorize a divorce by the ifaws of Massachusetts, a 
divorce so obtained is of no force in the state.’ But in all otlier cases, a divorce de¬ 


creed in any other state or cQuiitry, according t6 the law of the place, by a court 
having jurisdiction of the cawJc, and of the jj^irtie.s, would be valid in Massachusetts. 
This, as the revisers justly observed, *is founded on the rule established by the coiuiiy 
of i^l civilized Nations. In Rarlter r. Root, 10 Mass. Rep. the decision wics t^j 
thalfcllcct. A divorce in Vermont, of parties Iwui jfilt' domiciled th^v. from a mar- 


ria-re contracted in Massacli«setts, and for a cause which would not have dissolved 
the marriage in Mnssacliusctts, was rc(*>gnizefl as valid. 


(а) Jackson v. Jackson, 1 .Tohn>. Rep. 42+. • 

(б) John.s. Rep. 121. S. P. in Bradshaw v. Heath, 13 Wendell, 407. * 

(c) 14 Mass. Rep. 227. • • 

(tf) J'wher V. Lane, 3 Wilson, 297. Kilhurn v. Woodworth, 5 Johns. Rep. 37. 


Thurl«r v. Blackbourne, 1 N. H. Rep. 242. Aldrich r. Kiin^y, 4 Conn. Rep. 380. 


’ Lyon c. Lyon, 2 Gray, 867. 
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are mere nullities, and all other courts may examine into facts 
upon which ^ judgment has been obtained by fraud. Every 
party is at lib^'*ty to show that another court was imposed on 
by collusion, (a) The question is, whether, if such a divorce 
be procured in another state, by parties submitting to the Juris¬ 
diction, and after a fair investigation of the incrits of the alle¬ 
gations u})on which the decree was founded, spch a decree is 
entitled to be received as valid and binding upon the courts of 
the native state of the parties. A graver quest'on cannot arise 
under this title in our law.i 

The locus delicti may not be important in the jurisprudence 
of the states. It is not material in New York, provided the 
marriage was solemnized there. The" effect that the constitu¬ 
tion and laws of the United States liavef on the ^eslion, has 
not been judicially decided; but |t is settled that a judgment 
of the state court is ‘?o haA’^e the same faith and cf^it in every 
other eourt in the United States, which it has^n thb eburts of 
the state in which it was pronounced.* (h) Accord in to the 
doctrine of the decision? in the federal (Courts, it may be con¬ 
tended, that a divorce in one state, judicially conducted and 
declared, tmd procured under circumstances which gave 
*110 the’eourt full jurisdiction of the cause *and^of the par¬ 
ties, and sufficient to render the di^ufiau'-j^^^'^hiid binding 
there, would be ^ood arnj bindi^ig iq, cverwother st&fcY And yet 
it evident that the domestic policy of*oi?e state on this very 
interesting subject of divorce, may in thv< way be expo.sed to»be 
greatly disturbed b^ a different policy in another state. It may 
be proper in this work to leave the question as I find it; but if 


'■(«) Duchessi cj casp, Ifiirg. St..Tn. vol. xi. p. 262. 1 Haggard's 

CoD*.i-.t. Rep. 250, nolf. How. f5t. Tri. vol. xx. p. .trj.'j. 

{b) See vol. i. pp. 2<i0, 201. 


* In Vi^'-her r. Vwcher, 12 Rarl). H. 04(1 if tho partie^t ap(K>nr in a Knit for a 

divorce in another Ktafe, and it ;h.liti(rtited on the rncrift, and there it no colln*ion, the di¬ 
vorce v. ill tx; eom'ln^ive,, withont refereneo to lex h>ri rtmlrnrlut in the domicil of'tho 
defendant, or 'he tleftrli. Sen GeilK r,. Iticknnxon, 2(( K. J.. A E, Hep. 1. In I^tsoiie. 
I>it«on, 4 It. I. ^7. it w:i« Jield, tliat a divorce granted by thec^urtK of a state having juria- 
diclio!) over the (Xititionirtg party, hh a riti/en of the state, i», hy nrt.^, »ec. 1 of the constitu¬ 
tion of the L tilted .'>ttttc«, valid in ail the state-.!. And see Thoiripsoii c. Stulo* 2H Ala. 12. 
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each a decree will operate, and conclude the question in every 
Mate^ we are at least relieved ^-om that alarming And distressing 
collision which exists betjveen the judicatures Ctt England and 
Scotland on this subject;* ajud the appeal must be made to the 
mutual comity, jpoderation, and forbearance of the legislatures 
of the several states, in their respective regulations on the sub- 
jectof divorce. • The twelve judges of England decided, in 1812, 
in Lolley's -case, that as by the English law a marriage was indis¬ 
soluble, a marris^e contract in England could not^be dissolved 
hy the judicial tribunals of any other country, or in any way 
except by act of Parliament, {a) The party in that case was 
qpnvicted of bigamy for parrying again after a Scotch divorce; 
and, dbqsequently, all foreigp divorces of English marriages were 
held to be nuM and void, I ii^resurne that such a decision will 
not be considered as law Inwrc, as between the several states. 
•Burt suppo^ng^ marriage here is dissolved abroad, as in Scot¬ 
land or loanee, for instance, for causes nof admissible \fith us, 
how would •such a divorce afl’cQt a marriage solemnized here? 
A short ^examination of sorruj of the cases discussed in England 
and ScotianJ on this*litigious question, may be useful and in¬ 
structive. The conjticli/s legum is the most perplexing and diffi¬ 


cult title^p^ny in t]ie jurisprudence of public law. 


I - 

(«) I Dow', 124, 136. Russ. & Cyan’s Cr. Cases, 236. See, also, Conway v. 
Brtizlcy, 3 Ilagg. Reel. Rep.»C42. lint see infra, p. 117, ii. a, where the case of 
Lollcyts ^ukon. A sunilnr tlccision to that in Lolley’s Ase is stated to have l>een 
made hy Lord Chancellor ]$rou<^liiun, in M’Carthy v. Dccaix, where it was held that 
an English marriage could nt^’ he annulled by the Danish law. 3 Hagg. Eccl. Rep. 
642, note. 2 Ru.sE|pll & M. ^4. Biit in Hi#ding v. Alden, 9 Grcenlcaf’s Rep. 140, 
it was held, by Gie Supreme Judicial Court in Maine, that a decree of divorce did not 
fal^within tlie rule that a judgment rendered against one nwt witjjiu the state, n^ 
botfhd by its laws, nor amenable to its jurisdiction, ^as not entitled to credit again.st 
the defendant in another stiftc ; and tliat divoi-ces pronounecii according to the law of 
one jurisdiction, and the new rclutionf thei'cupon formed, ought to be recognized, in 
the absence of all fraud, as operative and bindit*g*everywhcrc. so far as ref^td to the 
dissolution of the inaruatje, tbougli not nsio other parts of the decree, such os an order 
for thcyiaymcnt of money b)' the husband. *Thi3 is jii important and valuable decis¬ 
ion, an^ settles the question, so far as the judicial authority of a single state can do 
it, ngflnst the English rule, and places it upon the same jflinciples of justice, good 
ftorals, and policy, which* render a marriage valid by*the Ijw' of the place where it 
was solemnized, Tali4 everywhere. 
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In Utterton v. Tewsh, (a) the manjiage .was in England, and 
the hnlband afterwards committed adultery, and aban- 
* 111 doried ^lis wile, and went to Scotland and resided there 
about forty days, living in a^idtery. The wife feued for a 
divorce a vinculo, in the consistorial court of Scotland, in iSll, 
and the court dismissed the bill on the ground ^at the ^husband 
had not formed a real and permanent domicil in Scotland, so as 
to give the court jurisdiction. Here was an English marriage 
by English 'parties, who had not changed their^ original English 
domicil; and if they had, the judges doubted whether, according 
to the Jiis gentium, the lex loci contractus ought not to be pre¬ 
ferred. There was great danger of collusion of English partiqs 
to obtain a divorce a vinculo in Scgtland, in opposition 'to the 
English law’, which does not allo7v such divorces'^ and if decrees 
might be obtained in Scotland, whiclf would be invalid in Eng¬ 
land, a distressing collisibn would arise, and ^tan^rous qfles.^ 
tions fbuching the legitimacy of children by a second marriage, 
and the rights of succession, aivJ the crime^of bigartiy. But the 
decree of the consistorial court was reversed on a^ipeu>, and the 
cause was remanded to that court, and they accordingly pro¬ 
ceeded upon the bill for a divorce, and pronounced a divorce 
a vinculo fy the adultery charged. Lord Meadow.l)p.rk, i.*i pro¬ 
nouncing the decree of reversal, in the sif“*.!T::T2r^x;ni(iXof review, 
delivered a learned and pow'eVful opinior/^ He observed thg.t 
the relation of husband and wife was acknowledged jure gen¬ 
tium, and the right to redress wrongs hicident to that relation 
attached on all persons living within the territory, thbugh the 
marriage was celebrated elsew’here. It yuis not necessary that 
the foreigners should have ac/iuircd a domicil aninio remanendi; 
gnd if the lg.w refused to ap])ly its rules to these *domestic re¬ 
lations recognized by all civilized nations, Scotland could fiot 
be deemed a civilized country ; as thereby it would permit a 
numerous description of persons to traverse it, and violate with 
impunity all the obligations of domestic life. If it astumed 
jurisdiction, and applied not 'its owm rules, but the law of the 
foreign country where the relation had been created, tfie su- 

( I 


(a) Fergu‘-son’s Iteporu of Decisions in tho consistorial cou«t« of Scotland in ac¬ 
tions of divorce, p. 23. 
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premacy of the law. of Scotland, •within its territory, *112 
would be compromised, and ^ powers of foreigri courts, 
unknown to the law, usurped and exercised, domicil was of 
no consequence, if the /orejgner was, to be personally cited, or 
his residence sufficiently ascertained. If the wife who prose¬ 
cuted was innocent of any collusion, it was no bar to the 
remedy,that the husband came to Scotland and committed 
adultery, with a calculation that it would be detected by the 
wife, or that he* came to Scotland with the criminal intent of 
i/istigating his innocent wife to divorce him. 

In the next case that came before the consistorial court, in 
1816, (a) the parties married and lived in England, and the hus¬ 
band-deserted his wtfe, committed adultery, and domiciled him¬ 
self in T^cotland. The judge^ did not concur in their views of 
the subject. Two of them# held that the husband was suffi- 
^ cion^ doiAciled in Scotland to giv% jurfsdictiqyp, but that the 
law of* England, which was the /ocus contraclnsf ought*to gov¬ 
ern upon ppinciples of comity and international law, and not the 
lex donwdlii. They were, tjierefore, ol" opinion, that the divorce 
for the adultery should be only a mensa el thoro. The other two 
judges thought that the domicil was not changed, and therefore 
gu (iL\.\4ytc%^jpinculo could not be pronounced. On appeal, the 
court of a^^JiiMKwii^nded the cause for the purpose of inquiry 
into tftWSct of doimcii. The ^onsistwial court then held, that 
the real English domicil of the husband was not changcd«by 
being a weekly lodger in Scotland for eighteen months, and that 
a chaii^ of the real domicil, made bond fide et animo remanendi, 
at the date of the action, was necessary, for the purpose, not 
indeed of jurisdictioit, but to determine whether the rule of the 
lex loci, iq^n principles of international law, did or did not 
The rule of judgment must be the le.tTloct'f as there was 
no change of the rdfel English domicil, and,^therefore, a 
divorce a mensa et thoro^ find none other, was * pro- * 113 
nouqgcd. But on appeal, this decrefi was also reversed 
by the court of sessions, and f h* court below ordered to render 
a.de^ee of divorce a vinculo. 


(a) Duutzo i’. Lrvett, Fergusson, p. 68. 
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A third case was decided in 1816. (o) The mamage was in 
England; butfehe parties lived ajid cohabited together in Scot¬ 
land for eight years, and the adultejy was committed there. 
The question was not one of domicil,*for that was too clear to 
be questioned, but it was the general and, broad question, 
whether the lex loci contractus, or the law of foe doirylcil, was 
to govern in pronouncing the divorce. Two of foe judges were 
for following the law of the domicil, and rendering a divorce a 
vimulo, and'the other two were for the lex IcKi, and granting 
only a divorce a mensa. But the court of review reversed this 
decree also, and directed the cause to proceed upon the law of 
Scotland. 

c .• 

In Butler v. Forbes, decided in 18J.7, {b) the marriagie was in 

Scotland; but the real domicil ^f the parties was in Ireland. 
The adultery was committed in •Scotland, during a transient 
visit there. The consistoi^ court held, that the^a^of th^ real, 
domicil must •prevail over the law of the contract. ^The locus 
delicti was immaterial, but the Jaw of the ^real donficil was the 
governing principle, and they refused any other than a divorce 
a mensa. The court of review reversed* this decree, also, apd 
directed a divorce a vinculo. 

In Kibblewhite v. Rowland, in 1816, (c) the parti^,istfere,En^ 
lish, and married and domiciled in EnglaV^^ffSTlf^j^e^defendant 
had committed adultery* on a •visit* to S^land, an'S^lis wiff 
susd him for a divorce. The consistorial court held, that both 
the law of the contract and the lav;* of the domicil w6re 
against a divorce a vinculo, and they refused iH. This 

* 114 * decree was also reversed, and the usual divorce a vin- 

*• 

culo directed. • 

, I will cite but^one more of these Scotch decisicwis, in which 
the subject was discussed in a masterly manner. The casd of 
Gordon v. Pye was decided in,the consistofial court, in 1815. [d) 
The parties were English, find married in England, and resided 
there (faring the whole period cohabitation. The husband 

c • 

-r- ^ - 

(a) E^mondstone v. Lockhart, Eergusson, p. 168. 

{b) r(rgus8*in, p. 209. 

(c) Eergusson, p. 226. 

(c/) Eergusson, p. 276. 
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deserted his wife, and transiently transferred his domicil to Scot¬ 
land, and committed adultery there. The court dismissed the 
bill, on the principle that the tex loci contractus jpiust govern, as 
the permanent domicil^was still in England, and a divorce a 
vindklo could not be obtained. The court insisted, that by the 
jus gentium, cojirts in one country cannot set aside contracts 
valid in’anothty: country where they were made. A temporary 
residence, raised for the purpose of jurisdiction, would be in 
fraudem legis. .The lex hei is the sound rule of decision in 
respect to marriage contracts; and the courts of one country 
ought not to be converted into engines for either eluding the 
laws of another, or determining matters foreign to their terri¬ 
tory. , ']^he lex loci oughf to prevail over the lex domicilii on just 
principles of internartionar policy, as the marriage contract is 
jure gentium. All'Christf an .slates favor the perpetuity of mar- 
^ria^e, and Aispicion and alarm watch evefy step^to dissolve it; 
and llib jflaintil^ was entitled ex comitate, and upon principles 
of international law, to the same measure of redress she would 
be entitled to in England, ryid especially when the lex loci con¬ 
tractus, and the lex chmicilii, both concurred. To grant such 
divorces contrary to the lex loci, would be to iAvite foreigners to 
fom^to J^^^land and commit adultery for the sake of the di¬ 
vorce ; an^^rwij|pwBL'aiij^ hurt the public morals, and pollute a ju- 
ri8dict'^9lrtonstituty to act in tiv'idefiti hostility to the laws and 
the policy of other states. , » 

•* But the court of seisions reversed the decree, in oppo- * 115 
sition t# all this reasoning and doctrine ; anSi they insist¬ 
ed that the relation of husband and wife, wherever originally 
constituted, was entirfed to the same protection and redress as 
to wrongs (jommitted in Scotland, that belong of right to that 
re^tion by the law of Scotland. By jntiarrying in’England, the 
parties do not become bound to reside forevef in England, or to 
treat one another in every otfher country according to the provis¬ 
ions pi the law of England. To redress the violation of the 
duties and abuse of the power? of the marriage state, belongs to 
the fJlw of the country where the parties reside, and to which 
thej^contract the duties of ol^edience, wheifever they enter its 
territories. There h nothing m the will 6f th« parties that gives 
the lex loci any particular force over the marriage contract, or 
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that impedes the course of the p^blic^m^ in relation to it; 
and it would be no objection to a divorce, at the instance of a 
Roman Cathol»^, that his marriage was, as to him, a sacrament, 
and by its own nature indissoluble. 6yier contracts are modi¬ 
fied by the will of the parties, and t^e lex loci becomes essen¬ 
tial; but not so with matrimonial rights and duties. Unlike 
other contracts, marriage cannot be dissolved Ijy mutual con¬ 
sent; and it subsists in full force, though one of the parties 
should be forever rendered incapable, as in thcocase of incura¬ 
ble insanity, from performing his part of the mutual contracts r 
Matrimonial obligations ixxq juris gentium, and admit of no mbd- 
ification by the will of the parties; and foreign courts are not 
bound to inquire after that will, oi^affer the municipal, law to 
which it may correspond. They are bound to look to tlieir own 
law, and to hold it paramount, especially in the administration 
of that department of infernal jurisprudence, jj^ni'ch operates ^ 
directly on public morals and domestic manners. I’hc conse¬ 
quences would be embarrassing, and probably inextricable, if 
the personal capacities of‘individuals, as of majors an<i minors, 
the competency to contract marriages, and infringe matri- 
* 116 monial obligations, and the rights of domestic * author¬ 
ity and service, were to be regulated by fore^p .Javvp and 
customs, with which the mass of the popil^giiai:.^^'yi3i,,be utterly 
unacquainted. The whole* ordt r of society^^ould be eftojointed, 
wcfe the positive institutions of foreign flations concerning the 
domestic relations admitted to operate,, universally, and foim 
privileged castes, leaving each under separate laws. Though 
marriage, contracted according to the lex loci, be valid all the 
world over, yet many of its rights and duties are regulated and 
enforced by public law, which is imperative on all w.ho arc dom¬ 
iciled within'its jurisdiction. The laws of divorce are consid¬ 
ered as of the utrqost importance as public laws, affecting the 
dearest interests of society; and thby are not to be relaxed as to 
a person domiciled in Sedtfand, because his marriage waig con¬ 
tracted out of it. If two native^ of‘ Scotland were married in 
France or Prussia, the 'marriage would be valid in Sco^tand; 
but would the parties be^ entitled to come into court and fiisist 
on a divorce a m7i.Jw/o,'’because their tempeis were not suitable, 
or for any of the great variety of whimsical and'^absurd grounds 
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for a divorce allowed by the Prussian code of 1795 ? Certainly 
not; and the conclusion was, that the law of divorce must be 
governed by the law of Scotland, whenever thel^party was suffi¬ 
ciently domiciled there, to enable thp court to sustain jurisdic- 
tioi/of the cause. 

I have thus given, for the benefit of the student, a pretty en¬ 
larged ^ew of.the ,discussions in Scotland, on this great ques¬ 
tion, touching the power of divorce in one country upon mar¬ 
riage in another The same question was broughttip on appeal 
^rom Scotland, to the House of Lords in England, in 1813, in 
thd case of Tovey v. Lindsay; {a) and Lord Eldon there s^ted 
the decision of the twelve judges to have been, that no English 
marring could be dissoTve(|^ but by Parliament. The question 
in the case wae, whether an ^nglish marriage could be 
dissolved by a Sebteh court, even * if the parties were * 117 
^ sufficiently\fomiciled there to found jurfsdiction of the 
case. ’•Tfie lora chancellor admitted it to be a question of the 
highe^ importance; *and Lord Redesdale intimated, that it 
could npt be just, tfiat one,party should be able, at his option, 
to dissolve a*coutract,»by a law different from that under which 
it was formed, and by which the other party ufiderstood it to be 
goveynec^^ The case was remitted back for review, without any 
final deci^^i jiwkj^li&^nglish House of Lords ; but the opinion 
of Ld^d^lclon aiu^/Lord lledtAdale tfyidently agreed with the 
decision of the twelve* judges at Westminster, and went to deny 
tire competency of any court to pronounce a decree of divorce 
a vincuk) of English marriages, or to pronounce any other de¬ 
cree in the case than such as would be warranted by the lex loci 
contractus. H •• . • 

- - ^ ^ ^ 

1 Dow’s Rep. 117. • 

(6) In Conway v. Beazlef, 3 Hagg. Eccl. Rep. 639, in the consistory court of Lon¬ 
don, Dr. Lushington considered it to be still^n unsettled question, whether a Scotch 
divorce of a marriage in England would be necds^rilj', and under all circumstances, 
invalid»in England, if the parties were a^the time actually and bond Jide domiciled in 
Scotland. But he followed the dAision in Lolley’s case, (si/j^rn, p. 110,) and held 
that a'^tcotch divorce a vinculo from an English marfiage, between parties domiciled 
in Er)^land at the time of such marriage, was null. Mr. Eraser, in his Treatise on the 
“ Cases illustrative of the Conflict betwe«a the Laws of England and Scotland, with 
regard to Marriage, Divorce, and Legitimacy,” (Loudon, ft35,) concludes that the 
laws of England an(f Scotland ought to be assimilated, by enabling the English eccle- 
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Upon the principles of the English law, a marriage contract¬ 
ed in New York cannot be dissolved, except for adultery, by any 

V 

----J-,- 

f * ^ 

siastical courts to dissolve marriages for adulter/, and to disallow the plea of recrimi¬ 
nation as a bar to the suit, and not to permit desertion to bo a cause of divorce in 
Scotland. He further propo.scs to abolish the law of legitimation in Scodand. The 
conclusion on this vexed subject to which Mr. Burge arrive^ after an able con¬ 
sideration of the (luestion in' his Commentaries on Colonial and Foreign Laws, 
vol. i. 030-691, is, that the lex- loci contractus ought to be invoked, when the question 
is whether a raa*rriage was in the first instance valid in law, anfi that tlio appropriate 
law by nhich the dissolubility of the marriage is to be determined, ought to be thatpf. 
the actual domicil. • 

Tins great question has at last been settled in the English Ilouse of Lords, in con¬ 
formity witli the principle of the Scotch decisions,- In Warrender v. Warrender, ^ 
Shaw & Maclean, 189; 9 Bligh, 89,) decided in the Court of Session in S-’Otland, the 
husband was a native of Scotland, ndiere he continued to Vetain hie domicil. Ho mar¬ 
ried in England an English woman, and for^idulterj committed by the wife in France, 
he sued in the Scotch court ^jr a divorce, and the court held that tlus^ad jurisdiction 
over the case, and dissolved the marriage, and the decision was ^affirmed, on aj;)pe'lil ta 
the Hous\: of Lorde, in IS.*!?. Lord Chancellor Brougham, in his opinion delivered in 
the House of Lords in that case, observed that Lollcy’s ease onlj^scttlCu that an 
English marriage could not be dii solved f6r Enr/lish purjA.ses, by any proceeding in a 
foreign jurisdiction, and that the divorced party would still be entitled th the rights 
and subject to the disabilities of a married person in E'hgland. But he held that Lol- 
ley's case was not fouifJed on sound principles, and that there was an irreconcilable 
inconsistency in the proposition that the Scotch law was all-jiowerful to make a valid 
marriage, and utterly incompetent to dissolve it; and that if the coui% ■ t'duld recognifte 
the foreign law as to the creation, they ought equally as fPs^IisftrNbf the contract 
of marriage. The decision of tlu>lords inQhis ca^se cssenfJ^lly ovcrruletf^oHey’s case, 
and^ settled that Scotch courts have jurisdiction in divolce, when the domicil has been 
acquired, without having regard to the native country of the parties, or of their mar¬ 
riage. The decision, aui^ the order for re-argument, ih the case of Birlwhistle v, ^ar- 
dill, tn/ra, p. 209, n. ((/), have gone far to disembarrass the collision between English 
and foreign law from some of its most distressing results. 

In Dorsey v. Dorsey, 7 Watts, .349, it^was held by th^’ Supremo Court of Pennsyl¬ 
vania, that the law of the actual domicil of the party at the time of committing the 
jtjjury, was the rule in-cases of divorce for everything but the origiral obligation of 
marriage ; and tilat, although the original domicil and marriage of the parties in 
Pennsylvania, the court had no jurisdiction of a cause of^divorce alleged to have been 
committed in Ohio by the husband, wliile his domicil was in the state of Ohio. Ch. J. 
Gibson briefly but forcibly sustained the principle of the decision. So, in Kentucky, 
it is held Chat no state or nation has power to dissolve the marriage contract ibetween 
citizens of any other state or nation, nourcsident'or domiciled within its limits, for no 
nation could preserve its social Virder, if any other foreign state coufd, without its con¬ 
sent; dissolve or disturbdhat most important domestic institution of marriag^ ^he 
principle that no foreign po^er can control- the marriage contracts of foreigners, not 
domiciled within its jui^itidictional limits, was clearly illust^tcd in the opinion of Ch. 
J. Robertson, and it rests upon the soundest basis of policy ahd sovereignty, and a 
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foreign tribunal out of the Urjited States; because the lex loci 
contractus ought to govern ; and if a divorce by ^ judicial pro¬ 
ceeding in one of these United States be entitle^ to a different 
consideration in others,^it’ is owing to the force which the na¬ 
tional compact, and the' laws m^de in pursuance of it, give to 
the records and judicial proceedings of other states. If, however, 
a marriage in ]^ew York should be dissolved, not by a regular 
judicial sentence, but by an Act of the legislature in another 
state, passed specially for the purpose, and for sucl^a cause not 
»s^dmissible here, would such a divorce be received here as bind¬ 
ing A statute, though not in the nature of a judicial proceed¬ 
ing, is, however, a record of the highest nature; and in some of 
the st^tejp, all their divorces are by special statutes. But if a stat¬ 
ute, though a uoatter of record, was to have the same effect in 
one state as in another, then johe state would be dictating laws 
^for.anotherjVnd a fearful collision of jurisdifetion would instantly 
follow.* That ct)nstruction is utterly inadmissible. While it is 
conceded to be a principle of public law, requisite for the safe 
intercoujse and commerce pf mankirfd, that acts valid 
* by the law df the plarfe where they arise, are valid every- * 118 
where, it is, at the same time, to be understood that this 
principle ^^tes onl^ to civil acts founded on the volition of the 
parties, aq^n<w.>*to .s^feh as proceed from the sovereign power. 
The foitfefof the la^r canaiot He p^ri^itted to' operate beyond 
the limits of the territ?)ry, vrithout effecting the necessary inde- 
• pendence of nations. • And, in the present case, it is to be ob¬ 
served, that the- Act of Congress of the 26fh of May, 1790, ch. 
11, prescribing the mode of authenticating records, only declares 
the faith and credit td*be given t# the records and judicial pro¬ 
ceedings ofJ,he courts in the several states; and the supplemen¬ 
tary Act of the 27th of March, 1804, clj. 56, relates only to office- 
books kept in the pufclic offices, and has no bearing on this point. 
But if, instead of a divorce by statute ex directo, the Act should 
refers special case to a court of justfice, with direction^ to in- 
_____ 

dtfcrcc^f divorce was held to bo void against a husband who. was never domiciled in 
the sflite. Maguire a. Maguire, 7 Dana’s Rep. 181.1 * 

_____---- 0 -- 

* 1 Harrison v. Harrison, l^Ala. 499. 
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quire into the fact, and to grant a divorce, or withhold it, assthe 
case might require, would that be a judicial proceeding, to which 
full effect ougi t to be given ? A number of embarrassing ques¬ 
tions of this kind may be raised on 'this subject of interfering 
jurisdictions, and some of them m'ay, probably, hereafter exer¬ 
cise the talents, and require the application of the utmost dis¬ 
cretion and wisdom of the courts of justice. I have done as 
much as becomes the duty which I have assumed, in bringing 
into view the most material decisions which have taken place, 
and stating the principles which have been judicially recog¬ 
nized. (a) > 


(3.) Effect of foreign judgments and suits. 

1. Foreign judgments. 

In cases not governed by thd constitution and laws of the 
United States, the doctrine of the English law grperally, and 
with spme few exceptions, is the law of this ct*antryv as? to the‘ 
force and effect to be given to foreign judgments. ,I shall prob¬ 
ably take occasion, in subsequent parts “bf these lectures, to 
consider the effect to be given here to foteign contracts, foreign 
assignments, foreign official acts, and other various transac¬ 
tions in the course of business, as the subjects to which 
*119 *they ean be applied may render ea‘sy ^nd'^rtineht the 
consideration of this b^pneh of ra,jnicipal afi^, general 
jurisprudence. At present it will be sufficient to show, in con¬ 
nection with this inquiry, that the English law is exceedingly 
if not peculiarly liberal, in the respect which it pays tQ foreign 
judgments, in all other cases, except the case of a foreign divorce 
of an English marriage. As early as tl4,e reign of Charles II., 
Lord Chancellor Nottingham maintained, in the House of 


(a) In Tolcn v. Tole», 2 Blackf. IndyHcp. 407, a divorce a vinadofot adultery wa» 
sustained in Indiana, though the parties were married in another state, where they 
resided, apd the cause of divorce' arose tiiere, and the defendant continued reside 
there, and had constructive notice only of the suft of his wife for a divorce by publica¬ 
tion; but she had for some yea^;^ been a tend fide citizen of Indiana, and acjjuired a 
domicil anivio manendi. The decision was founded upon the authority of the stafute 
of 1831, which allowed suits for a divorce fof just cause to all persons who had resided 
in the state one year, aqjl as*^d{gainat non-residents, on giving constructive notice by 
publication. 
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Lc^dS) in Cottington^s case^J^a) that a foreign decree of divorce, 
irj the case of a foreign marriage, was conclusive, and could 
not be Opened, or the merits reexamined. It v/as against the 
law of nations, he observed,^not to giye credit to the judgments 
and Sentences of foreign countries, till they be reversed by the 
law, and according to the forms of those countries wherein they 
were giveft referred to Wier’s case^ 5 Jas. L, (b) wherein a 
judgment in debt having been rendered in Holland against an 
Englishman, he fled from execution to England, ar^d the judg- 
jijent being certified, the defendant was imprisoned in the 
admiralty for the debt, and the K. B., upon habeas corpus^ held 
the imprisonment to be lawful, and that “ it was by the law of 
nations ^lat the justice of one nation should be aiding to the 
justice (^T another nation, and the one to execute the judgments 
of the other.” It has becpm^ a settled principle in the English 
pourts, that^Wbere a debt has been recovered of a debtor, under 
the pro5esf of foreign attachment, fairly and not cpllusiveiy, the 
recovery is a protection to the garnishee against his original 
creditor, grid he may plead 4 in bar. (cf ^ 

A distinctidn has b«!en taken since the time of Lord 
Nottingham, between a suit * brought to enforce a *120 
fpreigp jp^T^ent, and a plea of a foreign judgment 
in bar of tr fre^h suit* for the same cause. No sovereign is 
obliged execute, within ,his domifii|^n, a sentence rendered 

__— - • - 

• • 

(а) N»to to 2 Swanst. Rep. 542, from Lord Nottmghara’%MSS. 

(б) 1 RoT. Abr. 530, jd. 12. 

(c) Lo Chevalier v. Lynch, Doug. Rep. 170. Clcvo v. Mills, Cooke’s B. L. 243. 
Allen V. Dunda.s, 3 Term Ro|/f 125. M’Dani^l v. Hughes, 3 East, 367. Huxham v. 
Smith, 2 Campb. N. P. Rep. 19. Eflibree & Collins v. Hanna, 5 Johns. Rep. 101. 
Holmes v. Remsfh, 4 Johns. Ch. Rep. 460. Where proceedings are in reni, all persoq^ 
whoicould have asserted a right to the property become parties by tlTo monition; and 
all judgments founded upo« .such proceedings, whether thej' regard real or personal 
property, being within the jurisdiction of tHfe court, arc hclJl valid and binding, as 
being res judicata in every other country, in rcspact to till matters of right and title, 
transfer^and disposition of the property. Rose v. Himch', 4 Cranch, 24l> 7 Ibid. 
429, S. P. , Grant v. M’Lachlin, 4 Jbhns. R*p. 34. Curia Philipica, part 2, sec. 22, 
cited and proved on trial us containing the same anfi the true Spanish law on the 
point.g 3 Binney’s Rep. 230, note. Bauduc’s Syndics u, Nicholson, 4 L’a Rep. 


t Cummings v. Banks, 2 Barb. S. C. Bep. 602. 
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out of it; and if execution be sought by a suit upon the 
judgment, or otherwise, he is at lilDerty, in his courts of jus¬ 
tice, to exami^ie into the meriCs of such judgment; for the 
effect to be given to foreign judgments is altogether a matter 
of comity, in cases where it is not rligulated by treaty. In the 
former case of a suit to enforce a foreign judgfnent, the rule is, 
that the foreign judgment is to be received, in the firil; Instance, 
primd facie evidence of the debt, and it lies on the defendant 
to impeach the justice of it, or to show that it was irregularly 
and unduly obtained.^ This was the principle declared and 
settled by the House of Lords, in 1771, in the case of Sinclair 
V. FraseVy upon an appeal from the court of session in Scot¬ 
land. (a) JBut if the foreign judgment has been pronounced by 

______C_ 

r 

(a) Cited in the case of The Duehcss of ltiui,'ston, 11 State Tr. by Harg. 222 ; and 
also in Walker v. Witter, pong. Rop 1; and in Galbraith v- Novjlie, Ibid. 6, note. 
See, aI«o, Lord Kenyon’s opinion in this hitter case, 5 Kast, note ; and aj.so Lord' 
MansficKl's opinioR in Walker v. Witter, and the opinion of Biillcr, J., in Galbraith v. 
Neville, and the opinion of Lord Cli. J. Eyie, in Plnlips v. Hunter, 2rIL Bfaeks. Rep. 
410. Hall II. Odber, 11 East, 13<. But‘in Aliirtin v. Nicolls, 3 Simon’s Hep 458, 
the vice-chancellor has undertaken to controvtfrt the doctiine in ^inclam v. Fraser, 
and he held that a foreign judgment could not be questioned, not merely who© it 
comes in collaterally (Jr by way of defence, but in a suit brought directly upon it to 
enforce it. It is requisite, howcier, in order to reiognizc and give effect in any way 
to a foreign judgment, that the court which jironouncei^ it»was comiJ^l^iU to the casS, 
and had due and lawful jurisdiction over the cause and the parties, and'that ^lere had 
been regular judicial proceedin^r, and tiSs is iIr; lasc whether the pro(5?6flings which 
led^to the judgment be in rem or in p/.isonam. Sawder i;. The Maine F. & M. Ins. 
Co 12 Mass. Rep. 291. Bradstrcct v. Neiituni' Ins. Co. U. S. C. C., Boston, Octo¬ 
ber, 1839, 3 Sumner, GOOp Story’s Com. on the Contfict of Laws, §§ GSG-Siy). See, 
also, supra, vol. i. p. 2r)l, n. 6. The present inclination of the English (!ourts is in 
conformity with tin* opinion of the vice-chancellor. Lord Ellcnborough, in Tarleton 
V, Tarleton, 4 Maule & Sclw. 21. Guinness v. thirwfll, 1 B. & Aldolpli. Rep. 429. 
Becquet v. MacCarthv. 2 Ibid. 951. Sec, also,'Sturkic on Evidfcnee, vol. 1, p. 297. 
^he arguments and authorities for and against the latter doctrinfi of the English 
courts, that a fofefgn judgnient„rcgnlarly obtained, is conclusive ex romiiate 
as well where it is sought to he enforced as when it is inCnpo^ed hy way of plea, are 
fully and ably stated tfnd considered in Soqtligate v. Montgomerie, in the Scotch 
court at I^dinburgh, in 1835. •The Jord ordinary (Jeffrey) decided that foreign judg¬ 
ments w(ifc only [trima facie evitfence of the claim, and the discu-ssions alluded to 
were on appeal from that decision. It wonl^ seem, from the ease of Smith v. Nicolls, 
5 Bingham, N. C. 208, that the* English courts are returning to the old doctrine of 

1 Noyes v. Butler, 6 Barb. S. ^C. Re[). G13. ‘ Though the judgment Is only prinfA facie 
evidence of facts, which fro to establish the jurisdiction of the court rendering the judg¬ 
ment, yet it is couelusivo ns to other facts. * , 
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a court possessed of competent jurisdiction over the cause and 
the parties, and carried int© effect, and the losing parties insti¬ 
tute a new suit upon the same matter, the plea^of the former 
judgment constitutes an absolute bar, provided the subject, and 
the parties, and grounds*of 4;he judgment, be the same. It is a 
i:es judicata^ whieh is received’ as evidence of truth; and the' 
exceptio ^ei judfcatcs, as the plea is termed in the civil law, is 
final and conclhsive. [a) This is a principle of general juris- 


Mansfield, Eyro, and Kenyon, that in assumpsit on a foreign judgment, the judgment 
^8*only prinia facie evidence of the debt. In Houlditch ». Donegal, (8 Bligh, 301,) 
the result of the judgment of the House of Lords was, that there were cases in which 
it was competent for the court to look into the ground and reasons of the foreign 
judgment, and satisfy itself us toihe law of the country. And in Roster v. Sapte, 
(1 Cnrtc*is,'«^9l,) in the prerogative c«urt of Canterbury, Sir Herbert jenner admitted, 
that under certain circumstances, as wher^ there was a question as to jurisdiction, or 
whether the party was cited according do law, and for some other purpose, a foreign 
deerqe might b^examined, but that it could not ke opefled, in order to examine by 
your owhdighds and ktiowlcdge whether a foreign judgment was pronounced^n good 
ground ordiot. See, also, on this subject. Bradstreet u. Neptune Ins. Co. U. S. C. C., 
Boston, October,*!839, 3 Su^pner, 600. The Law Reporter, No. 2, for January, 1840. 
Price V. Dc^hurst, 8 Simons, 279. M*-. Justice Story reasons strongly in favor of the 
latter doctrine of'the absolute conchisivenoss of foreign judgments; (Com. on the 
Codflict of Laws, ^ 607,) and that is certainly the more con^nient and the safest 
rule, and the most consistent with sound principle, except in cases in which the court 
v()tich {d*onoig^cd the judgment has not due jurisdiction of the case, or of the defend¬ 
ant, or the pro/^^ing; was in fraud or founded in palpable mistake or irregularity, or 
bad by thte lay of the ret judicalce ; and in tj^l such cases the justice of the judgment 
ought to be impeached. Not gnly Vattel, but Uub<?ais and other civilians cited by 
Henry on Foreign Law, maintain the entire validity of foreign judgments in every 
other country. Vattel, b. 2, cle. 7, sec. 84, 85. Huberus de Conflictu Legum, lib. 1, 
tit. 3, seif %6. Henry on Foreign Law, 74, 75, 76. In Boston India Rubber Fac¬ 
tory V. Hoit, 14 Vermont R. 92, it was held that assumpsit was not the proper action 
on a judgment of another statj," but it should bo debt on the record of the judgment. 
See, supra, vol. i. p. [260.] • * , • 

(a) Hughes v. Cornelius, Raym. 473. S. C. 2 Shower, 232. Burrows v. Jemino, 
Str. 733. HamiTton v. Tho Dutch East India Company, 8 B*o. C^ P. by Tomlinf, 

• _ ; _ • _ - 

1 It is now held in England that the recoij^ of a foreign judgment is primd fade 
evidence so far only as to admit the defe*idant to show eijher that the court which pro¬ 
nounced it had not jurisdiction, or that the judgnTcat was obtained by frau<L but that 
upon th5 merits it is conclusive. Bank of Australasia v. Nias, 4 E. L. & Eq. 252. 

The court inclined to the same opinion in CUmmings v. Banks, 2 Barb. 602, though in 
that ^ase it was sufficient to regard the foreign judgmSnt as only primd fade evidence. 
And 8^ Wood v. Gamble, 11 Cush. 8. Monroe v. Douglas, 4*Sttndf. Ch. 126. In the 
latter case, the whole subject of foreign judgments was djscussed by the assistant vice- 
chancellor (Sandford) with (Perspicuity and learning. A foreign ^dgment does not merge 
the original cause of aBtion. Lyman v. Brown, 2 Curtis, C. C. 669. 

9» 
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prudence, founded on public convenience, and sanctioned by 
the usage and courtesy of nations; {a) The rule of the 
*121 Englishl^Jaw has been * very generally recognized in the 
courts of justice in this country, in cases not affected by 
the donstitution and law/of the United States. (6) There is 
one exception in the jurisprudence of some of the states, as to 
the force and effect of foreign sentences in the prize courts of 
admiralty, bearing upon neutral rights. While 'those sentences 
are regarded in the courts of the United States as binding and 
conclusive upon the same questions, (c) there has been some 
difference of opinion, and some collisions on this point, in the* 
decisions in the state courts, (d) The weight of judicial author- 

” r r 

L 

p. 264. Lothian v. Henderson, 3 Bos. & Pull. 499. Graliani s. Maxwell, 2 Dow, 
314. Lord Ch. J. Eyre, in Pliilips v. Hiinttrj^ 2 H. Blacks. Bep. 410. Tarleton i>. 
Tarleton, 4 jMaule & Selw,. 20. Thompson r, Tolime, 2 I’etersis jU. S. Rep. 157. 
Lalanne v. Moreau, 13 L’a Rep. 437. f, ... * 

(a) Vifttel, b. 2, eh. 7, sec. 84, 8.5. Martens’s Summary of the Law of^ Nations, 
b. 3, ch. 2, sec. 20. Eisks. Inst, of Scots’s Law, vol. li p. 73.).t Kaiii’c’s Pr. of 
Etjuity, vol. ii. p. 366, or, b. 3, ch. 8, see. ('». Note.s to vib. i. p. C, of More’s edit, of 
Lord Stair’s Iii'-titutions. A ludfiinciit, wliilc ft stands, cutmot be.imi)cached by the 
parties or privies to the record, in a collateral action, or in another court. 'I'his is a 
general principle. DJ Medina v. Grove, 10 Ad. I't El. R. N. S. 152. This cti.se has 
been affirmed in the Exchequer Chamber, Id. 172. 

(fi) Hitchcock & P’itcli v. Aickin, 1 C.iitus’s Rep.(.4<W. Goix 4^'*Low, ( Juhn^. 
Cas. 341. Taylor u.^Bryden, 8 .Johns. Rep. 178. Aldrich v. ffinn'by, 4 Cqjin. Rep. 
380. Bisscll V. Briggs, 9 Mas s/Iep. 46.^. Wnshington, J., 4 Crnncli,/r42. Taylor 
V ^iclps, 1 Han is & Gill, 492. Barney v. Patterson, fi Harr. & Johns. 182. Story’s 
Com. on the Conflu’t of Laws. ^ 586, ft seq , and the numerous cases there collected. 
A judgment on a trusteg process in one state, will protect the trustee in,;a suit in 
another state for the same debt. Ocean Ins. Co. v. Portsmouth R. R. Co. 3 Met. 420. 

(r) Croudson v. Leonard, 4 Cranch, 434. Rose r.,Himely, Ibid. 241. Hud.son v. 
Gucsticr, Ibid. 293. Brad^treet v. The,Neptune Ins. Cfi. 3 Sumner’s Rep. 600. 

{d) They were declared to be conclusive, acc’ording to the Euj^lish rule, upon the 
q|iestion of neutral property, in a subsequent suit ufion the policy^of insurance, by 
the courts of law’in New Vork •Ludlows v. Dale, 1 Johns. Cas. 16. Vandenh^ivcl 
V. United Insurance Company, 2 Ibid. 127. But the doctrine in those cases was re¬ 
versed in the Court of ftrrors. 2 Ilud. ^51. ’Fhcy were declared to be conclusive,'by 
the Supreme Court of Pennsylvania^ in 1 Binney's Rep. 299, note; but the legislature 
of that srtte, by an Act passed in March, 1809, declared that they should noti be held 
conclusive They were held to bo binding in South Carolina, 2 Bay, 242; in Coa- 
nccticut, 1 Day, 142; in Massachusetts, 6 Mass. Rep. 277; in Maryland, Gfey «. 
Swan, 1 Harr. & John<t 142 ; but an Act of the legi.slaturc of Maryland, ig 1&13, 
eh. 164, reduced the sentences of condemmition of foreign jirizo courts to the character 
of primd /arte proof. ‘They were hold conclusive in CUcullu*u. Louisiana Ins. Co. 
17 Martin, 464. *' 
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ity, appears, however, to be decidedly in favor of the binding 
force and universal applieation of the doctrine of the English 
law. {d) • ^ 

—-_ 

(a)»A(lrairalty courts, being courts*of the law of nations, their seal is judicially taken 
notice of in the court*of other countries, without positive proof of its authenticity ; 
(Ycaton w. Fry, 5 Ghanch, 335, 343. Thompson v', Stewart, 3 Conn. Hep. 171;) 
though the rule is dj(ierent as to the seal of other foreign courts, and it must be proved, 
like any other fact. (Delafield v. Hand, 3 Johns, Kep. 310. De Sobry v, De Laistre, 

2 Harr. & Johns. 192 Henry v. Adey, 3 East, 221.) The question touSiing the cflcct of 
foreign judgments h^ been frequently and very extensively and proftundly discussed, 

• before the French tribunals; and it is surprising to observe the very little respect or 
comity which has hitherto been afforded to the judicial decisions of foreign nations, in 
so enlightened, so polished, and so commercial a country as France. 

• The French jurisprudence oq,this subject disclaimed any authority derived from 
the ju9 jjeitium, and it was placcd^entirely upon the basis of the royal ordinance of 
1629. That ordinance declared, tliat foreign judgments, for whatever cause, should 
not be deemed to create any lien, or ha\\5 any execution in France ; and that notwith¬ 
standing the judgments, Frenchmen, against whom thc^ might have been rendered, 

• sliotiid^mt be affcctC|^ by them, but bo entitled to hava their rights discussed de novo, 
equally as I^no such judgment had been rendered. Opinions to that effect* given by 
severarcSiebratpd advocates oT tlie parliament of Paris, as early as 1664, are published 
in the ajipendix to Henry’? Treatise on itireign L#iv, published at London, 1823. 

EmerigtJli (Trjitddes Ass. eh. iv.*sec. 8. ch. xii. sec. 20) said that the rule apjdicd 
etyially in favor of strangers Tlomiciled in France, and it applied, whether tlic French¬ 
man be-the plaintiff or defendant; but as to foreign judgiiftiits between strangers, 
they might be executed in France, without any examination of the merits. The 
’principle in*^e civil antPFi'ench law is, that a judgment is conclusive only between 
the parses. * 

It has, how'cver, been a vexed (fucstioi^, wliethy^ foreign judgments, ns between 
Strangers, were entitled to a^y notjee whatever, or were to receive a blind exccjjtion, 
without looking into their merits. There seems to have been much viliration of opin¬ 
ion, aiui doubt and uncertainty on this point. • 

In the ciaborate argument which M. Merlin delivered before the court of cassation, 
in the case of Spohrer v. Moe, and which he has preserved entire in his Questions de 
Droit, tit. Jugement, sec. l-h>*he showed, by juany judicial precedents, that the French 
law {jurisprudence dcs arrets) had been uniform from the date of the royal ordinance 
down to this dhy; that nothing which had been judicially decided under a forcjgn 
ju^sdiction had any effect in France, and did not afford any ground or color even for 
the exceptio rei judicatce. ^Ic maintained that the law did not distinguish between 
cases, for that all foreign judgments^ whoever might be the parties, whether in favor 
or against a Frenchman with a stranger, or wh«thcr between strangers, and whether 
the jufdgment was by default, or upon confession or trial, were of no avaikin France, 
and the jurisprudence des arrets rejected cvJfy such distinction. Whenever this rule 
had been suspended, it had been occasioned by tlnf force of special treaties, such as 
that jjetween France and the Swiss cantons, in 1777; or aci^orded by way of reciproc¬ 
ity to a particular P^wer, such as in thoiease of the D^uke of Lorraine, in 1738. The 
judgment of the.court of*cassation, on appeal, rendered in fho year 12 of the French 
republic, was, that ftie foreign judgment, in that case, in which a Frenchman was one * 
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2. Of Us pendens. 

A Us pendens^ before the tribunals of another jurisdiction, has, 

^ -- 

of the parties and a Norwegian the other, was of no effect whatever. ( Vide Repertoire 
de Jurisprudence, tit. Jugement, sec. 6. Quest^ns' ^jle Droit, h. t. sec. 14.) After¬ 
wards, in the case of Holker v. Parker, decided in the court of cassation in 18*19, it 
waa settled upon the authority of the new Code Civil, Nos. 2l2^r and 2128, and of the 
Code do Procedure, No. .546, that the Ordinance of 1629 no longer applied*, and that 
the codes made no distinction among foreign judgments, and rendered them all execu- 
toTj/, or capable ^f execution in France, after being subject to reexamination; and 
whoever sought to enforce a foreign judgment, must show the reasons on which it is 
founded. (l'7t/c Questions dc Droit, par M. Merlin, tit. Jugement, sec. 14.) In that 
very case it had been previously decided, by the court of the first instance, at Paris,' 
in 1815, that a foreign judgment was to be regarded as definitive between strangers, 
and to be executed in I’rancc, w-ithout their courts being permitted to take cognizance 
of the merits. The Royal Court of Paris, in 1816, dn appeal, decided otherwise, and 
declared that foreign judgments h.ad no effect in France, and that the prindple was 
unquMified and absolute, and was founded on the sovereignty arid independence of 
nations, and could be invoked by all persons, subjects and strangers, without distinc¬ 
tion. The court of cassati'.n, on a further appeal, deciiled that they were to be 
regarded s«6 modo; they were not to be of any force without a nev investigation of the 
merits; for a blind !>ubmission to them would be repugnant to the nature of judicial 
tribunals, and strike at the right of sovereignty within every independent territory. I 
have said that the rule was settled iii that case; but it seems to be difficult to know 
when or how the rule on this subject can be deemed settled in France, for the conflict 
of opinions between their various tribunals, and at different periods of time, is ex¬ 
traordinary. This very question, whetl^er a foreign judgment between two strangers 
could receive execution in France without revision or discussion, was raised in Jan- 
nary, 1824, before a tribunal at Paris, between Stackpooic v. Stockpoole and others, 
and it was decided in the hegativc„.after-'ii discussion on each side, disti|igui(hc(l for 
depth of learning and a lustre of itJoquence not to’‘be surpassed. M. Toullicr ventures, 
to consider the French jurisprudence, or the droitrpublic of France, as being irrevoc¬ 
ably established by the decree of the court of cassation, in 1819, and he considersrit 
as resting on sound found^cions. Foreign judgments are no longer ahsolutf nTiIlities, 
since they can be declared executory, after the French courts have taken cognizance 
of the merits of them, and have actol, in respect to them, in the nature of a court of 
appeals. The rule applies to all foreign judgments Without dis^tinction, and tbe 
French courts will admit she proofs taken in the foreign courts— locus regit actum. 
Vide Toullier’s Droit Civil Fran^ais, suivant I'ordro du Code, tom. x. Nos. 76-fl6. 
The French and the English lav^ have now, at last, approached very near to erfeh 
other on this interesting ^lead of national jurisprudence. fThey agree perfectly when 
the foreign judgment is sought to be enfi^rced ; iut the French courts will not permit, 
as they certainly ought, a pica of a fofeign judgment in bar of a new suit for the same 
cause, to b(j conclusive, if fairly pronounced ,hy a foreign court, having a jurisdiction 
confessedly competent for the case. So <Ar the French jurisprudence still wants the 
true spirit of international comity. Sec Merlin Rdpertoire, tit. Jugement, sec. 6. Par* 
dessns. Droit Commerciai, tom. v. p. 1488,t ‘ 

^ii 

, I - - -1. _ _ --^ — ■ ■■ 

Cl ^ 

i*lt is stated in Wheaton's Elements of International Law, ed. 'a866, p. 207,^tlmt the 
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in cases of proceedings in rem, been held to be a good plea in 
abatement of a suit.^ Thus, where a creditor of A., a 
* bankrupt, had bond fide and by regular process, Attached * 123 
in another state a debt djie to A. and in the hands of B., 
it has been held, that the assignees of the bankrupt could not, 
by a subsequent'suit, recover the debt of B. {a) The pendency 
of the ^reign ^attachment is a good plea in abatement of the 
suit, (b) In such a case, the equity of the maxim, Qui prior est 
tempore,potior e^ljure, forcibly applies. Unless the glea in abate¬ 
ment was allowed in such a case, the defendant would be left 
without protection, and would be obliged to pay the debt twice; 
for the courts which had acquired jurisdiction of the cause by 
fhe pjiority of the attacbPnient, would never permit the proceed¬ 
ing to^e defeated by the* act of the party going abroad, and 
subjecting himself to a sipt and recovery against him in another 
8taj;e; or Uy* instituting proceedings, in €»rder to avoid or ar¬ 
rest 'fhe-^ours# of the suit first duly commenced against 


(a) Le diievali^r v. Lyncli^Doug. Rep. 170. 

{h) Lord Holt, in Brook i\ Sraitli, 1 Salk. Rep. 280. Embrec & Collins ?-•. Hanna, 
5 Johns. Rop. 101. Carrol v. M’Honoj^h, 10 Martin’s L’a Rep. 609. This is now 
the rejognize^ doctrine in the Supreme Court of the United States. Wallace v. 
M’Connell, 13 I^etcrs, 1.36.* The priority of suit will determine the right. See Irvine 
V. Lumkermen’s Bank, 2 Watts & Serg. 19^. Lf?wry c. The Same, Ih. 210. But in 
.West, Syndic, v. McConnell^ 5 L’l# Rep. 4414, it *' 3 is held, that the pendency of a 
suit by foreign attachment, for the same cause of action, in another state, could n*t be 
plaadcd in abatement of tlic action instituted in Louisiana ; though it might tend to 
modify <h^ relief, so as to stay execution until the party cK'dits and accounts for the 
proceeds of the property seized abroad, or cLe dismisses tlie foreign attachment. 

The Court of Chancerj^of New York will not restrain, by injunction, a defendant 
from prosecuting a foreign Shit previously oommcnccd. Mead v. Merritt, 2 Paige’s 


ox^tttion of foreign judgments in personnm is reciprfically allowed by’the law and usage 
of the different states of th(j,Gcrmanic Confederation, and of the European Continent in 
general, except Spain, Portugal, Ilu-sia, Sweden, Norway, Eyance, and the countries 
whose legislation is based on the French Civil Code. , 

1 The pendency of a replevin in a state court to srttie a right of property in^ vessel, is 
a bar to n libel in admiralty to settle the ssnno right between the same parties — thongh 
not technically a bar as a lis ptnflens, yet effectively so to prevent a conflict of jurisdic¬ 
tion. Taylor v. The Royal Saxon, 1 Wallace, .Ir. K. I’.'s. C. C. .311. The pendency of a 
prior viit cannot be pleaded in suspension of another suit, if v’hc two are in their nature 
different; so that a plea of lig alibi pemhitv upon proceetJings instituted in pei'sonam in a 
court of Scotland, was itolcl to be no bar to a suit in rein m the^dmiralty Comt of Eog- 
land. Harmer v. Bell^ 22 K. L. & Eq. 62. 
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* 125 him. (a) But generally, a personal arrest * and holding 
^ to bail in a foreign country, cannot be pleaded in abate¬ 
ment ; and it i^ no obstacle to a new arrest and holding to bail 
for the same cause in the !l^nglish courts^ and they will not take 
judicial notice of an arrest in a foreign country or in their bwn 
plantations ; (b) and the same rule of law has'^een declared in 
this country, (c)^ . ^ ' 

4. O/ divorce a mensa et thoro. 

The statut? of New York {d) authorized the Court of Chancery 


Rep. 402; though this has been done in the English chancery under special circum¬ 
stances. Bushby v. Munday, 5 Mad. Rep. 297. It has been done where the proccec^- 
ing in a foreign court was instituted by the same party as to the same mattjer. A Sim. 
& Stuart, 16. ' 

(а) Parker, Ch. J., in Tappan r. Poor, 1.7 Mass. Rep. 42.3. _ S. P. in Embree & Col¬ 
lins V. Hanna, 5 Johns. Rcj). 103, 104. ' ^ 

(б) Maule v. Murray, 7 Term Re^p. 470. Imlay t*. Ellefscn, 2 Eastf453. Bayley 
V. Edwards, 3 Swaq,ston's Rep. 703. Salmon r. Wootton, 9 Dana's Re^,. iSJf. The 
Court of Appeals in Lower Canada, in the case of Russell i>. Field, (1833,)-followed 
the English rule, and held that tlje plea of a suit pending in Vermont, between the 
same parties, for the same cause of action, was nr bar to the new suit in thj Canadian 
court. 

(c) Bowne v. Joy, 9 .lohns. Rep. 221. Mitchell r. Bunch, 2 Paige’s Rep. 606. God¬ 
frey V. Hall, 4 L’a Rep. 158. Peyroux v. Davis, 17 L’a Rep. 479. But where 
there are two tribunals under the .same government, of con<;urrcnt and or npleU juriS' 
diction, the jurisdiction of that tribunal which first talces cognizance, by process, of 
the subject-matter of controversy ii^concLisivc. Smith v. M'Ivcr, 9 Wheatfin, .532. 
The Ship Robert Fulton, I Paint, C. C.TJ. S. 620. Sly.'’oof c. Flitcraft, 1 Ashmead’ff 
Repf 171. Whether a Us pendens in anotlier staR;, between the same parties, for the 
same cause, was a good plea in abatement, was left asj a doubtful question, in CaslSey 
V. Harrison, 2 Dev. N. C.*Rep. 244. Cli. J. Gibson, in Ralph v. Brown, '» \\’att8 & 
8crg. 399, assumes that such a plea in such a case would be good. In the case of torta 
or joint contracts, a plea in abatement of another actio'q pdhding for the same cause, 
against a co-trespasser or joint conmlctcJt, is bad. There may be tseverul recoveries, 
but only one satisfaction. Henry v. Goldney, 15 M. & W. Rep. 494.'“} 

N". Y. Revised Statutes, vol. ii. p. 146. - 


1 The principle of Its pendens is, that thff proceedings must be of such a character as to 
point out to all the world the property or rights affected by them. It can only affect 
rights acqultred subsequently to such proceedings; and to defeat the claims of a Inmd Jida 
purchaser, the suit must be prosecuted witi. reasonulilc diligence. Lewis v. Mew, 1 Sfrob. 
£q. R. 180. Clarkson v. Morgan,<5 B. Mon. Kcp. 441. 

The plea of Us pewhns,\n a state court or in ii foreign court, is not a good plea in abate¬ 
ment of a suit in personam in the Circuit Court. White v. Whitman, 1 Curtis, C. b. 404. 
Lyman v. Brown, 2 Curtv, C. (?. 669. But see Earl v. Raymcnd, 4 McLean, 288. Nor is 
a suit in a court of another state. MeJilton v. Love, 13 111. 486. Draloo v. Bnmder, 8 Texas, 
861. ' 
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' fo allow qualified divpTceaja mensa et founded on the com¬ 
plaint of the wife, of cruel and inhuman treatment, or such con¬ 
duct as renders it unsafe^and improper for hey 4;o cohabit with 
her husband; or for wilfuji desertiop of her, and refusal and 
negllct to provide for her. The court may' decree a separation 
from bed and hoard forever, or for a limited time, in its discre- 
tion 5 and the jjecree may be revoked at any time by the same 
court by which it was pronounced, under such regulations and 
restrictions as the court may impose, upon the joini application 
^qf the parties, and upon their producing satisfactory evidence of 
their reconcilation. (a) 

To entitle the court to sustain such a suit, (1.) the parties 
must.4^j inhabitants of *the state; (2.) or the marriage must 
have t^en place in the slate, and the wife must be an actual 
resident at the tinie of exhibiting the complaint; (3.) or the 
jiariies muSt*have been inhabitants'of ttfe state at least one 
year, alirKthe wife an actual resident at the time of filing the 
bill. (6)* . ^ ^ 

These .qualified divorces .are allowed by the laws of almost 
all countries,‘and it iS assumed that they prevail generally in 
the United States, in cases of extreme cruelty,'though they are 
qnkngwnjp some of them, as, for instance, in New Hampshire, 

Connecticut,«Ohio, Indiana, and South Carolina, (c) In Eng- 

* s % 



(jt) N. Y. Revised Statutes, vol. ii. pp. 146, 147, sec. 50, 51, 56. 

(р) Ibj^. 146, sec. 50. * • 

(с) In Louisiana, the divorce a mensa leads to the divorce a vinctilo, if the parties 
be not reconciled in two years.. Savoie v. Ignogoso, 7 L’a Rep. 281 ; and in Vir¬ 
ginia in seven years; Act of JP841. In Massachusetts, divorces from bed and board 
are allowed for catises of extreme c^ueltj’^ in either party, and in favor of the wife 
when the husband shall utterly desert her, or grossly or wantonly and cruelly refh^ 
or ijglect to provide (if able) suitable maintenance for her. Mass. Revised Statutes, 
1836.1 jn Vermont, New Jersey, Kentucky, Mississippi, Tennessee, Alabama, and 


1 By o^. 228 of tlie Laws of 1867, it is enacted in Massachusetts, that when psfties have 
lived jp,part for five consecutive years ^er #di^orce a mensa, a divorce a vinculo may be 
granted upon the petition of the party at whose instanco^the former divorce was decreed; 
aDd.after a separation of ten years, such a divorce may be granted, under certain con- 
ditions/K>n the petition of either party. * 

In Connecticut, divorces a vinculo may bff* decreed for wilful, continuedi and obstinftta 
desertion for three years; (Laws, Conn., 1866, ch. 143,) and in Massachusetts after five 
years. (Laws, Mass., T867, oh. 228.) 
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land, they are allowed only pfoptev sesvitiam aut adulti- 
• 126 rium ; and where there is a separation * for such a cause, 
if the parties come together ^gain, the same cause can¬ 
not be revived, (a) r ^ \ 

In determining what .is scEvitia^ by the ecclesiastical la\^, we 
find it stated in Evans v. Evans, (b) that it is necessary there 
should be a reasonable apprehension of bodily hurt. The court 
keeps the rule very strict. The causes must be grave and 
weighty, and show such a state of personal danger ^s that the 
duties of the married life cannot be discharged. Mere austerity 
of temper, petulance of manners, rudeness of language, a want 
of civil attention, even occasional sallies of passion, if they do 
not threaten bodily harm, do not amount to that cruelty against 
which the law can relieve.’ The wife must disarm such a dis¬ 
position in the husband by the weapens of kindness, (c) 


Michigan, divorce a nipnsa et thoio. may hp gianted for c?^.treine crudity, and in some 
of those states for wilful desertion for two yeai;s. Act of Michigan, Appl 4th, 1833. 
Lockridge v. Loekridge, .3 Dana'- Ken. Hej). as. llcdines v. Holmes, Walkei's Miss. 
Rep. 474. Elmer’s Digest, 140. Laws of Vermont, p. 364. 4 Aikcn’.s Ala. Dig. 

2d edit. 131. Statute La^vs of Tennc.s-ce, 1836, p. 261. In the Dutch law, and in 
Scotland, wdful abandonment of cither party without due causes for ,/j, long-time,,is 
ground for a decree of divorce. Van Lceuwen’s Roman-Dutch Law, 85. Ersk. Inst. 

K 1, tit. 0, sec. 20. Divorces fr-om bt‘l and board were unknown to the ancient 
church, and were first estahlislied l>y the decrees of tlm Council of Trent. 

'{*«) Lord Eldon, 11 Vesey, .5.32. Cohabitation is not always a condonation for 
cruelty on the part of the hu-hand under gross circuinstanees. Snow v. Snow, Con- ^ 
sistory Court, London, Dd. 1842. Jurist, No. 6.* ' 

(6) I Haggard’s Consist. Rep. 3.5. 

(c) 1 Ibid. 364, 409. 2 Ibid. p. 148. Neeld v. Necld, 4 Haggard’s Eecl. Rep. 363. 
Pothier, Traite du Contrat de Maviafife, see. 509. 2 “Mass. Rep. 150. 3 Ibid. 321, 

note. 4 Ibid. 587. Finley v. Finley, 9 Dana’s Rej). 52. Rut it is cruelty, in judg¬ 
ment of law, if the wilful conduct of the husband exposes tfic wife to bpdily 
hazard and intolerable hardship. D’Aguilar v. D’Aguilar, 1 Haggard’s Eccl.oRep. 


i.SliaV“v. Shaw, 17 Conn. R. 186. In this case the subject of cruelty is extci^jively ex¬ 
amined. See a case in the House of lonhij Pa^er«on n. Paterson, 12 E. L. & Eq^iR. 19. 
David V. David, 27 Ala. 222. Sheffield v. Shellield, 3 Tex. 79. Wright». Wright, 6 Tex. ‘ 
8. Shell V. Shell, 2 Sneed, 710. 0- v. C-, 28 E. L. & Kq. 603. 

. 2 Condonation of cruelty will be coustnicd favorably fo the wife. Uowfc r. Wowlc, 8 
Maryl. Cli. 51? Reese p. ReeSte, 23 Ala. 785.' Gardner v. Gardner, 2 Gray, 484. And to 
support her right to cancel her condonation, it is not necessary tl^at thq tame Injuries be 
repeato'l. Langdon r. Langdon, 25 Venn. 678. / 
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This being the rule the English courts, it would appear 
that divorces a mensa are plaped, by the statute of New York, 
on rather broader groun^. They are not only for cruelty, but 
generally for such condilct.on the pact of the husband towards , 
his wife as renders it unsafe and improper for her to cohabit 
with hijn, and ie under his dominion and control. Probably 
the word unsafe, in our statute, may mean the same thing as 
the reasonable apprehension of bodily hurt in the English 
cases, (a) * It mis considered, in the case of BaPrere v. Bar~ 
•rere, (6) that the danger or injury must be serious, and the 
slightest assault or touch in anger was not, in ordinary cases, 
sufficient. It was likewise held, in that case, that the separa¬ 
tion not be declared to be for any specific time, but 
may be left general and indefinite, with * liberty to the * 127 
parties to be reconciled when they please, and to apply 
,to*«be discharged from the decree. *The decree of divorce is 
always^lfy the canon law, sub spe reconcilialionig. (c) 

The statdte above referred tQ seems to have considered the 
wife as 4;he only infirm party who stands in need of such pro¬ 
tection, for it confines*the divorce a w.ensa for cruelty, desertion, 
or other improper conduct, to such conduct in the husband ; [d) 
but the Bnglish ecclesiastical law makes no such distinction, 
and divorces are granted on a bill by the husband, for cruel 
usage by the wife, (e) U{K)n t^ese separations from bed and 
board, the children that the wife has during the separation,^re 
-J_•_^__ 

• • • 

(<e) It has been so understood in Mason v. Mason, 1 Edw. Ch. Rep. 292. 

(6) 4 Johns. Ch. Rep. 187. 

(c) Burn’s Eccl. Law, tit. Jdarriapje, ch. 1 l^scf. 4. Oiighton’s Ordo Jud. tit. 215, 
sec. 3. Bynk. Q. ?Iar. Priv. b. 2, ch." 8. 

{d) Van Vegtoten v. Van Veghten, 4 Johns. Ch. Rep. 501. By a statute of Nw 
Toft, of April lOth, 1824, ch. 205, see. 12, the Court of Chancery was authorized to 
decree a divorce a mensa, an the complaint of the husband, and that provision is 
deemed to be in force, notwithstandingithc sifcseqncnt general provision in the revised 
laws, confining that remedy to the wife.^ Perry t.^Perfy, 2 Paige’s Rep. 501. 

(e) Kirkraan v. Kirkraan, 1 Haggard’s Consist. Rep. 409. ' 

* _ • * • 

t* A jingle act of violence is not sufficient. It must appear that the husband will not 
bo able to protect himself and family. l’e»y v. Perry, 1 fiarh. Ch. B. 610. In Pennsyl¬ 
vania, a divorce may be granted, on the petition of the husbatlB, “ when the wife shall 
have, by cruel and baAarous treatment, rendered the cotn'ition of her husband intolerable, 
or life burdensome." (Penn. Laws, 1864, May 8.) 

VOL. IL 10 
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bastards, for due obedience to the (Jecree is to be presumed, 
unless the contrary be shown. (<i) If, however, cohabitation 
between the husband and wife existed^ the presumption of ille- 

• gitimacy is destroyed. This is the general law ; and when the 
New York Revised Statutes {b) declared that a child begotten 
and born during the separation of its mother from her husband, 
pursuant to a divorce a mensa et thoro, shall be •deemed a bas¬ 
tard, it is to be taken, as I apprehend, subject to the same qual¬ 
ifications which accompanied the general rule. • 

These qualified divorces are regarded as rather hazardous, 
to the morals of the parties. In the language of English 

courts, it is throwing the parties back upon society, in 

* 128 * the undefined and dangerous characters of a wj^^vith- 

out a husband, and a husband without* a wife. The 
ecclesiastical law has manifested gretit solicitude on this sub¬ 
ject, by requiring, in every degree of separation, an express ^ 
monition to the parties “ to live chastely and contindJirly, and 
not during each other’s l^fe contract matrinpony witSi any other 
person; ’’ and security was formerly required from the party 
suing for the divorce, to obey the manclate. (c) ' The statute 
allows the husband, on such a bill by the wife, for ill-conduct, 
to show, in his defence, and in bar of the §uit, a ju^ proyoca-, 
tion in the ill-behavior of the wife, and this would have been a 

• ( O 

good defence even withaftt the aid of the statute, (r/) ^ And on 
the'Se separations from bed and board, the courts intrusted with 
the jurisdiction of tjic subject will make'suitable provision fOr 
the support of the wife and children, out of the hiisband’s 
estate, and enforce the decree by sequestmtion; and the chan¬ 
cellor in New York may eie^cise his discretion in the disposi- 



(a) St. George v. St. Margaret, 1 Salk. 123. ^ " 

(&) Vol. i. p. 641. • ^ ^ 

(c) Bum’s Eccl. Law, tit. Marriage, ch. 11, sec. 4. Barrcre v. Barrcre, 4 Johns. 
Ch. Hep. r36, 198. Van VeghtenV. Van Veghten, Ibid. .501. 

(d) New York Revised Statutes, voI,.ii.'p. 147, sec. 53. Waring v. Waring, 2 
Haggard’s Consist. Rep. 154. « 


t H(? may also show a condonation. Hut a tubsequent repetition of the personal abnae 
revives all those causes of separation which existed prior to tHe condonation. And slight 
acts of abuse, which of themselves would not sqstain a bill, reviveftll antecedent acts of 
cruelty and misconduct. Calkins v. Long, 22 Barb. (N. Y.) 97. ' 
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tion of the infant children, and vary or annul the same from 
time to time, as circumstances may require, {a) ^ I apprehend 
there is not, in the United States, any essential dilFerence in 
principle, or departure from the doctjines of the English law on 
the'subject of divorces a mensa et thoro. {b) 

_ _ __ . 
(o) Now York Revised Statutes, vol. ii. p. 147, sec. 54, 55. Ibid. 148, sec. 59, 60. 
Barrerc v. Barrere, 4 Johns. Ch. liep. 197. In Shelford on Mandage and Divorce, 
pp. 592-607, |hc cases are collected on the exercise of the equitable and discretionary 
jurisdiction of the ecllcsiastical courts, in awarding permanent alimAiy to the wife, on 
•decrees of divorce a mensa et thoro. In an aggravated case a moiety of the husband’s 
property has been given. 

(h) Reeve’s Domestic Relations, ch. 16. Thompson v. Thompson, 2 Dallas, 128. 
JVarren v. Warrep, 3 Mass. Re^. 321. Statutes of Delaware, 1832, ch. 144. 

-“V<-;- 

1 AhrenfeldtV Ahrenfeldt, 4 Sandf. Ch. 493. Battey ». Battey, 1 R. I. 212. 
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LECTURE XXvfiL 

OF HUSBAND AND WIFE. 

The legalf effects of marriage are generally deducible from 
the principle of the common law, by which the husband and,#, 
wife are regarded as one person, and her legal existence and 
authority in a degree lost or suspended, during the continuance 
of the matrimonial union. («) From this principle it .fg^lows, 
that at law no contracts can be made between the husband and 
wife, without the intervention of .trustees; for she is considered 
as being sub potestale viri, and incapable of contracting with ^ 
him; and except in special cases, witliin the cognfcfahce of 
equity, the contracts which subsisted between them prior to the 
marriage, are dissolved. (0) The wife cannot convey Mnds to 
her husband, though she may release her dower to‘his grantee; 
nor can the husband convey lands by deed directly to the wife 
without the intervention of a trustee, (c) ^ ^ The husjjandrmay; 

' 

(a) Co. Litt. 112 a, 187 b. I.itt. sec. 1S8, a91. 1 Blacks. Com. 441. Tlie jus 
mar^ti, where it is not restrained by special contract, ei^ists with equal force and ex¬ 
tent in the Scotch law. Tbe husband acquires the same power over the person npd 
property of the wife, and pic is subjected to similar disabilities. Erskine’s I"st. b. 1, 
trt. 6, sec. 19, 22. Stair’s Inst. b. 1, tit. 4, sec. 13, 10 ’ 

(i) The disability of husband and wife to contract with each other is founded in 
the wi.sest policy, and is an essential mtiipmcnt to the irifjolability of the nuptial con¬ 
tract, and to the maintenance of the institution"of marriage. The consequent do- 
p^idence of the wife upon the husband, and tbe continued liability oltthe husband to 
support the wife, and the other incapacity of the parties, by their own mere will, to 
absolve each other from the reciprocal rights and duties i hieh the law of their con¬ 
tract imposes upon them,'furnishes powc.ful motives to the ]iromotiun of harmony 
and peaceful cohabitation in marrio'^ life. Marshall, J., in Simpson v. Simpson, 4 
Dtina’s K«6i. Rep. 142. 

(c) Co. Litt. 3 a. Litt. ^ 677. Marthi v. Martin, 1 Greenleaf’s Rep. 394. Rowe 

<■ 

* 

t Where the husband executed an a( tested jnstriiment, f/iving and granting a fiftehold 
house to his wife: held, that the*gift was incomplete, and the relationship of trustee and 
cestot fjue tnist was not created. Price r. Price, 8 Eng. L. & Kq. B. 371. 

To cori«titutfe a gift between husband and wife, there must be either a gift to aftrustee 
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devise lands, or grant a legacy to his wife, for the instrument is 
to take effect after his death ; and by a conveyance to uses, he 
may create a trust in favor of his wife, {a) and equity will de¬ 
cree performance of a contract by t^e husband with his wife, 
for her benefit. (6) The general rule is, that the husband be¬ 
comes entitled, i^pon the marriage, to all the goods and 
chattels *of the, wife, and to the rents and profits *of *130 
her lands, and he becomes liable to pay her debts and 
perform her contacts. • 

According to the plan of these general disquisitions, I cannot 
undertake to enter minutely into the numerous distinctions and 
complex regulations which appertain to the relation of husband 
and vijj^e. My purpose ^ill be answered if I shall be able to 
collect and illustrate the leading principles only; and that I 
may be able to do this clt^ajly, and to the satisfaction of the 
student, I sTi^l consider the subject iit the following order:— 

1. Tii««*ight which the husband acquires by marriage in the 
property of ihe wife : 

2. Thq duties which he, assumes m the character of hus¬ 
band : • • 


wHaimIton,* Grecnlenf’s,Rep. 63. Stickney Borman, 2 Barr’s Penn. R. 67. 
Shepard v. Shepard, 7 Jolins. Ch. 60. But though such a conveyance would be void 
at law, e'^uity will uphold it in a cleiy and fatisfift-tvy case. Wallingsford v. Allen, 
ro Peters’s Sup. Court Rep. .*3. See in/ror, p. 162.' But a court of equity has no 
jurisdiction, even with the consent of the wife to transfer to her husband personal 
property fettled in trust for he<*, and to be hers absolutely oij^ surviving her husband. 
Rivards uf^Chambers, 10 Vescy, 580. 

(а) Co. Litt. 112, a. 

(б) Moore v. Ellis, Bnnb. ^■p. 205, Livingston v. Livingston, 2 Johns. Ch. Rep. 
537. Shepard v. Shepard, 7 Johns. Ch. Rep. 5f. 



for the wife, or the husband nUi^t devest himself of the property, and engage to hold it as 
trustee for the separate use of the wife. • Mew?v. Mews, 21 Eng. L. & Eq. R. 666. See 
Visk V. Cushman, 6 Cashing, R. 20,posi, 146, [163]. eR is held in Alabama, that the hus¬ 
band mafr at any time during his life revoke the gift of property which he has ^rchased, 
and holds as trustee for his wife. Ganaard %. Hslava, 20 Ala. 732. 

When the husband ami wife are each next of kin to tui intestate, each is entitled to a 
distributive share of the estate. The doctrine that husband and wife are one person iu 
law, dofte not apply to such a case. Knapp v. Windsor, 6 Cushing, R. 166. Under recent 
statutes in Maine, a husband^may convey directly to iiis wffe; aq4 the property^ In a note 
passes to her by the husband’s indorsement. Johnson a. Stillings, 86 Maine, 427. Motley 
V. Sawyer, 84 Maine, 640. And see Davis v. Herrick, 87 Id. 397. 
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3. How far the wife is enabled by lavij to act during cover¬ 
ture, as a feme sole: 

4. Her competency, in the view of ^ a court of equity, to deal 

with her property: r ^ \ 

5. Other rights and disabilities incident to the mamage 
union.^ 


1 Tlie recent legislation of s#reral of the states has essentially changed the relations of 
husband and wife, in respect to the property of the latter. ,, 

In Vermont, by law passed in 1847, it has been enacted, that the rents, issues, and profits 
of the real estate of any married women, and the interest of the husband in her right tif 
the same, whether acquired before or after marriage, shall be exempt from attachment or 
execution for the sole debt of the husband; and no conveyance of the husband, during 
coverture, of such right or interest, shall be valid, unless the same be by deed, executed 
jointly by the husband and wife. Married women may devise their real estaep.Af any in- 
terest therein, descendible to their heirs. , 

In Connectieut, (cli. 20, Acts of 1849,) it is provided, that personal property accruing to 
a married man in right of his wife, by bequest 6r rej5rresentation, shall^be held in trust for 
the wife, the husband taking the iudome during his life, the same being exempt froiji his 
debts, except for those contracted for the wife and her children, 'ihe wife ^’jp,st5oin with 
her husband to give validity to a transfer of this property. 

By the Rev. Stat. of Conn. tit. 7, ch. 1, § 7, 1849, the husband’s intdiest in the wife’s 
real estate cannot be seized by execution during the lives of the wife andyhildren. A 
married woman may herself receive the wages of her owjn labor. < 

In Alabama, the change of the law is still more remarkable. By an Act, passed in 1660, 
it is provided: — 

1. That all property, owned by a woman on her marriage, or afterwards acquired, shall 

be her separate property. , « 

2. Such property is vested in the husbapd in trust, to manage according to tljo general 
law of trusts, and he maj^ take thn r^nts, ^c., withput liability to account to the wife; but 
both the property and its rents and profits arc not liable'.or his debts. 

8. If the husband is guilty of certain enumerated abuses of his wife, or of his trust, and 
becomes incompetent, the courts may declare the wife to be a “ free dealer,” having the 
rights and liability of a feme. sole. ( * 

4. The wife’s property can be conveyed only by the joint conveyance of the husband 
and the wife. 

6. For articles of supply for the fam’ly\ for which the hifsband would bo liable at com¬ 
mon law, the husband is severally liable, and the husband and wife jointly liable, 
c 6. On the death of tjie wife, intestate, the husband succeeds to one hSlf of her personal 
property absolutely, and to the usfe for life of one half of her real estate. It would a{[;^ear 
that by a subsequent statute he is given the use for life ofuall her real estate. See Mar¬ 
shall V. Crow’s Administrator, 29 Ala. 2TiJ. Oi? the husband’s death, if the wife’s sepa¬ 
rate estate be equal to her dower, shc^has no dower; if it be less, slic is entitled to so much 
of her hi^band’s estate, as with he)' separate estate shall he equal to full dower. , 

In Massachusetts, by an Act passed 1\»56, (j^aws, ch. 304,) and amended in 1867, 
(Laws, ch. 249,) a married wom^n may hold real or personal property, belonging to her, 
or which may come to her by descent, devise, or bequest, or the gift of any person except 
her husband, in the same manner as if she were a feme sole. She may sell anc&convey 
away any of her real or pcrsoual property, with the written gonsent of her husband, or, if 
that cann'bt be obtained,' with the consent of one of the judges of the supreme judicial 
court, or court of common pleas, or judge of probate. She may make a will, l>ut couBot 
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I. The right which 'the husband acquires by marriage in the 

property *of the wife. • 

(1.) To her lands in ^ee. 

If the wife, at the time of marriage, be seised of an estate of 

-5-•- 

bequeath away froin*her husband more than one half of her personal property, without 
his written consent, and cannot, by her will, deprive him of his rights as tenant by the 
curtesy. She may cajry on any trade or business, and perform any lal^r or services, and 
her earnings for the same arc her sole and separate property. No bargain or contract, 
«<nade py her in carrying on any trade or business, is binding on her husband. She may 
sue and bo sued as a f&me sole. ' 

In Mississippi, by an Act passed in 1839, (Laws, ch. 46,) it was enacted that a married 
YOman may becorqe seised and pgssessed of any property, real or personal, by direct be¬ 
quest, <^vi|ei gift, purchase, or distribution, in her own name, and as of her own property, 
provided the same dpes not come from her husband bef(^e coverture. 

By the laws of Texas, it^is provided that all the property of the husbaad on marriage, 
and all his future acquisitions, shalPbo Ms separate property; and that the property of the 
wi^^ owned at The time of marriage, or thereafter aci^uired, fhall be her separate property. 

* The hutihflnd has th# management of the whole property. Theie are other provisions 
similar to those of the law of Alabama. Laws of Texas, ch. 79, Isls. And it was held 
in Fitts V. Fitt8,^4 Texas, 443, that a wife, with respect to her property, is not one with 
her husband; she has like capacity with him to acquife, receive, and hold property; and 
she can holS fully ^nd perfectly in her own right, without the intervention of a trustee. 

Jn California, bj'^ a law ji.assed April 17, IboO, at the first session of the legislature of 
that state, all property, both real and personal, of the husband or wife, owned by him or 
her before marriage, and acquired afterwards by gift, bequest, devise, or descent, is his or 
lier 8C]4arate property. Alh property, acquired after the marriage by either husband or 
wife, except suck as may bo acquited by gift, bequest, devUe, or descent, is common 
propertf. The rents and profits'of the sepaSite ptogprt}' of either husband or wife are 
.<leemed common property. No^state is allowed to the iiusband as tenant by curtesy, and 
the wife has no right of dower. UpoTl the dissolution of the community by the deJfR of 
either husband or wife, one hu^f of the common property goes to the survivor, and the 
ortfcr haflf^o the descendants of the deceased husband or wif^ subject to the payment of 
the debts of the deceased. If there be no descendants of the deceased husband or wife, 
all the property goes to the survivor. 

In New York, a law equall^v^old in its innmitLti^ns, but less minute and comprehensive 
in its provisions, iiSs been enacted. By “ An Act for the more eti’ectual protection of the 
property of mamied women,” passed April 7, 1648, and amended April 11, 1649, it v^is 
enj^ted: * ' 

1. That the property of a ^man thereafter marrying, should continue her solo and sep¬ 

arate property as if she were a single fo^iale, n*t liable to her hiJsband’s debts, nor subject 
to his disposal. ^ 

2. A^imilar provision was made os to the property of a woman married at ■|be time of 

the Act, except so far as the same might Ul li^le for the debts of the husband previously 
contracted. ^ 

8. It was declared that any married woman might inherit or take property by gift, &c., 
from kny person other than her husband, and hold the same to her separate use, in the 
same manner ns if she wer^ unmarried. ‘ • 

4. Married women, then entitled to trust estates, were authorized to receive convey' 
ances from their trustees of the trust property, for their separate use. 
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inheritance in land, the husband, upon the marriage, becomes 

seised of the freehold jure ttxoris^ and he takes the rents and 

• <■ __ 


6. Marriage contracts were declared to be in full force after the marriage takes place. 
There has been, as yet, but a slight examination'of th^s important statute in thecourts 
of New York. In Snyder v. Snyder, 3 Barb. S. C. Rep. 621, it ^Ya8 decided that the Act 
did not apply retrospectively to the property which women then nyarried had at the time 
of their marriage, or had .acquired during coveidure. See, also, Holmes v. Holmes, 4 Id. 
296. Watson i>. Bouncy, 2 Saudf. (Law,) 405. ' *' 

It would be premature to pronounce upon all the bearings of this startling innovation 
on the l.aw of hi^band and wife. According to the plainest coiistri^ction of the statute, an 
immense alteration of the law, as declared in this lecture, has been eflocted. Nor is it 
easy to assign its limits. Does the estate by the curtesy remain even after the death o^ 
the wife? Does the husband succeed to the wife’s personal estate in any character 
whatever? Is the husband bound for the debts of tho w'ife, no longer receiving property by 
her? Innumerable questions suggest themselves to bg decided by the courts, os well us 
tho more important one, to be determined by time, whether true wisdom has i^^ted this 
entire destruction of a rule of law which had stamped itself upon national manners, and 
become connected with the happiness of domestic life. 

Since the preceding part of this note was written,*it has been deciile<|, that, although 
under the statute of Now Yor^c tlio hhsband has no interest in the wife’s land, during«ov-^ 
erture, yet, on her death after issue bom, he is entitled to his tAiancy bj^4ii4’'curtosy. 
Hurd V. Cass, 9 Barb. R. 366. Smith v. Colvin, 17 Barb. 1,57. A similar sUtute has been 
passed in Maine. I.aws, 1852, ch. 2'Jl, p. 280. 

In further constmetion of tliis statute, it has be^n held, that the wife cannpt convey to 
her husbmil her dower-right in his lands. Graham v. VaivWyck, 14 Barbour, R. 531. 

The statute shall not be construed to affect the husband's vested interest in a legacy be¬ 
queathed to the wife prior to its enactment, though not then reduced by him to possession. 
Westcrv’clt ti. Gregg, 2 Kern. 202. , ^ 

It has been held further that these Acts do not confer upon*a married wlJtnan any new 
capacity to make personal contracts, whicliHiave no relation to her sepaKite estatf. Swit¬ 
zer v. Valentine, 4 Duer, 96; and see*Blood v. Hntiiphrey, 17 Barb. 660; Sleight v. Read, 
18 B-arb. 159. ♦ 

Sy an Act passed March 20,1860, the rights of ma’rried women are still further enlarged. 
By this statute, a mairied woman may bargain, sell, assign, and transfer her separate per¬ 
sonal property, and carry on any trade or business, and perform any labor ors^ervices on 
her sole and separate account; and her earnings from her trade, business, labor, or services 
are her sole and separate property, and jnay be used or invested by her in her own name. 
So a married woman may sell and coiir.ej»-lier real estate \4itli the written consent of her 
husband; or, if that cannot be obtained, by an order of tho county court, to be granted on 
p»oof of certain facts. ,She may sue and be sued alone, and may ever?'bring an action, 
in her own name,*for damages, against any person or body corporate, for injury to^^er 
person or cliaracter; and the money receive! on scttlenient»^r recovered by judgment is 
her sole and separate property. Upon the dccei^so of husband or wife, leaving no minor 
chiid or children, the survivor has a li(jf-estato in one third of all the real estate of which 
the husba^ or wife died seised, U^on the decease of a husband or wife intestafe, leav¬ 
ing a minor child or children, the survivoi^haV a right to hold, possess, and enjoy all the 
real estate of which the liusband^r wife died seised, and all the rents and profits during 
the minority of the youngest child, and one third during his or her natural life. 

By Statutes of Maine, taws of 1862, ch. 227, a married woman, seised and possdised of 
property, real or persona^ may'sell and convey the same in hpr own name. 

In New .Jersey, (Laws of 1852, ch. 41,) tho property of a woman ^t the time of her mar¬ 
riage continues her separate property, and she is authorized to receive and hold p)roperty 
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profits during their joint liyes. {a) It is a freehold estate in the 
husband, since it must con^inue during their joint lives, and it 
may, by possibility, last during'his life. It will be an estate in 
him for the life of the wife only, unlegs he be a tenant by the 
curteSy. It will be an estate in him for his own life if he dies 
before his wife, ahd in that event, she takes the estate again in 
her own right.^ Jf the wife dies before the husband, with¬ 
out having had issue, her heirs immediately * succeed to * 131 
the estate. If t|jere has been a child of the marjjiage 
^rn alive, the husband takes the estate absolutely for life, as 
tenant by the curtesy, and on his death the estate goes to the 
wife, or her heirs ; and in all these cases, the emblements grow- 
in’guj^n.the l^ind, at the*termination of the husband’s estate, , 
go to him or hisj, representative. 

During the continuance^of the life-estate of the husband, he 
sue§,in his cfwh name for an injury to^ the profits of the land ; 
f»ut foi^wfci injur^ to the inheritance, the wife mu^t join in the 
suit, and if the husband* dies before recovery, the right of action 
survives tp the wife, {b) If tjie husband* himself commits waste. 



(a) Co. Litt. .Sill, n. In Georgia, the rights of the husband upon marriage in the 
real estate of the wife are vastly enlarged. That estate passes to the hu.shand abso¬ 
lutely, tfie sanffi as pcr8onal*property ; and if the wife dies intestate, the husband is 
entitled t§ administer upon her estate, real aj^l personal, and recover and enjoy the 
same without being subject to distribution. On the dther hand, if the husband dies 
intestate without issue, the wife inhcri|s his whole estate, real and personal, subiec^jD 
his ^ebts. Hotchkiss’s Coditication of the Statute Law of Georgia, 184.5, p. 426. 

WcM^ and others v. Baker, 2 Wils. Rep. 423, 424. It is there said to be diffi¬ 
cult to reconcile the cases, as to the joinder of husband and wife, in actions relating to 
the land. 



as if she was unmarned. And a husband cannot i ecover, to his own use, a bequest made 
to his wife, unless fie have reduced such bequest to possession prevjpus to the Act of 1852* 
Heni^ V. Dilley, 1 Dutch. iN. J.) 302. • 


In Maryland, (Laws of 186ij p, 324,) the property, real and personal, belonging to a 
woman at the time of her marriage, or w^iich sMb may acquire thereafter by gift, devise, 
descent, or bequest, is not liable for the debts of hei^ husbitud; provided the same shall 
not have J>een conveyed to her by her husband in prejiTdice of the rights of his |reditora. 

In Kentucky, (Laws of 1856-6, p. 42|) th^’sla^'es and real estate, belonging to married 
women, are not liable for the debts of the husband. , 

1 If the real estate of the wife be converted into personalty during tho life of the wife, 
by act df law, it will be treated as though the wife had herself macle the conversion. Gra¬ 
ham o. Dickinson, 8 Barb. Cl^ R. 170. The rule appears to be otherwise in Maryland. 
Taggart v. Boldin, 10 104. 

Where the husband and wife united in a conveyance of the real estate of the wife to 
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the coverture is a suspension of the common-law remedy of the 
wife against him. The husband has an interest in the freehold 
estate of his life, which may be'seized and sold on execution} 
and if the assignee or creditor of the husband, who takes pos¬ 
session of the estate on a sale on execution of his freehold 
interest, commits waste, the wife has her action against him, in 
which the husband must join; for thobgh such a,ssignee succeeds 
to the husband’s right to the rents and profits, he cannot com- 
, mit waste ^ith impunity, (a) So, also, the hejr of the wife may 
sue the husband for the waste, and no doubt the Court of Chan- 
eery would stay by injunction the husband’s waste, on behalf of 
the wife herself. But it seems, that from want of privity, the 
heir of the wife cannot bring an action of waste a^ajjjist the 
assignee of the husband, though it*may be brought against the 
husband himself, for waste done^by^his assignee, and he shall 
recover the land of <thc assignee. (6) The subtle* distinctio.p in 
Walker's cas^^ (c) and which we have followed, was^JibUt if the 
tenant by the curtesy assigns over hi^' estate, the heir of the 
wife can sue hifii for waste done after the as^signment; 
*132 but if the heir ^'grants over the reversion, the grantee 
cannot sue the husband, for the privity of the action is 
destroyed. He can only sue the assignee of the husband, for as 
between them there is a privity of estate. 

If an estate in land, be given to the husband and wife, or a 
jpint purchase be made by them dpring coverture, they are not 
properly joint tenants, nor tenants in cpmmon, for they are but - 
one person in law, and cannot take by moieties.^ They are both 
seised of the entirety, and neither can sell without the consent 
of the other, and the surviyb^r takes the Whole, (d) This species 

C. 

(а) Babb and Wibi v. Perley,, 1 Greenleaf’s Rep. 6. Mattocks v. Steams, b.Ver* 
mont Rep. 326. 

(б) Bates v. Shraedfcr, 13 Johns. Rap. 260, 

(c) 3 Co. 22, 

(<i) IW^ston on Estates, vol. i. 131. , 

trustees Jin' the use of the yrantt,rs, it was held, that the transaction gave the husband ab¬ 
solute control of the proceeds. Siter v. M’Clanachan, 2 Gratt. K. 280, The ^nsband, 
after the death of the wife, may sue for the use and occupation of her real estate, by the 
permission of the husband and wife during coverture. Jones v. Patterson, 11 Barb. 672. 

t In lands convoyed to the wife, the husband becomes seised 07 an estate for their joint 
lives. K. R. fjo. v. Harris, 9 Ind. 184. * 
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of tenancy arises from^ the unity of husband and wife, and it 
applies to an estate in fee, ^or life, or for years. If the grant be 
made to the husband and wife and B., or to the husband and 
wife and B. and C., the ^ntees are al] joint tenants as between 
themselves, but the husband and wife are tenants by entireties, 
as between each gather; and as for all the purposes of owner¬ 
ship, the husband and wife are but one person in law, they 
take only a moiety of the land in the one case, and only a third 
of it in the other.i(a) If they are tenants by entireties of a term 
years, the husband may alien the entirety so as to bind the 
wife, {b) The same words of conveyance, which would make 
two other persons joint tenants, will make the husband and 
wife tefiants of the entirety. This is a nice distinction laid 
down in the old.books, and it continues to this day to be 
the law. (c) * The hrusband ajone may grant or charge * 133 

tjie life’s land during their joint livCs,^ ahd if he be 

(а) Litt. sec. 2^1. Barber ^.'Harris, 15 Wendell, 617. Johnson v. Hart, 6 Watts 

& Serg. 319. • ^ 

(б) Grute f. Locroft, Cro. Eliz. 287.* When husband and wife bold the entirety, 

with the right of survivorship, Ifc cannot alien the eiito e eUate; but the husband may 
execute a mortgage of bis interest, or he may make a lease in his own name, or join 
with his wife. Jackson v. McConnell, 19 Wendell, 175. In the state of Ohio, no 
johit tenancy (mists, and the*doetrine of survivorship is unknown, even as to a devise 
to husband and wife, and they take as tenants^ in common, and not as tenants of the 
entirety. Sergeant v. Steinbcrgct^ 2 piiio Rep. 305,,(Hammond, 423); Wilson v. 
Ffcming, 13 Id. 68. • 

(c) Litt. sec. 291. Co. Litt. 187 b, 188 a, 351. Bro. Abr. tit. Cui in vita,*ff 
2 Bfacks. Jlep. 1214. Doe u. Parratt, 5 Term Ecp. 652. ^6 Johns. Rep. 115. 5 
Johns. Ch. %ep. 437. Barber v. Harris, 15 Wendell, 615. Den v. Hardenbergh, 

5 Halsted’s Rep. 42. 3 Randolph’s Rep. 179. 5 Mass. Rep. 523. 1 Dana's Ken¬ 
tucky Rep. 37, 243. Taul v. ^mpbell, 7 Yerger, 319. Den v. Whitemore, 2 Dev. 

6 Bat. 537. Greenkw v. Greenlaw, 13 Maine Re|i. 186, Weston, Ch. J. Dickinson 

V. Codwise, 1 Sandford’s Ch. R. 214, 222. See in/ra, vol. iv. p. 362. Mr. Preston^ 
(Abs^acts of Title, vol. ii. p. 41) says, that as the ls\w is now Understood, husband 
and wife may, by express word^ be made tenants in common, by a gift to them during 
coverture. The assistant vice-chancell<>r, in Jlhts & Burn d? Glover, 1 Hoffman’s 
Ch. Rep. 71, questions the solidity of Mr. Prcstoji’s opinion. The law in the text 
does not .exist in Connecticut; but the husband aifd wife arc joint tenants^in such 
case, and the husband may alone con^y hS in^rest. Whittlesey v. Fuller, 11 Conn. 
Rep. 337.=* . 

m , _______ _ , __ _ 

1 Buttitfleld V. Beall, 8 Ind. 203. * 

2 PiOth, it is hold in Pennsykania, are seised of the entirofy thotmh the conveyance be 
to them in fee “ as tenar^ in common and not as joint tenants.” otuckey v. Keefe’s Ex¬ 
ecutors, 26 Penn. 897. 
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tenant by the curtesy during his own life. He cannot alien 
or incumber it, if it be a freehold estate, so as to prevent the 
wife, or her heirs, after his deat^, from enjoying it, discharged 
from his debts and engpigements. But from the authorities, 
when closely examined, says Mr. l^reston, [a) it seems that the 
husband has the power to transfer the whole estate of his wife, 
and the estate will be in the alienee of the husband, subject to 
the right of entry of the wife, or her heirs, and which entry is 
necessary to revest the estate after the husband discontinues it. 
She was driven at common law to her writ of right, as her onlv 
remedy; but Lord Coke says, {b) he found that in the times of 
Bracton and Fleta, the writ of entry cui in vita was given to the 
wife, upon the alienation of her husbUnd, and this was her o n*ly 
remedy in the age of Littleton, (c) ‘ That writ became obsolete 
after the remedial statute of 32 Hen., VIII. u. 28, which reserved 
to the wife her right of "entry, notwithstanding'lifer husband’s 
alienation; and the writ of entry lay even if she had j-^ined with 
her husband in a conveyance by feollment, or bargain and sale, 
for such conveyances \^ere deemec] the sole act of the husband, 

. as the wife was not separately examined, {d) 


(a) Essay on Abstracts of Title, vol. i. pp. 334, 435, 436. Sergeant Williams, in 
his note to Wotton v. Hole, 2 Saunrl. ISO, ii. 9, concludes, that as estates for life, 
being freehold estates, and cornmtyicingrby livery of sei.sin, could only be avoided by 
entry, leases for life by the husband were voidable otdy, but that leases for a term of 
jc-^s were absolutely void on the hiisbuiid’s ’.eath; and this. Chancellor Johnson 
considers the better doctrine; and this, I think, is the correct conclusion. Brown v. 
Lindsay, 2 Hill’s S. C. V/'h. Kep. 544. 

{b) 2 Inst. 343. 

(c) Litt. sec. 594. The extent, of the remedy under this ancient writ may bo seen 
in Bro. Abr. tit. Cui in vita, and Fc N. B. 193, h. t. **' 

(d) Co. Litt. 326, a. The statute of 32 Hen. VIII. was reenacted in New York, in 
%787, by act, 10(h se^>s. cb. 48. But it does not appear in the revision of 183(^ and 
the action of ejectment was doubtless deemed commensurate with every right tb the 
recovery of land. Nejjr York Revised Statutes, vol. iu p. 303. In Massachusetts, it 
is held, that the statute of 32 Hen. Vlll. protecting the wife’s inheritance or frecliold 
from the hu.sband’s act, is still im force in that state, “ as a modification and amend¬ 
ment to the common law.” Bruce v. Wood, 1 Metcalf, 542. In New Jersey, by 
statute, it is declared that the husband can do no act or make any default to affect or 
work any prejudice to the wife’s inheritance or freehold, and after his death shejnay 
lawfully enter and holh the same, notwithstanding. Elmer’s Dig. 77. This is the 
universal law on the subjects In Maryland, under the s.ijatute of 1786, the husband 
may elect, in right of hi.s wife, to take her ancestor’s lands a^the valuation of com¬ 
missioners, and pay or give bonds to the co-heirs of the wife for their jual proportion 
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(2.) To her life-estate, 

* If the wife, at the time of the marriage, hath an es- * 134 
tate for her life, or for the life of another person, the 
husband becomes seised of^such an estate in right of his wife, 
and Is entitled to the profits during the marriage. On the death 
of the wife, the ^state for her own life is gone, and the husband 
has no further ^terest in it. But if she have an estate for the 
life of another person, who survives her, the husband becomes a 
special occupan1»of the land during the life of such other person, 
^ter the estate for life has ended, the land goes to the person 
entitled in reversion or remainder, and the husband, quasi hus¬ 
band, has no more concern with it. This estate the husband can 
only ^11 or charge to the*extent of his interest in it, and his rep¬ 
resentatives take as emblernents the crops growing at his death. 

• • 

(3.) To Her chattels real. • • * 

Th^husband, upon marriage, becomes possessed, also, of the 
chattels real»of the wife, as leases for years, and the law gives 
him power, without her, to,sell, assign, mortgage, or otherwise 
diy)ose of the'same as^e pleases, by any act in his lifetime; (a) 
except it be such an interest as the wife hath, by the provision 
cjr copsen]^ of her l^usband, by way of settlement. (6) Such 
chattels real are also liable to be sold on execution for his debts. 
If he makes no disposition.pf the sailia in his lifetime, he can¬ 
not devise the chattel^ reai by will; (c) and the wife, after 43«8 
death, will take the sanje in her own right, without being execu¬ 
trix or %dministratrix to her husband. If he grants a rent- 
charge out of the same, without altering the estate, the rent- 
charge becomes void sil his death. • If he survives his wife, the 
law gives hipi her chattels real, absolutely, by survivor- ^ 
shijb; for he was in possession of the chattel * real dlliring * 135 
the coverture, by a kirEi of joint tenancy with t^e wife, [d) 

----------- • _ ^ _ _ 

• 

of tlie estate, and that election vests in him the fe^ ns a purchaser, to the exclusion of 
the jvifet Stevens v, Richardson, 6 Harr*& Johns. Rep. 156. In Miller r. 'Shackle¬ 
ford, 4 Dana, 728, it was held that a woman, whose estate had been wrongfully aliened by 
her husband, might recover it in ejectment after his death, without notice to the tenant 
to quitwnd no acquiescence in the tenant's holding, short of !o years, would bar her. 

(a) Co. Litt.46, b. , (6) Sir Edward’Tumfr’s case, 1 Vern. 7. 

(c) Co. Litt. 351, 

(d) Co. Litt. 361, b, Butler’s note, 304, to Co. Litt. lib. 3,351, a. 1 Rol. Abr.a45, pi. 40 . 

VOL. JI. 11 
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( 4 .) To her choses in action. 

As to debts due to the wife, at the time of her marriage, or 
afterwards, by bond, note, or otherwise, and which are termed 
choses in action, they are pot vested absolutely in the husband, 
but the husband has power to sue for and recover, or release or 
assign the same ; ^ and when recovered and reduced to posses¬ 
sion, and not otherwise, it is evidence of a couversion of the 
same to his own use,'and the money becomes, in most cases, 
absolutely his own. (a) The rule is the same if a legacy or dis¬ 
tributive share accrues to the wife during coverture, (b) ^ S9. 


(a) Little v. Marsh, 2 Iredell’s N. C. Eq. Rep. 18. 2 Leiph’s N. P. 1109. The 
reduction of the wife’s choses in action into possession by the husband is npi in all 
cases conclusive, though it is primd facie evidence of the conversion of it, for there 
may be satisfactory proof that be took and held the money ns her trustee, and for 
which he would be nccountable. Estate of Hinds, 5 Wharton, 138.* 

(b) Garforth v. Bradley, 2 Vesey, Sen. 675. Schuyler v. Hoyle, 5 Johns. Ch..Rep. 

^ r 

-«_tSSO_ 

1 It has been held that a husband cannot deprive his creditors of thd* choses in action 
. which come to the wife during co^erture, by settling them upon the wife without reducing 

them to possession. Dold v. Geiger, 2 Gratt. 11. as. But see Andrews v. Jones, 10 Ala. B. 
400. Where the consideration of a note i)roceeds from the riglits or property of the 
wife, and it is made payable to licr, witli tlie bu.'jb.ind's assent, ho may refuse to reduce 
it to possession, and his creditors eannot take it. Poor v. Ihuloton, 15 N. II. R. 604. See 
Peacock V. Pembroke, 4 Maryl. 2»0. A wife may cl.iim by the right of survii orship againct 
her husband’s executor, a promissory note taken (luring coverture, pryable to husband 
and wife, with tlie hu'.band’s assept.r \Vil??er v. Aldriij'i, 2 R. J. 518. ^ 

A note given to a wife during coverture is a cko/e in cpiion, which the husband must 
rdflflte to possession, and not a personal chattel whil?li vests absolutely in him. Gater.s v. 
Madeley, 6 ilees. & W. 42-3. Hart r. Stephens, 0 Q B. f Adol. & Ell. N. S.) Rep. 937. 
Scarpellini v. Atcheson, 7^Ad. & El. N. S. 875. , ‘• 

2 Cho-ie V. Palmer, 2> Maine R. 341. Woclper’s Appeal, 2 Barr’s P.. 71. Wells®. Tyler, 
6 Post. 340. If the hnshand neglects to assert ariv claim to the distributive share of his 
wife, it is an unsettled question whethgr the husband’.s creditors may subject it to the pay¬ 
ment of his debts. In Wheeler®. Moore, 13 N. llamp. R. 478, such power was denied. 
And also in Harris ®. Taylor, 3 Sneed, (Tenn.) 536. So in Coffin ». Mor. ill, 2 Post. (N. II..' 
862, it wa.s held tlfitc lands purchased by the wife with a legacy, which the husband has 
declined to reduce to po.s8ession, is not chargeable with b]^s debts. Gallego ®. Gallego, 
2 Brock. R. 287. Crntm', Wheeler v. Bowen, 20^Pick. R. 563. Hay ward ®. Hayward, Id. 
628. Strong ». Smith, 1 Met. R. 470, An attachment by the Lushaiid’s creditors of the 
wife’s interest, as legatee, in the haiVds of an executor, creates only a lion, whiclj will be 
defeated by the death of the husband penjlinf^the suit. Vance ®. McLaughlin, 8 Gratt. 289. 
Hairston ». Hairston, 2 Jones’s Eq. (N. C.) 123. Den.son o. Patton, 19 Geo. 677. Sloper®. 
Cottrell, 37 Eng. Law & Eq. 89. 

In Pennsylvania, it hab been held, that an outstanding legacy to a wife does uoUpass by 
an assignment by her hu6band«>of aU his property. Skinner^s Appeal, 6 Barr’s R. 262. 
But see Swoyer’s Appeal, Id. 377. 

• S. P. Gochenaur’s Estate, 23 Penn. 460. Besor ®. Resor, 9 fed. 847. 'i^e property 
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he has power to release and discharge the debts, and to change 
the securities, with the consent of the debtor, {a) But if he 
dies before he recovers the money or alters the security, or by 
some act reduces the chose in actioq into possession, the wife 
will l)e entitled to the debts in her own right, without adminis- 
tering on his eltate, or holding the same as assets for his 
debts. (by uh IS wife dies, and he survives her before he has 
reduced the chose in action to possession, it does not strictly 
survive to him;j3ut he. is entitled to recover the #ame to his 
own use, by acting as her administrator, (c) ^ By the statute 
_ _•___ 

196. Hiiviland V. Bloom, 6 178. Carr w. Taylor, 10 Vesey, 578. Wildmanu. 

Wildmim, 9 V6sey' Jr. 174. Tatsons v. Parsons, 9 N. H. Rep. 309. 

(a) Tnc^uslmnd may release his wife’s ehoses in action, even those in remainder 
or expectaney, which may possibly fall in during the marriage. 1 Roper on Husband 
and Wife, 227, 237. ' • • 

Kintzin^rs 3statc, 2 Ashmead, 455. Poirfflexter *. Blackburn, 1 Iredell’s N. 
*C. Eq. .,p86. Sflhwhill a. E.xecutor of S., I Creen’s N. J. Ch. Rep. 30. Rich¬ 
ards V. Richards, 2 B. & Adoh 447 Caters v. Madeley, G Meeson & W. 423. Scar- 
pcllini V. Ateheson, 7 Ad. & El. N. S. 8G4.. It secm| to be now a settled principle in 
the late English equity jiiiisprnden#e, under the sanction of the highest judicial 
authority, as that <»f Eldon, Gwint, Plumer, Leach, Lyndhursl, Cottenliam, and Sug- 
deif, that nothing short of actual and positive reduction into )) 0 .ssession by the husband 
will bar the wife’s right by survivorship to the full enjoyment of her ehoses in action, 
ftfid retiersioqf ry and contitigent interests. Sec po.s<, p. 138, n. b. It has been sug¬ 
gested by Mr. Sitgdcn, that it would l)e a good amendment of the law to confer upon 
the husWind the aI)solute power^to di.spose^of al4 l^js wife’s chattel interests or per¬ 
sonal estate, whether present reversionary'. But the same lord chancellor decided, 
with the assistance of the master o^the rolls, in Box v. Jackson, I Drury, 42, ilFflle 
clnfncery of Ireland, that the esurt had no power to take and hold the wife’s consent 
as TfIndirigKo an assignment of her reversionary interest or ctiose in action. 

(c) Garforth v. Bradley, 2 Vesey, 675. Lord 'rcuterden, in Richards v. Richards, 
2 B. & Adol. 447. ,■ 

• • • 

- --- • _ ■ ■ _ ... __ ■ - , . .... 

«iust have been rScclved by the husband solely in the exercise of l^is iiYihal right. Ba»- 
ron#;. Barron, 24 Verm. 376. Savage v. Benham, 17 .tWa. 119. The recovery of a judg¬ 
ment in a joint suit is not of iteelf a sufficient conver.sion. I’iko v. Collins, 33 Maine, 43. 
Mason v. McNeill, 23 Ala. 201. But whejj the i-#ductioii is once complete, no subsequent 
expressions of regret on the part of the husband wil^reviva the wile’s right, or render hint 
her dollar or trustee for thq amount converted. Noleti’s Appeal, 23 Penn. 37. ^ 

1 The right of a widow to the per^nal^sti^e of which her husband died seised, is a 
mere chose in action, the title to which does not vest in ^ler second hnsband, until he has 
reduced the property into possession and the right survives to the widow, on the death of 
her secUnd husband. Harper v. Archer, 28 Miss. (6 Cush.) 212. *Bond v. Conway, 11 Md. 
612. Hair c. Avery, 28 Ala, 267. • 

* See Drew v. Loug^21 Eng. L. & Eq. R. 339. Jones v. Brown, 34 N. H. 439. But this 
right of the hu sbaud was held to be incompatible with the legislation of Vermont. Holme 
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of distributions of 22 and 23 Charles II., and the 25th section 
of the statute of 29 Charles 11. c. 3, in explanation thereof, and 
which have in substance been reenacted in New York (a) aijd 
the other states of the Un^on, the husbands of femes covert^ who 
die. intestate, have a right to administer upon their perlonal 
estate, and to recover and enjoy the same. Under the statute, 
it is held, that the husband is entitled, for his o,wn benefit, ywre 
maritif to administer, and to take all her chattels real, things in 
action, and,every other species of personal property, whether 
reduced to possession, or contingent, or recoverable only by 
suit, (b) ^ But if the wife leaves choses in action not reduced to 
possession in the wife’s life, the husband will be liable for her 
debts dum sola^ to that extent; '/or those choses .inunction 
* 136 will be assets in his hands, (c) * It is also settled, that if 

the husband, who has suryivefl his wife, dies before he 
has recovered the mitoses 'in action, his representG,tfves are en¬ 
titled to that,species of property; and in New Yorky^t*would 
seem, (though it would be contrary to ihe English rule,) that 
the right of administration follows ,ihe right of the estate, and 
is to be granted to the next of kin of' the husband; and the 
representatives of the husband, who administer upon the assets 


. —-jj,-- 

(а) N. Y. Revised Statutes, vol. ii. p. J5, sec. 29. Ibid. 98, sec. '79. 

(б) Whitaker v. Whitaker, 6 ^oftns. Rep. 11^, 'y’lic statute of 29 Charles ^I. ch. 3, 
sec. 25, left the effects of /ernes covert as at cornnrion’inw ; and the riprht of tlie hus- 
band, at common law, was not only to admini.ster, but to enjoy exclusively the effects 
of his deceased wife. 2jBlack8. Com. 515, 516. HCskins v. Miller, 2 1X''V. N^. ’C. 
Rep. 360. It seems to be the settled lule, that if the husband is reduce'a to the ne¬ 
cessity of suing cither at law or in equity in order to recover his deceased wife’s 
choses in action, he must first administer on her csttj^c, and sue in the capacity of 
administrator. 

, (c) Heard v. Stamford, 3 P. Wms. 409, 411. Cases Temp. Talb«]173. Donning- 
ton V. Mitchell, f'Grcen’s N. J. Ch. Rep. 243. He is only liable as administrate^.’ on 
the estate of the wife for her debts, to the extent of the i^sscts received by him. N. Y. 
Revised Statutes, vol. if. p. 75. c ^ 


V. Holmes, 2 Wms. (28 Vt.) 766. And in/Jojfv. Morrow, 14 Ark. 617, and Carter v. Can¬ 
trell, 16 Ark. 166, it was held thivt the personal property of the wife not reduced to pos¬ 
session by the husband during her lifetime, descends upon her death to her heirs or rep- 
•reseiitiitives, and not to her husband. ® 

1 If wife, entitled to a fund as cestui que trust, die, her hpsband surviving, he, as sur¬ 
vivor, administrator, or distributee, is entitled to it. Rice v. Thompson, 14 B. Mon. (Ky.) 
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of the wife remaining unadministered, are liable for her debts 
to her creditors, in preference to the creditors of the hus¬ 
band. {a) ^ So, if, after t^e husband has administered in part 
on his wife’s estate, and ’digs, and acUiiinistration de bonis non 
of the wife should be obtained by a third person, or by the next 
of kin of ^the wifg, he would be deemed a mere trustee for the 
representatives «f the husband. (6) 

It has been considerably discussed in the books, by what 
title the husband^ surviving his wife, takes her chosws in action. 
It has often been said that he takes by the statute of distribu¬ 
tion as her next of kin. But, from the language of the English 
courts, it would seem to be more proper to say, that he takes 
under Jlh^ statute of distrit)ution as husband^ with a right in that 
capacity to administer for his own benefit; for, in the ordinary 
sense, neither the hlisband nor wife can be said to be next of 
^m4o the (^her.^c) *• * 

Whaf will amount a change of property in action belong¬ 
ing to the wMe, so as to prevent it from going back to the wife 
in case she survives her hueband, was discussed in the case of 
Scliuyler v. IRyle. (d) It was there shown, that the husband 


•(a) 14 Y. I4*viscd Statutfs, vol. ii. p. 75, see. 29. 

(b) Butler’s not*!, 304, to lib. 3, Co. Litt. Elliot v. Collier, 3 Atk. Rep. 52G. Spen¬ 
cer, J., G*Joliiis. Rep. 118. 1 Eccl. Rep. 341*. ^etts v. Kimpton, 2 B. & Adol- 

p4iU8, 273. See, also. Hunter#). H^lett, 1 Edw. Cli. Rep. 388, and infra, pp. 411, 
412. In Ohio the law is different. The husband is not next of kin to his wife*i(?f 
iuWritanc^. He may administur on the estate of his deceased wife, but ho must ac¬ 
count not dfcly to the creditors of the wife, but to the heirs j and therefore the husband 
cannot, as survivor, in his own rlyht ])ur&ue her choses in action either in law or 
equity. Curry v. Firikiiison, 1^’Ohio Rep. 100. So in Connecticut, the husband, on 
the death of his wifg, does nof become entitlc8 its heir or survivor to her personal 
property. He do^s not take as administrator, but the property goes td her adminia- 
tTato# for distribution. ' Baldwin u. Carter, 17 Conn. Rep. 201. • I * 

(cj 3 Vesoy, 246, 247. 14 Ibid. 381, 382, 15 Ibid. 537. 18 Ibid. 49,55, 56. 

(d) 5 Johns. Ch. Rep. 196. • 

1 Loclwoocl V. Stockholm, 11 Paige.’s E. 87. * 

2 B,artlett v. Van Znndt, 4 Sandf. Ch«R. 3'ft. iatourette ». Williams, 1 Barb. S. C. Rep. 
9. In this last case it was held, that the pledge of a note of the wife by the husband, 
which ho afterwards redeemed, was not such a reduction into posjession as destroyed the 
interest^f the wife. Harper v. Archei;, 28 Miss. (0 Cush.) 212. And ns to what consti¬ 
tutes a reduction to possessioa, see Holmes v. Holmes, 2 IVms. (28 Vt.) 766; Burr v.Jsher- 
wood, 3 Bradf. (N. Y.) ^6; Corley v, Corley, 22 Geo. 178; Machem v. Machem, 28 Ala. 
374; Gillespie v. Burleson, 28 Ala. 661; Lockhart t). Cameron, 29 Ala. 356; Lowery r. 

11 * 
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may assign, for a valuable consideration, his wife’s choses in 
action to a creditor, free from the wife’s contingent 

* 137 * right of survivorship. The doctrine that the husband 

may assign the wimp’s choses in nction for a valuable con¬ 
sideration, and thereby bar her of her right of survivorship in 
the debt, but subject, nevertheless, to the ^fe’s equity, has 
been frequently declared, and is understood to he the rule best 
sustained by authority. Such an appropriation of the property 
is the exeroise of an act of ownership for a -vKiluable purpose, 
and an actual appropriation of the chattel which the husband 
had a right to make, (a) ^ But a voluntary assignment by the 
husband of the wife’s choses in action^ without consideration, 
will not bind her, if she survives him.*(6) ^ The rule is,lUiat if 
the husband appoints an attorney to receive the money, and 
he receives it, or if he mortgages ,the» wife’d choses in action^ or 
assigns them without reservation, for a valuable consideration^^ 
or if he recovers her debt by a suit in his own name,-^3r if he 
releases the debt, or novates the debt, by taking a new security 

____ f _____• __ 

• « 

(a) Carteret v. Paschal, 3P. Wms. 197. Bates v Danrly, 2 Atk. Rep. 206. S’. C. 

1 Russell’s Rep. 33, note. Jewson v. Moulson, 2 Atk. 417. Earl of Salisbury v, New¬ 
ton, 1 Eden's Rep. 370. Sir tVilliam Grant, in Mitfor^l v. Mitford^S Ve^^ey, SJ. 
Johnson r. Johnson, I Jac. & Walk. 472. Schuyler v. Uoylc, above cited. Kenney 
V. Udal, 5 Johns. Ch. Rep. 464. I 5 . C. % Cowen’s ^cp. 590. Lowry r. llcuston, 3 
How. U. S. 394. Siter and another, GuardianVi.' Jt^dan, 4 Rawlc’s Rep. 468. Ip 
thifwlast case the assignment was sustained, not /trictly as an assignment for a valua¬ 
ble consideration enuring to the husband, but on thj very meritorious ground that < 
the assignment of the wifle’.s chose in action to trustees was for the benefittof het^and 
her child. It was a reasonable anticipation by settlement, of a provision for the wife’s 
equity, and valid in equity, though the fund was not reduced to possession before the 
execution of tlic assignment. But »ce* the note a, inMi, p. 138, where the power of 

« V 

the husband over the wife’s rights in action is more limited. 

* (6) Burnett Uj Kii^uaston, 2 Vern. Rep. 401. Sir William Gr^nt, in Mitfo|d g. 

Mitford, 9 Vescy, 87. Sir Thomas Plumer, in Johnson v. Johnson, 1 Jac. & VValk. 
472. Jewson v. Moulin, 2 Atk. Rep. 420. Saddin^ion v. Kinsman, 1 Bro. 44. 
Hartman v, Dowdel, 1 Rawle’s Rep 2f9. • 

f 

^ f 

Craig, 30 Miss. (1 George) 19; McNeil f. .Arnold, 17 Ark. 164; Walden v. Chambers, 7 
Ohio, (N. S.) 30; Needles v. Neeillcs, 7 Ohio, (N. S.) 432. 

The receipt of a wife’s distributive share, by agents appointed under a power of attor¬ 
ney, executed to the husSand by the wife, is a reduction by the husband. Turtoifv. Tur- 
ton, 6 ^aryl. 375. * 

4 Tuttle c. Fowler, 22 Conn. 68. 

2 See onte, p, 118, (135,) note (1.) 
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in his own name; in all Jhese cases,' upon his death, the right 
of survivorship in the wife to,the property ceases. And if the 
husband obtains a judgrpent or decree, as to money to which 
he was entitled in rigji’t qf his wife, and the suit was in his 
own name alone, the property vests in him by the recovery, 
and is changed as to take away the right of survivorship in 
the wife. If the suit was in their joint names, and he 
died * before he had reduced the property to possession, * 138 
the wife, as sufvivor, would take Ihe benefit of fecov- 
cry. (fl) It is settled, that in a suit in chancery by the husband 
to recover a legacy or distributive shar^ due to the wife, she 
igtmst be made a party with him, and then the court will require 
the b&sl;and to make a suitable provision for the wife out of the 
property. The Court of Chancery has always discovered an anx¬ 
iety to prqyide for the wife out of her property in action which 
• th^h^jsband m|ty recover, rf he takes possession in the 

charaefer of trustee, ?.nd not of husband, it is itot such a pos¬ 
session as A^^ill bar the right of. the wije" to the propAty if she 
survives him. The property must come under the actual con¬ 
trol and possession of the husband, quasi husband, or the wife 
will take, as survivor, instead of the personal representatives of 
the busbend. « 

A general*assignment in bankjruptcy, or under insolvent laws, 
jjasses the wife’s proj^rlj^r^nd her dieses in action^ but subject 
to her right of survivorsl^ ; and if the husband dies before* ffie 
at^ign^es have reduced r the property to possession, it will sur¬ 
vive to^he wife, for the assignees possess the same rights as the 

husband before the bankruptcy, and none other, [b) ^ It has 

•* • • 

Hilliard v. Hambridge, Alcyn’s Rep. 36. Jjord Har&wicio, in Garforth c 
Bradley, 2 Vescy* 675. M’jPowl v Charles, 6 Johns. Ch, Rep. 132. Searing r. Sea¬ 
ring, 9 Paige’s Rep. 283. ^ • * 

(b) Milford v. Milford, 9 Vesey, 87. Jewson y. Monlson, 2 Atk. Rep. 420. Gay- 
ner r. IVilkinson, Dickens’s Rep. 491. Saddington r. Kinsman, 1 Bro. Ch.^44. Van 
Epps V. Van Deusen, 4 Paige’s Rep. 6?. Jfiercc r. Thornely, 2 Simon’s Rep. 167. 
Outcalt V, Van Winkle, 1 Green’s N. J. Ch. Rep. 5lft. It is well settled that, at law, 
an*assignment in bankruptcy will, of itself, bar the wife’s c6i]^ingcnt right of survivor¬ 
ship in a chose in action, and will bar a suit at law on ^ bond entered into by the wife 


1 Moore ». Moore, 14 B. Mon. (Ky.) 269. 
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been accordingly held, that a legacy ^n stock was not reduced 
to possession by such an assignpient, so as to bar the wife’s 
right of survivorship, and the wife topk it by survivorship as 
against the assignees, {a) r ^ \ 


durn so/a. Jliles William-^, 1 P. Wms. 249, in K. B. Bosvil d. Br.ander, 1 P. Wras. 
<458, in Iv. B. SFichfll u Iliighcs, 6 Bingr. Rep. G89. Bnt in thelato on sc of Mallory 
r. Vanderheyilen, bcfons Vice-Chancellor Parker, of the 3(1 circnit, New York Legal 
Observer for .Janizary, 1846, (No. 4, p. 4,) it was held, that tliou^h a discliarge of the 
husband in I)ankrupt(;y would bar a suit at law against husband and wife for the debt 
of the wife di/m so/a, yet in equity, satisfaction could be had for the debt out of her 
separate estate, where there bad been an appointment by her charging her separate 
estate with the debt. Vide infra, p. 146. 

(a) Pierce v. Thornely, 2 Simon’s Rep. 167, 180.' It b diflkult to r<yon(yle the 
more ancient with the recent English equity cases, on the subject of the effect to be 
given to the husband’s asfSignraeut of the wife's choscs in action. Thus, in the cases 
of Chandos v. Talbot, 2 P.^Wins. 601 ; Bates‘■c. Dandy, 2 Atk. Rep. ^7, and Haw- 
kyns V. Obyn, Ibid. 549, the languirge is, that a contingent interest, or the possli|j^lty 
of a term, or a spccj/ic possibility of the wife, may be assigned fty the huslwifid for a 
valuable consideration, so as t(j bind his wife. But in Hornsby v. Lee, 2 Mudd. Ch. 
Rep. 16, Purdew v. Jackson, 1 R^'sseU’s Ih;p. 70, and Ilonner v. Morton, 3 Ibid. 65, 
it is held, that the husband’s assigninpnt of tlm wife’s reversionary interest will not 
bar her right as his survivor, provided the interest contifiue.s reversionary to his death. 
So, Sir William Grant, in Mitford y. Mitlord, 9 V'esey, 87, doubted the soundness of 
the rule, that the husband’s assignment for a valuable consideration pa.ssed the wife’s 
chose in action, freed^from licr contingent right of survivoirhiji. bccauscj-in that cose,' 
the purchaser would take a greater right ^hau the hii.-^band had. Uc admitted, how¬ 
ever, that a di'tinction was constjtnrty taken bct^'ec|(^as,signmcnts in bankruptcy, or 
by operation of law, and a particular assignee fo^G ^n'cilie consideration. And in* 
Ilornsliy v. Lee, Sir Tli. Plurncr considered that a particular assignee was not better 
off in this respect than a general assignee in bankruptcy. Afterwards, m 1,’urdew*^. 
Jackson, I Russell’s Rep. 70, the subject was discussed and reargued with Ijtoat uTiil" 
ity; an<l Sir Th. Plumer, in an elaborate opinion, declared his adherence to his former 
opinion, and cairied his doctrine out broadly to the whole extent of it, by holding, 
that all assignments made by the hustand of the wife’s outstanding personal chattels, 
nyt then reduced to possession, whether the assignment he in bankniptcy, or under 
an insolvent act, <ir to trustees for iiaymcnt of debts, or to a purcha.ser for a valuable 
consideration, pass only the interest which the husband hjd, subject to the wife’.s legal 
right of survivorship ; aifd the husband i ould not possibly make an assignment of the. 
reversionary intcre,st of his wife, so ij.s to liar her us survivor, provided the interest re- 
mailed reversionary.^ Sir William Grant, in Wright v. Morley, 11 Vesey, 12, ^loughb 
there wa.s great weight in the projiositiof of Lord Alvanley, that no assignment by 
the husband, even for a valuable, consideration, could convey more than the right be 
had to reduce the wife’s outstanding iiucn st into jiosm'ssioii, subject to “the wife's 
equity;" and that if the husband died before that fact hod occurred, the wife^ right 


1 To the same effect is Bugg v. Franklin, 4 Sneed, (’I'enn.) 129. 
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The wife’s equity to a reasonable provision out of her property 
for the support of herself and her children, makes a distinguished 
figure in the modern chancery cases, which relate to the claims 
of the husband upon the* property of ^his wife in action. If the 
husband wants the aid of chancery to enable him to get posses¬ 
sion of his wife’s property, or if her fortune be within the reach 


as survivor would bar the assignee. In Ellison v. Elwin, 13 Sim. 309, the doctrine in 
the caseof Purdcw w.ffackson was reaffirmed bylthe vice-chancellor. •Again, in Hon- 
ger r. Morton, 3 Rus-sell’s Rep. 65, Lord Chancellor Lyndhurst gave a decided sup¬ 
port to the doctrines of the successive masters of the rolls, Lord Alvanley, Sir William 
Grant, and Sir Th. Plumer, so far as the reversionary interest of the wife was in ques¬ 
tion ; but ho took a distinction between the case in which the husband had an imme¬ 
diate pq,Ver»nt the time of the assignment, of reducing the chose in action into posses¬ 
sion, and where ho had not. In the" first case, the assignment ought, in equity, to be 
regarded as the actual reduction of the property into possession, and a consequent 
transfer of it, % he had the power to d(T it, and the assignij^cnt amounted to an agree- 
^en*to do it.^ ^ 

These tetter cases were reviewed in Siter and another, guardiairs of Jordan, 4 
Rawle’s Rep. 46g, by Ch. J. (jihson, with learning and ability, and the reasoning of 
Sir Thomas Plumer, and of Lord Lyndhurst, poweifully combated. Afterwards, in 
Shuman v. Rcigart, 7 Watts & Serg.169, the court declared their adherence to the 
docp’iiie in Sitcr’s ^asc. The ftoctrine of the English cases, that the efficiency of the 
assignment depends on the previous reduction of the chose in action to possession, is 
declared not to be sound, inasmuch as the husband jure viariti has dominion over the 
property, as \tjll us the power to reduce it to possession, and his fair bona fide transfer 
of it for^a valuable consideration,nasses that^'holedominion,capacity, and title. The 
husband, by marriage, succeeds Bb tlip wife’s powtrwrf disposal; and the distinction 
Retween vested and contingen<| ory^versionary interests of the wife, in respect to the 
marital dominion and power of tne transfer of it, is held to be without found^ion. 
Tf^critical review in this last case of the English cases, intended only to show 
the weak founds on which the new theory rested ; and the point really decided in 
Pennsylvania, and the authority of the case, extend only to prove that the assignment 
of a wife’s chose in action tojWustccs, for the benefit of the wife and children, and to 
place it beyond tbs power of waste, by the Husband, was meritorious and valid in 
jguity.“ • ^ 

- ^- 

1 In Elliott V. Cordell, 6 Maitl. 149, the decision was ngnin.st the right of flic wife: and 
this decision was approved by Lord Brougham,tn Stanton r. HalT, 2 Russ. & Mj'. 176; and 
by the vice-chancellor, in Tidd v. Lister, (1863,) 17 t^ng. L: & ICq. R. 567. 

It is Alabama, that the husband’s assignee for valuable conskleratign, is^ot 

entitled as against the wife to her chases ft a%tion, unless he reduce them to possession 
daring the coverture. George v. Goldsby, 23 Ala. 326. Arrington v. Yarborough, iJones, 
Eq.-72; but see Tuttle v. Fowler, 22 Conn. 68, and Manion v. Titswortli, 18 B. Mon. (Ky.) 
682. • * 


® It is held in Pennsylvania, that a husband may assign for a valuable consideration the 
wife’s choses in nction,^whether they be presently reducible or be reversionary interests 
or possibilities. Webb’s Appeal, 21 Penn. 248. Smllio’s Estate, 22 Penn. 130. 
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of the court, he must do what is equitable^ by making a reason¬ 
able provision out of it for the maintenance of her and her chil¬ 
dren. Whether the suit for the wife’s debt, legacy, or portion, 
be by the husband or by^his assignees^ the result is the same, 
and a proper settlement on the wife must first be made of a pro¬ 
portion of the property, (a) The provision is to be proportioned, 
not merely to that part of the equitable portion >3f the wife’s es¬ 
tate which the husband seeks, but to the whole of her personal 
fortune, inc^’^ding what the .husband had prer/iously received. 
And perhaps chancery ought, on just principles, to restrain tha 
husband from availing himself of any means, either at law or 
equity, of possessing himself of the wife’s personal property in 
action, unless he would make a competent provision fbr her. 
The English rule in equity is, that where there is a suit in the 
ecclesiastical courts for subtraction of h fi-gJiPy? there is a 
married woman to Be protected, or a trust to be exccuted.ithe 
Court of Chancery will restrain the suit by injunction. (B) 
Chancery will restrain the husband from proceeding in the 
ecclesiastical courts, for the recovery of the wife’s legacy, 
*140 •until *a provision is made for her; (r) and, upon that 
doctrine, a suit at law for a legacy or distributive share 


(I \ ^ 

u 

(ft) Howard v. Moffatt, 2 Jotr.!.*!.'(Jh. Hep. I'den’3 lli‘p. 67, 370, .371. 2 Aik. 

Ijjjt 4 '0, 421, 422. .Stewh v. Tlioriii;.;ton, 2 Vv' 'y, H^en. .'>62 4 IJro. Itcp. 13!). 2 

Cox’s Ca-ic^i, 422. 11 Ve»e_y, 17, 20, 21. 1 .Madd. C'li. Kt p .362. (Maiuy’.-i Treatise, 

ptissim. Duvall v. Fare'ers’ Bank of Maryland, 4 t?dl & Jolifw. Hup. 282. W.’'ite- 
sides r. Dorris 7 Dana’s Ktp. 106. I’criMlcar u. Jacolis, lldl’.^ S. C. Cli. Hep. 309. 
Like V. li' re-ifdrd, 3 Vesey, .306. In^this hut ttue the ussignini-nt of the wifc'.s inter¬ 
est in bank stock to creditor^, in trus| to pay debt.s, wa^dudd to be subject to the wife's 
equity, on a bill to enforce the assijrnrncnt. * ‘ 

• (i) Anon. 1 Atk. Hep. 491 (irignion r (Irignion, 1 Ilagir. Eccl')'H. SS.'i. 

(e) 2 Atk. Ite^. 419. Chancisry will inter|)Osc on a loll filed l)y or on behalf o'f tho 
wife, and restrain the husband, or his a3^igiiee'., from >pos.->esMng thcinselvc.s of the 
property at law, until a .suitable provi.^fon bcrullowed for her support. Van Epps v. 
Van Demsen, 4 Paige’s Ifep R4. has, at hut in New Vork, liccome n settled rule 
of *hc coprts of equity, that they will interf<Ye and restrain a hushnnd from recovering 
at law his wife’s property, until he raakTs a profision for her. But this will not he 
the case if the w'ife live.s apart from her Inuhaml without cause, or has .snIRcient 
provision from other scnrccs. Fry r. Fry, 7 Paige, 462. Martin v. M.irtiipJ HofF- 
man’s Ch. Rep 462. But eijuity will not, at the .suit of the wife, compel a settlement 
out of a Dioye m aifioti bequeathed to lier for life, but not exprc.sscd to bo for Iht sole 
and separate use, a'jniusi a particulftr U'lsiynee, Jor ft lulimhle w^sitleralion- The con- 
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ought equally to be restrained, for such rights in action are of 
an equitable nature, and, properly, of equitable cognizance. 
The principle is, that chancery will lay hold of the property of 
the wife, as far as it ma^ in its pojver, for the purpose of pro- 
vidirfg a maintenance for her when she is abandoned by her hus¬ 
band ; and in JCfhmond v. Magee, (a) where the husband had 
abandoned his ^yffe for many years, and married another woman, 
he was held to have forfeited all just claim to his wife’s distrib¬ 
utive share of pqfsonal estate inherited by her, and tfce same was 
appropriated, by decree, to her separate use. 

This subject was considered, and the principal authorities re¬ 
viewed, in the case of Kenney v. Udall. (b) It was there held, 
that the \vife’s’equity attSched upon her personal property when¬ 
ever it was subject to the jurisdiction of the court, and was the 
object of a suit, in* any Ijan^ls to which it might come, or in 
whatever nfanner it might have been trans^rred. It makes no^ 
differefl«e whether the application to the court foB the property 
be by the husband, or his representatives, or assignees, or by 
the wife, or her trustee, seeing a provision ouj of the property. 
This equity is* equally binding, whether the transfer of the prop¬ 
erty be by operation of law, under a commission of bankruptcy, 
or by^act of the party to general assignees, or to an individual, 
or whether the particular transfer^was voluntary, or made upon 
a goocl and valuable c^li^i^eration, •on* in payment of a just 
debt, (c) The court nfay/jilso, in its discretion, give tlie wli#l«s 
or-«part^only, of the property to the wife, according to the cir- 
cuinstatfbes of the case. So, again, in llaviland v. 

Bloom, [d) the same subject * came under consideration; * 141 

and the rule in equil^ was considiired as settled, that 



• 1 


traef of the husband is excluded only by words, showing clearly that the gift was in¬ 
tended to be for her separate use, or in the ex^tence of a case«in which he omits duly 
to provide for her, Elliott v. Cordell,*.') Madd. Ch Hpp. 149. Stanton v. Hall, 2 
Russ. & Mylne’s Rep. 175. Tyler n. Lake, Ibid. ^SB. 

(«) 4 Johns. Ch. Rep. 313. ^ • * 

{b) 5 Johns. Ch. Rep. 464. 3 Cowen, 590, S, C., Durr v. Bowyer, 2 M’Cord’s 
S. C. Ch. 368. Duvall v. Farmers' Bank of Maryland, 4 Gill & Johns. Rep. 
282, S.€^ 

(r) Karl of Salisbury v. Uowton, 1 Eden's Rep. 370. feosvil u, Brnnder, 1 P. Wms. 
458. Ex parte Thompson, 1 Deacon, 90. Ex parte King, Ibid, 143. 

{d) 6 Johns. Ch, Rep, 178. 
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the wife’s equity to a suitable provision for the maintenance of 
herself and her children, out of her separate estate, lying in 
action, was, a valid right, and extended not only to property 
which she owned dum sqJq^ but to property descended or devised 
to her during coverture. A new equity arises to the wife upon 
property newly acquired, and attaches upon it equally as upon 
that which she brought with her upon marriage^^ (a) 

The wife’s equity does not, according to the adjudged cases, 
attach, except upon that part of her personal pfoperty in action 
which the husband cannot acquire without the assistance of a 
court of equity.^ The rule in equity does not controvert the 
legal title of the husband to his wife’s personal fortune; and if 
he once acquired possession of that property though 

it should have been of an equitable nature, chancery will leave 
him in undisturbed possession of it- The claim attaches on 
^that part of the wiie’s personal fortune for which tiie husband 
seeks the aid, of a court of equity, or where he makes an as¬ 
signment of her equitable interests; or the wife socks relief in 
chancery against her husband and his assignees, in regard to her 
legal or equitable rights which they arc pursuing, {b) If the 
husband can acquire possession without a suit at law, or in 
equity, or by a suit at law, without the aid of chancery, (except, 
perhaps, as to legacies, and portions by will or inheritance, as 
has been already suggoted,) the hust^and will not be disturbed 
m ,+hc exercise of that right, (c) ^ B.it h is unnecessary to pur- 


(o) In the case Ex parte Bcrcsfonl, 1 Dessnu. S. C. Rep. 263, the cou/t, after a 
full disf iis-.ion, orrlcred a new settlement in favor of the wife on a new accession of 
fortune. 

(b) Walworth, Ch., in Van EppI v. Van Deusen, 4 Pai{;e, 64 Fry e. Fry, 7 Id. 
^62. Martin v. Martin, 1 Hoffman's Ch. Rep. 462. 2 Atk. 419, ^ Story’s Eq. 632. 
Clancy’s Treatiat;,-46c‘. 

(n) Howard v. Moffatt, 2 Johns. Ch. Rep. 206. Thqgnas w. Sheppard, 2 M'Cord’s 
S. C. ('h. Rep. 36. In the matter of,Anne Walker, 1 Lloyd & Goold, l.'iO, Cases 
temp. PJunket. 


• A wife’s equity does not extend to srreversiotary interest in stock. The settlement 
of tlint fund cannot be asked forvintil it falls into (K)B3ession, t. e. until the hasband has a 
right to receive it. Osborn v. Morgan, 8 Eng. L. & Eq. R. 192. 

The Inisband cannot charge or assign a reversionary interest of the wife, whiclT cannot 
by any possibility vest in him.* Duberley v. Day, 12 E. L. & Eq. 268. Rogers e. Acaster, 
11 Id. 300, and see Sale v. Saunders, 24 Miss. 24. 

'■* Wiles V. Wiles, 3 Maryl. 1. • 
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sue this subject mor§ miimtely; and it is a vain attempt, says 
Mr. Justice Story, (a) to ascertain, by general reasoning, the 
nature or extent of the doctrine, for it stands upon the practice 
of the court. The cases ip chancery to which I have referred, 
have* incorporated into the equity jurisprudence of New York 
all the leading provisions and principles of the English courts 
of equity on this head ; and though such protection to the wife 
cannot be afforded in Pennsylvania, where there is no 
court of •chanctry, (b) nor in New Hampshire, where *142 
^uity powers, to a specific extent only, are conferred by 
statute upon the superior court of common-law jurisdiction, (c) 
yet I presume it exists in most of the other states where courts 
afe esjiahlished with disfinct equity powers, according to the 
English system, or with fegal and equitable powers united, 
according to the more genarally^ prevailing practice in the United 
States. It Exists in Maryland and TehnessSe; and in the latter, 
state pN»tection is even afforded in their courts of law. (d) ^ In 
North Carolina, if the aid of a court of equity be required by 
the husband to enable him t© take possession of his wife’s prop¬ 
erty, he must make reaftonable provision for her; and the rule 
is the same when his legal representatives or assignees claim 
i1^ B.ut tj^eir decisions go no further, and the wife cannot, by 


* , •• 

. (a) Story’s Eq. vol. ii. 635, ^6. y 

(b) Yohe V. Barnet, 1 Binney, 35 b. The want of such a power in the Petinsyl^Shiff 
coiTtts is deeply regretted by a vgry intelligent judge. In the matter of Miller, 1 Ash- 

Reja 323. But the Orphans' Court has, by statute, a Timited jurisdiction over 
the wife’s equity. 

(c) Parsons v. Parsons, 9 N. Ji. Rep. 309. 

(df) M’Elhatten Howell, % Haywood, 19.* Duvall v. Fanners' Bank of Mary¬ 
land, 4 Gill & Johns. Rep 282. In Tennessee, it has been adjudged that the wife’s 
will be enforced: (i.) When the husband or his assignee is acting the aid ot* 
a cdfirt of equity to reduce her property into posse.ssion : (2 ) At the suit of the wife 
or of her trustee, praying for tTe provision: (3.^ When the trussee designs or is willing 
to pay or deliver over the property to thR hnsband or hi§ assignee without suit. In 
that ease, all of them will be enjoined, at the suit ^f<thc w'ife, from changing the pos* 
session until provision bo mode, l^ut il»th^ husband or his assignee has Already 
rsduced the property into possession, a court of equity does not interfere. Boarin 
V. Fitzpatrick, Meigs, 551. These are th 9 settled principles on tlie subject in the 
English^equity system. 


1 It exists in Georgia. Corley v. Corley, 22 Geo. 178. 
12 


VOL. II. 
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a suit in equity, stop him, though he be insolvent, from taking 
possession, unless her claim be founded upon a marriage settle¬ 
ment. (a) ^ The Superior Court of New Hampshire intimates 
that it may, perhaps, be eauthorize^ to apply the principle of 
sustaining the wife’s equity, when the husband or his assignee 
asks the aid of the court to obtain possession of the distributive 
share of his wife, (b) , 

There is a difference as to choses in action belonging to the 
wife, whether the husband sues in his own nan»e exclusively, or 
jointly with his wife. The principle of the distinction is, tha^ 
if he brings the action in his own name alone, (as it is said he 
may for a debt due to the wife upon bond,) (c) it is a disagree¬ 
ment to the wife’s interest, and implies it to be his intention 
that it should not survive her. But if he brings the action in 
their joint names, the judgment ia, that they shall both recover, 
and the debt survives to the wife. The judgment does not ^ter 
the property, or show it to be his intenjtion that it shtAild be 
altered. It is also the rule of equity, that if before marriage 
the husband makes a settlement on the wife, in consideration 
of her fortune, he is considered in the 'iight of a purchaser^ of 
her fortune, and his representatives will be entitled, on 
*143 his dying in his wife’s lifetime, *^o the wljple pf her 

- ^ --^ ^ ,- 

(a) Bryan v. Bryan, 1 Dev. Eq. Rep. '7 « 

*(fff’See Parsons v. Parson.s, 9 N. II. Rep. 5b9-336, where Ch. J. Parker has 
examined the history and doctrine of the wife’s eqqjty with accurate and elaborate 
learning'. c ^ ‘ 

(c) Lord Chancellor, in Oglander v. Baston, I Vern. 396. Howell v. Maine, 3 
Lev. 403. But Mr. Preston, in his Essay on Abstracts of Title, vol. i. p. 348, con¬ 
demns the doctrine in this ca.se in lAvtnz, and denies tlfat the hnsband can sue alone 
on a bond given to the wife alone. 

* f" ^ * 

t! 

1 See Allen v. Allen, 6 Ired. Eq. 293. Barron v. Barron,<64 Verm. 876, 391. The wife’s 
equity extends as well to real as to persoA-al property. In Moore v. Moore, 14 B. Mon. 269, 
it was allowed to the wife out? of thg proceeds of lands which descended to her during 
the coverture; and in such case the wife may assert her right by original bill. i\o, where 
the wife joined with the husband in the (".onveyawe of lands, and the husband became 
insolvent before the price was p%id, a suitable settlement was decreed to her out of the 
price. Lay v. Broi(irn, 18 B. Mon. 296. The wife may waive her right by permitting the 
conveyance; Wright v. Arnold, 14 B. Mon. 638; or by joining in the receipt for*lhe pro¬ 
ceeds; Esc parte Geddes, 4 Rich. Eq. 301; or explicitly, on Utseparate examination; Ward 
V. Amory, 1 Curtis, C. C, 419. And see MeVey v. Boggs, 3 Maryl. Ch. 94. Barrow v. 
Barrow, 31 E. L. & Eq. 241. ^ 
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things in action, though not reduced to possession in his life¬ 
time, and though there be no special agreement for that pur¬ 
pose. If the settlement be in consideration of a particular part 
only of her fortune, the 'right of survivorship in the wife will 
exist only as to the part oi her property not comprised in the 
settlement, and ftot reduced to possession by the husband, (a) 
The settlemeni^must state, or import, that it was in* considera¬ 
tion of the wife’s fortune, and it must appear to be adequate 
to the purchase* of her fortune, before it will bar*her right of 
survivorship, (b) 

(5.) As to personal property of the wife, which she had in 
possession at the time of the marriage in her own right, and 
ifot efc quire 'droit, sucH as money, goods, and chattels, and 
movable's, they vest immediately and absolutely in the hus¬ 
band, (c) * and he can dispose of them as he pleases, and on 
his.^eath fhey go to his representatives, Es being entirely his 
'propefty. (t/) ^ , 

___ __ ^ _ 

(a) Butler’s note, 304, to lib. 3 Co. Litt.» 1 Vern,396, note 5. Garforth v. Brad¬ 
ley, 2 Vesoy, 677. Middleton v. Wynn, 1 Eq, Cas. Abr. 70, pi. 15. Packer v. 
Wvndham, Free. Ri Ch. 412. •Drucc v, Dennison, 6 Vescy, 395. 

(b) Cleland v. Cleland, Prec. in Ch. 63. Salway v. Salway, Amb. Hep. 692. Lord 

Eldon, in Druce v. Ddhnison, 6 Vescy, 395. The Master of the Rolls, in Carr v. 
Taylor? 10 IKd. 579. The* cases admit that the settlement will not,bar the wife’s 
equity to a further settlement out of propqfty accruing during coverture, unless it 
be maefe in consideration of her, fortune which »l>«,thcn has, or may thereafter be 
entitled to. • li 

(c) Co. Litt. .351,b. ^ 

ftJi^Bycho statute law Geotgia of 1789, the real estate^clonging to the-wife at 
the marri%e, becomes vested in and passes to the husband in the same manner as 
personal property. Sec infra, vol. iv. p. 29. There is a prevalent disposition in 
many of the stales to onlargerthe powers of the wife, and abridge those of the hus¬ 
band, over her separate property, belonging* tS her at marriage, or subsequently 
by hcr,^nd to substitute the policy of the civil law for that of the commo^ 
lawon the subject. Thus, by the constitution of Wisconsin, aflopted in 1846, all the 
- real and personal property 0 |^ the wife, at the time of her marriage, or acquired by her 
afterwards, are to be her separate propcrtji^ So the legisBiturc of Arkansas have 
exempted all such property from liability for her husband’s debts. 

--- * » . __ _ 

• 

' ’ This is so in-regard to slaves in Kqntucfy. .Potts v. Merritt, 14 B. Mon. (Ky?) 406. 

In Kentucky the property of the husband is not liablq for debts of the wife contracted 
before marriage, but the property of the wife, acquired by devise, descent, bequest, or gift, 
is linbW therefor. Laws of 1866-6, p. 42. * 

^ 2 Ill Wisconsin, in the abjence of any agreement betwien husband and wife, moneys 
earned by the wife during coverture lielong to the husband. Connors v. Connors, 4 WU. 
112 . • 
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II. The duties which the husbcmd assumes. 

(1.) To pay her debts. 

The husband is answerable for the ;wife’s debts before cover¬ 
ture ; but if they are not recovered ^dUr^ng the coverture, he is 
discharged, (a)’ He is answerable for her debts only in virtue 
of the dutj imposed on him to discharge all the obligations of 
the wife; and that his responsibility should cepse after cover¬ 
ture ceases, is, in some cases, rather against conscience; 
•144 but then, as a compensation for the rule^ it is to *be con¬ 
sidered that the charging the husband in all cases with 
the debts, would be against conscience also. It is a strict rule 
of law, which throws upon the husband, during coverture, all 
the obligations of the wife ; and by the same rule of he is 
discharged after the coverture ceases, by the death of the wife. 
Courts of equity have held, that theyccould not vary the rule of 
law according to the fact, whether the husband had, or ha^l-not,^ 
received a portion with his wife, or charge his conscience in one 
case more than in the other. This is the meaning" of the case 
of Heard v. Stamford, {b) according to Lord Redesdale’s expla¬ 
nation of the rule on this point, (c) 


(a) lie is liable for a breach of trust committed by the wife before ia"rriage. P»'- 
meru. Wakefield, 3 Beavan, 227. ^ 

(ft) 3 P. AVms. 409. Cases tejnp. Talb, 173. 

(c) 1 Sch. & Lcf. 263. Witherspoon v. Du'bij.c, in Court of Appeals, in S. C. 
tadr'journal, No. 3, p. 366, S. P. 


1 Where the wife, before m-arriage, held shares in a joint-stock company, whicii remained 
in her name after marriage, the husband refusing to have anything to do with them: fteW, 
that he wa.s not liable as a member of the company. Thf- company’s deed of settlement 
provided that the hu.sband of a shardhoider should not bb a member. Dodgson v. Bell, 
3 Eng. L. & Eq. R. 642. 

* In New York, by statute passed July 1ft, 1853, (Laws of 1853, oh. 676, p. 1067,) suit=;'.b 
recover debts contnictfed by the wife before marriage, may be brought against husband 
and wife; but the judgnjent and execution affect the sepaAite estate of the wife only. A 
husband, however, who acquires the sepaVate pi*5perty of his wife, is liable to the extent 
of such property for her debts‘cout^fwted before marriage. (§ 2, Ib.) But it wa.s held in 
Berlcy r..Rampacber, 6 Duer, (N. Y.) 183, that this Act does not extend to dobts.existing 
at the time of its passage. a f 

In Massachusetts, by statute passed May 6, 1866, the husband of a woman thereafter 
married in that state, cannot be sued for any cause Of action which originated against’her 
before marriage; bat the wife can be sued, and her property attached and taken iff execu¬ 
tion, the same as if she were aole. In California, by statute psased April 17,1860, the sepa¬ 
rate property of the husband is not liable for the debts of the wife contracted before mar¬ 
riage, but the separate property of the wife is liable. , 
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The rule of law oa this subject may operate very injuriously 
to creditors; for if the wife be largely indebted before marriage, 
and the husband takes aiyi appropriates all her personal prop¬ 
erty to himself, and the.tvi^ dies before the creditors have col¬ 
lected their debts, the husband is no longer liable, and the 
creditors^of the -^ife are left without reralfedy. * If tl^p husband 
himself dies before the debts are collected, his representatives 
are not liable j and though the wife remains liable after her hus¬ 
band’s death, fof her former debts remaining unpEftd, she may 
have no property to pay them. The answer to this objection is 
attempted by Lord Maccl^esfield, in The Earl of Thomond v. Earl 
of ^ffolk. (a) It may be hard, he observes, that the husband 
should answerable for the wife’s debts, when he receives 
nothing from her; but we are to set off against that hardship 
the rule, that if the husband has received a personal estate with 
the 3 ^ife, and h^pens not to be sued during the coverture, he is 
not liable. He runs a, hazard in being liable to the debts, much 
beyond the personal estate of the wife; and in recom¬ 
pense for that • hazard, he i» entitled to the whole of her * 145 
personal estaife, thouglf far exceeding the debts, and is 
discharged from the debts as soon as the coverture ceases. In 
Ifear4 v. Stamford, IJiere was a strong effort made before Lord 
Ch. J.JTalbotf to charge the husba#id, after the wife’s death, with 
a debt of hers, dum sola^ tp the extenllff what he had received 
from her, for she happened to bring a large personal estate^ tO 
he r hus band. The injustice of the case was .pressed upon the 
court^Sl upon the rule as it stood, a feme sole might be worth 
10 ,000/. and owe 1,000/., and marry and die, and the husband 
might appropriate the^0,00p/. to Ms*own use, and not pay one 


facing of tli^ debt. Lord Nottingham was sojprovoked at th^ 
havlship of the rule, in a case in which the wife brought a large 


portion to her husbaifd, and died^ and when the husband con¬ 
tinued in possession of the goods, ar^d refused to pay the very 
debt Qontracted by the wife fo:^the goods, that he declared he 
would alter the law. But Lord Talbot said, that nothing less 
than an Act of Parliament could alter the law and the rule was 
fixed,*that the husband was liable for the wife’s debts only 




12* 


(a) 1 P. Wms. 469. 
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during the coverture, unless the c]feditor recovered judgment 
against him in the wife’s .lifetinie,^ and that only the wife’s 
ehoses in action not reduced to possession in her lifetime, would 
be assets in her husband^s hands, when they come to him, as 
her administrator. If relief ought to be given against the hus¬ 
band, because he recfiived sufficient property with the wife, then 
by the same reason, if the wife had brought no fortune to her 
husband, and judgment was recovered against him during 
coverture, belief ought to be afforded to the’husband against 
this judgment after his wife’s death. He declared that the rule 
could not be disturbed by a court of pquity; and it has contin¬ 
ued unaltered to this day. The husband is liable, not as the 
debtor, but as the husband. It is still the debt of thevwKe, and 
if she survives her husband, she continues personally lia- 
* 146 ble. (a) * It has also been held by the K. B., in Miles v. 

Williams^ [b) that the debts of the wife dnm sola, aa.we\l 
as the husband’s debts, are discharged by the bankruptcy of the 
husband. It is clear that a certificate of bankruptcy discharges 
him; and Lord Ch. J. Parker thought that the wife was also 
discharged forever, and not merely duHng the husband’s life, 
though on that point, he said, it was not necessary to give a 
decided opinion.* 

(2.) To maintain hef?^ 

“The husband is bound to provid 3 his wife with necessaries 
suitable to her situation and his condition in life; and if she 
contracts debts due for them, during cohabitation, he is obliged 


(a) Woodman w. Chapman, 1 Campb. N. F. 189. 

• (6) 1 P. Wms. 2^9. It was decided, in Lockwood v. Salter arid wife, 2 Neril’'; & 

Manning’s Hep. 25r5, tliat the'wife’s debts, dum sola, were cxtingnished by thQ^haa* 
band’s discharge as a^ bankrupt or insolvent. But sej contra, infra, 138, Mallory 
V. Vanderheyden, the rule in equity, iind which is the correct rule, though the rule at 
law b otherwise. ' i 


I This was held to be the lawdn Arkansas. Lamb v. Belden, 16 Ark. 639. And the estate 
of a deceased husband, b not liable for the debts of hb wife contracted before marriage. 
Cureton o. Moore, 2 Jones, £q. (N. C.) 204. 

^ It b now settled in New York, that a discharge of th# husband under the bankrupt 
laws, is no dboharge of the wife. Mallory ». Vanderheyden, 3 Barb. Ch. 9. S. 0.1 Const. 
B. 463. 
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to pay those debts; fgr anything beyond necessaries he is 
not chargeable. He is bound,by her contracts for ordinary pur- 
(diases, jfrom a presumed/issent on his part; * but if his dissent 
be previously made kpb\sgi, the presumption of his assent, is 
rebutted. He may still be liable, though the seller would be 
obliged |o show^at least, the absolute necessity of the purchase 
for her comfoifc. {a) If the tradesman furnishes goods to the 
wife, and gives the credit to her, |he husband is not liable, 
though she wa^at the time living with her husbaftd. (6)^ Nor 
•is he liable for money lent to the wife, unless his request be 


• (a) ^th^ringtoii r. Parrott, llSalk. 118. 2 Lord Raym. 1006, S. C. Montague.». 
Benedict, Barnew. & Cressw. 631f» 

(6) Bentley v. Griffin, 5 Taunton’s Rep. 356. Metcalfe v. Shaw, 3 Campb. 22. 

_!_ _4 ____ 

• • • 

, 1 Qjjman ®. Andrn^ 2 Wms. (Vt) 241. 

a Simhkons v. McElwain, 20 Barb. (N. Y.) 420. If the goods supplied be necessaries, the 
husband is not tlie less liable, because tliey are cliarged upon the tradesman’s books to the 
wife. Furlong v. Hysom, 35 Maine, 332. »Icwsbury^r. Newbold, 40 Eng. Law and Eq. 
618. Where the wife employed counsel to prosecute a petition for divorce, and a divorce 
was obtained, it vsis held that»the coun.sel fees could not be considered as necessaries for 
the wife, but that she only was liable to her counsel. Shelton v. Pendleton, 18 Conn. R. 
411’. Johnson v. Williams, 3 Greene, (Iowa,) 97. But it was held, in Brown Ackroyd, 
34 E. L. & Eq. 214, that a proctor’s fees might bo recovered as necessaries, if there were 
Reasonable founds for insfltuting the suit. In Coffin v. Dunham, 8 Cush. 404, the hus¬ 
band ^as held to*be not liable foi;thc fees of counsellor, who had successfully defended 
the wife against his libel for divorce. In Johnsoi?1ft'»WiIliams, 3 Iowa, 97, the husband 
was held not liable for the fees%f an attorney employed by the wife to prosecute a^vorce. 
Such fees are not necessaries for^which the husband is liable. And see Williams v. 
Monroe, B. Mon (Ky.) 514. *116 is chargeable with the ei^ense of necessary medical 
atfSnlftelfc upon his wife. Cothran v. Lee, 24 Ala. 380. But not for the fees of one who 
’ neither has, nor professes to have, any medical skill or knowledge of diseases or their 
remedies. Wood r. O’Kelloy, S-Cush. 406. The husband is not liable for goods furnished 
to his wife which were fitting for her station Hk Mfe, if, in fact, she was supplied by him 
with necessaries a£ the time of the purchase. Renaux v. Teakle, 20 Eng. L. & Eq. R. 346. 

an action ffir goods supplied to the wife on her order aloye, the question is, in (tie 
aBence of such evidence of necessity as may show *an agency in law, not whether the 
goods were necessaries, but ♦hether there was an agency or authority in fact. Read v. 
Teakle, 24 E. L. & Eq. 332; and see Savyer »#Cutting, 23 Verm. 486. This is a well con¬ 
sidered case as to what inferences of agency {iu,the absence of positive proof) may be 
inferred from the marital relation. See Burk i». toward, 18 Mis. R. 241. Ruddock v. 
Marsh, 88 E. L. & Eq. 616. , • , ^ 

But for necessaries, the wife of a lunatic, confined ii^an asylum, may pledge his credit, 
and the husband may be sued for debt. Reed «, Legard, 4 Eng. J.. & Eq. R. 628. Where a 
marrifd woman, in prison for the non-payment of fines,^imposed fer tiie violation of the 
statute prohibiting the saletof intoxicating drinks, gave certain promissory notes required 
to procure her releas^ it was held her husbaijd was not liable therefor. Bates v. Enright, 
42 M^o, 106. 
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averred and shown, (a) So, if the husband makes a reasonable 
allowance to the wife for necessaries during his temporary 
absence, and a tradesman, with notice of this, supplies her 
with goods, the husband is not liable, ilnless the tradesman can 
show that the allowance was not supplied, (b) K the husband 
abandons his wife, or they separate by consent, without any 
provision for her maintenance, or if he sends her away, 
* 147 he is liable for her necessaries, * and he sends credit with 
her tft that extent, (c)^ But if the wife slopes, though it 
be not with an adulterer, he is not chargeable even for necessa^ 
ries. The very fact of the elopement and separation is suffi¬ 
cient to put persons on inquiry, and whoever gives the wife 
credit afterwards, gives it at his peril. The husband ^ no*t 
liable unless he receives his wife back again, (d) The duties of 
the wife, while cohabiting with her. husband,’ form the consider¬ 
ation of his liability. He is accordingly boun^^ to provic^ for^ 
her in his family ; and while he is not guilty of any cruefty, and 
is willing to provide her a horne, and all reasonable necessaries 
there, he is not bound to furnish them elsewhere. All persons 
supplying the food, lodging, and raiment, of a married woman 
living separate from her husband, are bound to make inquiries, 
and they give credit at their peril, (e)^ , . . 

( K 

(а) Stone v. Macnair, 7 Taiiivtol, 432. , 

(б) Holt V. Brien, 4 Barnew. & Aid. 252. If there < je an amicable separation of 
husband and wife, and he furnishes her with iieceslaries according to the agreement, 
he is not liable for article^ furnished to her by a tradesman, though he had.iiojiotfce, 
for the moral obligation on his part ceases. Caney v. Patton, 2 A8hmead,'^i4t). Mr. 
Wallace, one of the learned editors to the American edition of Smith’s Leading 
Cases, in Law Library, N. S. vol. xxv^., says that this'^casc in Pennsylvania is the 
ablest case on the subject to be found in the American books. ^ 

*(c) Walker r. Simpson, 7 Watts & Serg. 83. < 

(rf) Robinson f>. Greinold, 1 Salk. Rep. 119. Morris v. Martyn, Str. Rep. <^7. 
Child V. Hardyman, Str. Rep. 87.5. Manby v. Scott, 1 IJ'^od, Rep. 124. 1 Sid. Rep. 
109. 1 Lev. Rep. 4, S. 12 Johns, ilep. ^93. 3 Pick. Rep. 289. Kirkpatrick, 

Ch. J., 2 Halsted’s Rep. 146. • , 

(e) M’Cutchen v. M’Gahay, 11 dohns. Rep. 281. Mainwaring w. Leslie, 2 Carr. & 
Payne’s^. P. Rep. 507. Hindley v, Ma quis of Westmeath, 6 Barnew. & Cress. 200. 

1 Walker v. Lalghton, 11 Fo.ster, (N. H.) 111. Calkins v. Long, 22 Barb. (N. Y.) B7. 
The husband is liable for the funeral expenses-of the wife, though they were, by'agree- 
ment, living separate at the time of the death. Ambrose v. Htarrlson, 4 Eng. L. & Eq. B. 

631 . . 

8 The husband, having a right to the wife’s services, may maintain an action for 
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It has been a question.whether, if the wife elopes, and re- ! 
pents and returns again, an^ her husband refuses to receive 
her, he is then bound for j^er necessaries. The opinion of Lord ; 
Ch. J. Raymond, in CMJ!d \ Hurdymm^ {a) seems to be, that he 
would be liable; for he says that if the husband shpuld refuse 
to receivp the wife, “ from that time it may be an answer to the 
elopement.”* •Lord Eldon subscribed to that case, and the 
same doctrine has been declared in New York; {b) but it does 
not apply wherd> the wife had committed adulterji^ (c) It has 
lilso been a debatable point, whether, if the husband 
should refuse to provide necessaries for his wife, and * pro- * 148 
hibit a particular person, or any person from trusting 
h*er, alid.flhe should, notwithstanding the prohibition, be trusted - 
with necessaries suitable to her age, and degree, and rank in , 
life, the law would then, notwithstanding such prohibition, raise 
.an ^umpsit gainst the husband. In the case of Manby v. 
Sco<^, ^h the reign of Charles II.,(«f) which was* argued many 
times at the*bar, and then in the^Exche^uer, by aU the judges of 
England,*it appeared to be*the opinion of a large majority of 
thf judges thaft the hu^and could not be charged even with the 
necessaries for the wife, against his express previous prohibition 
tp trqst Ijpr, and that her remedy would be in the spiritual 
court^or alimony. But the minority of the court held, that the ' 
husband would be chargeable from the necessity of the case; 
and that the husbandT cqnnot deprive the wife of the liberty 
• w hich t he law gives hear of providing necessaries at his expense 
for^e^reservation. This opinion of the minority seems to be 


(o) 2 Str. Rop. 875. 




M’Ciitchen#t;. M’Gahay, 11 Johns. Rep. 281. M’Gahay v. Williams, 12 Ibi(i 
29 !^ Ewers V. Hutton, .3 Esp. 256. •, * • 


(c) Govier r. Hancock, 6 lerm Rep. 603. 

(d) 1 Mod. Rep. 124. 1 Sid. Rep. IQO. l4^eT. Rep. 4, S.*C.; and the case is re¬ 


ported at large, with learned notes, in Smith’s Lidding ‘Cases, in Law Library, N. S. 
vol. xxniii., in a new translation from the original t'rcnch in Sidefin, by J. (^Philli- 
more. Esq. It^s one of the most into res tingp cases, and in ability and learning the 


discussion is equal to any in the English law. 





glanderous words affecting <her health and spirits. Olmsted w. Brown; 12 Barb. R. 
667. • 


1 Glemeq^ V. Mattison, 3 Rich. B. 93. 
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« 

the received law at this day, and the exkeme rigor of the old 
rule is relaxed.^ The husband is bound to provide his wife with 
necessaries when she is not in faulty from a principle of duty 
and justice ; and the duty will raise an assumpsit independent 
of .his consent, and when no consent can be inferred, as in the 
case of a refusal on his part to provide her* with necessaries. 
If he turns her out of doors, and forbids all matikind from sup¬ 
plying her with necessaries, or if she receive such treatment as 
affords a ressonable cause for her to depart from his house, and 
refuse to cohabit with him, yet he will be bound to fulfil hej 
contracts for necessaries, suitable to her circumstances and 
those of her husband, {a) ^ The case of Bolton v. Pren- 
* 149 tice^ (6) which * arose in the K. B. as late as. 18 Geb. 

IL, goes the length of establishing this reasonable doc¬ 
trine. The wife took up necess/iri^ on credit after the hus¬ 
band had used heif ill, afid abandoned her, and forbidden the 
plaintiff from, trusting her. But the K. B. held that i^ie hus¬ 
band had no right to make such a prohibition in.such a case ; 
and they distinguished the case from that of Manhy v. Scott, 
because, in that case the wife was guilty of the first wrong; 
and they sustained the action of the assumpsit for the goods 
sold to the wife. 

♦ « * • 

' I • 

(а) Houliston v, Smyth, 3 Hingham's Rep. 127. In this case the court considered 
the to be, that if a man rendered his house un^t for a modest woman to continue 
in it, or if the wife had rea.sonablc ground to apprehend personal violence, she ^was 
justified in quitting it, alid the husband would he liable for necessaries fii''. for 
her .support. 

(б) Str. Rep. 1214. 

_____ . « _ s _ 

« I 

c 1 Clement i*. Matti-.pn, 3 Rich. R. 93. • 

2 The-party futnishiug necessaries must prove that the wife left for a .sufiicieiit c^se. 
Blowers v. Sturtevant, 4 Denio's R. 4G. Adultery by tli%. hu|J)and is a suflieient cause. 
Sykes V. Halstead, 1 Sandf. (Law) R. 4tJ3. Hsincoek v. Merrick, 10 Cush. (Mass.) 41. 
Snover v. Blair, 1 Dutch. (Nk J.) 94. Reese v. Chilton, 26 Mis, (6 Jones) 698. Wil¬ 
liams V. Monroe, 18 B. Mon. (Ky.)*614, ^ 

If a flhsband, who is able to sujkport hif, wiVe, dr^ve her away from his house, he cannot 
be charged with her support ag a pauper at the suit of the superintendents of the poor. 
Norton v. Rhodes, 18 Barb. 100. See Commissioners v. Hildebrand, 1 Carter, (Ind.) 666; 
but it seems to be held, m Massachusetts, that a town may in such a case rccovtr of the 
husband the amount expendcJl in the necessary support of ^the wife as a pauper, but not 
for supplies suitable to her condition in life. Monson v. Williams, 19 Law Rep. 412, (Nov. 
1866.) * 

• • 
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In a modern decision, in the K. B., (a) it was held, that if a 
man turned away his wi^ without justifiable cause, be was 
bound by her contracts for necessaries suitable to her degree 
and estate. If they lived together, he is only bound by her 
contracts made with his assent, which may be presumed. If 
the wife goes bSyond what is reasonable and prudent, the 
tradesman trustg the wife at his peril, and the husband is not 
bound but by his assent, either express or reasonably implied. 
The doctrine of* the Supreme Court of New Yoik is to the 
s^amc effect, {b) 

(3.) Liable for her torts. 

The husband is liable for the torts and frauds of the wife 
cdmra^tted duHng coverture.^ If committed in his company, 
or by his order, he aloile’is liable. If not, they are jointly 
liable, and the wife-must,be,joined in the suit with her hus¬ 
band, 
or a ^ 

be sought bypimprisonment, on execution, the husband is alone 
liable to imprisonment, (c) .The wife, dCuring coverture, cannot 
be taken on a»ca. sa. for her debt dum sola^ or a tort dum sola, 
without her husband; and if he escapes, or is not taken, the 
court will not let her^lie in prison alone, [d) If the tort 
or offence be 4 )unished criminally^by imprisonment, *or *150 
other corporal punishment, f^e wife ai»ne is to be pun¬ 
ished, unless there be ^vi^ence of coercion, from the factJJhat 
. th€i offenjce was committed in the presence or by command of 
the*1i^Brt»and. This indulgence is carried so far as to excuse 


Where the remedy for the torf is oifly damages by suit, 
s, the hu^and is liable with the wife; but4f the remedy 


(a) Montague u.•Benedict, 3 Barnew. & Cress. 631. 

M’Cutchcn*. M’Gahay, II Johns. Rep. 281. The husband is not liable on at 
n^liable note given by the wife, even in a suit by the hona *Jide Indorsee, though 
given for goods purchase^by 4«ier to carry on her trade, unless it was given with his 
authority or approbation. Reakcrt v. Sgnfordf 5 Watts & Serg. 164. 

(c) 3 Blacks. Com. 414. , 

(d) Jc||pk.son V. Gabree, 1 Vent. Rep. 51. * ^ 

___ . _ • • 


• A wife, having no power at law to enter into the conti-nct of agency with her husband, 
it vxmldfeem to follow that she cannot be made liable for hi^ fraud, while assuming to act 
for her in that capacity. Biniseye v. Flint, 8 Barb. S. C. Rep. 600. In an action against 
husband and wife for a Jibel published by the latter, no less damages shall be recovered, 
than if the woman were unmarried. Austin v. Wilson, 4 Cush. 273. 
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the wife from punishment for theft committed in the presence 
or by the command of her husband, (a) But the coercion 
which is supposed to exist in that case is only a presumption of 
law, and, like other presumptions, naay' be repelled.* 

HI. Wife's capacity at law to act as a feme sole. 

(1.) To purchase and sell land. ' ^ 

The disability of the wife to contract so as to bind herself, 
arises not f>om want of discretion, but bccausQ she has entered 
into an indissoluble connection, by which she is placed under 
the power and protection of her husband, and because she has 
not the administration of property, and has given up to him aU 
personal property in possession, and thu right to receive aK such 
as may be reduced into possession. ('6) But this general rule is 
subject to certain exceptions, when the principle of the rule could 
not be applied, and‘when‘Reason and justice dictate a departure 
from it.‘^ , ' .p * 

In the first place, a wife may purchase an estate in fee without 
her husband’s consent, 4nd the conveyance will be good, if the 
husband does not avoid it by some act declaring bis dissent, and 
the wife, after her husband’s death, may waive or disagree to 
the purchase, (c) But the conveyance of a feme covert^ except 
by some matter of record, was absolutely void at law,^ and in 


(а) 1 Hawk. P C. b. 1, ch. 1, sec. 9. 

(б) 1 Vesey, 305. 1 II. Blacks. Hep. .346. 

(c) Litt. sec. 6C7. Co. Litt. 3, a ; 356, b. Sj Blacks. Com. 292. 


1 Uhl V. Commonwealth, 6 Gratt. 706 Commonwealth v, Murphy, 2 Gray, 010. A wife 
cannot bo convicted of feloniously re&iVing stolen goods'from her husband. Regina v. 
Brooks, 14 E. L. & Eq. 6S0. Regina i\ Mathews, 1 E. L. & Eq. 649. It is held in Road- 
Sap t!. Sipe, that g, joint action of trcspa.ss will lie against husband and wife for an 
committed by both. 0 Gratt. 213. And where a p.arty brought an action against husl.uid 
and wife jointly for an agsault by the latter, it was held ei'Vor fe nonsuit him as to both, 
on the ground of the presumed exemption* of the wife. Wagoner «. Bill, 19 Barb. 321. It 
may be well to remark, that tllis ipin.rmity of the wife does not extend to the crimes of 
treason^,murder, or robbery, nor, in general to those crimes (except theft) which are 
mala in se; fi\en in respect to theft, if th. wife wa.. not drawn to the offence by the hus¬ 
band, she is guilty as well as the husband. 1 Russell on Crimes, p. 10. 

* In New York, if any .female, being or afterwards becoming n married woman,deposits 
funds in a savings-bank in het«own name, the oiilcerB of such bonk are authorized to pay 
the same to her, and her receipt will be a sutBcient discharge. Laws of New York, 1860, 
cb. 91. 

* Where lands were conveyed to a married woman who had been deserted by ker hus- 
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England the wife used to gass her freehold estate by a fine, and 
this and a common recovery vj;ere the only ways in which she 
could, at common law, copvey her real estate. She might, by a 
fine and a declaration of tije uses thereof, declare a use for her 
husband’s benefit.^ So if the husband and wife levied a fine, a 
declaration of the uses by the husband alone would bind the 
wife and her h«irs, unless she disagreed to the uses during the 
coverture, (a) As a general rule, the husband must be 
a * party with tile wife to her conveyance but if she *151 
levied a fine as a feme sole^ without her husband, though 
it would be good as against her and her heirs, [b) the husband 
may avoid it during coverture, for the benefit of the wife as 
w*ell ag for him'self. (c) i^ow the English law is changed as to 
the mode of conveyance of the wife, by the abolition of fines 
and recoveries, and‘the wife* conveys by deed, with the hus- ' 



(a) Beckwiih's case, 2 Co. 57. Swanton v. Raven, 3 Atk. Rep. 105. In Durant 
V. Ritchie, 4 Mason's Rep. 45, the hu'sband and wife conveyed to A. in fee, to the use 
of the grantors for their joint lives, aiftt to the survivor in fee, and the uses were held 
to be well raised out of the scisfci of A. 

(U) Bro. Abr. tit. Fines, pi. 75. Perkins, sec. 20, Shep, Touch, by Preston, p. 7. 
(c) Preston on Abstracts of Title, vol. i. p. 336. By the Fine and Recovery Act of 
3 & 4 \Vtn. I\% c. 74, the coifrt of C. B. may, whenever the husband’s concurrence can¬ 
not be procured from any cause whatever, aphorize the wife to convey her lands by 
deed witliout his concurrence.^ This analogcjusHw the provision in the Civil Code 
of Louisiana, art. 127, taken frwn the Code Napoleon, art. 218, by which, in case the 
husband refuses to authorize his wife to sell her paraphernal property, she may apply 
• to t^^ iudga of the place of he* domicil for authority, and t^ich he may grant after 
hearing ra!*partic3. 


band, a mortgage deed, given back by ber at the same time to secure a part of the pur¬ 
chase-money, was ^eld void. Concord Bank v. Beilis, 10 Cush. 276, Nor i.s a married^ 
wo'iWiin estopped from setting up title to lands, as agayist one claifniiig»as grantee under 
her ^'arranty deed, which lalseW purported to have been executed before her marriage. 
Lowell 17. Uaniels, 2 Gray, 161. * ^ • 

t The wife, even at common law, may^ake a conveyai^cc to her husband through a 
third person, to whom the wife first conveys, and wlio^lien conveys to tlie husband. Jack- 
son 17. StRvens, 16 Johns. R. 110. Merjam i^Har.scn, 2 Barb. Cli. R. 232. But 
that a married woman may not, by uniting with l^r husband in a conve 3 ’ance of her lands 
to a trustee, reserve a valid power to appoint it to the husband’s use, or convej’ it to him 
by devis^ Dempsey v. Tylee, 3 Duer, 73. • 

® Scott V. Purcell, 7 Blackf. R. 66. But see, as to the law*ln New York, th^ F. Ins. Co. 
V. Bay, 4 Barb. S. C. Rep. 40f. Affirmed in the Court of Appeals, 4 Comstock R. 1. The 
mortgage of tlie wife, without the concurrence of the liusi and, was held to bo good. 

« See 30 E. L. & Eq. 493; Id. 619; 30 Id. 348; 33 Id. 227, 282. 

VOL. ir. 13 
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band’s concurrence, (a) The wife ipay, as an attorney to an¬ 
other, convey an estate in the game manner as her principal 
could, and she may execute a powetr simply collateral, and, in 
some cases, a power coupled with jvti interest, without the con¬ 
currence of her husband. (Z>) She may also transfer a trust 
estate, by lease and release, as a feme sole, (c) , 

The conveyance of land by femes covert., uioder the govern¬ 
ment of the colony of New York, was, in point of fact, by deed 
and not by^fine, and upon the simple ackno\^ledgment of the 
wife before a competent officer, without private cxaminatioiv 
Such loose modes of conveyance were mentioned in the Act of 
the 16th of February, 1771, and were confirmed ; but it was de¬ 
clared, that in future no estate of a feme covert should pass Isy 
deed, without her previous private acknowledgment before the 
officer, apart from ^her Imsband,' thfxt she' executed the deed 
freely, without any fear or compulsion of her husband, {d) ^. The 


(a) By the English statute of 3 4 Wm. IV. c. 74, abolishing fines and recoveries, 

married women are enabled, with the eonruri'tnee of tlieir Imshaiuls, and in special 
cases without it, to dispose liy deed, or reliinjui'h (•my estate l\iey may have, as 
elFeetually as they could do if sold, provided the deed of a married woman he acknowl¬ 
edged hy her before a competent otlicer, on a jaevious examination, apart from her 
husband. r , ^ l 

(b) Sugden on Towers, c. 3, sec. 1. .Co. Litt. .'j2 a, 112 a. 

(c) Burnaby Gridin, .3 Vesey.-266. 

(d) It is worthy of notice, however, that in the Act of tlie first legislature of New 
Yorl^,- in 1683, under the Duke of York, and which tvas termed “ the charter of liber¬ 
ties,” it was provided, jjiat no estate of li/cmn eoeertishonld he conveyed,but by deed 
acknovvlcdgf'd by her in some court of rccoid, and she being secrctlj'“TTraniined, 
whether she did it freely, witliout tlircats or compulsion of her husliand. In the old 
colony of Tlymouth, it was enacted bylaw, in 1646', -that the acknowledgment of a 
sale of lands by the tvife before a iiAgYstrate was sufHcfent. Tlyipouth Colony Laws, 

Jby Brigham, 1836, p. 86. In Massachusetts, under the Province Act of 9 William III., 

a wife, in conjunctioft with licr Vusliand, might convey her rciil estate by deed ofe^jUr- 

a 


1 The certificate of the officer muit^hc cofliplete according to the requisition of the 
statute to make a married woman’o A'ced ofierativc. It cannot be aineinlod by parol te.sti- 
mqny/ ^ f the officer, after Ins term of office Ija.? expired. Elwood v. Klock, 13 Barb. R. 50. 
Dennis v. Taiqiemiy, 20 Barb. 371. " * 

By a recent statute of Vcrmfmt, the separate acknowledgment of married women to 
deeds 1 - no longer requited. They execute deeds in the same manner as their husbands. 
Laws of l'‘.ol, p. 29. « 

The wile may he estopped from impeaching the valiility o^ a conveyance made without 
her separate acknowledgment, if by her own free act she reccivcgtlie consideration. Pul¬ 
ton V. Moore, 25 I'crm. 408. ticc Curtiss v. Follett, 16 Barb. 337. » 
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deeds of femes covert^ in the form used in other cases, accom¬ 
panied by such an examination, and which is still required by 
statute, (a) have ever siijce been held sufficient to convey their 
estates, or any future contingent interest in real property, and 
fines and recoveries are now abolished by statute in New 
York, If the wife resides out of the state, she may unite 
with her husband and convey all her right and interest, 
present and contingent, equally * as if she were a feme * 152 
sole^ and without any such special acknowledgment, (c) 

,Nor does a deed by the wife, in execution of a power or trust, 
require a private examination, [d) 

This substitute of a deed for a conveyance by fine has pre¬ 
vailed throughout the iJiiited States, as the more simple, cheap, 
and convenient mode of conveyance, (e) The reason why the 
husband was re(j[uived to join with his wife in the conveyance 
^was., that his ^sent might appear upon ^iie face of it, and to 
show Tie was present to protect her from impo^tion; and the 


gain and sale, duly executed, acknowledged, and recorded, without b^ing privately ex- 
aiAiued, wlictlier she did it freely or not. Judge Trowbridge said, such had been tlie 
practice in the provmoe down to his time, and he held such conveyances, so authenti¬ 
cated, Jo be jalid. Sec hjy opinion in the American Juiist, No. 27. See, also, Fow¬ 
ler r. Shearer, 7 Jlass. Hep. 14, 19-22. Tljp Kevtsed Statutes of Massachusetts, of 
1830, /five a sanction to the joint deed of husband ^nd wife; but though the deed will 
pass her real estate, it will norland h?r by any covenant or estoppel. , 

(а) N. Y. llovised Statutes, vol, i. p. 7.')8, see. 10. 

(б) IhuL vol. ii. ]i. .343. If, hywever, the party was an infant as well as a. feme covert^ 
th?ntsl;»mity arising from infancy remains, though she execute and acknowledge the 
deed in the form jireserihed by the statute, liool i>. Mix, 17 Wendell’s Hep. 119. 

(c) New York Revised Stapites, vol. i. p. .578, see. 11. 

(d) riatt, J., in^Jaques u. ^lethod-^ Elds. Cfliifeh, 17 Johns. Rep. 590. -Sturges v. 

Corp, 13 Vesey,J90. When the wife’s property settled on her is the subject of 
d'^.d, equity looks upon her as a feme note, and as incident to tlic ownership in her, is 
hef power of disposition without the concurrence of her husband. Pow'dl v. Murray, 
2 Edw. V. Ch. Rep. 6.36. ^ • 

(e) Davey i>. Turner, 1 Dali. Rep.*11. Watson i’. Jlailcy, 1 Binney's Rep. 470. 
Jackson v. Gilchrist, 15 Johns. Rep. 89. Fowlci* Shearer, 7 Mass. Rep. 14. Gor¬ 
don V. ILaywood, 2 N. H. Rep. 402.^ Thfteh^r v. Omans, Supplement to 3 PIAfcfiep. 
521. Lithgow*!;. Kavenagh, 9 Mass. Rep. 172. EJmer’s N. J. Dig. 83. Acts of 
North Carolina, 1715, 1750. The method of conveying lands by fine and common 
recovefy was never in use in North Carolina, and the statutes of 1715 and 1750 re¬ 
quired the wife’s previon*private examination before her conveyance by deed was 
binding. The law o^the island of Jamaica allows a married woman to convey by a 
simple conveyance with her separate ackirowlcdginent. 
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weight of authority would seem to be in favor of the existence 
of a general rule of law, that the husband must be a party to 
the conveyance or release of the wife.^ Such a rule is founded 
on sound principles arising from tljp telation of husband and 
wife. But there are exceptions to the rule, and it is not univer¬ 
sal in its application. In New Hei^npshire, the wife, qpcording 
to statute and usage, may release her right of* dower by her 
separate deed, executed without her husband ; (a) and in Massa¬ 
chusetts it bas been said, by a very high au‘ihority, that the 
wife, by her separate deed executed subsequently to a sale by, 
her husband, and in consideration of that sale, may release her 
right of dower, {b) In the State of Maine the same exception 
has been adopted ; and it is declared fo be the usago^or, coni- 
mon law of New England, that a wife, in consideration of her 
husband’s conveyance, may, by hor own separate deed, release 
her right of *dower to the grantee of l|pr husbat^d* (c). 
* 153 Subject to this exception, * the general rule is cj^^licitly 
recognized in those states where the exception prevails. 
But in Massachusetts, even the exception is now understood 
not to existf and it is declared that the htisband ntust be a painty 
to the deed of release by the wife of her dower, and the previous 
conveyance by the husband is not sufficient to give,the wife^s 
deed, executed by her alone, validity, (d) ^ In New York, this 
particular question has m-ver been .judicially settled ; it is, how- 
ever<y.declared by statute, (e) that if a pnarried woman execute a 
power by grant, t|^e concurrence of herohusband, as a . pa^V j is 
not requisite ; and if she reside out of the state, though she may 
convey any real estate situated within, the state, without any 
other acknowledgment or pr6of of the execution of it than that 
required of a feme sole, she is in that case to “^‘oin with her 


(а) Woodbury, J., in 2 N. H. Rep. 176, 40.'5‘. 

(б) Parsons, Ch. J., in Fowler‘.;.'Slicarer, 7 Mass. Rep. 14. 

V, Hamilton, 3 Greenleaf’s^Ref*. 63,^ 

(d) Powell V. Monson and Bjimfield Manufacturing Company, 3 Mason’s Rep. 347. 
Hall V. Savage, 4 Ibid. 273. Jackson on Real Actions, 326. 

(c) N. Y. Revised Statutes, vol. i. p. 736, sec. 117. 


e 

t Gerrish v. Mason, 4 Gray, (Mass.) 432. 
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husband ” in the conyeyaijce. {a) The substitute in favor of a 
conveyance by the wife, of a deed for a fine or common recovery, 
was made in Maryland, Jby the colony statutes of 1715,1752, 
and 1766 ; and the statute Jaw of that state is explicit, that the 
husband and wife must joiji in the conveyance, {b) So, in Mas- 
sachusetliS, from the earliest periods of the colony, the wife, with 
the concurrence of her husband, could convey her estate in fee 
by deed duly acknowledged and recorded, (c) In South Caro¬ 
lina, Georgia, afid Kentucky, the wife conveys ill the same 
way; and in Rhode Island, Connecticut, Ohio, Indiana, Mis¬ 
souri, and North Carolina, (and this is no doubt the general 
rule,) the husband must ^oin in the conveyance by the wife, and 
she n^ust be separately examined before an officer, {d) 

In Virginia, it is laid *down as the general rule, that the * 154 
wife’s deed, to be valid, m«st be executed by the husband 
lilso, In Nfw Jersey, by their early colony laws, the wife 
might convey her estate by deed, provided she was previously 
and privately" examined by a magistrate^ (/) Upon the view of 
our American law on this sftbject, we may conclude the general 
rule to be, that the wif5 may convey by deed ; that she must be 
privately examined;^ that the husband must show his concur¬ 
rence. to ^he wife’s .conveyance by becoming a party to the 


(ti) N. Y. Rcviscil Statutes, *01. i. p. “5S, sec. 11. 

(/<) Lawrenee v. Ileister, 3 IIarr.*& Johns. Rep. 371. 

(^1,4. ^Ia«on’s Rop. 45, 62. • ^ 

(d) Miufchestcr v. Hough, .5 Mason’s Rep. 67. Revised Statutes of Ohio, 1831. 

See, also, Ter. Law of Ohio, 17!)3. Chase’s Statutes, vol. i. p. 186. The statute law 
of Ohio requires the ccrtificat^of the separate exauiination of the wife to her deed, to 
state that the contents of the deed wc»c made known*to her. Cha.sc’s Statutes, vol. iii. 
Act of Nortli Caiolina, 1751. Hrown v. Starke, 3 Oana’s Ken. Rep. 320. Prince'* 
Di<j. of Statutes of Georgia, (2d edit. 1837,) p. 159» Revised* Statutes of Indiana, 
1838, p. 313. Statutes of Cc*ineotieut, 1838, p. 392. R. S. of Mi.ssouri, 1835. But 
in Maryland it has been held, that if tl\p wifegives a mortgage of lands held in trust 
for her separate use, though it be not acknowledged as the statute requires in respect 
to deed* of femes covert, the deed creates a specilTe lien, to be enforced in equity. 
Brundige u. Poor, 2 Gill Johns. Rep. 1. « , 

(e) Sexton a. dickering, 3 Randolph’s Rep. 468. • 

y) IJeamin’g & Spicer’s Collections, pp. 235, 268. , 




I In Dewey v. Camupn, 4 Mich. 665, it was held that a deed was void, in which the 
acknowledgment of the wife was taken by the notary through a sworn interpreter. 

13* 
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deed ; and- that the cases in which her deed without such 
concurrence is valid, are to be considered as exceptions to 
the general rule, {a) ^ 

e • < 

(2.) To sue and be sued, ^ 

' If the husband was banished, ^r had abjured the^ realm, it 
was an ancient and another necessary exception to the general 
rule of the wife’s disability to contract, and she was held capa¬ 
ble to contiact, and to sue and be sued, as o.fei.ie sole.^ In such 
a case, both she and her creditors would be remediless without 
that exception. In the case of Belknap v. Lady Weyland^ (b) 
it was held, 2 Hen. IV. ch. 7, that the wife of a man exiled or 
banished, could sue alone, though that exception was regarded 
at that day almost as a j)rodigy; and some one exclaimed ecce 
modo mirum^ quod foemina fert bre^)e Tregis, non nominando virum 
conjunctum robore legis. Lord Coke seems to .put the ce^acity 
of the wife to. sue as a feme sole upon the ground that the abju¬ 
ration or banishment of the husband amounted lo civil death. 
But if the husband be banished for a limited time only, though 
it be no civil death, the better opinion is, that the consequences 
as to the wife are the same, and she can sue and be sued 

(а) It was adjudged in Vermont, in Sumner r,‘Conant, 10 Vermont Rvp. 1, or 
Shaw’s R. S. N. vol. i., that a feme covert coulU not, either separately or jointly with 
her h-jaband, execute a valid powa of attorney to convey lands held in her right. The 
statute giving her a right to convey by deed, did not reach the case. So in Maine, 
the agreement of a mafried woman for the sale of her real estate, thougli^*p*dit .vith 
her husband’s assent, and for a valuable consideration, is void. Lane v. McKeen, 15 
Maine, 304. 

(б) Cited in Co. Litt. 132 b, 133 a; und see, also, Wiimot’s case, Moore’s Rep. 851, 
in which 18 Edw. I., 10 Edw. III. ch. 399, and 1 Hen. IV. ch. 1, and also cited by 

*Lord Coke and Podderidge, J., as precedents to the .same point. »»' 


1 In Kentucky-, a wife may- sue alont, if tin action relates to her separate property. 
Petty V, Malier, 14 B. Mon. (Ky.) 24|fi. In New .Jersey, a feme covert can make no con¬ 
tract, except as to her separate estate. Young v. Paul, 2 Stockt. (N. .1.) 401., A feme 
cOfirTcannot contract, under.tho law.s of CKjiiorn'a, so as to render her liable in a suit at 
law. Rowe v. Kohle, 4 Cal. 28$. In Wisconsin, a married woman has not the power to 
contract debts, so ns to^be liable to a personal action. Wooster v. Northftip, 5 Wis. 246. 
In New York, by the Code oY Procedure, a married woman may sue alone wheA the ac¬ 
tion concerns her separate property-; and alien the action is between herself and husband, 
she may sue or be sued alone, la no case need she prosecut^ by a guardian or next 
friend. « 
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as a feme * sole, {a) . And if the husband be an alien * 155 
always living abroad, the reason of the exception also 
applies; and it was hel4, in the case of Deerly v. Duchess of 
Mazarine, {b) that in ^Sucji a case, the wife was suable as a 
feme sole, in like manner as if the husband had abjured the 
realm. ^Though It was meiftioned in that case that the husband 
was an alien enemy, and had been divorced in France, yet, as 
Lord Loughborough said, (c) the decision did not rest on either 
of those grounds, but solely and properly on the gr#und that the 
.wife lived in England, on a fortune of her own, and separate 
from her husband, who had always resided abroad as an alien.^ 
A^ain, in Wolford v. The Duchess of Pienne, (d) Lord Ken¬ 
ton yeld, that the wife was liable as a feme sole, for goods sold, 
when the husband was a foreigner, residing abroad, and that 
this case came within the principle of the common law, appli¬ 
cable to the c^se of the husband abjuring the realm. K the 
wife -^as not to be personally chargeable for debts contracted 

under suclf circumstances, she would be without credit, and 

* • . 

might starve. And if the‘husband was a native instead of an 
alien, he thought the Vule might be different, as in that 
case he was to be presumed to have the * animus rever- * 156 
/ewdi. (e)^ In the case of De Gaillon v. UAigle, {/) the 

_ • _ _ _-------- 

«. ' 

(а) Note 209 to lib. 2, Co. Litt, Bjiarrow v. Carruthers, decided by Yates, J., and 
cited as good authority in 1 ^'erm Rep. 6. 1 Bos. & Pull. 359. 2 Bos. & Btill. 233. 
Carrol w. Blcucow, 4 Esp. N. P. Rep. 27. In Robinson v. Reynolds, 1 Aiken’s Vt. 
Ri-'p. V’J.'^'the English cases arc ably reviewed, and the c<Jhelusion seemed rather to 
be that ihc wife could only sue and bo sued as a. feme sole, when the husband ivas an 
alien who had always resided gbroad, or was civilitur mortuus, as when he was exiled, 
banished for life, or hud ubjiwed the realm. (liat case, the husband had voluntarily 
withdrawn himseff from the United States, and that was held not to be sufHeient; and 
t^je question wa# by that case still left unsettled, whether trtjjusportation or baniA- 
msnt by law, for a limited time only, would be sufficient. But in the English case. 
Ex parte Franks, I Moore S Scott, 1, more recently decided, the wife ot a convicted 
felon, sentenced to transportation for* 14 years, but detained in confinement in the 
hulks, was held liable to be made a bankrupt, iPsliC traded on her own account. 

(б) f Lord Raym. 147. 1 Salk. Rep.416. 

(c) 1 H. Blaaks. Rep. 349. * * 

{d) 2 Esp. N. P. Rep. 554. Bean v. Morgan, 1 Hill’s S. C. Rep. 8, S. P. 

(c) J’ranks v. Duchess of Pienne, 2 Esp. N. P. Rep. 587.* 

(/) I Bos. &Pull.357., 


1 McArthur v. Bloom, 2 Duer, 151. 
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court of C. B. held the same doctrine, a^d that a feme covert 
was chargeable with her contracts, where the husband, being a 
foreigner, had voluntarily abandoned^ her, and resided abroad, 
and that it was for her benefit that sjie Should be liable, in order 
to enable her to obtain a credit and secure a livelihood. It was 
also said, in that case, that there was no instance in \vhich the 
wife was held personally liable on her contracts,con the ground 
of her husband residing abroad, when he was an Englishman 
born. In corroboration of the distinction contained in that 
suggestion, we may refer to the case of Bogg^et v. Friers {a). 
in which the K. B. held that the plaintiff could not sue as a 
feme sole for trespass to her property, when her husband, being 
a natural-born subject, had deserted her for years before^ and 
gone beyond sea, but without having abjured the realm, or 
been exiled or banished. The oascj of Kxiy v. Duchesse De 
Pienne^ip) introduced a qualification of the distinction in. the 
former cases, between the wife of a foreigner and the '\^^ife of 
a native; and it held that if a foreigner, though a resident 
abroad at the time of the suit brought, had ever resided in » 
England, his wife was disabled to sue. The distinctions in 
the English law, subject to this qualification, have been assumed 
as the law in this country, [c) , 

• 157 ■ * This is the extent of the authorities on this subject; 

and it is easy to se3 that there might be most distressing 
casesirtinder them, for though the husband be not an alien, yet if 
he deserts his wife^and resides abroad permanently, the neces¬ 
sity that the wife should be competent to obtain crediT^ and 
acquire and recover property, and act as a feme sole, exists in 
fuU force, (d) It is probable«-that the distinction between hus- 

(a) II East, 301. '^he rejoinder in this rase, among its averments, stated that fhe 
husband had never abjured the realm. This would imp^ that abjuration was known 
in modem practice, and yet it is admitted in the books, that abjuration or hanishinent 
upon oath, taken by a felon 'on fleeing to a sanctuary, that he would, within forty 
days, leave the realm forever, has l)ecn di-siiscd since the reign of James I., a^d abol- 
ishtiT' Hawk. P. C. b. 2, c. 9, see. 44.' 4 Blaf^cs. Comm. 326. The privilege of 
sanctuary was also abolished in'Prance by Louis XII. Hcnault’s Abr. Chro. tom. ii. 
p. 446. 

(b) 3 Campb. Rep. 123. ‘ 

(c) Gregory v. Paul, 15 Mass. Rep. 31. Robinson u. Reynolds, 1 Aiken’s Rep. 74, 
supra, p. 1.55, n. c. 

(d) If ufeme covert be driven by cruelty from her husband’s house, and she ^retires 
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bands who are aliens .and yrho are not aliens, cannot long be 
maintained in practice, because there is no solid foundation in 
principle for the distinction, {a) ^ 

If |he wife be divorce^ a gnensa et thoro^ it has been suggest¬ 
ed, in some of thg books, that she can sue and be sued as a 
feme sole^ [b) But in Lewis v. Lee^ (c) it was adjudged, in the 
English court o£ K. B., upon demurrer, that though the wife be 
divorced a mensa et thoro, and lived separate and apart from 
her husband, with an ample allowance as and for her separate 
maintenance, she should not be sued as a feme sole. The ques¬ 
tion is not settled in the jurisprudence of this country. In 
Massachusetts, it has been held, after a full consideration of 
the subjwt, that a wife divorced a mensa et thoro, might 
sue and be sued as o. feme sole, for property * acquired, or * 158 
debts contracted by her swbsequently to the divorce, (d) 

, --- , - ^ - ! - - 

to another state, and maintains herself by her labor, without ant provision for her 
made by her husUand who abandoned her, she may sue as a feme sole, though her hus¬ 
band-be a cifizcn. Gregory v. Paul, 15 Mass. Rep? 31. Abbot v. Baylcy, 6 Pick. 
Rep. 89.2 ^ ^ 

(«) In Bean v. Morgan, 4 M’Cord’s Rep. 148, it was held, that if the husband de¬ 
parts from the state, with intent to reside abroad, and without the intention of rcturn- 
ii^, his^wife becomes com]jetent to contract, and to sue and be sued as a feme sole. 
This was breaking down the distinction mentioned in the text. So in Gregory v. 
Pierce,*1 Metcalf’s Rep. 478, it was held, that if the husband deserts his wife abso¬ 
lutely and completely, by a eontinued«abscnec from the state, and with an intent to 
renounce de facto the marital relation, the wife may sue and be sued as a feine sole. 
This w.as considered to be an application of an old rule of the common law, and 
equivulcF^to an abjuration of ttic rcalm.^ • 

(6) Bacon, tit. Baron and Feme, M. Lord Loughborough, in 2 Vcscy, Jr., 145. 
In Stephens v. Tot, Moore’s Rep. 6G5, it was intimated {il semhloit) that the wife, on 
divorce a thoro et mensa, couldp sue without hcifcluisband, in like manner as she could 
sue if her husband* was exiled. 

(c) 3 Barnew. & Cress. 291. • 

Ifi) Bean u. Richmond, 5 Pick. Rep. 461. Pio#ce’w. Burnham, 4 Metcalf’s Rep. 
303, S. P. •• 

----•. - -- - — 

1 The wife of an alien enemy cannot maintain an^ic^ion in her own iifimo on a contract 
made eiflier before or during coverture. I)| Wald r. Brnune, 38 E. E. & Kq. 300. 

2 Rose i'. Bate% 12 Mis. 30; Roland v. Logad, 18 Ala. 307; Krebs r. O’Grad}', 

726; Love V. Moyiiehan, 16 111. 277. ' « 

8 In J^hio, a wife may sue or be sued as a feme sole on contract for necessaries for her 
maintenance, where her husband has deserted her and .sUo maintains herself. Wagg’s 
Executor e. Gibbons, 6 Ohi<#(N. S.) 680. And it was held, in Smith v. Silence, 4 Iowa, 
321, that where a wifeiias been a long time absolutely deserted by her husband, and loft 
wholly to her own'menns of support, she is free to act as a feme sole. 
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This is the more reasonable doctrinfs; a^l it seems to be indis¬ 
pensable that the wife should hq.ve a capacity to act for herself, 
and the means to protect herself, while she is withdrawn by a 
judicial decree, from the dominiorvarid protection of hei; hus¬ 
band. The court of Massachusetts has intentionally barred 
any inference that the same consequence would follow if the 
husband was imprisoned by law for a public offence or crime. 
But such a case might be equivalent to an abondonment of the 
wife, and gvound for a divorce a mensa etthoro'; and there are as 
much reason and necessity in that case as in any other, that the 
wife should be competent to contract, and to protect the earn¬ 
ings or her own industry, (a) 

In Hatchett v. Baddeley^ 10 Geo. III., (6) the C. B. *,held that 
a feme covert eloping from her husband, and running in debt, 
could not be sued alone, for that no net of the wife could make 
her liable to be sued alone. If she could be‘' sucd, she could 
sue, acquire property, and release actions, and this would over¬ 
turn first principles. In no case, said one ctf the judges, can a 
feme covert be sued alone, except In the known excepted cases 
of abjuration or exile, where tlie husband is considered as dead, 
and the woman as a widow. It was afterwards held, by the 
same court, in Lean v. Schufz, 18 Geo. III., (c) that if the wife 
had even a separate maintt^nance, and lived apart from her 
husband, she could not be sued alene. There was no instance 
in t!*e books, said the court, of an action being sustained 
against the wife,rWhen the husband was living at home, pnd 
under no civil disability. A wife may acquire a separate char¬ 
acter by the civil death of her husband, but she cannot acquire 
it by a voluntary separatiefnt 

c ' 

(a) Massachusetts. Revised Statutes of 1836, authorized a divorce from the bond of 
matrimony if either party I)e sentenced to impri-sonmortt in the state pri.son. Supra, 
p. 96. They likewise clothe tlie wife Y'ith ppwer to act in many respects as a feme 
sole, if her husband absents himself, from the state, nud abandons his wife, and makes 
no sufficient provision for her maintenancCi She is, in such cases, authorized to con- 
tmct, and to sue and be sued as a feme sole, so long as Iter husband remain.s absent. 
The same power and capacity ere given to a married woman wlio comes into the state 
without her husband, he having never lived with her in the state. If the husband 
afterwards comes into the stvte, lie assumes his marital rights. Massachusetts Revised 
Statute>, part 2, tit. 7, ch. 77. 

(b) 2 \Vm. Blacks. Rep. 1079. Gilchrist v. Brown, 4 Tcnr. Reg. 7G6, S. P. 

(c) 5 VVm. Blacks. Rep. 1195. * 




LEC. XXVIII.] OF THE BIGHTS OF PERSONS. 156 

• 

• But a few years afterwards, the court of K. B., under * 159 
the influence of Lord’ Maflsfield, in the celebrated case 
of Corbett v. Poelnitz, (a) intrbduced a new principle into the 
English law, respecting tlie relation of husband and wife; but 
a prhiciple that was fdmiflar to the Roman law, and to the 
municipal law of'most of the nations of Europe. The court, 
in that c^se, held that a feme covert living apart from her hus¬ 
band, by deed of separation mutually executed, and having a 
large and competent maintenance settled upon her,^beyond the 
control of her husband, might contract and sue, and be sued at 
faw as a feme sole. Lord Mansfield put the action upon the 
ground of the wife having an estate settled upon her to her 
stparJlte use, and acquirfng credit, and assuming the character 
and com'j3etency of a. feme vole. The ancient law had no idea 
of a separate maintenance ; and, when that was introduced, 
the change of customs and manners ‘required, as indispensable 
to justice, the extension of tlie exceptions to the old rule of 
law, which cjisabled a married woman from contracting. The 
reason of the rule ceased v{hen*the wife was allowed to pos¬ 
sess separate. property^ and was disabled from charging her 
husband. 

This decision of the K. B. was in 1785, and it gave rise to 
great scrutiny and criticism. It considered as a deep and 
dangerous innovation upon the ancient law. 

In Compton v. Colliltson, (b) Lord Loughborough held, not- 
, withstanding that decision, that it was an unsettled point, 
whctht» an action could be maintained Sgainst a married 
woman separated from her husband by consent, and enjoying 
a separate maintenan«6. Again, ii4 ^llah v. Leigh, (c) the K. B., 
in 1794, indirectly assailed ‘the decision of Corbett v. Poelnitz^ 
anji did not agree that the court could change the law,’so as 
to adapt it to the fa»hion of the times. They declared, how¬ 
ever, without touching the •authority of the decision, 


* that^upon a voluntary separation of husband and wife, * 160 



(a) 4 Term Rep. 5. Ringsted v. Lady Lanesborough, a»d Banvell v. Brooks, 3 
Doug. Rep. 197, 371, were cases that preceded the on& of Corbett v. Poelnitz, and 
declaied the same doctrine. 

(b) 1 H. Blacks. R8p. 350. 


(c) 5 Term Rep. 679. 
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without a permanent fund for her separate use, she could 
not be sued alone as a feme sole. Afterwards, in Clayton v. 
Adams, {a) the court of K. B. went a step further towards over¬ 
turning the authority of Corbett, y* Poelnitz, and held, that 
though the wife lived apart from her husband, and carried* on a 
separate trade, she was not suable ; for if she' could be sued as 
a feme sole, she might be taken in cxecutio]^, which would 
operate as a divorce between husband and wife. At last^ in 
Marshall v.^Rutton, (b) the K. B. decided, in 1800, after a very 
solemn argument before all the judges, that a feme covert could 
not contract and be sued as a feme sole, even though she be 
living apart from her husbarid, with his consent, and have a 
separate maintenance secured to her by deed. The epurt said, 
that the husband and wife, being but one person in law, were 
unable to contract with each other, and that such a contract, 
with the consequefices actached to it, of givnig the wife a 
capacity to contract, and to sue and be sued, would contravene - 
the general policy of the law in settling the gelations of domes¬ 
tic life, and would introduce all the confusion and inconven¬ 
ience which must necessarily result fri)m so anomalous and 
mixed a character as such a married woman would be. The 
only way in which such a separation can be safe and effectual 
is, by having recourse to trustees, in whom the property, of 
which it is intended tli^ wife shall have the disposition, may 
vest, ^uncontrolled by the rights of the (jusband; audit would 
fall within the province of a court of equity to recognize and 
enforce such a trust, (c) At law, a woman cannot be sued as a 
feme sole wliile the relation of marriage subsists, and she and 
her husband are living under the same government, {d) 

Lord Eldon, afterwards, in the case of Lord 8t. John v. 

Lady St. John, (v) speaking of these decisions at law, expressed 

. 1 . 

ta) 6 Terra Rep. 604. . (b) 8 Term Rep. .'>45. 

(c) 2 Story’s Equity, 6.52. Clltncy on the Right.? of llu.sban(l and Wife, b. 4, c. 3, 
et .Kqo Bettle v. Wilson, 14 Ohio Rep. 25',. In this last case, it was adjudged that 
articles of separation between hjjsbuud and wife, through the medium of a trustee, fur 
her support, were valid. 

(d) It has been adjudged,^ in Benedict v. Montgomery, 7 Watts & Serg. 2b8, that 
if husband and wife join in a sale of her real estate, and he takes the proceeds to his 
own use, there is no implied fund raised in favor of the )yife. „ 

(e) 11 Vesey, 537. 


0 
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• himself very decidedly agg^inst the policy and the power * 161 
of a feme covert becoming a^eme sole by a deed of sep¬ 
aration. She was inconyjetent to contract for the husband; 
and, if separated, she ctfulcj not be a witness against her .hus- 
ban(l; she could not commit felony in his presence; she must 
follow tl^e settlement of her husband; her husband would be 
suable for her trespass. In short, the old rule is deemed to be 
completely reestablished, that an action at law cannot be main¬ 
tained against a%narried,woman, unless her husban(>has abjured 
Jhe realm, {a) . . 

But if the husband and wife part by consent, and he secures 
to her a separate maintenance, suitable to his condition and 
circumstances‘in life, ancl pays it according to agreement, he is 
not answerable even for necessaries; and the general reputation 
of the separation will, in that case, be sufficient. This was so 
ruled by Holt, ph. J., in Todd v. Stoakes, and this general 
dootrirfe was conceded in the modern case of Nuree v. Craig-, (c) 
in which it was hakl, that if the husband fails to pay the allow¬ 
ance, according to stipulaticfti in the deed of separation, the per¬ 
son who suppMes the wife with necessaries can sue the husband 
upon an indelfitatus assumpsit. This rule, in all its parts, was 
a,doptpd b^ the Supreme Court of New York, in Baker v. Bar¬ 
ney. {d) But*our courts have not* gone further, and have never 
adopted the rule in Corbett \.»Poelnitz,'{e) and I apprehend that 
the general rule of theVommon law, as-understood before and 
since that case, is to be^jonsidered the law iij this coun¬ 
try ; th(fiigh, perhaps, not * exactly under the same strait- * 162 
ened limitation mentioned in the books. (/) ^ 

•* ’ • • 

» ___ _ _ _ _ - -- 

(a) See the observation of the Master of the RolH in 3 VcscY 4-#3, 444, 445. 

(?) Salb. Kcp. 116. 0 

(c) 5 (2 N. S.) Bos. & Pull. 148. ^ , * 

(d) 8 Johns, Rep. 72. The same rule applies \jhcre the husband and wife are sep¬ 
arated bjf a divorce a mensa el ihoro, with an allowan* e to the wife for alimony, and 
the husband omits to pay it. Hunt v. Do^laijuiere, 5 Bing. Rep. 530.* 

(e) See 2 Ilalsted's Rep. 150, where that case w.as lixprcssly condemned. 

• (/) In some of the states, as Pennsylvania and South Carcjfina, a wife may act as 

a feme trader, and become liable, as such, in imitatioa of the custom of London. 

« 

_t_ - 

1 By a late statute in flassachusotts, (1856, ch. 804,) a married womanmay carry on any 
VOL. II. 14 
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IV. m/e’s capacity in equity. ^ 

(1.) Of property in trust for wife. 

At common law a married woman was not allowed to possess 
personal property independent of her husband.. But in equity 
she is allowed, through the medium of a trustee, to enjoy‘prop¬ 
erty as freely as a feme sole ; and it is not unusual to convey or 
bequeathe property to a trustee in trust, to pay the interest or in¬ 
come thereof to the wife, for her se})arate use, free from the debts, 
control, or <interferencc of her husban^, and payable upon her 
separate order or receipt, at and after the times that the pay¬ 
ments respectively become due* and after her death in trust for 
■ her issue. In such cases, the husband -has no interest in the 
property, though after the interest is "actually received 5y the 
wife, it then might be considered a^ part of the husband’s per¬ 
sonal estate, (a) ^ It is not necessary .that the trustee should be a 

Act of 1718, Punfon’s Dig. 424. Buikc v. Winkle, 2 Serg. & Rawlc, 189. Newbig- 
gin V. Pillan.s, 2 Bay’s Hep. 162. State Report.s in Eipiity, S., C. 1*{8, 149. But, for 
greater protection to the wife, no suit can be l)rc'iight, in South Carolina, by or against 
a Jeine roveit sole trader, unless her hirshand 1)C joiiK;^!. 4 M’Copd’s Rep. 41.9 ; and 
in Pennsylvania, the pri\ilcge extends only to the wive.s of husbands gone to sea, and 
whose wives are left at shop-keeping, or to work at any trade for a livelihood. In 
Louisiana, the wife has ])eculi,ar powers and prnileges, ,‘ind may be a public mer¬ 
chant, and bind herself, yet she canno^ contract a debt by note without the author¬ 
ization of her husband. Civil Code of Louisiaim, art. 128, 2412. 12 I/ouisiana 

Rep. 13. " ’ ^ 

(a) *Lee v. Prieaux, 3 Bro. Ch. 381. Norris v. Ileniingway, I Ilagg. Eccl. Rep. 4. 
Ex parte Gadsden, S. C. Law Journal, No. 3,343. C|arroll v. Lee, 3 Gill & Johns. 504. 
Bcable r. Dodd, 1 Term Re|). 193. In this last ca<c it was established akJaw, that a 
gift os devise to the sole and separate use of a feme sole, independent of the control 
and debts of a future husband, was valid, but the feme sole might, by a marriage set¬ 
tlement, in consideration of marriaf^o, convey the estaftj to her husband. Being for 
her benefit, she might waive it. 

^ I 


trade and perform any labor or .services on her own solo*and .separate account; and she 
riiny sue and be sued as a feme sole in albniattep relating to her jiroperty. 

Under a similar statute in Miumj. it i.s held, th.-it the husband cannot be charged with 
the price of goods purchased by the wife, in her separate bu.sincss transactions, even 
tVtnfgh she devote a portion of the {)roc(jeds*of suph property to the support of their chil¬ 
dren. Colby V. Lamson, 39 Maine, 119. Oxnard v. Swanton, Id. 126. ‘{smith v. Gorman, 
41 Maine, 406. • 

1 If the real estate of a wife, secured to her by an ante-nuptial settlement, beutold and 
converted into furniture, intended to be held in trust for Jier, such furniture cannot be 
reached by the creditors of the husband. Danforth v. Woods, 11 I’alge, ll. 9. Ijjorritt ». 
Lyon, 3 Barb. S. t). Rep. 110. It is otherwise where the au^ profits of h^r real estate 
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stranger. The husband himself may be the trustee; and if prop¬ 
erty be settled to a’hiarried woman’s separate use, and no trustee 
be appointed, the Court 01" Chancery will protect her interest 
therein against the cred^itorg of the husband, and the husband 
'may be considered as such trustee, notwithstanding 
• he was n^t a party to the instrument under which the wife * 163 
claims, (a) ^ \^iherc the husband stipulates, before mar- 

(a) Bonnet w. Davis,<2 r. Wms 316. More y. Freeman, Bunb. 20% Hamilton n. 
Bishop, 8 Yergcr, 33. Abbott, Cb. J., 2 Carr. & Payne, 62. Newlands v. Paynter, 
4*My. &-Cr. llcp. 408. Picquet v. Swan, 4 Mason’s liep. 455. Escheator v. Smith, 

4 M’CIord’s Rep. 452. Clancy on the Riglitsof Married Women, pp. 15-30. (Qlancy’s 
IIus. & Wife, b. 3, c. 1.) Carroll v. Lee, 3 Cill & .Johns. 504. Wallingsford v. Allen, 
lO‘Peters’3 U. S. Rqj. 583. Harftinsa. Coalter, 2 Porter’s Ala. Rep. 463. McKonnan 
V, Phillip'S, 6*Wharton, 576. Trentom Banking Company v. Woodruff, 1 Green’s N. 

J. Ch. Rep. 117. Shirley v. Shirley, 9 Paige’s Rep. 363. Griffith v. Griffith, 5 B. 
Monroe, 115. 'The intention to er«ite a trust estate for the wife must distinctly ap¬ 
pear. Clancy, 262, 2^. In Griffith v. Griffith it was held, tliat any words in giving 
personal cetate to the wife, showing an intention to secure a use to the wife separately, 
would suffice, and tliat no particular form of expression was neccss*ary— for her own 
proper use is sufficTent."'^ The wife may give qr lend th^income of her separate estate, 
if at her’disposal, to her husband or ta any other person, and he will be accountable 
-«. ___#_ 

arc so invested generally, and with no intention of keeping the furniture as her separate ■ 
property. Shirley v. Shirley, 9 Paige, It. 363. 

* Hutdiins I’tDixcn, 11 Md.*29. 

2 For ^orms of esqn-ession which have been h^d sufficient to create a separate use, see 
Woodruin v. Kirkpatrick, 3 Swan, 218. Fears v. Brook*, 13 Geo. 196. Strong v. Gregory, 
19 Ala. 146. Petty v. Boothe, Id. * . 

The words “for mo and in my name,” in a power of attorney given by the wife to the 
• husband, do not reserve a separatg interest in the money received under it. Turton v. 
Turton,6 M*"j’l. 375. A bequest of a legacy to the rvife “'to hofd to her and her heirs 
forever,” does not exclude the liusband’s right to reduce it to possession. Wells v. Tyler, 

6 J;o.st. 340. A devise to a wife “^to be by her freely enjoyed to every intent and purpose 
as her own in every respect,” fceld not to ereat»i* separate .estate. Wilson v. Bailo!^ 

3 Strobh. Fq. 258. .^nd sec Houston v. Embry, 1 Sneed, 480. Bryan r. Duncan, 11 Geo. 
67. Goodrura GiAdrum, 8 ired. Eq. 313. Cleveustine's Appeal, ^ Penu. 496. Jenkins * 
V. M*Conico, 26 Ala. 213. Betts v. Betts, 18 Ala. 7.87. The mere appointment Of atrustee 
does not create a separate iiitcrett in the wtfe. Williams v. Maull^20 Ala. 721. 

To give effect to tlie contnict of a thirij person in favor of a wife, it is only necessary 
that there should be a clear assent of the husband tl^reto. ' So as between tlie husband 
and wifo,|i deposit by liim in a bank to her name and credit, and the delivery of the de¬ 
posit book to her, will enure to her benq/it, aa^giynst the heir.t and legatees of the husbdnik 
Fisk 15. Cdshman, tl Cushing, K. 20. A delivery of the yioiiey or of the evidence of the 
deposit is indispensable to the validity of the gift. Brown v. Brown, 23 Barb. 666. 

A proiffissory note given by. a husband to his wtfe for th^ amount of checks received 
from her and drawn on her 8|fparnte banking account, and upon moneys settled to her 
separate use, wn.s held a good declaration of trust by the husband in favor of the wife. 
Murray v. Glasse, 21 E. u & Eq. 61. And see Darkln v. Darkin, 23 Id. 693. 




160 


OF THE RIGHTS OP PERSONS'. 


[part IV. 


riage, either that his wife shall enjoy her own property, or that she 

shall be entitled to a certain benefit out of hiB estate, he will be 

« * 


for it Towers v. HaKncr,,3 Wharton’s Penn. Kcp. 4G. Where a testator diweteda 
share of the proceeds of his estatc'to be paid into the hands^of his daughter, for her 
oum use and benrjit, and there was no intervention of trustees, and the gjft was abso¬ 
lute, it was held, in that case, not to bo a gift to ?ier^sei)ara^ Mse;^,and the authority of 
the case of Hartley v. Hurlc, 5 Vesey/ 540, was shaken. Tyler v. Lake, 4 Simons’s 
Rep. 351. In Faulkner v. Faulkner, 3 Leigh’s Rep. 255, it was also decided that at 
/aw a marriage Settlement, without the intervention of a trust(?fe, would not avail to 
secure the property to the wife, as against the husband. So, in Simpson v. Simpsoi^, 
4 Dana’s K. Rep. 141, it was held, that though a valid agreement for a separation be¬ 
tween husband" and wife, and for a separate allowance for her support, might be made 
through the medium of a third party as a trustee for the wife, and hy whom the con¬ 
tract may be enforced, yet that where there was no tliird party, no" suit could be main¬ 
tained, either at law or in equity, on such a contract. The court thought the judiciary 
had no power to move one step in advance of the legislation and uniform judicial pre¬ 
cedents on the subject. But if b^tqre marriage, afid in conteinjilation of marriage, the. 
husband conveys directly to his intcmlcd wife, without the into^^vention of a trustc^, 
personal propertj^and she inanies and dies without issue of the marriage, it was held 
that the property descended to her heirs, and that the marital righjs of the husband 
did not attach. Allen v. Rumph, 2 Hill’s S. C. Ch. Rep. 1. In rrico v. Bigham, 
7 Harr. & Johns. 296, where real estate was after marriage, conveyed ih trust for the 
separate use of the wife, with power to her to sell by fieed, she was allowed to charge 
^the estate with the payment of her debts, and equity enforced the contract b}’ decreeing 
a sale of the estate. So a fme covert, having a sepaiatc c-tate and living apart from 
her husband, may charge it by her general engagements'^or verbal promise, • without 
any particular reference to that estate,».is well as by a written irutrument; and the 
creditor may reach it through a suit instituted^in equity against her and her trustees. 
Murray u. Barlce, 3 Mylnc & Keen, 209. 4 Simons,^S2. She may charge her sepa¬ 

rate maintenance by accepting a bill of exchange. It amounts to a power of appoint¬ 
ment pro tanto of her separate estate, but the vice-chiincellor said that the court could 
not subject her separate property to general demands.^ Stuart u. Kirkwdil, 3 Madd. 
(387) 200, Am. ed. The cases on this point are contradictory. The Court of Chan- 
ce.''y*’®ver provides for the children, while the wife*|s living, out of her separate 
property. She is not bound to pro^due for the children, or her husband, out of the 
♦property settled to her separate n-.e. The husband is left to majntain her apd the 
children. ,Tn tire paie of AnnC'Walker, Cases temp. Sugden by Lloyd & Goold^ pp. 
299, 328, 332.2 

I * 

; » 7 ~ 

’ A wife joining with her h.isbanfj in making a promissory note charges her separate 
estate in equity with the paymenifof it. Yale v. Dedercr, 21 llarb. 286. And s^o Kell v. 
Rellilr, 13 K. Mon. .381. Ozley v. Ikclh^mir, 26 ,Ala. 332. Collins v. Rudolph, 19 Id. 
616. In Conn v. Conn, 1 Maryj. Ch. 212, it is held that in order to"chnrge the wife’s 
separate estate, it must be shown that her contract was made with direct roforenco to that 
estate, or upon her express a^eement 4o that efl’ect. Cherry v. Clements, 10*ilumpb. 
551. Burch v. Breckinridge, 16 B. Mon. 482. ^ 

2 See Mayer Galluchat, 6 Rich. Eq. 1. Callahan v. I’atterson, 4 Texas, 01. Wylly 
V. Collins, 9 Geo. 222. Tupper ». Fuller, 7 Rich. Eq. 170. * 
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bound in equity to perform his^ agreement, even though if was 
entered into with the wife fierself, and became suspended at law 
by his subsequent marriage. (a’Ji Gifts from the husband to the 
wife may be supported as her separate property, if they be not 
prejudicial to creditors, even without the intervention of trus¬ 
tees ; (6) ^ and wtiere the husband, after marriage, agreed, in 
writing, lo sett|p part of the wife’s property upon her, the agree¬ 
ment was held to enure to the benefit of the children, and that 
the wife herself could not waive it. (c) • 


(а) It is to bo considcrcQ as well settled, say the court in Stilley y. Folger, 14 Ohio 
Rep. 649, that almost any bond fide and reasonable agreement, made before marriage, to 
sgeure^he wife eithpr in the enjojiment of her own property or a portion of that of her 
husbant^ wjfcthcr during coverture or after his death, will be carried into execution in 
chancery. 

(б) Case of the Countess Cowp^r, before Sir Joseph Jekyll, cited in 1 Atk. Rep. 

271. .3 Ibid. 293. Slapning v. Style, 3 P. Wins. .^4. Mo*e v. Freeman, Bunb. Rep. 
^5. Li]^as i’. Luet^, 1 Atk. Rep. 270. 3 Ibid. 393. Brinkman v. Brinkman, cited 
in 3 Atk. Rep. 394. Rich v. Cockell, 9 Vescy, 369. Walter v. Hodge, 2 Sw.anston, 

97. S. C. 1 Wifcon’s Ch. Rep. 445. Ncufville v. Thomson, 3 Edwards’s N. Y. Ch. 
Rep. 92. Taylor, Ch. J„ m Liles v. Fleming, 1 Dev^Eip 187. The English statute 
of 3 & 4 Wm. IV. has now give^ sanction to this doctrine, and the husband is allowed 
to jnake a conveyance to his wife without the intervention of a trnstfee. In Malony 
V. Kennedy, 10 Simons, 254, it was lield, that where there are dividends on property, 
settled to the separate use cjf the wife, and she makes no disposition of them by will, 

. tEey piws by faw to tlie husband in his marita^ right. The money must remain in the 
hands #1 trustees, to protect it from.the husband. 

In Graham v. Londonderry, 3 Atk. *93, it was hSd, that a gift to a wife by a third 
person, or by the husband,- is construed to be a gift to her separate use, and she is 
entitled to the same in her own right as her separate estate ; but mere ornaments for 
her parlor^re considered as paraphernalia, and the husbarift may alien them in his 
lifetime ; but if he only pledges them, and on his death leaves personal estate sufficient 
to pay his debts and redeem thgm, the widow is entitled to tliat redemption. ^ 

. (c) Fenner v. Taylor, 1 Biiwons’s Rep. 169. ^14 South Carolina, all mandago 

ments, ante-nuptiaf or post-nuptial, are-rcipiired, by statute of 1823, to be recordea 
within three raonlfls after their execution; and any settlement qf priyierty by the hus* 
bawd on the wife after marriage, is a post-nuptial settlement within the rille. In de¬ 
fault of such record, the maft-iage settlement is declared voi^l. Marriage settlements, 
strictly speaking, are those 8ettlcmcnts*only,*whctlier made before or after marriage. 


1 Marriage articles between the gmirdia^ an infant and her intended husband are 

not obligatory on^ier. Hoaly 0 , Rowan, 6 Gratt. 414. • 

2 Barron v. Barron, 24 Verm. 376. Though an insolvent husb.and cannot give property 
to his >^fe, he may give his personal seiwices, and her osta^ will not be made chargeable 
to his creditors. Hoot e. Sqrrell, II Ala. R. 386. So he may secure to her sole and sep¬ 
arate use the proceeds ^ his labor. Hodges v. Cob^, 8 Rich. 60. See Messenger v. Clark, 
Eng. Law Journal Rep. Excheq. p. 306, Oct. 1850. * 

14* • . 
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The wife being enabled in equity to act upon property in the 
hands of her • trustees^ she is treated in that court as having 
interests and obligations distinct from those of her hus- 
* 164 band. * She may institute a suit by her next friend, and 
she may obtain an order to defend separately huits 
against her; and, when compelled to sue her h'iisband in equity, 
the court may order him to make her a reasonaljle allowance in 
money to carry on the suit, (a) 


i, *- 

(2.) Her poiaer ‘under settlements. , ^ 

The general grounds upon which equity allows a wife to in¬ 
stitute a suit against her hiisband, are when anything is given 
to her separate use, or her husband relViseS to perform marriage 
articles, or articles for a separate maintenance ; or where the 
wife, being deserted by her husband, Jiath acquired by her labor 
a separate property* of which he has plundered |ier. The acqui¬ 
sitions of the >vife, in such a case, are her separate property, and 
she may dispose of them by will or otherwise, {b) rit is the set¬ 
tled rule in equity, thak a feme cov 'iif in regard to her separate 
property, is considered a feme sole, and may, by. her contracts, 
bind such separate estate.^ The power of appointment is inci- 

which arc made in consideration of ma»na"e only ; hut the statute /)f South Carolina 
was intended to apply to all po'.t-juptial settlemetits on the wift. Price v. White and 
others, Carolina Law Journal, No. 3. See, also, in t^e same work, p. 3.’)2, an C'^say 
on the Repistry Acts of South Carolina, pointing out their iinpcrfcctioji.s, and suggest¬ 
ing amendments. The Act of South Carolina, of ^92, required all marriage con¬ 
tracts and settlements to specify, either in the instrument or in a scheduii annexed, 
the property intended to be settled, and, in default thereof, the settlement is void as to 
crejJUors and purchasers. In Virginia, dee'ds of settlpment upon marriage, wherein 
'^Atier lands, slaves, or personal prajArty shall he settled, or covcjiantcd to be left or* 
^aid at the death of the. party, or otherwise, sliall be void as to creditors and subse¬ 
quent purchaserSk for^valuablc consideration without notice, unless acknowledged or 
proved, and recorded, &c. 1 Revised Code, ch. 99, seCj4. If not recorded, they*‘are 

void only as ngain-st the creditors of |hc wife. Land v. Jeffries, 5 Rand. Rep. 211. ‘ 
Pierce v. Tuimer, 5 Craiich, 154. 

(a) Mix V. Mix, 1 Johns. Ch. 'ilcp. 108. Denton v. Denton, Ibid. 364, 44L Wil- 

sqn V. Wilson, 2 Haggard’s Cotisi.st. l^p.^03. Y. Revised Statutes, vol. ii. p. 148, 
sec. 58. , *' 

[b) Cecil V. Juxon, 1 Atk. Rep. 278. Starrett v. Wynn, 17 Serg. & Ravrtc, 130. 


** I 

1 The F. Ins. Co. v. Bay, 4 Barb. S. C. Rep. 407, affirmed in the Court of Appeals, 
4 Comst. 9. Strong v, Skinner, 4 Barb! 646. Dickerman v. Abrahams, 21 Barb, 661. But 
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dent to the power of enjoyment of her separate property. It is 
sufficient that there is an intention to charge her separate estate, 
Rnd the contract of a debt by her during coverture, is a presump¬ 
tion of that intention; and the later decisions held her separate 
estafe responsible, without showing any promise.^ Her contract 
amounts to an aj?(iointment. (a) Though a woman may be pro¬ 
ceeded against jn equity without her husband, and though her 
separate estate be liable for her debts dum sola,, yet the court 
cannot make a personal decree against her for the pp,yment of a 
debt. All it can do is, to call forth her separate personal prop¬ 
erty in the hands of trustees, and to direct the application of 
it. (6)2 When the wife has separate property, the relief afforded 
• * _,_•_ 

(a) 2 Story’s Eq. Juris. 628, 77.3. G.ardncr v. Gardner, 22 Wendell, 528. Mallory 
V. Vanderheyden, by Vico-Chanc^lor Parker, of the 3d circuit. N. Legal Ob¬ 
server, No. 4, January 7th, 1846. The ground bn whicl* a creditor may proceed 
•gainst yie separate/estate of a married woman, for a debt not charged tlpon her 
estate, pursuant to a deed of settlement, must be l)y showing that»the debt was con¬ 
tracted for the b(Jhefit of lier separate estate, or for her own benefit, upon the credit of 
the separate estate. Curtis v. Engel, ^ SanSford’s Gift Rep. 287, 288. 

(If) Hiilmc V. Tenant, 1 Rro^liep. 16. Norton v. Turvillc, 2 P. Wms. 144. Lillia 
V. Aircy, 1 Vescy, Jr. 277. Lord Loughborough, 2 Vesey, Jr. 145. Dowling v. 
Maguire, 1 Lloyd & Goold’s Rep t. Plunkett, 19. Montgomery v. Evclcigh, 1 M’Cord’s 
Ch. R. 267. Maywood & Patterson v. Johnson, 1 Hill’s Ch. R. 228. 1 ide post, 165, 

• 0m ^ 


previously to the late Married Women’s Property Acts, in New "fork, an instrument which 
conferred upon a tvife the powe%to charge and dispose of her separate estate during cov¬ 
erture, as freely as if she were a feme svle, did not empower her to make a testamentary 
disposition of it. .Wadhams v. ./^ni. Home Miss. Societyf2 Kjern. 415, reversing the judg¬ 
ment in th* Supreme Court. 10 Barb. 697. • 

While th» general rule of equity, as to the power of a married woman to charge her es¬ 
tate, under a settlement to her separate use, remains as stated in the text, under the Re 
vised Statutes of New York, regulating trusts, s^qji powers do'not exist. In No;^^^ 
Blakemau, (3 Sandford’s S. C. Rep. 63g) it is held, that, since the Revised Statutes, wheri 
real estate is settled to a married woman’s separate use, neither the estate, nor the renti 
an^profits, can be charged for any debt or liability created or imposed On it by her. It is 
no longer her estate. The whole estate is in the trustees, and her interest is inalienable. 
This decision was affirmed on appeal. I^ycs vaBlakeman, 2 Sefd. 567. 

1 Vanderheyden o. Mallory, 1 Comst. R. 462. Wljpre thodebt is contracted befqre mar¬ 
riage, tli^ remedy against the separate property of th8 wife is suspended by marriage. 
And a promise, by the husband and wjfe, to^aj such debt out of funds other than l^er 
separate property^ will not enable the creditor to reach the separate property, nor will a 
discharge of her husband under the bankrupt haws. The dccisioo of this case, in 3 Barb. 
Ch. 9, s» far as inconsistent with the foregoing, must be considefed as reversed. But see 
Dick«on t). Miller, 11 S. & Mj Rep. 694. * 

* Rogers V. Ludlow, 8 Sandf. Ch. R. 104. A debt contracted by a married woman is 
primd/acte chargeable 8n her sepai'ate estate. Greenough v, Wiggington, 2 Greene, (Iowa,) 
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is by following it in the hands of trustees; and, in this way, 
courts of equity can attain a pure and perfect justice, whifck 
courts of law are unable to reach. 

f 

If, by marriage settlement, the real and personal estafe of the 
wife be secured to her separate use, the husband is accountable 
for that part of it which comes to his hands; ’and a feme covert^ 
with respect to her separate property, is ijo be considered 
* 165 a feme sole sub modo only, or to the extent of the-’* power 
clearly given her by the marriage settleracent.^ Her power 
of disposition is to be exercised according to the mode prescribec^ 
in the deed or will under which she becomes entitled to the prop¬ 
erty ; and if she has a power of appointment by will, she caii- 

«. . . *9 


16G. Prater’s Law of Husband and Wife, 109. North American Coal Co-v. Dyctt, 
7 Paige, 1. .Gardner v. Gardner, Ib. 112. If th* wife lias separate property, and 
lives apart from her husbiffid, that property will be liable in equity to her eontractSi 
though they do not specially refer to that property. Lord l^nyon, in Rfcvrshall v\ 
Rutton, ^ Terra R6p. .5-45. Atiirruy v. Barlee, 4 Simons’s Rep. 82. Gardner v. Gard¬ 
ner, ut sup. and S. C. 22 Wendell, 526. In Bullpin v. Clarke, 17 Vescy, 365, the mas¬ 
ter of the rolls decreed, that a debt by prorailssory note, given by a wife for money 
loaned to her for her separate use, be paid by her trusi'ces out of her separate estate. 
So, in Stuart v. Kirkwall, 3 Madd. Ch. Rep. 387, a similar decree was made on a bill 
against husband and wife, on her acceptance of a bill of exchange, the vice-chancellor 
considering the act as an appointment by her pro tnnto oC her separate^ estate. The 
courts of equity in South Carolina hart so far departed from thCnEnglish doctrine, 
that the wife cannot, by her own pet merely, charge the separate estate ; but tile cour 
will look into the circumstances, and see that li propcr»fasc existed, even if the appro¬ 
priation was by herself, for the necessary support of herself and family. The husband 
cannot do it. Maywood v. Joftnston, 1 Hill’s Ch. Rqo. 230. 

. * I 

* !• 


t 435.^ But the judgment must be in rem. It must charge,,hor estate. Dickerman i'. Abra- 
21 Barb. 551. She is not persoitaAiv liable, though she has joined with lier husband, 
yweeney v. Smith, 15 It. lion. 325; Lewis r. Yale, 4 Flor. 418. Where the credjt is given 
Cxclu-sivcly to the matyied woman, for goods .sold to her, it is held, ih Georgia, tliat the 
promise of rtic husband to pay is void by the statute of frauds. Connerat v. Goldsmith, 
6 Georgia, 14. < • . 

^ Courts of equity will not interfere to rtiform nn instrument giving a wife a right jpf dis¬ 
posing •f her property, exceptf upon,the most overwhelming proof, llogers r. Smith, 4 
Barr’s R. 93. i 

.Where a woman by the marriage setyoment was secured the control of licr pcr.sonaI 
property forever., and died without having made any disposition of It, it’was hold to have 
become absolutely the property of the husband. Brown ti. Brown, 6 Humph. R. 127. See, 
also, Wilkinson v. Wrighl, 6. q, Mon. K. 57C. * 

If a wife inve.st the proceeds of lands, of which, under the fuarriago settlement, site had 
the right of disposal, in other lands, it has been held that she has not a rigfit to dispose of 
the subsequently acquired lands. Newliu ». Freeman, 4 ired. Eq. il. 312. ^ 
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not appoint by deed; and if by deed, she cannot dispose of the 
property by a parol gift or contract, {a) These marriage settle- ■' 
ments are benignly intended to secure to the wife a certain 
support in every event, and to guard her against being over- 
whefmed by the misforfunes, or unkindness, or vices of her hus¬ 
band. They usuS,liy proceed from the prudence and foresight 
of friends, or t^je warm and anxious affection of parents; and, 
if fairly made, they ought to be supported according to the true 
intent and meaning of the instrument by which f^iey are cre¬ 
ated. A court of equity will carry the intention of these settle¬ 
ments into effect, and not permit the intention to be defeated. 
These general principles pervade the numerous and complicated 
cases' on^the subject; though, it must be admitted, that t|iose 
’cases ar& sometimes discordant in the application of their doc¬ 
trines, and perplexingly si^btle in their distinctions, {b) 
___ * * _ 

* (a) T!te IVIcthodis^ Episcopal Church v. Jaques, I Johns. Ch. Rep. 450. 3 Ibid. 
77. Lancaster Dolan, 1 Rawle’s Rep. 231, 248. Thomas v, Folwcll, 2 Wharton, 
II. But in Vizonneau v. Pegrain, 2 Leigh, 183, th^ doctrine declared was, that a 
feme couert, as to property settled to h8r separate use, was a feme sole, and had a right 
to di.spose of her .separate personal estate, and the profits of her separate real estate 
in the same manner a.s if she were a feme sole, unless her power of alienation be 
restrained by the instrument creating the separate estate, 

«(6) 4^ gift^f leasehold property was made to a daughter for her separate .use, free 
from the control t*f any future husband, and *110 subsequently married without a set- 
tlemcnf. She was held to bo entitled, ou a soparatign, to the leasehold property, for 
her separate use, and the muriti^ right ^^as excluded. Anderson w.Anderson, 2 Mylne 
& Keen, 427. This was decided by Sir John Leach, and affirmed by Lord Eldon. 

• But a new doctrine on this sul:^cct has been recently startc^ in England,^nd it has 
been held iiat gifts to a feme sole, or to trustees in trust for a fetne sole,.to ner separate 
use, free from the control of any future husband, and not to he subject to his debts or 
disposition, are, ns to such restraints, illegal and void, unless they be settlements 
’ in immediate contijmplation of marrijige. A ^Jtllisc against anticipation annexed^* 
such a gift, is equally inoperative. Massey v. Parker, 2 Mylne & Keen, 174.i It wa^ 
also held, in Barton v. Briscoe, Jacob’s Rep. 603, and.in Benson fi. Bwison, 0 Simons’s 
Rep. 126, that on^ settleiner^ in trust for the separate use of a married woman for 
life, the clause against anticipation became igoperativ'e ou tlA death of the husband, 
and no longer binding. And in Woodmeston y. Walker, 2 Russell & Mylne, 197, 
though ^hc master of the rolls held that a gift of afll aftnuity to a single woman, for 
her separate use, independent of agy fnt^^ro^husband, and with a restraint on the 
disposition of the same by anticipation, vviis valid and,binding, in respect to a future 

• - i --•- 

1 It is held in Fears v. Brooks, 12 Geo. 195, that the creation of a separate estate in a 
feme sole, though no mairiago be in contemplation, will operate upon her subsequent mar¬ 
riage to exclude tlie hufband’s marital rights. 
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In the case of Jaques v. The Methodist Episcopal Church, aa 
reviewed in the Court of Errors^ of New York, [a) it was de¬ 


marriage; yet Lord Ch. Broughiim, on appeal, litld, that the./^mc sole was entitled to 
the absolute disjiosal of the fund at once without any restrain^. The object of these 
, checks was onl}' to exclude marital claims. lie held the same doctrine in Brown 
V. Pocock, 5 Simons’s Rep. 663. 2 Russell & Mylnc, 210. 1 Coop. Scl. Ca. temp. 
Brougham, 70, S. C.; and so did Sir John Leach, in Acton n. White, 1 Sim. & Stuart’s 
Rep. 429. The principle declared by these cases in equity was, that unless the female 
to whom the gifPbe made be married at the time the interest v^ts, and the coverture 
be continuing down to the moment when the alienation is attempted, a femalb of full 
age stands precisely on the same footing with a male, and equally with him may ex¬ 
ercise all the rights of ownership, ^jotwithstanding a clause against anticipation and 
against marital interference. The trust fund is at her free disposal while she is sui* 
juris, a court of equity only gives effect to the restriction upon'her marriage, and 
while remaining married, against marital claims.' In any other view the right of dis-* 
position is inciilent to property. Smith v. Starr, 3 Wharton, 62. Ilamersley w. Smith, 

4 Wharton, 126, S. P. The trust estate created b/will for the separate use of a mar¬ 
ried woman, not only ceases when she becomes a widow, but docs not revive on her 
subsequent marriage, Ib. Knight'?;. Knight, 6 Simons’s Rep. 121. But sA contra, 
jiost, p. 170, note.i In Newton v. Reid, 4 Simons’s Rep. 141, the vitje-chancellor, Sir 
L. Shadwcll w’cnt further, and held, that though the annuity bo given by will, in trust 
for a daughter for life, not subject to the debts or control of any future husband, nor 
alienable by her, and intended for her support, and shP marries, the restrictions were 
still void, and she and her husband might sell the annuity, and ajqdy the proceeds to 
pay his debts, and for his use. This was carrying the new doctrine to an unreason¬ 
able extent, and it is not the law in this country. The Ibrd chancellor- in Nedby v. 
Ncdby, (1839,) 4 Myl. & Cr. 375, disclaimed being bound by the decision in Massey 
i'. Parker, and he said he had difficulties in supporting it. He said further, that New¬ 
ton V. Reid went beyond what anybody had ever contended for. He was for preserv¬ 
ing trusts created for the separate use of married women, and the rule seems to bo 
cstablislietUn equity tha^ marriage docs not per se merge the rights of property to the 
p ine sole ir^iose of her husband. A gift or devise to her separate use, iddcpcndcnt 
of her future husband, will be sustained, but not so far as to restrain her from convey- 
gift or devise her property, in contemplation of marriage, to the future husband, 
jg.o doctrine in this country is, that flf2 marital claims will be dcfcAted, if the gift by 
^ill to the daughter be to her for her sole and separate use, 1 Iredell’s N. C. Eq. 307. 
See the N. 1^. statue,'in/?a, p. 17,0, note,. The latest English rule requires negative 
words excluding the marital right to render the payme,'U of mont^ into the proper 
hands of the wife for hcl own plopcr us^, a truest for her separate use. Blacklow v. 
Laws, 2 Hare’s Ch. R. 49.’* • 

(a) 17 Johns. Rep. 548. 


1 Where a husband settled property to the separate use of his wife, free from the con¬ 
trol of lier husband, with' the power of absolute disposition by' deed or will, it w« s held 
that the 'cttlement operated to exclude the rights of a second husband. Cole i>. O’Neil), 3 
ild. Cli. 174. See Robert r. West, 16 Geo. 122. 

® In in the case of Tullett v. Armstrong, 1 bcavan, R. 1 , 32,Hho master of tlie rolls, 
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dared, that a feme covert^ with respect to her separate prop¬ 
erty, was to be regarded in a court of equity as a feme sole, and 
might dispose of it without the assent and concurrence of her 
trustee, pdess she was .specially restrained by the instrument 
unddr which she acquired her, separate estate. But it was held, 
(and in that conSisted the dilference between the decision in 
chancery*and t^e coirectjon of it on appeal,) that though a par¬ 
ticular mode of disposition was specifically pointed out in* the 
instrument or d^d of settlement, it would not preclude 
the wife from adopting any other mode *of disposition, *166 
ubless she was, by the instrument, specially restrained in 
her power of disposition, to a particular mode. The wife was, 
therei’ore, held .at liberty,‘by that case, to dispose of her property 
as she* pleased, though not nn the mode presciibed, and to give 
^ it to her husband as well as to any other person, if her disposi¬ 
tion of it be fre^ and not the result of*flattery, force, or improper 
treatment , 

This decistfon of the Court of Errors renders the wife more 
completely and absolutely feme sole, iif respect to her separate 
property, than,the English decisions would seem to authorize; 
and it unfortunately withdraws from the wife those checks that 


• • • 

The above casag will be found selected sffid reported in tho Condensed English 
Chanceiy Reports, published at Philadelphia, by rfjrigg & Elliot, and which were 
originally edited by Mr. .Petew, and are now by Mr. Ingraham. They arc edited 
with skill and judgment, and cbntain all the English chancery cases in the late volu- 
• ■ minous and o])pressiv8 English •Reports that are applicable l^re, and nccc^ary to be 
known. l?lcy are, therefore, most valuable, and^every way well deserving the patron¬ 
age of tho American bar. 


- --- 

Lord Langdale, reviewed the contradietdry cases, and arrived at the following conclusiousi 
viz:— • ^ * 

l^If the gift be made to a Woman for her sole and scjlarate use, without mftre, .she has. 


during coverture, an alienable dfctato, independent of her husbamj. 

2. If the gift bo made to her sole and .s^paratf use without power to alienate, she has, 
daring the coverture, the present enjoyment of an u]^n1icnnR1o estate. 

In either case she has, while discovert, the^owerof alienation; the restraint is annexed 
to the separate estate only, and the separate estate has its existence only during cove^ 
ture. • 


In Baggett v. Meux, 1 Phillips, 627, the lord chancellor considej'ed tho case of Tnllett u. 
TVrmstrdlig as settling tho doctrine of the court. « 


See, also. In re GalTee, Law Journ. (Eng. Chy.,) before Lord Cottenham, 1860, 
where it is held, that th| power to alienate exists only while the woman is discovert, and 
that on her second marriage the restriction on alienation revived. 
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were intended to preserve her more entirely from that secret 
and insensible,*but powerful marital influence, which might be 
exerted unduly, and yet in a manner to baffle all inquiry and 
detection, {a) . ^ • 

A wife may also contract with her fiusband, even by parol, 
after marriage, for a transfer of property from him to her, or 
•to trustees for her, provided it be for a bond fide and valuable 
coneideration ; and she may have that property limited to her 
separate use. {b) This was so held in the cast, of Livingston v. 


[а) In Morpim u. Elam, 4 Yerj^ev’s (Tcnn.) Ilcp. .175, the points discussed in Jaques 

V. The Methodist Episcopal Church, were oxiiiniiied by counsel and by tlic ec^irt with 
great research and aliility, anrl tlie decision was favorable to the'doctrine as^dcclared 
in the Court of Chancery in New York, in the above case. It was held, that tlic power 
of a married woman over her separate e.'tate did not extend beyond the plain mean* 
ing of the deed creating tlie estate, and that she wks to be eoiisidei’cd a feme sole in rela¬ 
tion to the estate, o>i/y so fnr as the deed had expressly conferred on her the power of 
acting as a feme sole ; and that when a particular mode was pointed out fdr the dis¬ 
position of tlte sejiaratc estate of a married woman, she could n^t dispose of it in 
am/ other-uin/. The same pripciple is recognized and cstabli.shcd in Ewnig v. Smith, 
3 Desaus. S. C. Hep. 417, in l.ancastcr v. Dolan, 1 Hawle'a liep. U31, and in Thomas 
r. Folwcll, 2 Wharton, 11. In AVbitakcr v. Blair, ib the Court t>f Appeals in Ken¬ 
tucky, 3 J. J. Marshall, 236, the deci'.ion in the case of Jaques, in Chancery, was con¬ 
sidered carrying the greater forci- of tea,son and prineijile with it; but the court 
held, in Johnson v. Yates, 9 Dana, 5U0, and in Shijip u.'Bowmar, 5 BnMon>oe, 1G3, 
that a feme roreii, to whose separate uA‘ lands have been conveycd'Jto trustees, might, 
with her husband, and on her private examination, and by deed duly recorded, con¬ 
vey all her interest therein, without any power for tlrrt purpo.sc, though I apprehend 
not against restrictive words. We may perhaps venture to consider the doctrine in 
Jaques The Method'st Episcopal Church, declai<ed in thc*Court of Chancery of 
New York, as the better doctrine.^ ' 

(б) Lady Arundell v. Phipps, 10 Vesey, 139, 145. Bullard v. Briggs, 7 Pick. Rep. 

Garlick v. Strong, 3 Paige’s Rep. 440. ' But as‘against creditors existing at the 

! *tTrae, post nuptial agreements will*liot be permitted to stand bcyvjud the value of the 
'consideration. Ibid. , 


1 This doctrine is appyoved in Maryland. Miller v. M^lliam.son, 6 Maryl. 219. Tarrr. 
William®, 4 Maryl. Ch. 68. Williams V. Dor.ald son, Id. 414. Cooke r. Husbands, 11 
Maryl. 492. In Tennessee; JtarsbaT v. Stcjihens, 8 Humph. 159. Litton v, Baldwin, Id. 
209. In South Carolina; Nix v. Bradley, C,f{ich. Erp 53. Adams r. Mackey, I.*. 76. In 
Georgia; Wylly v. Collins, 9 Geo. 2.33. Hn Missi'T^ippi; Doty ». Mitchell, 9 Sru. & M. 436. 
In Khode Island; Metcalf v. Gooli, 2 It. 1.3.55. Ami m Florida; Maiben v. Bebo, C Florida, 
1081 . But see contra iq Connecticut; Iinlay v. Huntington, 20 Corftj. 146, 176. In Ala¬ 
bama; Bradford v, Greenway, 17 Ala. 797. In North Carolina: Harris v. HarrR, 7 Irecl. 
F-f). 111. And in Virginia; Hume v. Ilord, 6 Gratt. 374. 'As to the power of married 
wwnen in New York, over their separate estates, under the Kevisgd Statutes, see ante, 160, 
n. (1), and /mt, p. 767, note a. • 
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Livingston^ (a) and as the wife died, in that case, after the con¬ 
tract had been executed on the part of the husband, and before 
it bad been executed on the part of the wife, the infant children 
of the wife were directed to convey, as infant trustees, by their 
guardian, the lands whfcb their mother, by agreement with her 
husband, had confracted to sell. 

A wife may, ^Iso, sell or mortgage her separate" prop¬ 
erty *for her husband’s debts, and she may create a valid *167 
power in the mortgage to sell in default of payment* (6) ^ 

She can convey upon condition, and she may prescribe the 
terms, (c) It was long since held, even at law, in the case of 
Wolton V. JHe/e, (d) that the husband and wife might grant land 
belonging to tiie wife, b^ fine, with covenant of warranty, and 
that if*tlfe grantee should be evicted by a paramount title, cove¬ 
nant would lie after .the Injsband’s death, against the wife upon- 
the warranty. Jhis is a very strong case to*show that the wife 
iliay dtftil with ffer land by fine as if she were a feme sole ; and 
what she ca» do by fine in England, she may do here by any 
legal form of conveyance, provided she execute under a due 
examination.^ • The case states that the court of K. B. did not 
make any scruple in maintaining that the action of covenant 
was good against tlje wife on her warranty contained in her 
executed iinej though she was a feme covert when she entered 

* ^ 

(a) 2 Johns. Ch. Hep. 5.17. 

(5) The general rule is, that if jhe wife joins her husband in a mortgage of her estate 
for his benefit, the mortgage, as between the husband and wife, will be considered the 
debt of the husband, and after his death the wife, or her representatives, will be enti¬ 
tled to stand in the place of the jnortgagee, and have the mortgage satisfied out 
hashand’s assets. Lord ThurFjw, in Clinton u. ^fcoper, 1 Vesey, Jr. 186.® 

(c) Demarest v. Wynkoop, .1 Johns. Ch. Rep. 129. Pybus v. Smith, 1 Vesey, Jr. 
189. Ks.sex V. Atluiis, 14 Id^. 542. ^ ^ 

2 Saund. Rep. 177. ‘ I'ji^od. Rep. 290, S. C. * 

• 

^ ,- 

t Vartio v. Underwood, 18 Barb. 661. So .she mayco-jenant tliat scire facias may issue 
upon default of payment. Black v. Galway, Penn. 18. And see Wilson v. McCullough, 
19 Penn. 77. Miner v, Graham, 24 Pens. 491. t • 

2 Where the trusfees of a marriage settlement were required to pay money to the hus¬ 
band, taking his bond as security, upon the order of tlic wife, it jvaa held, tliat after the 
htTsband became insolvent, the trustees were justified in refwsing such payment. Boss v. 
Godsall, 1 Yon. & Call. Ch. Cts. 617. 

8 A wife, appropriating^lier own separate property to her husband's use, cannot charge 
his assets with it. Edcleu v. Edeleti, 11 Md. 416. 

VOL. II. 16 
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into the warranty. It is also declared in the old books, (a) that 
if the husband and wife make a lease for years of the wife’s 
land, and she accepts rent after his^ death, she is liable on the 
covenants in the lease; for, by the acceptance of the rent, she 
• affirms the lease, though she was at liberty, after her husUand’s 
death, if she had so chosen, to disaffirm it. {b) 

i 

(3.) Protection against her covenants. 

This doctrine, that the wife can be held bcund to answer in 
damages after her husband’s death, on her covenant o/ 
*168 ’warranty, entered into during cpverture, is not consid¬ 
ered by the courts in this country to be law; anil it is 
certainly contrary to the settled principle of the con^mon latv, 
that the wife was incapable of binding herself by contract.^ In 
the Supreme Court of Massachusetts, (c) it has been repeatedly 
held, that a wife x^as not liable on the coven^vnts in her deed, 
further than they might operate by way of estoppel; and though 
the question in tliese cases arose while the wife was still mar¬ 
ried, yet the objection*went to destroy altogether the effect of 
the covenant. So, also, in Jackson v. Yandcrhcyden., [d) it was 
declared that the wife could not bind herself personally by a 
covenant, and that a covenant of warranty, inserted in her deed, 
would not even estop her from asserting a subsequently acquired 
interest in the same lands.'^ 


(a) Greenwood v. Ty*ier, Cro. Jac. 563, 564. 1 Mod. Rep. 291. 

[h) 2 Sauiid. Rep. 180, note 9. W'orthint'ton v. Y(ninp', 6 Ohio Rep. ^i3. 

(c) Fowler r. Shcuicr, 7 Mass. Rep. 21. Colcord v. Swan, Had. 291. 

■ ll) 17 Johns. Rep. 167. Martin v Dwclly, 6 VVc’i.dull’s Rep. I, S. P. This last 
Kioint, as to estoppel, is contrary toSRc cases of Hill v. West, 8 Ohio Rep. 225. Col- 
^ord V. Swan, 7 Mass. Rep. 291. Ibid. 21. 4 Bibb’s Ken. Rep. -^36. 


1 Watkins v. Halstead, 2 Stindf. (Law) R. 311. In this case it was held, that a promise 
by a woman, after her divorce, to pay Iftr goods furnished her during coverture, was not 
binding in law, for want of considcrirtion. 

A contingent remainder cannot he convi^ved, until the contingency happen, rxcept by 
rytofipel, and therefore cannot be convo ed (undor the New .Jersey statute) by a married 
woman. Den v. Demarest, 1 N. J. Rep. 525. 

In Xoftv .Jersey, by a l^to statute, (Law.s, 1857. c. Ihh,) any married woman of full age who 
joins with her husband in tlfc execution of a deed, may enter into covenants f..' title, of 
warranty, or against incumbrances; and such covenants shall have the same force and 
pflect as if she were sole. 

* Lowell V. Daniels, 2 Gray, 161. Dominick v. Michael, 4 Saiitlf. 374. The rule is the 
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Though a wife may coiprey her estate by deed, she will not 
be bound by a covenant or agreement to levy a fine or convey 
her estate. The agreement by a feme covert, with the assent 
of her husband, for a safe yf her real estate, is absolutely void 
at law, and the c^ourts of equity never enforce such a contract 
against hfsr. {a) In the execution of a fine or other conveyance, 
the wife is privately examined, whether she acts freely ; and 
without such an examination, the act is invalid. But a cove¬ 
nant to convey il made without any examination ;*and to hold 
ihe wife bound by it, would be contrary to first principles on 
this subject, for the wife is deemed incompetent to make a con- 
tract,^ unless it be in her character of trustee, and when she does 
not pqss^s any beneficial interest in her own right.^ The chan¬ 
cery jurisdiction is appliecT to the cases of property settled to 
the separate use of the wifc by deed or will, with a power 
of appointrnent^and rendered * subject to her disposition. * 169 
On the other hand, the husband has frequently been com¬ 
pelled, by dehrcc, to fulfil his covenant, that his wife should levy 
a fine of her real estate, or'clse to sutler by imprisonment the 
penalty of his*default, 


• (a) Riulenv. Riickin^Iiitm, 5 Day’s Rep. 492. See, also, Watrous «. Chalker, 
7 Conn. Rep. 224^ S. P. In IJakcr v. 01iildj»2 Vern. Rep. 61, it was stated, as by the 
court, tlmt where a feme covert af^rced w4th her liij^sband to levy a fine, and he died 
before it was done, the court vould ctJlnpel the wife to jicrform the agreement. But 
this case was said, in Thayer r. Gould, 1 Atk. Rep. 617, to have been falsely reported, 
and that tlierc was no .such decarec ; and the master of the v(^ls, in Ambler, 498, spoke 
of it as loose note. It is not law. Sed qtue. In the case of Stead v. Nelson, 
2 Bcavan, 24-5, a wife having an estate for life, for her separate use, in lands, with an 
absolute jiowcr over the revo-sion, joined her husband in an agreement to e.xetj^te 
mortgage; —}icld,»thut such Agreement wa-s biftfiug, on the wife’s surviving. ''■f 


(b) Griffin v. ’^ilor, Tothill, 106. Barrington v. Horn, 2 Eq. Cases Abr. 17, pi. 


r 


same where the deed is a joint one of her.self aijd her husband, of property he holds in her 
right. Carpenter v. Schermerhorn, 2 H.aTb. (?h. R. 314. 

t If ^ho husband joins in an exeeiitory contract,•thaugh the deed is to be given to the 
wife, and the payment to be made by hc»property, fie may be compelled to a specific 
performance. J«hnston r. .Tones, 12^. MonroS, 326. " 

As a general rule, the court will not compel the husblind, who has agreed to sell lands, 
•to pr(^urc his wife’s execution of^the deed. Hnlmes i’. Tlsorpe, 1 Halsted’s Ch. R. 
(New Jersey,) 416. * 

Where an antenuptial contract gave the w'ife pow’cr to dispose of her real estate, it was 
hold that she could iflako a binding contract to convey. Van Allen v. Humphrey, 16 
Barb. 666. 
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But Lord Cowper once refused to ^comp.el the husband to pro¬ 
cure his wife to levy a fine, as tjeing an unreasonable coercion, 
since it was not in the power of the Ivrsband duly to compel his 
wife to alien her estate, (a) ^ In othpr drid later cases, the courts 
have declined to act upon such a doctrine ; (b) and Lord Ch. B. 
Gilbert questioned its soundness, (c) In Emery v. ,IFase, {d) 
Lord Eldon observed, that if the question was perfectly res in- 
tegra, he should hesitate long before he undertook to compel the 
husband, by decree, to j^rocure his wife’s conveyance; for the 
policy of the law was, that the wife was not to part with her 
property, unless by her own spontaneous will. Lastly, in Mar¬ 
tin V. Mitchell, (e) where the husband and wife had entered into 
an agreement to sell her estate, the master of the’rolls'held, that 
the agreement was void as to the.wiTe, for a married woman had 
no disposing power, and a court of «quitycould not give any 
relief against her on such a contract. Hlio coijld not bind her¬ 
self by contract, except in the execution of a power, and in the 
mode prescribed; nor would the court com})el thb husband to 
procure his wife to join in the conveyance. Such, said the mas¬ 
ter of the rolls, is not now the law. 

* 170 • The English courts of equity have, until recently, 

thrown a further and very important protection over the 
property settled on the wife On her marriage, for her separate 
use, with a clause against a power to sell or as/sign by anticipa¬ 
tion. It was declared in Ritchie v. Broadbent, (/) that a bill 
would not be sustained, to transfer to the husband property so 
settled in trust, even though the wife was a party ^o’the bill, 
and ready to consent, on examination, .|jO part with the funds. 
^--- ... .c--.- 

teir Joseph Jokyll, indlnll Hardy, .'1 P. Wrns. 187. Withers i;. t’inchard, cited in 
% Vesey, 47'5. Morri*, v. Stcphe'nson, 7 Vesey, 474. 

(n) Ortread v. Hound, 4 Viiicr’s Ahr. 203, pi. 4. 

(b) Prec in Ch. 76. Arnb. Hep. 49b. * 

{c) Gilbert’s Lex Praatoria, 245. « 

{(!} 8 Vesey, 505, 514. , 

'(e) 2 Jar. & Walk. 413. Sir JamrC Mansfietd, in Davis v. Jonrs, 4 Hos. & Pull. 
(1 N. S.) 269. Brick v. Whelley, cited in Howell v. George, 1 Mad. Hep. 7, note, 
8. P. t ,, 

{/) 2 Jac. & Walk. 456. ' 


i. 

^ Hulmes v. Thorpe, 1 Ilalsted’s Cli. R. (Now Jersey,) 416. 
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The opinion of the Lord Ch. Baron was grounded on the etFect 
to be given to the clause against anticipation, and does not 
apply to ordinary cases, pr aflect the general power of the wife, 
where no such check is ’inserted in the settlement. A clause in 
a girt or deed of settlement upon the wife, against anticipation, 
is held to be an obligatory and valid mode of preventing her 
from depriving herself, through marital or other influence, of 
the benefit of her property. But that restraint on anticipation 
ceases on the death of the husband, for the reason and ^xpe- 
^diency of the restraint have then also ceased, (a) 


(a)r,Barton u. Briscoe, I JacoVi's Tlcp. 603. The history of the fluctuations of the 
English ch£\,ncory decisions on tins subject is curious. Thus, the English rule formerly 
was, tliat In cases of property in l»ist for a married woman, to he paid into her own 
hand.s, upon her own receipts, the wifi; might still dispose of that interest, and her 
assignee, would take it. Hulme f'. Tenant, 1 Bto. Bcp. ^6. Pybus v. Smith, 3 Id. 
340. 1 Vcscy, Jr. J89, S. C. But in Miss Watson’s case. Lord Thurlow altered 

*his opinfbn, and hel^ that a proviso in a settlement that the wif^ should not dispose 
of her interest l^v any inode of antiiipation, would restrain her; and Lord Alvanlcy, 
in Soekett v. Wray, 4 Bro. Rep. 48.3^ held »t to he a i'ahd clause ; and so it has been 
since considered. Lord Eldon, in Brandon c. Robinson, 18 Vesey, 434, and in Jack- 
son u. Hobhonsp, € Mcrivale’^Rcp. 487. Vice Ch. Shadw'cll said, that when he was 
in the habit of drawing conveyance-, the provi^o that he inserted against the power 
of anticipation was, that the receipts of the lady under her own hand, to he given from 
lime tw timotfor accruing rents or dividends, should he, and that nn othnr receipt should 
be sufllcient disclmrges to the trustees. Brol^n v. Bamford, 11 Sim. 127.^ This case 
was reversed on appeal by Lord l.yndhur.st, on tko ground that a general limitation 
in default of appointment didwiot cnafilc the wife to anticipate, and it did not depend 
on the form of the receipt clause Now, again, such a clause against anticipation, 
inserted in a will in favor of a«i nnm.arried female, and without any connection with 
coverture,^s held to be not valid. See Woodmeston >■. Walker, 2 Russ. & Mylne, 197. 
Jones u. Snlfhr, Ibid. 208. Brow'ii c I’ocock, Ibid. 210 . Newton c. Reid, 4 Simons’s 
Rep. 141 ; and sec supra, p. ^#3, note n The Supreme Court of North Carolinw-^sit*,^’ 
ting in equity, has followed the spirit of these tatter decisions, and held that ihouga 
real and persona^ property be conveyed in trust to apply the proceeds to A. for lif^ 
with a clause against n sale or nnticijiation, hut wiriiout any inspo'rition, over in the 
case of such sale or antieipalfon, yet if the ecstm tpie trust he a male or single, the re¬ 
straint on Ills alienation or assignment^was iisoperative and ^’oid. Dick v. Pitehford, 

1 Dev. & Battle, Eq. 480. The disposition oner w^uld stem to be material in the con- 
structit^ .of the instrument. Lord Eldon, in Brandon v. Robinson, IS Vesey, 429, 
observed, that property might be lunited^tu^i man until he Iiccame a bankrupt, a»d 
then over. But* that if property be given to a iiian.for life, the donor cannot take 
away the incidents to a life estate, or add a valid clause thi^ lie should not alien it. 
^t canflbt be preserved from creditors, unless given to some one else in trust. But we 


1 See Ross’b Trust, 2 K. L. & Kq. 148. Baker v, Bradley, 35 E. L. & Eq. 448. 
15* 
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(4.) Power to appoint by will. 

A wife cannot devise her lands by will, for she is excepted 
out of the statute of wills ; ^ nor can she make a testament of 
chattels, except it be of those which she holds en autre droitj or 
which are settled on her as her separate property, without’ the 
license of her husband. He may covenant to that effect, before 
or after marriage, and the Court of Chancery vviid enforce the 
performance of that covenant. It is not strictly a will, but in 
the nature of an appointment, which the husband is bound by 
his covenant to allow, (u) The wife may dispose by will, or 
by act in her lifetime, of her separate personal estate, settled 
upon her, or held in trust for her, or the savings of her rca[ es- 


havc again, in th 9 English courts of cciuity, a rccuircnce to the old and juster doc¬ 
trine; for it was held in Tullctt v. Aiinstiong. 1 I5r::ivaii, 1, 21, tliat a devi-vc and be- 
qticst in trust for an unmarried woman, to lier sejiaratc tise, an;) v\ith an inability to 
alien, was effectual on any sultscfiucnt tnainage, both as to tlie separate, use and tbo 
restraint upon anticipation, though*, if unaciompanicd by atiy rotiaint, it was subject 
to her power of alienation. And .iftcr\va^d>, m Dixon v. Jlixon, 1 Jieavan, 40, it was 
held, that a settlement on the lir>t maniage of a woman, in trust for her scpaiatc use, 
exclusive of any husband, the ttiist to Iier separate nsi attached upon :i remarriage. 

The New Y’ork Kevtsed IStatutes, vol. i. ]). 728, sec 55, (as amended in 18.'30,) itntl 
730, sec. 63 and 65, ha\c tlirowii an cllei tual jnoteation over the interests of persons 
not well able to protect themselves, by declaring, (I ) that an express trust may 
created to recciie the rerit>. and profits o’’ bind, ami n/i/'h/ /firm to the use of any per¬ 
son, during the life of such jicr-on, or for any shorter term , (2.) liy declaring, that no 
person hciietieially intcrcjted in a iruat for the receipt and jirofits of lands, can assign, 
or in any manner dispose of surh interest; and, (3.) that wlicre the liust shall bo 
expressed in the ins-trnyient eieating the estate, ever^- sak, conveyance, or oilier act 
of the trustees, in contravention nf the trust, shall he absolutely void. I^^iidcr these 
provisions, a father may create a trust in favor of a daughter, and the hiierest would 
be o^alicnablc even with the eonstiu, of the hnsbiind- Nothing can imjiair such a 
^st during the life of the cesPa' Irust; and the recent Engliitli decisions on this 
^abject are wholly inapplicable, and not law in New York.'* ^ 

(a) Pridgeon 'V. Pfidgcoii, 1 ,Cli. C'as 117. Hex v. Hcttcswortli, Str. Rep. 891. 
Nowlin r. Freeman, 1 Iredell, N. C. Rep. 514. 


i In New York, unrler the Act of A[irii 11, iK-tn, a married woman may devise l or lands 
by will. V'an West v, iJeuediet, 1 Hradf. 'N.'V.) IJ4. 

'■i It has been held in New Vorh that statute provisions fixing the age rcfjuisito to give 
vnlhlity to a will, do notfaffbet tlic riglit of a Jinic crn'crt to execute a power of appoint¬ 
ment. Strong a. Wilkin, 1 Btirh. Ch. It. ‘i. ' 

* See Leggett c. Leggett, 2 (Jomst. 2'j7. L’Ainorcux o. Va Uon.S8claer, 1 Ihirb. Ch. 34. 
Rogers f. Ludlow, 3 Sandf. Ch. 104. No}cs c. Blakcmaii, 3 Sandf. 53L S. C. 2 Sold. 
567. Cruger r. .htnes, 18 Uarb. 467. , 
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tate given to her separate use; and this she may do 
without the intervention oJ trustees, for the * power is * 171 
incident to such an ownership, [a) It has been held, 
even at law, in this countrjy, {b) that the wife may, by the per- 
missibn of her husband^ make a disposition in the nature of a 
will, or personal property, placed in the hands of trustees, for 
her separate u^, by her husband, or by a stranger, and either 
before or after marriage.^ If a feme sole makes a will, and 
afterwards marries, the subsequent marriage is a rgvocation in 
law of the will. The reason given is, that it is not in the 
nature of a will to be absolute, and the marriage is deemed 
equivalent to a countermand of the will, and especially as it is 
not in the power of the Wife after marriage, either to revoke or 
continue*the will, inasmucli*as she is presumed to be under the 
restraint of her husband. (^•) But it is equally cle?#, that where 
an estate is limited to uses, and a power is given to a feme sole, 
Before ftiarriage* to deelarc those uses, such limitation of uses 
may take eflwct; and though a married woman cannot be said 
strictly to make a will, yet she may device, by way of execution 
of a power, wliich is rather an appointment' than a will; and 
whoever takes under the will, takes by virtue of the execution 
of the power, (f/)^ .Thus, in the case of Bradish v. 

Gibbs, {ef it jvas *hcld that a fume covert might exe- *172 

• * 

(a) Pcticock V. Monk, 2 ^''cspy, 190. Rich n. Cockcll. G A^cscy, 369. West v 
We-st, 3 liiiiidolijh's Rep. 373. ^Holman v. Reriy, 4 Metcalf’s Rep. 492. 

(b) Kmcwy v. Neij;hbour, 2 Halstcd’s Rep. 142. * 

(e) Forso Hcmlding’s case, 4 Co. 60, b. 2 P. Wins. 624. 2 Terra Rep. 695, 

S. P. 

(a) She may, under a powdt of appointment * 4 ’er per.sonalty in a marriage 
ment, appoint by deed in favor of her husband ; and if it appear that slie ilid it frceljj 
and understandin<By, cijuity will enforce it. Chesslyn v. Smith,#8 Yesey, 183. Whit- 
all^. Chiik, 2 Edwards’s V. C. Rej), 149. * 

(e) 3 Johns. Ch. Rep. 523.* By the New York Revised Pt*itutcs, vol. i. pp. 732- 

_ • • __ 

♦ 

1 Cut\fr V. Butler, 6 Fo.st. (N. If.) 343. * • 

2 Such a power of appointment is \\ell eAeuted, though it be exercised by means of 
an instrument wWch purports to bo a will; and*tliough it also assume to dispose of prop¬ 
erty not embraced within the power. Heath r. Witlimgfon, 0 Cush. 497. In the matter 

mt Stewart, 11 Baigo’.s K. 398. In thi.s ea.se, the power was excrefted by a resident of Ohio 
over lauds situated in New ^ork. 

An antenuptial contract made in one country, may operate as a grant of real estate 
situated in another. jdarante r. Gott, 6 Barb. S. C. Ucp. 492. 
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cute by will, in favor of her husband, a power, given or re¬ 
served to her while sole, over her real estate. In that case, 
the wife before marriage entere*d into an agreement with her 
intended husband, that she should have power, during the cov¬ 
erture, to dispose of her real estate by will, and she aftervvards, 
during coverture, devised the whole of her estate to her hus¬ 
band ; and this was considered a valid dispositjpn of her estate 
in equity, and binding on her heirs at law. The point in that 
case was, whether a mere agreement entered«^into before mar¬ 
riage between the wife and her intended husband, that shg 
should have power to dispose of her real estate during cover¬ 
ture, would enable her to do it, without previously to the, mar¬ 
riage vesting the real estate in trustees* in trust for such ^lersons 
as she should by deed or will appoint; and it was ruled not to 
be necessary*^ and the doctrine has r^‘c<*ived the approbation of 
the Supreme Court of Pennsylvania, (a) EquiJ^y will carry into 
effect the will^of a /cmc covert^ disposing of lier real d^tate in 
favor of her husband, or other persons than her heirs at law, 
provided the will be in* pursuance of a power reserved to her in 
and by the antenuptial agreement withdu^r husband.^ 

(5.) ^larriag-e settlements. 

With respect to antenuptial agreements, equity will grant its 


737, see. so, 87, a f'cneral and bcnefii ial power may I'C frranfctl to a married woman, 
to dispose duriritr the marrta^'^e, and without tiie eonriirreiice of Iter liuslmmi, of lands 
conveyed or devised tojier in fee, or a'•pociiil pow'rof the like kind, in re.spcct to 
any estate less than a fee, b<'loni;ing to her, in the lands to which the jioNvcr relates. 
She may, under tlic jxjwer, execute a mort^af];(*, and, generally, she may execute a 
pot^T during coverture, by grant or device, aciording to the terms of it; and if she 
executes a power by gr.inr, the conrtim ncc of her husband ns a p*.rty is not ivipiisito, 
^ut she must aeknosvlcdge, on a private examination, the cxcciiMon of the power. 
And if a innrrictl w'bman tic ciititled to an estate in fee, she may, hy virtue of a 
power, create any estate \s liieli she might create if nnm‘'ri ied ; but she cannot exercise 
any power during her hifanty, nor if, by the teims of tlic power, its execution by her 
daring marriage he expressly or impliedly prohibited. Ibid. sec. 90, 110, 111, 117, 

(a) 10 Serg. & Rawle, 447. , 

^ In .Mafisachusett.s, a married woman may dispose of her separate property by will, but 
it shall not operate ts> deJSrive her liusband of his rights as tenant by the collrte.sy^ and sHtj 
shall not bequeathe away from him more than half of her ji'irsoual property, without hia 
written consent. Mass. Laws, 18.55, c. 304. 

2 Wriglit V. Tallmadgc, 15 N. Y. (I .Smith,) 307. " 
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aid, and enforce a specifia performance of them, provided the * 
agreement be fidr and valid, and the intention of the parties . 
consistent with the principles and the policy of the law.^ A 
voluntary deed is made good by a subsequent marriage, (a) 
Equity will execute covenants in marriage articles at the in¬ 
stance ofi any person who is within the inlluence of* the mar¬ 
riage consideration, and in favor of collateral relations, as all 
such persons rest their claims on the ground of valuable 
* consideration.^ The husband and wife, and *their *173 
issue, are all of them considered as within that influence, 
and at the instance of any of them, equity will enforce a spe¬ 
cific performance of the articles, (c) 

SetUejnents after inarriaj^e, if made in pursuance of an agree- \ 
ment in writing entered into prior to the marriage, are valid, : 
both against creditors and •purchasers.'^ The marriage is itself 



(a) See infra, 'WdI. iv. 4fit. ^ 

(ii) Piilvcrtoft V. Pulvcrtoft, IS Vc'^ey, 92. • 

(c) 0>goo(l V. Strode, 2 1\ 255 Bradish v. Gil)l)S, 3 JoIiuh. Ch. Rep. 550. 

But if the setllcineiit be mtulc tliroii|;li tlie instiuniunt.ihty of a party whose concur¬ 
rence is necessary to the validity of the settlement, such person is held not to be a 
mere volunteer, but fulls VA^thiu the range of the consideration of the iigreoment. 
Neves i* Scoft, U. is. C. C. for Georgia, luiw^Ueporter, Boston, lor June, 1S46, No. 9, 
p. 67. •An antenuptial settlement, foumled on a valuable consideration, such, for 
instance, as marriage, cannot be utfectc<i by fraud ivfthe settler, if the other jiarty he 
innocent. Magniae v. 'riiompson, 7 I’etcrs’s U. S Bep. 348. In North and South 
^ Carolina and Tennc,s.sce, the registration of nuuiinge settlements and contracts is re¬ 
quired by i^vtute, in order to render them \alid as a lien oii^the jiroperty of the set¬ 
tler as against creditors. 2 Dev. & Battle, Eq. 46. 1 iiev. Stat. (N. C.) 18.37, p. 233- 

Statute of Tennessee, 1831.* 



1 An expcctation^is devisee of one yet living, may be settled on mamage. In re Will) 
son’s K.state, 2 Burr's K. 325. Marriage ai tides entered jnto by a wfi'e, when iMiiinor, may 
beThtified by her and her succ^^ssors m estate. Wliidicote r. Lyle, 2^ rciiii. State K. 73. 

2 The rule, in a late case, was stated to be, tlyit, if from the eircunistaiices or the in¬ 

strument It appears to have been intendeif that the collateryl relatives, in a given event, 
should t^ke the e.stuie, and there bo a proper liinithliwi to that effect, a com t of equity 
will enforce the trust for their benefit. Nevtto v. Scott, 9 How. U. S. 190, 210. Eaton r. 
Tillinghiist, 4 R. 1.270. ” ^ 

8 A husband, having sold the wife’s lands under an Hgrceraent to purchase lands of 
^pinl v^uc for her benefit, and having accordingly' made such (iurebase, and caused the 
conveyance to be made to his wife: held,'that those lands*^\el•e not .subject to his debts 
contracted subsequently to ffis payment for the lands. Barnett t’. Goings, 8 Blackford's 
B. 284. • 

4 This is also the law in Georgia. Reinhart i*. Miller, 22 Geo. 402. 
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a valuable consideration for the agreement, and sufficierit to 
give validity to the settlement.« This was so decided in the 
case of Reade v. Livingston; [a) and it was there held, that vol¬ 
untary settlements after marriage, aipbn the wife or chijdren 
and without any valid agreement previous t<? the marriage to 
support tliem, were void as against creditors existing when the 
settlement was made, {by But if the person bo not indebted 
at the time, then it is settled that the post-nuptial voluntary 
settlement upon the wife or children, if made without any 
fraudulent intent, is valid against subsequent creditors. Thi» 
was not only the doctrine in Readv v. Living'ston, and deduced 
from the English authorities, but it lias since received the sanc¬ 
tion of the Supreme Court of the United States, in the ease of 
Sexton v. Wheaton, (c)- 

A settlement after marriage may* be good, if made upon a 
valuable consideration. Thus, if the husbandvnakes a settle¬ 
ment upon th6 wife, in consideration of receiving from the trus¬ 
tees of the wife, possession of her equitable property, that will 
be a sufficient consideration to give validity to the settlement, 


(a) 3 Johns. Ch Rep, 481. 'J'lionisoii v. Dougherty, 12 Serg & Rawle, 448, and 
llagnhic V. Thonip^on, 1 Bahhviii’s C. C U. S. Rep. .144. Dufty u. The Itu. Co;n- 
pauy, 8 Wiitts & Serg. 413, S. P. ' 

(i) A post-nuptial settioment. fonmlcd on a jmrol agreement before marriage, was 
good against crcditois prior to the statute of frauds, and tlie marriage was the vahi- 
ahle consideration which sust.iincd it. (Jriflin v. ytanliope, Cro. J. 454, Ralph Bovy’s 
ra<e, 1 Vent. 194. Lavnder r Blackstonc, 2 Lev. 146. But though good at law, a 
specific jicrformance would not he enforced in eipiity, nnlc.ss the agreemint was con- 
fe«.->ed hy the party in hi-, answer, or tliere had been a part performance. Siigden on 
Vetldors, 107, 108. 2 Story on Eip Jur. 62. Nor, oC course, will equity enforce it 

[since the statute, though tlio marriage takes jilacc in pursuance of it, unlc.ss in cases 
of fraud. Montacute v. Ma.xwell, 1 P Wms, 618. S. ('. Str. 2?6. Tliere must bo 
some evidence fn writing of tlic'previoiis jmrol promi-.c before mariiagc. It is doubt¬ 
ful whether arerital iii a post-nuptial settlement of a j^revious parol agreement before 
marriage, be sufficient’to take theca c out of the statute. It may be sufficient as 
against parties, and not a.s agiiinst '-reditors. Sec the cases of Beaumont v. Thorpe, 
1 Vesey, 27; Dunda.s v. Diitens, 1 \csev. .Ir. 199; 2 Cox, 2.35; Kcade v Livings¬ 

ton, .3 Johns. Ch. 481. And sec tlic .‘.tneriean Law Magazine for ifuly, 184.3, art. 2, 
(vol. i. p. 302,) where the subject is eriiicaliy and learnedly discussed. 

(c) 8 Wheaton, 229i Picqiict v. Swan, 4 Mason’s Rep. 44.3, S. P. 


ri 

1 Wray’s Trusts, 16 E. L. & F.q. 26.6. Horst r. Corey, 16 Barb, 136. Albert v, Winn, 6 
Mary!. 66. Kinrinrd v. Daniel, 13 B. Mon 496. 

2 Jewell V. Porter, 11 Foster, (N. H.) <34. ' 
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if it was a case in which a court of equity would have directed 
a settlement out of the eqliitable estate itself, in case the hus¬ 
band had sought the aid of *the court, in order to get 
* possession of it. [a) The settlement made after mar- * 174 
riage between the husl5an(f and W’ife may be good, pro¬ 
vided the settler lias received a fair and reasonable consideration 
in value Tor th^thing settled, so as to repel the presumption of 
fraud. It is a sufficient consideration to support such a settle¬ 
ment, that the «vife relinquishes her own estate, pr agrees to 
^make a charge upon it for the benefit of her husband, or even if 
she agrees to part with a contingent interest, [b)^ But the amount 
of tl^e consideration must be such as to bear a reasonable pro¬ 
portion to the .value of t4ic thing settled; and, when valid, these 
post-nuptial settlements will prevail against existing creditors 
and subsequent purchasers, (e) A settlement upon a meritori¬ 
ous consideration, or one not strictly valuable, but founded on 
some iftoral cqjTsideration, as gratitude, benevolence, or charity, 
will be good# against the settler and his heirs; but whether it 
would be good as against «credftors and purchasers, does not 
seem to be entirely sekled, though the weight of opinion and 
the policy of the law would rather seem to be against their 
validity in such a cqse.'-^ 

If the wi4', previous to maruiage, makes a settlement of 
either her real or personal estate, it ig a settlement in deroga¬ 
tion of the marital rights, and^t will depend upon circumstances. 


(n) Moore v. Rycault, Tree, in Cli. 2‘i. Brown r. Jones, 1 Atk. Rep. 190. !Middle- 
come V. iitarlow, 2 Atk. Rep. 519. Pictiuet v. Swan, 4 Mason’s Rep. 443. 

(be) Ward v. Shallctt, 2 Vesipy, 16. ^ * 

(c) Lady Arandell v. Phipps, 10 Vcscy, 139. Bullard v. Briggs, 7 Pick. Itc]^ 
533. • , ^ 

• • • . 

•----- 

1 A wife’s release of dower, in a convej’^nce oS her husbaiul’s real estate, is a valuable 
consideration, and money paid for it may be secured to her through a trustee. Hale v. 
Plummy*, (5 Ind. 121. Andrews v. Audrew«, 28 Ala. 4:ft. Although a deed from a hus¬ 
band to his wife is void in law', such arrantbe u[)held in eipiity, where the wife, jp 
good faith and for*a valuable consideration paid out of li^r separate estate, purchased the 
land conveyed to her. Simmons r. McEhvain, 26 Barb. (N. Y.) 420. 

•A It t«is held, in Wells v. Treadwell, 28 Mis.s. (6 Cnsli.) 717, tliat a deed of gift directly 
from a husband to a wife, wliero there is no ground to suspect fraud, and it only amounts 
to a reasonable provision for the wife, is valid in equity against the claims of the husband 
or his representatives. And see Riley v. Riley, 26 Conn. 164. 
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whether it be valid, (a) Where the wife, before marriage, 
transferred her entire estate, by deed, to trustees, who were to 
permit her to receive the profits'during life, and no power was 
reserved over the principal except the .Jus disponendi by will, a 
court of equity has refused, after the riiarriage, to modif;^ the 
trust, or sustain a bill for that purpose against the trustees 
by the husband and wife, [b) In case the settlement 
• 175 be * upon herself, her children, or any third person, it 
will good in equity, if jiiade with the knowledge of 
her husband. If he be actually a party to the settlement, a 
court of equity will not avoid it, though he be an infant at the 
time it was made, (c) But if the wife was guilty of any fraud 
upon her husband, as by inducing him to suppose he would 
become possessed of her property, lu. may avoid the settlement, 
whether it be upon herself, her children, or any other person, {d) 
If the settlement be upon children of a former husband, and 


(a) St. George v. Wakt*, 1 Mylnr & Keen, 010. Bill r. Ciircton,'^ 11>. 503. 

(/;) Lo\M y V. Tiernan, 2 ILiit. & (iill, .’34. 

(c) Slocomlifi V. Glnlib, 2 Bro Hep. .54.). 

(d) Biiller, J., and Loid Ch. Tburlow, in Stratlimorc r. Bowes, 2 Bro. 345. 1 

Vescy, Jr. 22, S. C, Goddard v. Snow, 1 Hiissoll’s liep. 4S.5. Howard v. Hooker, 
2 Hep. in Ch. 81.' St. George v. Wake, 1 Myltic &, Keen, 610. Secret and voluntaiT 
conv(!y;inees hy a woman, in conremprii'ion of rnarri.ige, are a fraud upon the inarit.'il 
rights and void, Tueker r. Arnlrews, 1.'5 Maine Hep. 124, 128. Joidan u.'^ Jilack, 
Mcig’s Tcnn. Rep, 142. Ram-ay c. Jot ee, 1 JJcMiillan’s S. C. Eij Rep. 236. Logan 
V. Simmons, .‘l Iredell’-s N. C. Eij. K. 487. 


1 So, if -he convey away her property. I'lctcher r. A.-hley, 6 Gratt. .332. f'he-hirer. 
Payne, 16 13. Mon. 618. Tlie evidence ninst .-how fiaud. 0'N’(-dI r. Cole, 4 -Mnryl. 107. 
As in other ca-e-, the registration of t,hc deed of convev'.nce riin«t be regiiided as con- 
pructive notice to the intended husband. Cole r. O'Neill, 3 .Maryl.'(di. 174. It is not 
necessary that a hu-b^in’d -hould prove actual frau<l or deception; b. t his eqnityto set 
aside her -e-ltleihcnt may he precluded bv Ins conduct, whereby she is de-in-ivoii of tpa 
power of retiring from the mairiage, or of fitij»ulating foi • a-ettlernent. 'Cay lor r. Pugh, 
1 Hare's R. eoS. For circuin-tance- uiiflcr- whii^li such a .settlement was held valid, see 
Cheshire v. Payne, 16 15. Mou.'fKy.) 618. 

2 In McDonnell r. Hcsilrige, 1.5'K. k. Si Y.(\. 587, a woman wliilo sole, m contBi,»plation 
of marriage, assigned the wliole of her projicVty to trustees for the benelit of licrself until 
the marriage, if any; or in ca.se no -ncli marriage shoubl be .solemnized, and after the sol¬ 
emnization. if any, of the same marriai'e, ujion tiu«t for her; and after licr fleceasc, in 
case -he should marry and issue, upon trii-t for her children. Anollier marriage thn*.. 
the one contemydated ttok pJace; it was held, that the trusty aro“e on the vesting of the 
fund m the tru-tee-; and that they could not, at the request of the settler, allow any part 
of the fund to be withdrawn. 


i 




LBC. XXVIIL] of the RIGHTS OF PERSONS. 181 

there be no imposition practised upon the husband, the set¬ 
tlement would be valid, without notice ; (a) and it would seem 
fifom the opinion of the lord chancellor, in King- v. Colton^ that 
such a settlement, even in favor of a stranger, might be equally 
good under the like circuinkances. It is a general rule, without 
any exception, th^t whenever any agreement is entered into for 
* the purpose of |iltering the terms of a previous marriage agree¬ 
ment, by some only of the persons who are parties to the mar¬ 
riage agreementf such subsequent agreement is dce;?ied fraudu¬ 
lent and void. The fraud consists in disappointing the hopes 
and expectations raised by the marriage treaty. 

It Js a matetial consideration respecting marriage settlements, 
whether they are made 'before or after marriage ; and if after 
marriag?, whether upon a voluntary separation, by mutual 
agreement, between, the hysband and wife. Lord Eldon, in St. 
John V. St. John^{b) intimated that a settlemtjiit by way of sep¬ 
arate iftaitttenalice, on a voluntary separation of husband and 
wife, was against the policy of the law, and void ; and he 
made no distinction between settlements*resting on ar- * 176 
tides, and a final complete settlement by deed; or be¬ 
tween the cases where a trustee indemnified the husband against 
the wife’s debts, anct where there was no such indemnity. The 
ground of hig opinion was, that# such settlements, creating a 
separate maintenance by voluntary agreement between husband 
and wife, were in their oonseq’ucnccs destructive to the indisso¬ 
luble nature and the sanctity of the marriage contract; and he 
considerffd the question to be the gravest and most momentous 
to the public interest that could fall under discussion in a com't 
of justice. Afterwarde, in Worralf^. Jacoby (c) Sir William 
Grant said he^apprehended ft to be settled, that chancery would* 
not caiTy into execution articles of agreement b^tweenjiusband 
and wife. The court Cid not recognize any power in the mar¬ 
ried parties to vary the rights ancl duties growing out of the 
marriage contract, or to eflect aMheir pfeasure a partial dissolu- 

• « • 


^ A 

(a) ifiiig V. Colton, 2 P..Wins. 674. Jones v. Cole, 2 'Bailey’s S. C. Rep. 330. 
(/>) 11 Vesey, 530. Beach v. Beach, 2 Hill’s Rep. 260, S. P. 

(c) 3 Meriviile’s Rc|1t 2.'j6, 268. 

VOL. 11. 16 
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tion of the contract. But he admitted that engagements be¬ 
tween the husband and a third jjcrson, of a trustee, for instance, 
though originating out of, and relaUng to, a separation, were 
valid, and might be enforced in equity, (a) It was, indeed, 
strange that such an auxiliary agreement should be enfojxjed, 
while the principal agreement between the husband and wife 
to separate, and settle a maintenance on her, should be deemed 
to be contrary to the spirit and policy of the law. If 
*177 the <100511011 was m* inUgra, said * Lord Elden, un¬ 
touched by (Hctiim or decision, he would not have perj 
mitted such a covenant to be the foundation of a suit in 
equity. But dicta have followed dicta, and decision has fol¬ 
lowed decision, to the extent of settliilg the law on Jhis poiftt 
too firmly to be now disturbed in* chancery. (Zi) 


{«) This i» now the -.L-ttlul l.uv in Kii^himl iiml in tlii< Fitzer r. FitziT, }} 

Aik. Rt*[) 511. Ikiokc i’ Wi-rt^ins, 1(1 Vi's. 11)1. Lord Kodiicy o. Chainlicvs, 2 EastV 
Ilep. 2SJ.- 2 Iviiithhy''' Vuiiion. .')S0, notn 1. IIo- »•. Willmi-hhy, lo Price’s Kf|). 2. 
Carson c. Murray, 3 P.ii^y> lit |> 4 s.). Reed IL-.i/lcy, 1 llhukl'. Inti. Ucp. 97, S. P. 
It is an interesting fact to find not only the hx i/nirulmin of ihc lOii^diih common law, 
but the rLfiiiements of the Eiij^di'h eijiiin s\ in, adopted and cntorccd in the state of 
Indiana, a>. early as ISJo, when we loiisidii liow recontli that eouiiny had then risen 
from a wilderness into acultii.ili d and i ivili/id eonmHinj^ty 't he leport.s in Indiana 
here referred to, aie lejdete with e.\ten.she .ind aeinnue law leainiiitr, ai.d the notes "of 
the learned reporter, aiHiexeil to the < asc', are \eiy t.iliiahle. 'I’ln (general principle 
is Cstahhshed, that tiie law does rut aiitlion/e or sanetion a voluntary a;ireenient fora 
separation between hushand and \ut'c. I'lie w ite eamiot make a \ aiid af^reement wttli 
the Inishund lor a sfjiaration, in Midation ot tli" inairiatce (ontraet, except under the 
sauclion of the court' ofCiiuity,' and ex< cpt in the i-.i'C' where the eondnet of the hn.s- 
band would have cmitkd liei to .i ,'ej)aiation. 'J’lie law nieiely tolerates 'ueh aj,'rec- 
ments wie.n capulde of being enfoMed livor neaiii't a third person acting in hehulfof 
the wife. Rogers e Rol'CI >. 4 P.ii;:tj’,'C'h Rep, 51(). i/harnplin a. Champlm, 1 lIolF- 
|,nian’.s Ch. liep. 55. .So, in the eei lu'iastical courts of Kngiand, on tlie same princi¬ 
ple, a deed of bepariition is no bar to a suit instituted lor the resMtution of conjugal 
rights, WTstmealh v. Westmeath, 2 llagg. Lei;!. Reji Siipp. p. 115. A jirivato .sepa¬ 
ration i.s an illegal eonM-ait, a reiiunr iatioii of stipiilauM duties,from which the inuties 
cannot release thernstlvts by any i)rivtlitc a< f'of then own .Mortimer i\ Mi^rtimer, 2 
Ilapg. Consist. Rep, 31S. Leg:»rd o .Johnson, .3 \'esey, .■ri2 MeKcnnane. Phillips, 
fi Wharton's Rep. 571, 576 .Mereein c.vThe i’eople, 2.5 Wemlell, 77, Hrii’tnion, J. 
Nothing can he clearer or more 'OiiruAhan this'eonjngal doctrine. 

(/,) WUHmeath v. Westnudith, .Jaf oh's R<-p 126. In Todd v. Stoake.s, 1 Snlk. 
Rep lln , .Surse v. Ciuig, 5 IJos. Pull. 148 , llindley n. VVe.stmeath, G lJijjTiew| 


1 ('ulkiiis r. Long, 22 Itarh. (N. V.) tiT. Lippey r. Masoiiheimcr, 9 Md, SlOt 
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•The law respecting marriage settlements is essen- *178 
tlally the same in Pennsylvanja, Virginia, North Caro- 



Cress. 200; anti in Shelthar v. Cri'cgtfry, 2 Wcntlell’s Rep. 422, the separation of hus- 


>■ hand and wife by deed, r.||d a stipulation on his part with the wife’s trustees to pay her 
a certain allowance, wen* admitted t(» constitute a valid provi<»ion at law, sufficient to 
• exempt the husband ^otn bein'; ehnr"eable with her support. But if the husband 
fails to pay the stipulated allowance, he fheti becomes charfreable for necessaries fur¬ 
nished his wife; and if the deed providing for a separate maintenance be made^with- 
out any achial ami present sepnratiim, h is void. A deed, providing*for the future 
ijpparation of husband and wife, is void. Durant v. Titley, 7 Price, 577. Hindley 
V. Westmeath, ut supra t So, a sub'-equent reconciliation and return to the hus¬ 
band’s house, destroys the deed. 1 Ja' ub, 140. Pidgin r. Cram, 8 N. Ilamp. Rep. 
350. Ybe wife after a separation retains the chaiacterof a married woman. The 
hu'sband may^recovdi' damages for adultery committed by the wife while living apart 
from him, though the adultery does «ot cause any forfeiture of her provision under 
the deed of settlement. 2 Rojicrby Jacob, 301, 322. These deeds of separation and 
settlement are inauspicious, for thcj^condcmn the husband and wife to an ambiguous 
celibacy, and facilitati* the moans of breaking up families. In Picrpiet ». Swan, 4 
ivfason’s Iftp. 44.3, the doi*trinc of post-niqitial settlements was cleajrly and accurately 
discussed, and itw^is held, that a power of appointment therein to create new trusts 
and make new ajipointmcni'-, might be rcscr*ed to th^ wife, and be exercised by her 
Mies tpiolUs. It was dci nu-d a neco'-ar} consequence of the validity of a post-nuptial 
settlement, that thetm-ome of [itofit arising to tlie wife thereon, follows the nature of 
the principal estate, and cannot lie taken by the husband or his creditors, but is the 
separate property of the wife, and subject to her ilisposition and appointment. In 
Hcyer ufBnrjjLT, 1 IIofTnian's C'h. Rep. 1, the husband and wife voluntarily executed 
articles ^f separatiim, and the husband coveniflited with a hiister, who was a party to 
the instrument, that the uife might live separate and Jie would not disturb her, and he 
and hi.s wife assigned oicr to the trustee*all her estate, real and personal, in trust, to 
apply it to her future maintenance, and the wife was not to .apply to the husband for 
* a.ssistancc, nor to contract dcl)ts*ui lus account, and the aiticlgs gave her authority to 
dispose of Ac pro|)crly by will, and if not so di'[)Osed of, to go to her heirs. The 
assistant vice-chancellor held, that the settlement was binding on the husband, though 
subject to bo annulled bv a suUvqiicnt reconciliation ; and that the wife had a ualid 
power to make a w*ll of tlic personul ^estate by flite jiobl-iiupiial settlement. It may 
lie further noticed gn this subject, that tlie equity of a married uoinan for a settlement* 
docs not survive to her children. 'I’hey have no indcyeiidentequity, wherjj there is no 
•• contract for a settlement or dtifree. Llo\d u. Williams, 1 Madd. Rep. 450. Story’s 
Equity, sec. 1417. Barker e. Woods, l^Saiid(J)rd's Cli. R. 12tf. 

In addition to the general ahridgments, there arij several professed treatises recently 
puhlish*! on this lieqd, as Atherley’s Treatise on Site Law of JIarriage and other 
Family Settlements and Devises, pqjdislic^ 1813; Keating’s Treatise on Family 
Settlements and l^evises, puhlislied m 1815; Binginyn on the L.aw of I^kncy atid 



t The Court of Chancery Will decree the specific ponbrinaiicc of an agi'eement^o exe** 
cute a deed of separatiuji. Wilson r. Wilson, 31 K. L. & Eq. 29. *Florentme v. Wilson, 
Hill & Denio, (N. Y.) 303. 
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]ina, South Carolina, Kentucky, ai>d probably in other states, 
as in England and in New York* (a) But in Connecticut it has 
been decided, that an agreement be<iween husband and wife, 
daring coverture, was void, and could iipt be enforced in phan- 
cery. (b) The court of appeals in that state would not admit 
the competency of the husband and wife to contract with each 
other, nor the competency of the wife to hold ^'personal estate 
to her separate use. Afterwards, in Nic/iols v. Palmer, (c) an 
agreement between the husband and a third person, as trustee, 
though originating out of and relating to a separation between 
husband and wife, w^as recognized as binding. 

c 

I , 

V. Other riffhts and disabilities incident to the • fnorriage 
union. 

The husband and wife cannot bt witnesses for or against 
each other in a civil suit. Tliis is a setftled principle of 
* 179 law and equity, and it is * founded as well on tlic interest 
of the parties beiiig thp same, as on publfc policy, [d) ^ 
The foundations of society would l:je shaken, according to the 


Coverture, publislii d lu 18n;; liopur on the Lew of I'loperty in isiii^; fi<im the rela¬ 
tion between Ilnshand ami Wife, repuhli^hetl in Xew Ybik in ls24; !i|id th'- title of 
Haron and Feme, in Ch..J. Uoe\c's wor\ on the Dome-tie Uehitions. In those cssars 
the subject ean be studied and imr-netl thronirh all its (omplieuted iletads. 

('/) Knndtc v. Murtratroyd, 4 Oall. Rep. -■>(.4, 807. Mngniiic w. Tliompson, 1 Bald¬ 
win’s C. C. U S Reji. 344. .Scott v. Lorainc, 6 Munf. Hep. 117. Bray c, Dudgeon, 
Ibid. 132. T\son v. Tyson. 2 Hawks's Hep. 472. ('rostwtiii;ht v. Ilutcliinson, 2 Bibb, 
Kep. 407. Browning c. (’oi>page, .3 Bibb, Hep. 37. South Carolina PIq Hep. 
passim. 

{Ifi Dibble i>. Hutton, 1 Days Rep, 221. 

(c) 5’Day’H Hep 47 b.' 

• {</) Davis V. Diiiwoody, 4 Term Hep. 67S. Winsmorc v. Greonbank, Willei’s 
Hep. 577. Vowifs Young, l.^ Vcsey. 140. City Bank v. Bangs, 3 I’aigc’s Hep. .16. 
Copoos V. KanflTman, 8 Id. 583. 


t Mayrant v. Guignard, 3 Strobh. Eq. 112. Manchester ». Manchester, 24 Venn. 649. 
Cobum V. Mellon, 19 N. H. 1'jm. Ily virtuniif a late statute in Connecticut, a nomun is 
now a conipctcnt witness in behalf of hl-r husband, {.Merriam v. Hurt,ford, &e,. IC. R. Co. 
2') Conn. 114 ,) except in criinii).41 pro-ecution.-.. I.ucas v. State, 23 Conn. 18. The New 
York O/fle of Procedure, which abolishes inn/mpetcucy on the ground of inler<)n|, excn^^ 
in the case of tiawe for whose' immediate benefit an itefion is Wrought, and allows parties 
to be exatniiitxlby the opjioaite parties, dmi.. not nITfct tlie'competency of husband and 
wife, as depending up5n the matrimonial relation. Frsin v. Siik.llcr, 2 Sandf. (Law) U, 
840. ^ 
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stirohg language in one of 4he cases, by pennitting it. Nor can < 
either of them be permitted to give any testimony, either in a , 
civil or criminal case, which goes to criminate the other; and 
this «ule is so inviolable, •that no consent will authorize the 
breach of it. {a) Lord Thurlow said, in Sedgwick v. Wat- 
kinSy (b) 4hat for security of the peace, ex necessitatey the wife 
might make arf affidavit against her husband, but that he did 
not know one otjier case, either at law or in chancery, where the 
wife was allowed to be a witness against her husbamd. (c) 

• But where the wife acts as her husband’s agent, her declara¬ 
tions have been admitted in evidence to charge the husband; 
for if he permits the wi/e to act for him as his agent in .any 
particular business, he adi^ts, and is bound by her acts and 


(a) The King v. Clivigor, 2 Term Rep. 26S. In this oasi? the court of K. B. would 
dot allo\v»any tcstiiilony that trmii ft that wnt/; but afterwards the rule wa-s, hy the 
same court, somewhat restric ted, and confined to testimony tliat went directly to 
criminate the husTniid, or could afterw.'irds he used amiinst him. The King v. In¬ 
habitants of All-Siiintf>, 4 1‘c‘tersdorft’s Ahr. l.)7. Un the question of legitimacy, 
neither linshand nty wife can lae admitted to prove non-acecss. This is an ojd and 
well-settled rule. 

(ft) 1 Vescy, Jr. 49. 

«■•) ly Bentley v. Cooke,*3 Doug. Rep. 422, Lord Mansfield said that there had 
never been anj- instanee, in a civil or criminal case, where the hu'.band or wdfe had 
been p8miitted to be a witiics.s for or against each other, except in ease of particular 
neces-sity, a.s where the wife would othetwise be exptised, without rcmeily, to personal 
injury. There arc cxcci»tions to the julc stated in the text, when the necessity of 
admitting the wife as a witness against her husband is so strong as to overbalance the 
principle o§ public policy upon which the rule of exclusion is founded, as when the 
wife is the injured person, complaining of cruel treatment by her husband. The 
People V. Mereein. 8 Paige’.s l^ep- 47. The exeeptiou to the general rule, excli^ing 
persons interested from beiii^witnesses in civi’*^iul criminal cases, applies in other 
cases, as where a statute can receive no execution, unless the party interested (as tbii 
owner of goods stolen or robbed) lie admitted as a witness. ¥. Spates e. Murphy, 
, Ifis'Pctcrs's Rep. 203. The li^v will not permit any disclosure by the iviic, even after 
the husband's death, wliich implies a violation of the eonfidcuco n posed in her as a 
wife, though she may in other cases (cstify to his aetj or deelamtions of a public 
nature ynd not affecting his character. McGuire*’. Maloney, 1 B. Monroe’s Rep. 221. 
May V. Little, 3 Iredell’s N. C, Rep. 27. • 

The policy and force of the general rule of exclusion also applies to gender the 
wife incompetent, even after a divorce a vinculo, to testify her hunsnd, as to 

•'i#f»fter»of fact occurring during the coverture, and whiyh aftect the husband'in his 
pecuniary interest and character. Monroe v. Twistlcton, Peakes’s Add. Cases, 219. 


1 Van Cort r. Van Cort, 4 Kdw. Ch. 621. Cornclins r. State, 7 Eng. 762. 
16 * 
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admissions, and they may be given in evidence against him.-(a) 
The wife cannot bind her huBbsCnd by her confracts, except as 
his agent, and this agency may be Inferred by a jury in the 
cases of orders given by her in thotie departments of Tier, hus¬ 
band’s household which she has under her control, (b) So, also, 
where the husband periijitted his wife to deal as a femz sole,, her 
testimony was admitted, where she acted as a'gent, to charge 
her husband, (c) In the case, likewise, of Fenner v. Lewis^ {d) 
where the husband and wife had agreed to articles of separation, 
and a third person became a party to the agreement as the wife’d 
trustee, and provision was made for licr maintenance and 
*180 enjoyment of •separate property, it was held, tlia't the 
declarations of the wife relative to her acts as agent, were 
admissible in favor of her husband in a suit against the trustee. 

O 

In such a case, tlu; law so far regarded the separation as not to 
hold the husband any longer liable for her support, (e) The 
policy of the rule excluding the husband and wife from bemg 
witnesses for or against each other, whether founded, according 
to Lord Kenyon, (/) on the supposed bias arising from the 
marriage, or, according to Lord Ilardwieke, (g) in the necessity 
of preseiadng the peace and happiness of families, was no longer 
deemed applicable to that case. In Aceson v. Lord Kninairdj (h) 
dying declarations of the wife were admitted in a civil suit 
against her husband, they being made when no confidence was 


Dokcr V. Hauler, Hvan i- M. 198. ItatclUT v Walo. 1 Hill’s N. Y. Hop. 6 . 1 . IJab- 
cock V. liootli, 2 Hill. 181-. In nn action of rrfw. lon. brouj'lit bv the husband, the 
wife is a competent witncs.s for him, after a divorce a '-incuh. Dickcrinan v. Graves, 
CU'.h. .308. * 

(o) Anon. 1 .Str.Jicp. 527. Enicr'fon v. IJloridcn, 1 K'p, N. I’, llc]). 142. Palo- 
thorp p. FuiTiish, 2 Id. 511, noic. Clitford v llnrion'K Moore’s Hep. 16. 1 IJipg- 

Rcp. 19Q, S. C. Daev c. Chemical Manuf. Co. 2 H.iirs N. Y. Kcp. 550. Vlumracr* 
V. Sells, .1 Neville & Manning, 422. 

{h) Freestone v. IJutcber, 9 CJprr. & Payne, 643. Lane v. Ironmoifgcr, 13 Mccson 
& W. 368. J ^ 

fc) Kntter v. Baldwin, 1 Kq. Cas. Abr. 22 Vj, 227 ; but I.<ord Jl’^ldon said, in 15 
Vc.sey, 165, that he had great bifticulty in acceding to this case to that extent. 

(d) 10 Johns. Kcp. 48. 

(c) Baker «. Barney, 8 1(1 72. 

(7)4 Terra Kcp 679 

( 7 ) Baker v.‘ Dixie, Cases temp. Hnrdw. 261. 

(h) 6 East's Kcp. 188. 
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violated, and nothing extracted from the bosom of the wife 
which was confided there by the husband. Lord EUenborough 
referred to the case of Thhmpson v. Trevanion^ in Skin. Rep. 402, 
where, Ih an action by4iusband and wife for wounding the wife, 
Lord Holt allowed what the wife said immediately upon the 
hurt received, and before she had time to devise anything to 
her own advantage, to be given in evidence as part of the res 
gestcs. ^ 

These cases may be considered as exceptions ti? the general 
•rale of law, and which, as a general rule, ought to be steadily 
and firmly adhered to, for it has a solid foundation in public 
policy, (a) 

In ciyil suits, where the^ wife cannot have the property de¬ 
manded, either solely to herself or jointly with her husband, or 
where the wife c|iniiot maintain an action for the same cause if 
«he sufvive henf husband, the husband must sue alone, {b) In 
all other cases in which this rule does not apply, they must 
be joined in the suit; and ^vhere the liysband is * sued * 181 
for the debts of the wifi; before coverture, the action 
must be joint against husband and wife, and she may be 
charged in execution with her husband ; * though if she be in 
custody on mesne process only, she will be discharged from cus- 
tody*on motion, (c) - The husband may also be bound to keep 

(a) The policy of the rule of the English law, (hat husband and wife cannot be 
witnesses for or against each other, is iniich que.stioned in Am. Jur. No. 30, p. 374. I 
remain, hqjvcvcr, decidedly against the abolition of the rule.® 

If a note be given to the husband and wife, on a sale of her property, and she 
survive him, she, and not his_ administrator, must indorse it; for the interest being 
joint, it wont, of course, to tlie survivor. Drap<^r. Jackson, 16 Mass. Rep. 4S0. Ex¬ 
ecutors of Sclioomnakor v. Eltneiulorf, 10 Johns. Rep. 49. Richardson r. Daggcht, 
4 Vermont Rep. ,^6. t 

, ^c) Anon. 3 WiU. Rep. 124. The wife tvill be discharged from exception in such 

--—— --- -- ^--—- 

• • 

1 If a judgment be rendered against husband and wife, the wife tn.ay be airested for 
costs. ,Netvtoii t>. Rowe, 9 Ad. & El. X. S. 948. * • 

3 Where a woman was sued before mat^a^o, and judgment taken ngain.st her after 
marriage in her maiden name, and she was taken into custody under a cn. sn., the court 
refused to discharge her, though she had no .separate property. The practice of dis- 
iM^liargtK tnarrled women under similar circiimstauce.s w:^ declared to stand on no very 
satisfactory foundation. B^ynon t'. Jones, 16 Mees. & Wols. R. 686. See 3 Oowen’s R. 
889; 2 Id. 681. 

* See the Act 14 & f6 Viet. cli. 99. In construction of this Act, it haft been, held, that, 
neither husband nor wife was by its provisions competent to give evidence for or against 
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the peace as against his wife; and«.for any unreasonable and 
improper confinement by him, she? may be entitled to relief upon 
habeas dorpus. (a) But as the husbaiid is the guardian of the 
wife, and bound to protect and maindairv her, tfie law has given 
* him a reasonable superiority and control over her person, and he 
may even put gentle restraints upon her liberty, if her conduct 
be such as to require it, unless he renounces that control by 
articles of separation, or it be taken from him by a qualified 
divorce. (6) The husband is the best judge of the wants of the 
family, and the means of supplying them ; and if he shifts his* 
domicil, the wife is bountl to follow him wherever he chooses to 
go. (c) If a woman marries, pending a suit against her, the 
, plaintifT may proceed to judgment and execution agajnst her 
alone, without joining the husband ;(^/) but for any cause of 
action, either on contract or for tort; arising during coverture, 
the husband only can be taken in execution. (c)v These provisr 
ions in favor oT the wife are becoming of less consctpience with 
us every year, ipastnuch as imprisonment for debt is un- 
*182 dergoing constant relaxation ; and by statute in * several 


a case, if it ajipears that she ha^ no sep,irate projierty to ftay the debt,, Spp.rkes v. 
Bell. S Rarnew. & Cicss. 1. Tlie apjilii atioii (or her di'diar^e has heeii held to rest 
in the discretion of the (omt (’lialk » 1 tein on, 6 ,1. R, Moorc'.s He]). l-iB.'l The 
husband and wife may be jointly puilty of .i tbrtium conversion of a cliatlcl, and may 
be .sued jointly, jirovidcd the conversion be chnif'cd to he tn the use of the huslnind. 
2 Saund. liep. 47, i. Wj'lianis's notes. 

(a) In the m.atter of William P. Brown, on hahms corpus, before the ei.cuit hidga 
of the first judicial circuit in New York, Feb. lS4.t, it wu% ruled that a wife may be 
kidnapped by the liusli.iiul witliin ih« proviaioiis of th» UeMsed Statutes, vol. it. 664, 
and he and his accessories Ik' held tf^an-iwer for the cniiic. 

(/>j Bridgman, Ch. .J., in Jlanby v. Scott, Bridg. Hep. 23li. Hex v. Jlead, 1 Burr, 
Rep. 542. Xiister’-s case, 8 Mod. Hep. 22. 

, (c) Chretien v. Her IJiishund, 17 Martin’s L’li Hep. f.'b 

{</) Doyley v. White/ Cro. .Jac. .‘>23, . Cooper V. Ilunchin, 4 East’s Rep. .521. 

(e) Anon. Cro. C. 51.3. S’BI.teks. Corn. 414. 


the other in civil cases. Stapleton r. Croft, 10 E. L. & Kq. inr,. Bnrbat r. Alien, Id. 61>6, 
Attock V, Alcfjck, 12 Id.*354. ^ But the Kvi-lence .\iiieiutmeiit Act of 1803, 1(1 ’7 Vin,; 

cb. S3, renders husbands and wives competent and compellable witnesses for each other, 
except in criminal ca.se», and in cases of adiiltcry; but neither shall be compelled to dis¬ 
close communirations made during the initrriage. 

» Edwards v. .Martyn; 83 E. L. & Eq. 88. * 
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of the states, no female cap be imprisoned upon any execution 
for debt (a) * ^ , 

I trust I need not apologize for having dwelt so long upon 
the consideration of thjs rpost interesting of the domestic rela¬ 
tions. The law cyncerning husband and wife has always made . 
a very prominent and extensive article in the codes of civilized 
nations. It oocupies a large title in the English equity juris¬ 
prudence. So extensive- have become the trusts growing out of 
marriage settlements, that a lawyer of very great experience (b) 
•considered that half the property of England was vested in 
nominal owners, and it had become difficult to ascertain 
wheffier third persons were safe in dealing for fiduciary prop¬ 
erty v^ith, the frustee, without the concurrence of the beneficial 
owner. There are no regulations on any other branch of the • 
law, which affect so maMy minute interests, and interfere so 
deeply with th(j. prosperity, the honor, and happiness of private 
life. As evidence of the immense imj)ortance which in every 
age has been* attached to this subject, we may refer to the Ro¬ 
man law, where this title occupies two entire books of the Pan¬ 
dects, (c) and’the better part of the fifth book of the Code. 
Among the modern civilians. Dr. Taylor devotes upwards of 
one sixthjiart of hir? whole work on the Elements of the Civil 
-^---- 

(a) See in/ta, p. .39!), n. /j. • * (h) Mr. Butler. 

(c) Lib. and 24. 

) a rocont statute in Now ^ork, in o:i'-c of the doatli of a husliand through the neg¬ 
ligence of iinothcr, an action is given to hi- personal repri'sentative*. and the damages are 
to be distributed necording t-^The law <,f di 'trihiition of iiite'-tate estate*. See nfte (1) 
p. Hut iif Carey r. 'I'lie Herk^liire It ll.^o. 1 Cu-h. (Mas*.) 11.47.'*, it was held 

that no such actior^eould be maintained at coinnioii law. An Act of Marvhind (Laws of 
IW‘2, cli. *299) give* u similar right of aetioii to a «iirvi\wng wife, parent,4iu*lifind, or child. 
•Damages are confined to injuri^j for \\liieh ivpccuniar\ estimate can be imule. The men¬ 
tal siifleriiig* of the survivor.* are not suhieets 4*'’ damage*. Bhtkc r. Midland Company, 

10 T.ng. L. & Kq. H. 437. Canning r. tVillia’ni*town, 1 Cushing's U. 451. 

Undqr a statute which gives a remedy to those wTio •eeeive any injury- to tlioir persons 
through defects in the hiirlnvay, a ]iu»biiiid ftimiot recover in a several notion for medical 
and other expensw incurred iii eonseifiience of *uch an injury to the wife, nor for the loSs 
of her service, llarwivod r. Lowell, 4 Cush. 310. Starhu'd r. Fnmkfort, 35 Maine, 89. It 
Maine, that a reusoiiablo construction of such a statutohvill allow those damages 
to be recovered in the action brought by the husband lui^l wife for the pemoiial injury. 
Sttufurd c. Augusta, 32 Maine, 630. See Fuller »*. Naugatuck. K. R. Co. 21 Conn. 567, 
where allegations of expense and loss of service were construed to be descriptive of the 
extent of the injury, and recoverable in the joint action. 
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Law to the article of marriage; and Heineccius, in his volu¬ 
minous works, pours a flood of various and profound learning 
on the subject of the conjugal relations, (a) Pothier, who has 
examined, in thirty-one volumes, the^whole immense subject pf 
the municipal law of France, which has its foundations princi¬ 
pally laid upon the civil law, devotes six entire volumes to the 
law of the matrimonial state. When we reflect on the labors 
of those great masters in jurisprudence, and compare them with 
what is hererwritten, a consciousness arises of tne great imper¬ 
fection of this humble view of the subject; and I console my-^ 
self with the hope, tliat T may have been able to point out at 
least the paths of inquiry to the student, and to stimu- 
*183 late his * exertions to beeoine better acquainted with this 
* very comprehensive and most interesting head of domes¬ 

tic polity. 

There is a marked difl’erence between the provisions of the 
common law and the civil law, in respect to the rights oi prop¬ 
erty belonging to the matritnonial parties. Our law concerning 
marriage settlements appears, to us at least, to be quite sitnple 
and easy to be digested, when compared with the complicated 
regulations of the community or partnership system between 
husband and wife, which prevails in many parts of Europe, as 
France, Spain, aiid Holland, a’ad also in the state of Louisiana. 
This system was carried by the colonists of those European 
powers into their colonies, such as Ceylon, Mauritius, the Cape' 
of Good Hope, Guiana, Demarara, Canada, and Louisiana. 
Many of the regulations concerning the matrimonirtV ui^n, 
though not the community system, are founded on the Ro¬ 
man law, which Van Le<f;uwen, in his Commentaries, terras 
the common law of nations. {/>) I do not allude to the 


(а) Vide. Optra lleintcr, tom. ii. ht‘tmn,Un Tttlore et Cmati/rr f’xoria leijltimo, imd 
tom. vii. Cornmentarins ad letj/m Jnham et Papiam f^ofipiram. 

(б) In Ixmisiana, ammlioK to tlicir new^Civil (Vic. ns amcmlcd ntul proniiilj'.itcd 
is'. 1824, (Art. 2.312, 2369, 2370,) the |ir tiicrsliifv or (oinmiinity of niv|ncti4 or ('Hint 
{eommmtiHft'des hiens) ariHinj^ during coverture, exists l>y law in every mnri'ingc con* 
tract in tiu; smie, whercttficre is no sii[mIaiion to tlifj corurnry. I'liis wns ujcgal con¬ 
sequence of marriage, undei^tlKi Spanish |nw. The doctrine of the community of 
acquets and gains was unknown to the Itoinnn law, hut it i» common to the greater 
nnmlier of the European nations, and is supposed to have taken its rise with the 
Germans, and may he foiindcfl on the presumption tlmi the wife, by her industry 
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* earlier laws of the Eom^n republic, by which the hus- • 184 
band was invested with the plgnitude of paternal power 

A * 


and care, contribatcs, equally vith l|cr husband, to the acquisition of property. All 
the property left at the^ death of either party, is presumed to constitute the comma* 
nity of acquets and {^ains, and this presumption stands good until destroyed^ by 
proof to the contrary. Toullicr’s Droit Civil Erancais, tom. xii. art. 72. 17 Mar¬ 
tin’s L’a Rep. 258. Christy, Dig. tit. Marriage. Cole’s Wife v. His Heirs, 19 Mar¬ 
tin’s Rep. 41. But^e parties may modify or limit this partnership, or agree that it 
shall not exist, 'rh^ may regulate their matrimonial agreementstas they please, 
jirovided the regulations be not contrary to good inorahs, and be conformable to 
certain prescribed modifications. (Art. 2.3i)5.) Parlies can, by an express matri¬ 
monial contract, subject themselves to the communio honortnn as to personal property, 
or ad(^>t the law of any countiy in respect thereof, and tlic courts will give effect to 
it? unless prohihited b) a po'-itive law, either of the matrimonial domicil or of the 
locus IVde jijyro, )). 4.59, anti note f), Ibid. the ease of married persons 

removing into the state fiom another state, or from foreign countries, their subse¬ 
quently acquired propeny'is subjected to the community of acquets. (Art. 2370.) 
This very point was decided at New Oih aiis, in Gale o. Daiis, 4 Martin’s Rep. 645, 
®nd in th« case of'^ml v His Creditors, 17 Martin's Rep. 5u9. The Supreme Couit 
of Louisiana, in the able opinion pronoiineed by Judge Porte*', on behalf of the 
court ill the latter case, held, that though the marriage was eontraeted in a state gov- 
eincd hy the English coiiinion law, ^ct if the parties removed into Louisiana, and 
there aeejuired property, such ^iri)perty, on tlie dis'-olution of the marriage in that 
state, by the death of ttic wile. Mould be regulated by the laiv of Louisiana. Conse¬ 
quently, a community of acquets and gains did exist benvceii the married parties, from 
the timp of ^hcir removal *51110 the state, and the projierty they acquired after their 
removal became common, and was to be equally divided between them, on the prin¬ 
ciples & j)artner,ship. The decision was founded on an ancient Spanish statute, iu 
the Partidas, which governed at New Oaleans vvlieir^t was a Spaiiisli colony ; aud it 


is also the law of the Civil Code of Louisiana, as alreaily mennoned. So, property 
acquired before tlie removal frpin the matrimonial domicil is governed by tlic law 
of ilmt domicil, and if married persons move out of the eouiitry where the commu¬ 
nity Vf acqnet»and gains exist, into one wliero it does not, their futuix* acquisitions 
arc govenied by the hrtv of t)ieir new Uomieil. Porter, J., 4 IjOiiisuiiia Rc]^193. 
McCollum t>. Siiiuh, Meig’s*Tcnn. R. 342. Jfcicehind v. Ensky, Ibid. 620. The 
principles doclarei^in the case of Saul v. His Creditors, arc csseulially le-declaretl 
in the case of Packwood r. Paekwood, 9 Rohinspn’s L'a lN;p. 438.^ The com¬ 
munity of aquots and gains a|||)lic$ to all the property, real and iiersouai, acquired 
while the parties were domiciled in Loiii.siaya, thougii not %) property ))reviously 
acquired during their matrimonial domicil in another state, nor to projierty subse- 
quentlj^ acijuircd after a change of domicil from T.,o*siana to aiiotlier state. Saul v. 
HU Creditors, supra. This was the^doctri^othe Partidas; but is seems, according 
to the jurists in Pi'ance and Holland, that the commijiiity principle prevails and fol¬ 
lows the projicrty even subsequently acquired after a change of domicil, on the 
'g^«ndWf"'a tacit or implied contract having the cfl'cci un*actunl marriage settle¬ 
ment. While it was adirSltcd, in the case of Saul v. llis Creditors, that by the 
comity of nations, contracts were to be enforced according to tlic principles of law 
which governed the contract in the place where it was made, yet it was equally part 
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• 185 of life and death over the * wife, but to the civil law 
in the more polished ages of the Roman jurisprudence, 


of the rule, tlmt a })ositive law, regulating property irt the place where it was situated, 
and which the European continental jurists call real statutes, in contradistinction to 
personal statutes which follow and govern the individual wherever he goes, must 
prevail when opposed to the lex loci contractus. The right of sovereignty settles the 
point, wherever the rules of tlio place of the contract, and of the place of its execu¬ 
tion contlict. The comity of nations must yield to the authority of positive legisla' 
tion; and it w,^s admitted, that, independent of that authoxVi weight of the 
opinion of civilians in h’ranee and Holland was, that the law of the place where the 
marriage was contracted ought to be the guide, and not that of the place where it was 
dissolved. The property of married persons is divided into separate property, being 
that which either party brings in marriage, or subsequently acquires by inheptance 
or gift; and common property being that acijuircd in any other way by the husbayd 
and wife during marriage. (Ait. 2114.) The community of acquets and gains 
ceases on the death of either party, and the survivor lakes only his or her undivided 
moiety of the common property. Cooney’s Heirs v. Clark, 7 Louisiana liep. 156. 
Broussard v. Bernard, Id. 216. Stewart v. Pickard, 10 Robinson’s L’a Rep. 18. 
The surviving wife cannot renounce the community of gains, if thie takes an active 
part in the cominhnity of gains, but in that case she is only responsible for one 
half of the debts contracted during the marriage. Code Civil, ’’arts. 2378, 2982. 
Lynch k. Benton, 12 *Robinsbn’s L’a Rep. il3. The separate jirojicrty of the 

wife is divided into dotal, being that which she brings to the husband to ns.sist in 

4 

the marriage establishment, and ecttadotal, or jiaraphernal property, being that 
which foims no part of the dowry. (Art. 2.315) The husband is the head and 
master, ami the jiroceeds of the dowry belong to the hutband during the marriage, 
and he has the administration of the %,,tartnership or community of profits of the 
matrimonial jiroperty, and he mav dispose of the rcicnucs which they prod.uCc and 
alienate them, without the coiisunt of the wife. But he cannot convey the com¬ 
mon estate, or the acquets and gains, to the injuiy of tiic wife during coverture, and 
she may, at his decease, hy action, ,'-ct aside the alienation. The wife has a tacit 
mortgage for her dotaf and paraphernal iiroperty, and also upon thq community 
property from the time it comes into the hands of the hnshand. Tli|re i.** riilrked 
dilFepence on thi-> point between tlic community law' in France and in Louisiana. In 
the latter, taken from the Spanislt^'aw, the wife ha.s >.ii interest in the community 
property, and not a mere hope or expectancy, during the coverture. It is not tlio law 
in force at the time the community is dissolved, but that in vigor <»hcn it was formed, 
which regulates the'rights of husband and wife to the property acquired during cojg)|j|; 
ture. (Art. 237.3.) Porter, J., Di.xoii v. Hi.xon’s Ev'eentors, 4 L’a Rep. 188, 192. 
He cannot alienate the dotal,estate, though hG may enjoy the fruits of it, nor can the 
income of the dotal property ke .seized by the husband’s creditors, Buiird v. l)o 
Rus-sy, 6 Robinson, L’a 111. But li^ is*'.ubject, in respect to that property, to all 
the obligations of the usufructuary. (Art. 2344.“) The paraphern"! property of the 
wife is not bound for the debts contracted by the husband while at the head of the 
community; neither aA; thc/ruits of that projicrty liable, when adininistcrt'f. by.,4.bfi, 
wife. (L. Code, art. 2371.) L-arnWl v. FrancheboLs, 16 L’a Rep. 1. If the hus¬ 
band and wife stipulate that there shall lie no partnership between them, the wife 
preserves the entire administration of her property, movable and iraraov^hle, and 
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when the wife was admitted to the * benefit of a liberal * 186 
antenuptial contract, by whifsh her private property 


may sell it. (Arts. 2394, 2395.^ Slie has the right, during the existence of the com¬ 
munity, to the administration of her paraphernal property, and on her death, her 
heirs take her separate estate, and moneys received by her husband on her account 
during marn^ago, forig part of it. Robin v. Castille, 7 L’a Rep. 295. And if there 
bo no agreement as to the expenses of the marriage, the wife contributes to the amount 
of one half of her inmme. (Art. 2387 ;) but a married woman cannot, under any cir¬ 
cumstances, become a surety for her husband Hughes v. Harriseft, 19 Martin’s 
L’a Rep. 251. A sale by the husband to bis wife, to replace her paraphernal prop¬ 
erty, sold by him, is good. Her land, whether dotal or not, is not aflpected by her 
husband’.s debts. Christy’s Dig. tit. Husband and Wife. If the wife renounces the 
commifnity, she in that case has a mortgage on the property purchased by the hus¬ 
band during covorfuce, which takes precedence of tlie ordinary creditors of the hus¬ 
band. jVFHonough v. Trcgrc, 19 ]\%rtin’s L’a Rep. 68. But she must, as against 
creditors, produce other proof of the jiaymcnt of the dot or dotal portion on marriage, 
than the husband’s confession in ti*e marriage contract. Buiss'on v. Thomjisoii, 19 
(7 N. S.) Martin’s L'a Rep. 460; and she has no mortgage on her husband’s estate 
fijr the frirtts of hci^arapheriial estate, 18 Ibid. 103 ; but she is a jirivilegod creditor, 

15 Id. 239, and ha^ a tacit mortgage for replacing licr paraphernal cflFects sold by 
the husband. 16 Id. 404. Johnson c. Pil.-^ter, 4 Rob.^L’a Rep. 71. The civil law, 
in order to protect the wife, would not allow her dotal projierty to be alienated, 
during the coverture, oven with^cr consent; and the Spanish laws declare void any 
contract in which the wife hinds herself with her hn«band, unless the debt be con¬ 
tracted for her particular benefit. 1 M.artin’s L’a Rep. 296. But I cannot go further, 
and givc»a m^e detailed view of the rights of married persons in Louisiana. My ob¬ 
ject is merely to state enough to show that its* regulat|pns on the subject are entirely 
different from tlie laws of the other states ; and to ^ mere English law’yer they will 
prolmbly appear to bo embarrassing, and^ratlicr forbidding. Our taste and modes of 
thinking aie very much under the iullucnco of education ; and we are naturally led to 
• give a prcfei^nce to the instituti«is under which fse live, and*^'ith which we are best 
acquainted. • 

'fhe Louisiana Code appears to be a transcript in this, as well ns most other re¬ 
spects, of the Code Napoleon ^^nd the very complicated regulations of the Fft-nch 
code on the subject of marriage propeiay, occupy Ip wide Space, even in that compre¬ 
hensive and summnjy digest of the French law. Pothicr had devoted three volumes 
of his works to the conjugal rights in community ; aiuk M TouUior, wfto liad discussed 
■ • i!rttnsi\ ely the law of marriagu in the former part of his Droit Civil Franyais .suivant 
I’ordre du code, devoted his last volume^ to a aiommentary upon the regnlarions of the 
Code Civil concerning the community system ; apijl Mr. Burge, in his Commentaries 
on Colonial and Foreign Laws, vol. i. 3.^2-413, an?l again from p. 599 to 640, has 
also digested, with much labor and research, tl|e law of the community of goods be«» 
tween husband anfl wife. I have selected, for the infunnation of the student, a few of 
the leading principles of the French code on the subject. ^ 

• ^WnfBftared that the husband owes protection and maiftienance to the wife, accord¬ 
ing to his means and coudi^on. Code Civil, Nos. 213, 214. The wife owes him 
obedience, and cannot any act in law without the authority of her husband ; and 
without his concurrence she cannot give, alien, or acquire property. Ibid. Nos. 215, 
YOI.. H. 17 
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was secured to her, and a njere reasonable equality of 
condition * between the husband and wife introduced. 


217. Blit if the husband refuses to authorize 1ii%wife«to do any act in law, she may 
apply to a judicial tribunal for leave to act. Ibid. Nos. 218,^19. If she be a public 
trader, she may bind herself, without the authority of her husb.aiid, in whatever con¬ 
cerns that business. Ibid. No. 220. She may also make a will without ffis authority. 
Ibid. No. 226. No general authority, though stipulated by the marriage contract, is 
valid, except as the administration of the wife’.s property. Ibi(^ No. 223. But the 
law allows the husband and wife to make any special contract as to property which is 
not incompatible with good morals, and does not derogate from the power of the hus¬ 
band over the person of the wife and children, nor change the legal order of succession." 
Ibid. Nos. 1387, 1388, 1389.* The parties may stipulate in writing, before tnarriago, 
that the conjugal relation, in respect to property, shall l)e regulated cither unitbr the 
communitv, or under the dotal rule, and the code prescribes their rights and powws 
under each of these systems, and they may mt lifv as they please the ma/ingcmcnt 
and di'po-sition of the joint jiroperty ])laced in coiiimuniiy. They may stipulate that 
cacli of the married parties shall separately pay tkeir owiiMebts, and this stipulation 
will bind them, on the dissolution of the community, to account to each other. Ibid. 
Nos. 1.391,1.395, UQl, 1402, 1421, 1497, 1500, 1510, 1526. Before.“thc Fieiivh revolu¬ 
tion, tiie northern provinces of France were under the customary Jaw, and the coih- 
mu/idy p/"/nopeitiy governed t^^e nuptial eontracj ; while in the southern provinces, 
where the Roman law prevailed, the contract was goierncd by the dotal syshm. The 
code, by way of compromise, left the parties to elecFthc law byiMliich the mariiage 
was to be governed ; and if no election was made, the. community system was to pre¬ 
vail. Ibid. Nos. 1.391', 1393. These m.arriage contracts cannot be altered after mar- 

. e . - 

riage , and, ordinarily, the husband administers the personal property n coirmunitv, 
and may sell or incumber it, bi^pdic. cannot take away, by will, the .rights of the wife 
as survivor. If tlicv stipulate tli^t they shall be separate in jiropertv, the wife letain.s 
the entire administration of her real and piTsonal firoperty and revenues, and each 
party contributes to the aiargp.s of the marriage, according to agreement. Ibid. Nos. 
1536,1537. In no casp^ivn the wifi^havc a power given to her to alienate her re.d 
estate, without the consent of her husband , and if they marry under tlif^dotal rule, 
and not under the rule of the community, the husband has the sole adrninistr.'ition of 
the dutal property during the marr'uge. Ibid. No. 15;’l. 

The Dutch matrimonial law in Respect to jiroi)erty*i.s essentially the same. See 
Van Lceuwen’s Comineataries on the Roman Dutch Law, b. 4. ch 23,24. Voel’s 

% Vk 

Commentates en the Pandects,^ under the appropriate titles. Vanderlindcu’s In.sti- 
tutes of the Law.s of llollasyl, translated by Henry, pjilSG-SH. Burge’s CommentaHw*.- 
on Colonial and Foreign Laws, vol. i. f27G-.3.J2. The Master’s Report on the Matri¬ 
monial Dutch Law, in the c6lony cjf Demarara, as given in Muriin v. Martin, 2 Russ. 
& Mylrie, 507 


The Dutch arfl all the nations of Kurope, except the S[itiniards, 
•have rejected that part of the Roman lew whichj.sccurcd to the wife all her property, 
and protected it against the debts of her husband. In Holland, fue goods of both 
parties arc brought iryo community at marriage, and it includes all property sub¬ 
sequently acquired, and is liable for the debts of both parties, unless it lSe‘“jTriT|jJfty' 
affected by a trust or Jidei curtmtmim. At the dcatli of cAher party, one half goes to 
the survivor, and the other half to the representatives of the (Jcccased. In Scotland, 
the community of goods between the husband and wife is of a more limited character 
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The civil law at first prohibited the husband and wife from mak¬ 
ing valid gifts to each other ca^sa mortis ; yet the rigor of the 
law was afterwards don« away, and donations between hus¬ 
band and wife were good if they were not revoked in the lifetime 
of the parties ; and Justinian abolished the distinction between 
donations inter vivos ante nuptias etpost nuptias, and he allowed 
donations propter nuptias as well after as before marriage, (a) 
The wife could bind herself by her contracts without charg¬ 
ing her husbanS. She was competent to sue Jlnd be sued 
.without him. They could sue each other, and, in respect to 
the property, were considered as distinct persons, and the con¬ 
tracts of the one were not binding on the other. (6) 

• Whatever doubts may arise in the mind of a person educated 
in the school of the cornmoh law, as to the wisdom or policy of 
the powers which, by the qjvil law and the law of those modern 
nations which^iave adopted it, are conceded to the wife in mat¬ 
ters of "property, yet, it cannot be denied, that the preeminence 
of the Christfan nations of Europe, and of their descendants 
and colonists in every other "quarter of tlie globe, is most strik¬ 
ingly displayed in the •equality and dignity which their institu¬ 
tions confer upon the female character. 


than thgt which exists in the continental nations, and does not extend to real property 
or subjects which .produce annual profits. Tlie ertijjt of marriage on the property of 
the husband and wife in Scotland, is larjjbly and learnedly considered in Burge’s Com. 
vol. i. pp. 423-462. 

(fl) In'-t.^, 7, 3. Bynk. Opcfti, tom. i. p. 166 Observ. Ji». Rom.Tib. 5, ch. 18. 

(h) A summary of the rules of the civil law on the rights and powers of the husband 
and wife, in relation to their property, is given in Burge’s Cora, on Colonial and 
Foreign Laws, vol. i. 262-27^*" The law concerning the conjugal obligations Under 
the Scotch law is rully stated and condensed iftjord Stair’s Institutions, by More, 
vol. i. note b. Sec^also, n learned note of John George Phillimorc, Esq., annexed to 
hi^ translation of the celebrated case of Manby v. Soott, from 1 Siddi‘fio^l09, on the 
early periods of the Roman lA^ in respect to conjugal rights tmd duties. 
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LECTURE XXIX. 


OF PARENT AND CHILD. 


The next domestic relation which we are to consider, is thaj 
of parent and child. The duties that reciprocally result from 
this connection are prescribed, as well by those feelings ^f pa¬ 
rental love and filial reverence which Providence has implanted 
in the human breast, as by the positive precepts of rejigion, and 
of our municipal law. 


I. Of the ditties of parents. 

The duties of parents to their children, as bein^ their natural 
guardians, consist in'maintaining'and educating them during 
the season of infancy and youth, and iti making-reasonable pro¬ 
vision for their future usefulness and happiness in life, by a sit¬ 
uation suited to their habits, and a cornptteiit provision for the 
exigencies of that situation, (a) 


p.) Of maintaining f'Mldren. 

weaknesses of children render it nec<*ssary 
that some person maintains them, and the voice of itature has 
pointed out the parent as the most fit and proper person. The 
laws and customs of all Rations have «nforced^ this plain pre¬ 
cept of universal law. {b) The Athenian and t[ic Roman laws 
were so-.strfet in enforcing the performance of this natural obli¬ 
gation of,the parent, that they wo^uld not allow the father 
*190 * to disinherit the^ child from passion or prejudice, but 

only for substanfial reasons, to be approved of in a’court 
■'^of justice, (c) I' r • 

The obligation on ^he part of the parent to maintain the 


The wants ar^ 




\ 

(a) Paley’s Moral Pliilosoph}’, p 2.TL Taylor’s Klcracnts of the Civil Law, p. 383. 
Puffenrlorf’» Droit do la Nature, b. 4, eh. 11, see. 4 and 5. *' 

{b) Grotius, b. 2, eh. 7, sec. 4-. 

(c) PotterVs Greek Antiq. vol. ii. jt. 351. Dig. 28, 2, 30. Novel, 115, di. 3. 
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child, continues until the flatter is in a condition to provide for 
its own maintenance, And it extends no further than to a neces¬ 
sary support. The obligation of parental duty is so well se¬ 
cured by the strength ofmajtural affection, that it seldom requires 
to be enforced by human laws. According to the language of 
Lord Cqiike, it is “ nature’s profession to assist, maintain, and 
console the child.” A father’s house is always open to his 
children. The best feelings of our nature establish and conse¬ 
crate this asylum. Under the thousand pains afcd perils of 
• human life, the home of the parents is to the children a sure 
refuge from evil, and a consolation in distress. In the intense¬ 
ness, the lively touches and unsubdued nature of parental affec- 
fion, we^discefn the wisdom and goodness of the great Author 
of our being, and Father of Mercies. 

All the provision'that the statute law of New York has made 
on this subjcfti;, applies to the case of necessary maintenance; 
and as the provision was borrowed from the English statutes of 
43 Eliz. and*5 Geo. T., and is d,ictated by feelings inherent in 
the human breast, it has probably been followed, to the extent 
at least of thG Englisli statutes, throughout this country. The 
father and mother being of suflicient ability, of any poor, blind, 
lame,i olc^ or decrepit person whomsoever, not being able to 
mair\#:ain himself, and becoming chargeable to any city or town, 
are bound, at their own chargf' and expense, to relieve and main¬ 
tain every such person, in such manner as the overseers of the 
poor ofyhe town shall approve of, and the cejurt of general ses¬ 
sions shall order and direct. If the father, or if the mother, 
being a widow, shall ^bscond and leave their children a ^ 
public chargtt, their "estate is liabk to be sequestered, * 191 
and the proceeds applied to the maintenance of the chil- 
^en. («) The statute imposes a siniilar obligatforiHipon the 
children, under like circumstanqps. This feeble and scanty 
statute provision was intended for Uie indemnity of the public 
against the maintenance of pa«pers, and it is all the injunction 
that the statute law pronounces in support of the duty of par^^" 
ents to maintain their adult children, (b) During the minority 


(fl) N. Y. Revised Statutes, vol. i. p. 614. 

(6) See infra, p. 208, n./. The statute law of New York, prior to the Revised 
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of the child, the case is different, apd the parent is absolutely 
bound to provide reasonably for bis maiiftenance and education; 
and he may be sued for nccessariesf furnished, and schooling 
given to a child, under just and reasonable circumstances, (a) ^ 
The father is bound to support his minor cjiildren, if he be of 
ability, even though they have property of their own; but this 
obligation in such a case does not extend to ithe mother, {b) 
and the rule, as to the father, has become relaxed, (c) The 
courts now* look with great liberality to the circumstances of 
each particular case, and to the respective estates of the fathet 
and children ; and in one case, where the father had a large 
income, he was allowed for the maintenance of his infantf'chil- 

dren, who had a still larger income. (</) ^ The legUl obligation 6f 

0 

Statutes, which went into operation in January, IS.'io, cKtciulcd this Icj^al duty of 
necessary maintenance to grandparents and granilchildrcn, reciprocally. Thi.s is the 
provision in the statute of 43 Eliz., and it lias probably been fiifiowcd, ffi^ncrally, in 
the other states. Sec, to tlii.s purjiosc, 4 N. 11. Kep. 102 Statute Laws of Connecti¬ 
cut, 1784, p. 98, and of 1838, p. 303. Act of Soutli Caroliiui, 1712. 2'liailc\ Ucp. 320. 
The Revised Statutes of Massachusetts of I83fj, speak, on this point, only of parents 
and children. » 

(a) Simpson v. Robertson, 1 Esp. Ca.s. 17. Ford v. Eotlicryill, Ibid. 211. Stanton 
»). Willson, 3 Day’s Rep. 37. Van Valkcnbnr'ih c. Watj-on, 13 Johns. Rep. 480. 

(b) Hughes r. HugJics, 1 Bro. Rep. 387. 1‘ulsford c.‘Hunter, 3 Id. 41G. Haley 

L’. Bannister, 4 Madd. Ch. Rep. 275 V/hijijdc v. Dow', 2 Mass. Rep. 4^5. Dawes v. 
Howard, 4 Mass. Rep. 97. * 

{c) If the fatlier be without mJ-ans to may’tam and educate his children according 
to their future expectations in life, courts of equity will interpose and make an allow- 
ance out of the estate o^ the children, and in an urgent ease will even break into tho , 
principal of a vested legacy, for the purpose of educating an infant legiUtt. Newport 
V. Cook, 2 Ashmead, 332. 

(d^ Jervoisc v. Silk, Cooper’s Eq. Rep. 52. See, also, Maberly v. Tuiton, 14 
Vescy, 499. Massachusetts Rcvis^ifl Statutes, 1836rjiyrt 2, tit. 7, eli. 78, are to the 
same etlect. If an infant becomes entitled to a .sum of money during infancy, the 
Court of Chancery, on the application of the father, will order a reference in res[)cct to 
the future maintenance of the chiM out of the fund ; l^ut it is not usual to make 
an allowance retrospettivcly.® 1 Tatnlyn, 22. 


4 If the parent be of sufficient ability to fic^iish hi.s children with tho necessaries of life, 
that a neglect to do so is an indiAable oflct,ce. In the matter of Ryder, 11 Fuigo, 
R. W>. Hex V. Friend, Russ. &«Hy. (b C. 20 . * 

W.atts V. Steele, 19 A*a. 650. Osborne v. Van Horn, 2 Flor. 360. Matter of Burk e, 

4 Saiulf. Ch. 617. / • 

3 If a father is of sufficient ability to maintain his children, a court will not order any 
allowance to the jiiirent from the cliiM’s sepande estate; but, in athcr co-ses, the rule with 
respect to retroipective allowances is not so strict as foinierly. In the matter of Kano, 




the father to maintain hig child ceases as soon as the 
child is of age, however wealthy the * father may be, *192 
unless the child become* chargeable to the public as a 
pauper, (a) The construction put upon the statute of 43 Eliz. 
renders it applicat)le only to relations by blood; and the hus¬ 
band is pot liable for the expenses of the maintenance of the 
child of the wife by a former husband, (6) nor for the expense 
of the maintenance of the wife’s mother, (c) If, however, he 
takes the wife’s child into, his own house, he is theft considered 
• as standing in loco parentis, and is responsible for the mainte¬ 
nance and education of the child so long as it lives with him; for, 
by tliat act, he holds the child out to the world as part of his 


fhmil^. ^ 


There was great force of reason and justice in the 


(a) Parish of St. Andrew i’. Mendez dc JJreta, 1 Lord Kaym. 699. 

, (Jj) Tubb y. lltlSrson,-i Term Rej). 118. Uay v. Ballou, 4 Wendell’s Kep. 403. 
But now, by tlic Englisli statute of 4 & 5 Win. IV. e. 76, scrt 57, llio person who 
marrie.s a womai* the, motlicr of lc;;itiinate or ille<;itiinatc children, beeomes liable to 
maintain them us part of his family,^intil llie age ot fi.vtcen years, or until the death 
of the mother. ^ 

(c) Hex 0 . Miiri(Tcn, 1 Str. 190. Anon. .3 N. Y. Legal Observer, 354. 

{d) Stone v. Carr, 3 Esp. 1. Lord Ellenborough, in Cooper v. Martin, 4 East, 82. 

• 

- •-«--—— - - - - -- — 

• 

2 ll:irb,Gh. R. 376. On a petition for an allowance to the parent from the child's separate 
estate, the father must show atlirmatively, that he i.s,^i point of means, unable to perform 
the duty of supporting and edueatmg Ins ^hildicn. Haase v. Koehrsclned, 6 Ind. 67. 

A thiid person, who supplier an infant with necessarii'', cannot maintain an action 
against tliQJtaront therelor, uiile*- the latter has, expressly oi impliedh’, agreed to pay the 
amount. Ihiymond t?. Loyl, 10 llaib. R. 483. Cliilcott v. Trimble, 13 Barb. R. 602, S. P. 
Shelton ti. Sprmgett, 20 Bug. L. ic Ktp R. 281. Omtrn^ Dennis r. Clark, 2 Cii'-hing, K. 353. 
State V. Cook, 12 Ired. R. 67. ,\Veeks r. Merrow, 40 Jlaine, 151. Townsend v. Biwiliain, 
33 N. H. 270. Clinton v. Rouflaiid, 24 Barb. (N. ^.) 634, Keaton v. Davis, IS (Jeo. 457. 

It was intimated in Van Yalkenburgh e. Watson, 13 Jolinson, (K. Y.) 4S0, that if a parent 
neglects his duty to*furnish necessaries to hi.s mfaiit children, the hfw wjl imply au agree- 
pBCiit to pay whoever supplies |^ucli necessaries. 

The court will not, except under very ^iccial circumstances, *ake an nllowaiiee out of 
the infant’s estate to his father for />iist niHinteiiaiice. Tor a c.i.'e m winch such allowance 
was made, see Carmichael v. Hughes, 6 Eug. L. & Bq. ^1, and see Presley v. Davis, 7" Rich. 
Eq. H)o. • 

t And the relation which in such ctftc he snsftiiiis to the child, will defeat any presumil^ 
tion which might otherwiso arise, of a promise to pay tliT) child for his services. Williams 
v^Iutclu^n, 6 Barb. S. C. Rep. 122. S. C. 3 Comst. R.^312. ♦ Lautz v. Frey, 14 Penn. 
aWTo^hlO Penn. 366. Aiyl e conrerao, the steji-son is not4iable, on an express or implied 
promise, during minority, to pay for necessaries furnished by his step-father. The case of 
Gay r. Ballou (4 Wcnd*ll, R. 403) is so far overruled. Sharp v. Cropsey, 11 Barb. R. 224. 
Uussey v. Roundtree, Busbee, 110. Aud, generally, the law will imply no contract for 
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extrajudicial dicta referred to in thejCase in Strange^ that the 
husband ought to maintain the, parents of his wife, if he was 
able, and they were not; because the wife was liable before 
.marriage to support thein, and her jjersonal property, and the 
use of her real estate passed, by the marriage, to her husband. 
But the statute does not reach the case; and when the^ wife, by 
her marriage, parts with her ability to maintain leer children, she 
ceases to be liable, (a) It, however, the wife h^ separate prop- 
. erty, the Court of Chancery would, undoubte*dly, in a proper 
case, make an order charging tliat property with the necessary, 
support of her children and parents.’ 

A father is not bound by the contract or debts of his* son, 
even for articles suitable and necessary, unless' an actual aft- 
thority be proved, or the cireumstifnces be sufficient to imply 
one.^ Were it otherwise, a father who had an imprudent son 
might be prejudiced to an indefinite extent. What is necessary 
for the* child is left to the discretion of the parent; and 
*193 where *the infant is s\ib potcslate parentis, there must 
be a clear omission of duty, as to necessaries, before a 
third person can interfere, and furnish them, and charge the 
father. It will always be a question for a jury, whether, under 
the circumstances of the case, the father’s authority was to be 
inferred, {b) If the father suffers the children to remain abroad 


[n) v. Critchcr, I Bro. Rep 2CS. Cooper v. Martin, 4 Ea‘it, 7G. 

(ft) B.ikcr r Keen, 2'Surkie, .jOI . Van Valkenlihr^h w. Watson, 13^ lohns. Rep. 
4S0. Mortimore v. Wrij'lit, 6 Aloeson W 482. 


wa^e.s between those <itaniling in tluj relation of parent aiul ciiihl, .Unvis v, (ioodctiow, 

1 Wins. (Vt.^Tl.j; though tlic i>lanitilT',i ehiim li.ivc arisen since tlic Httainincnt of liis 
majority. Caielor’s ..piical, 5 \y. & Serg. .oJ.'J. Aiulriis v. Foster, l7 Verm. o.fttJ. Resor 
V. .Johnston,' i Garter, luo. It must be slio\\n in such ijjiscs that botli parties iiitnml ft.l.« 
contract for service arr' uage.s. Fitch r. J’ecklnini, 1C Verm. l.'iO. Weir i'. A\eir, 3 B. 
Mon. 64.0; and see Steel v. Steel, 12 I’eim. C4. Miiiigcr r. Mimger, 33 X. II. oSl. Guenther 
tJ, Birkicht, 22 Miss. (1 .Tone*,) 430. ilonse v. House, C Itnl. CO. McHacr. McRnCj3 Brad¬ 
ford, (N. Y.) 199. Mostelfer’s Ajipeal, .30 J’enn. State R. 473. But circumstmiccB less 
than an express promise, may entitle a son to cryinpcnsation from a fiitlier for whom the 
son works after his majority. lusher r. I’lshcr, fi Wise, 472. 

t But the court will uA compel a mother to furnish the means of cducs^Jneachild,^ 
especially when an educatiom's not absolutely necessary to enable the child to gain lisub- 
sistence, though .she is abundantly able. It teems a court of chancery lias no such power. 
In the matter of Ryder, 11 P-aige, R. 186. , 

2 A parent is not liable for the wilful act of Ills minor child; a*, for setting the parents' 
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with their mother, or if he forces them from home by severe 
usage, he is liable for their necessaries, (a) And in consequence 
of the obligation of the /ather to provide for the maintenance, 
and, in some qualified 'dc^ee, for the education of his infant 
children, he is enjiitled to the custody of their persons, and to 
the value of their labor and services.’ There can be no doubt 

A 

that this right* in the father is perfect, while the child is under 
the age of fourteen years. But as the father’s guardianship, by 
nature, confines until the child has arrived to fulfcage, and as 
, he is entitled by statute to constitute a testamentary guardian 
of the person and estate of his children until the age of twenty- 
onef the inference would seem to be, that he was, in contem¬ 
plation of tho law, entitled to the custody of the persons, and 
to the value of the servicJfes and labor of his children, during 
their minority. This is {^principle assumed by the elementary 
writers, (6) ^d in several of the judicial decisions, (c) In 
*Gale f. Parrot^ (d) it was observed, that if Jlie minor was 
eloigned froi*i the parent, he might, of necessity, be entitled to 
receive the fruits of his ov^^n lalior, am? tliat it would require 
only slight circumstauees to enable the court to infer the par¬ 
ent’s consent to the son’s receipt and enjoyment of his 
*own wages.'-^ Th*e father, says Blackstone, has the *194 
benefit o? hi,s children’s labor w4iile they live with him, 

. - . - . ^ .. _ _ 

(a) Lord Eldon, in Kuwlyns v. Van DyJkc, 3 Esp. R. 252. Stanton v. tVillson, 
3 Day’s Ui'p. 37. Tlion<;h the father be lialde for necessaries supplied to his child 
without Inpconscnt, hccause he*is bound to supjtoit him, and^s entitled to his services, 
yet a guardian is not so lial)le. Call r. Ward, 4 Walls & Serg. 118. 

(b) 1 Blaek.s. Com. 453. . Ree\e’s Donie-'tio Relations, 290. 

(c) Day V. Everett, 7 Maa^. Rep. 145. Bcn^n ?•. Remington, 2 Mass. Rep. 113. 
Plummer v. Wehb, 4 Mason, 380. "I'hc father may maintain suits in the admiralty 
for the wages of iftnirior son, earned in a maritime service. « 

(d) I N. H. Rep. 28. ^ ^ 


dog u^on the hog of a third person. Tifft r. Tilltf 4 Doiii’o's R 175. Nor for an assault 
committed by his minor son. Baker v. Ilayeman, 24 ?ilissoun, (3 .Tone*,) 219. 

1 So, though the 8crvice.s were rendered by tfte son, in an unlawful business, if the 
did not know the character of the service. Emery r. fcmptoii, 2 Gray, 257. See Jenness 

Laws of New York of 1850, p. ^9, the parent must notify 
^fmorsetnployer, within^hirty days after the commen?smeiit of service, tliat he claims 
the wages, or payment to the minor will be good. And see Letts r. Brooks, Hill & 
Denio, (N. Y.) 36. * 

3 An emancipation may bo inferred where tho father leaves his child to manage and 
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and are maintained by him ; and this is no more than he is 
entitled to from his apprentices ^or servants, (a) 

The father may obtain the custoc^y of his children by the 
writ of habeas corpus^ when they are improperly detained from 
him ; {b )' but the courts, both of law and equity, will investigate 
the circumstances, and act according to sound discretion, and 
wdll not always, and of course, interfere n^oiv, habeas corpus^ 
and take a child, tliough under fourteen years oj age, from the 
possession a third person, and deliver it o4er to the father 
against the will of the child. They will consult the inclination, 
of an infant, if it be of a siitliciently mature age to judge for 
itself, and even control the right of the father to the posses¬ 
sion and education of ids child when the* nature of tlte 
*195 case appears to warrant it. fc) * The father may also 


(n) I Com. 453 A fiulier may, by .njirccmciit with b^-^minor cliild, relin¬ 

quish to the child the rijibt winch he woulil otlicrwise have to hi.*^ services, afnl author¬ 
ize those who employ him to pay him his own earnings. Jenney »■ Alclen, 12 Mass. 
Ilep. 375. Whiting y. Kailc, 3 Pick. Kep 201 .. JJuilingame v. lliirlingiime, 7 Cow- 
en’s Uep. 02. Morse v. Wclton, G Conn. Uc]>. 547. Varney c Young, 11 W-nnont 
Rep. 238 Tillotson v. Mc-Cnliis, ll)iil. 477. T'lio liit.ii-r is not c.’ititled to (he wages 
of a son, nor to avoid his rcasonalile rontiacts when he separates from the mother and 
leaves the son under her care. Wodell r. Coggeshull, 2 Meteiilt’s Hep. 8U. The 
son, in such cases, may make a valid siiccial contract with ids employee tllvilson v. 
Phillips,] Vermont Rep. 41. ^ • 

{b) The King v. De Manncvillc, 5 East, 221. 

(c) Archer's ease, I Loid Raym. Rep Rex v. Smith, 2 Str. Rep. 982. Rex 

V. Dciaval, .3 Burr. Rc|), 14.34. Commonwealth i>. Adilieks, 5 Binney’s Rep. 520. 
The ca.'C of M’Dowlcs,,s .Jcdins. Ri p. .328. Commori'-'ealth r. Nutt, 1 Brqtyne’s Penn. 
Uep. 143. Ozanne r. Delile, 17 Martin’s L'a Rep 32. Matter of Wollstoneenift, 
4 .Johns. Ch. Rep. 80. (h'cuzc v Hunter, 2 Co.\’s (.’ase.s, 242. Dc Mantieville u. De 

C _____^ .g_ -__..._ _ 

•r , * 

contract for himself, for several years. Canovar r. Cooper, 3 Barb. 8 . (h Rep. 11.3. Clin¬ 
ton V. Yoik, 23 Maine R. 107 Stiles r. (iranville, 6 Cusliing, R. 408 . Jlemiysvillo t*. 
Tre.scott, 30a^ilaine, 470. Armstrong r. McDonald, 10 ll^arh. 30n. Cloinl v. llamiltBfl. 
11 Humph. 104. The primn fucit pre«nmption of emancipation ariiing from the arrival at 
majority may be rebutted. I’oultney r. (hover, 13 \'crni. 328 ._ And there may be complete 
enmneipation, though the minor conth.iic to reside with his father. McCloske}' f. (.'vphert, 
27 Penn. State R. 220. And seelivrrett r. .j^herfey, 1 Clarke, (Iowa,) 3.3G. Audit is no 
/tefenee to a suit for wages by an infant, t whom h's time has been given by his father, 
and hired with a knowledge of this fact on the [lart of the tlefendant, that the wages had 
been trusteed in a suit ^gainst the father. Rrav e. Wheeler, 3 Wins, (29 And 

it was h»dd in MeClo.skoy v. (^fphert, 27 Perm. State R. 220,^that crops and sto/JR. lHAed 
by an infant on a fann leased by him, could not he taken for the debts of his father. 

1 But he cannot resort to an action at law, Dowling r. Todd 26 Missouri, (6 .lones,) 
267. , 
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maintain trespass for a toi^ to an infant child, provided he can 


Manncville, 10 Vescy, 52. In the* matter of Mitchell, R. M. Charlton’s Geo. Rep. 
494. In re Ann Lloyd, 3 Mat^nlng^ & Granger, 547, an illegitimate child, between 
eleven and twelve years age, brou^t up on habeas corpus, being allowed to choose 
between her mother and putative father, elected to go to the latter. Though the 
Court of Chancery has jurisdiction to control the father’s possession of his child, yet 
in England a court tSi’ common law has no such delegated authority. 'Ex parle Skin¬ 
ner, 9 Moore’s Rep. 278. M’Clellan’s case, 1 Dowl. Rep. 81. See, also, infra, 
pp. 220, 221. In tlii^caso of The King v. GreeniuU, 4 Adolph. & Bllis, 624, it was 
held that the father was entitled to the custody of his legitimate children when they 
Vere too young to e.xcrcisc a discretion as to their custody. The father’s right is 
superior to that of the mother, unless it ajipears that the child would be exposed to 
cruelty or gross corruption. See the case of The People v. Mercein, 3 Hill, 399 ; to 
tl*e same point, inftn, p. 205, note. U])on habeas corpus the chancellor in England 
has the 8al!Ib jurisdiction as a jndge^and has nothing to attend to but personal ill- 
usage to the child, as a ground for taking it from the father. But when there is a 
cause tn court, other circumstances nwy be con‘>idercd : and if the father cannot educate 
the child in a maimer suitable to the propertif iji ren to it bi/ another, the court will not per- 
iflit the fabler to luthihold from it that education; and in a special case of the kind, 
chancery would nj^t, on the father’s application, withdraw a child from the custody of 
its aunt. Lyons v. lllenkin, 1 .Jacob’.s^Rep. ‘445 Lord Thurlow, in Powel v. Cleaver, 
2 Bio. C. C. .510, B. P. Lord Cottenharn, in Cani])hcll v. Mackay, 2 Mylne & Craig, 
31, exjircssed himself stronglytm the injuiioiis cfletts of a jicnnancm residence of 
English minors abroad, and he would not allow an inl'.int ward of the court to be 
removed out of the jurisdiction of the court, except in a ca.se of imperative nccc.«sity. 
The Nejv Y^'k Re\iscd Statutes, vol. ii. pp. 148, 149, see. 59, have authorized the 
Supreme Court to,award a habeas corpus on bPiialf of the w'ifc. when the hu.sband and 
wife liv^'d separate, without being divorced, and to dispose of the cu.stody of minor 
chihlren in sound discretion ; and the chc^icellor or a judge m.iy, upon habeas corpus, 
recover and dispose of any child iletaineil liy the Society of Shakers.^ So in the case 
►, of a suit by the wile for divorcc^r separation, the court may,^tending the suit, or at 
or after a Hi%l healing, as occaMon may leriuirc, make such older for the custody, 
care, and education of the children a.s may seem proper. The severity of the rule in 
the English courts of law, tlnUthc father has an absolute control over the cust^ly of 
his infant child, however yoiftig, and in opposilipii to the wishes of tlie mother, and 
in destruction of Iie^ claim to the custody of the i hild, has been so strongly felt, that 
in 1837, Mr. Sergeant Talfourd introduced or proposed in Parlfamcwt^^uII. to em- 
•• ^If^vcr the lord chancellor .and^iidges to make orders relating to the custody of infant 
children of tender age, in cases where tj/e parents arc liiing apart, upon the applica¬ 
tion of either parent, or on the return of a wi it of h(^b^as corpus issued at the instance of 
the father. In Alirenfeldt v. Ahrenfeldt, before the iftsi'taiit vicc-chanecllor of New 
York, 1 Ilofl’man’s Ch. Rep 497, in bill by ^le mother for a separation from her hus¬ 
band for abandoifhicnt, and a claim for the custody- tjf her infant children, the court 
consider ed ii to be the settled English law-, that the father had^lic right to the custody 

" # 

- . —- 1 ---- -- 

4 The People r. Pillow, 1 Saudf. Law Rep. 672. Curtis a. Curtis, 5 Gray, (Mass.) 
535. 
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show a loss of service, for that is the^ gist of the action by the 
father, {ay 


(2.) Of educating children. 

The education of children in a banner sintable to their sta¬ 
tion and calling, is another branch of parental duty, of Imperfect 
obligation generally in the eye of the municipal iaw, but of very 
great importance to the welfare of the state. Without some 


of his children, with the exception of very tender infancy, unless his conduct was such 
as to endanger the hodily or moral welfare of them, or any of them, and tl|at the 
doctrine of the common law had been weakened, tliongh not overthrown, in the United 
States.'^ In the case of Slerccin 'riie People, 2.'> Wendell, 6-tf, it w’as decided, ftt 
the Court of Errors of New York, tliat as a general rule the father was entitled to the 
custody of his minor children, hut tliat. it the jiarents lived apart under a ^olunta^y 
separation, and the father had left the infant in < iistody of tlic mother, that custody 
would not he transferred to the fatlici on hiilmb ciD/nts when the infant was of tender 
ago and sickly hah^t, and especially if the (jualilicaiions of the motlier fof the care 
were siipeiior. The decision in the Sufireme (^oiirt was, that the-liuslnind had the 
better title and paramount rig/u to the eR-.toily,jf his minor children, in the absence 
of any poMtive disiiu.dilieatioii on his j>art for the discharge of his parental duties, 
and the alienism of the hushand was not such a disipilihfieatioii. ' .See, also, the case 
of The Ptojilc V. Merceiii, .'t Hill, .‘PJ'J, mj/ti, p. 20.), note.'^ 

(a) Hall V. Ilallander, 4 Barnew. & Ciess. GOO. » , 


1 If an infant child, residing witl'.ihi- father, tliongli too young to remler any service, 
receive such an injniy a^ would give the child himself a right of actioji, the father, who 
is put to necc'sary exiien.se in the care and cuie of the child, may maintain an action 
for an indciimity. Dennis r. (.’uirk, 2 Cu-li. yi7. A ji.i-cnt at common law c’lmiot main¬ 
tain an action for the loss of service of ins child against a corporation, By the I'aro- 
lessness of whose scrv.inl.s the child had been killed. .Skinner r. Ihe lloiisatonic K. It. 
Co. l-'Ju»h. (Ma'S.j R.S470. But .see l ord r. Monroe, 20_Wenil. It. 21'). A late English 
statute gives damages in such a casc.r, bt. 0 and 1') \ let. cn. M. There is a similar pro¬ 
vision in the statutes of Ne\. York. Laws, Ui47, eh 4'.0, p. 575. J.aws, lb49, p. SlsS, ch. 
256. ^ 

* See S. C. 4 Sandf. Cli. It. 493. 

* In I.egina r. .Smith, the father’s right was rocogni/ed, notwithstanding his agree¬ 
ment that the child should remain witir'a relfitive. IG L. L. Si L>|. 221. .See editors’ 
note citing .Mayne v. Baldwin, l^Jlaist. Cii. 4.j4, I’ool r. (iott, 14 Law Itep. 26G. In 
Illitioi', the father’s right is not regarded a;. par.iinouiit, where a divorce has hcon de- 

"I'creed for Ills fault. Miner c. Miner, 11 111. 43. By'scciioii seventh of the Act relative to 
Libels for Divorce, (Laws of JSoj, c. 137,; it is enacted, in M.a.ssachusett.s, that the happi¬ 
ness aijtl welfare of the c^jildren .sliall determine the custody in which they st gill be pl aced, 
and tl.e r(,sj,ective rights of tfie parents stnilJ, in the absence of mihCoiiduct^be'^^^S'acd 
a.s caiual. A mother, wJio has uiarrieil a second time, ha,s'not an absolute right to the 
possession of a child by the former marriage. .State v. Scott, 10 Fuat. 274. Aud 8ce 
V. .Stig.dl, 2 N. .J. 280. Gisliwiler v. Dodez, 4 Ohio State R. 615. ' 
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preparation made in youth /or the sequel of life, children of all 
conditions would probably become idle and vicious when they 
grow up, either from the •want of good instruction and habits, 
and the means of sub§Mejice, or from want of rational and 
useful occupation.* A pareftt who sends his son into the world 
uneducated, and without skill in any art or science, does a great 
injury to mankisid, as well as to his own family, for he defrauds 
the community,^f a useful citizen, and bequeathes to it a nui¬ 
sance, This parental duty is strongly and persuasfvely incul¬ 
cated by the writers on natural law. (a) Solon was so deeply 
impressed with the force of the obligation, that he even excused 
the children of Athens from maintaining their parents, if they 
h3.d ne^l^cted to train them up to some art or profession, [b) 
Several of the states of antiquity were too solicitous to form 
their youth for the various duties of civil life, even to entrust 
their education*,solely to the parent; but this, as in Crete and 
Sparta, was upon the principle, totally inadmissible in the 
modern civilized world, of the absorption of the individual in 
the body politic, and of his entire subjection to the despotism of 
the state. * 

Distinguished exertions have been made in several parts of 
modern Eiirope, and with which none of the educational insti- 
tutioi^ of antiquity are td be compared, for the introduc¬ 
tion of elementary *instruction^accessible to the young *196 
of all classes. This has been the case, particularly in 
'• Denmarl^ Norway, Swoden, Prussia, some p»rts of Germany, 
and Switzerland, (e) The Austrian empire is distinguished for 
an organized system pf popular instruction, .under the date 
Emperor Fraitcis, pervading all cla*<es of the people. The 
university, the alassic gymnasium, the coraincrciql academy, and 
primary village schools, with licensed normal tochers, in 
a main degree are gratuitously opqn to all. The entire super¬ 
vision and control of the whole system resides in the govern- 


(a) Vuffendorf, b. 4, ch. 11, see. 5, PaU-y’s Moral I’liilosoghy, pp. 224, 225. 

Life of Solon. 

(c) Norway and Sweden tfre hij^bly educated couiitiics in elementary learning, and 
their parish schools ays universal and excellent. Laing’s Norway, 444. Laing’s 
Sweden, 4:^5. 

VOL. II. . 
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ment, which directs the course of instruction and the books; and 
no person is competent to hold ^any office, or exercise any call¬ 
ing, ^ho has not been educated within the realm. Like Prus¬ 
sia, Austria offers education to all; but not like Prussia, she 
compels it upon none, except by ir«iirect influence. She com¬ 
bines education with religious instruction, but allows Protes- 
tants and'Jews to have their separate religions wistruction upon 
very tolerant principles.(rt) In this branch of political economy 
Scotland attained to early and honorable pfechninence. In 
1616, the Scotch parliament adopted incipient measures for 
settling and supporting a common school in each parish, at the 
expense of the heritors or landed proprietors. By the stat^ite of 
1633, the assessments for the support of the parochial schoois 
were to be made by the heritors of'the parish, and on their re¬ 
fusal, by the majority of the inhabitants. The statute of 1646 
rendered the assessment compulsory on each parish, for the pur¬ 
pose of building a school-house, and electing and supporting the 
schoolmaster. Though this latter statute was re'jpealed at the 
restoration of Charles*!!., it was reenacted by the Scottish par¬ 
liament in 1696; and this excellent school establishment and 
plan of national instruction has had a propitious influence on 
the moral and enterprising character of the natioi^. {b) Tlie 
establishment of cotnmon schools, and provision for the educa¬ 
tion and supply of competent teachers, in the Brussian domin¬ 
ions, by Frederick IL, was surprisingly liberal, and shed lustre 
on his reign. began the system ie 17o0, and some years 
afterwards directed, by ordinance, that a school should be kept 
in eyery village, and subsistence for the school and the master 

^ j k 


(a) Mr. Turnbull, 'n his work on Austria, ami which is one 'of the best Enjjlish 
books extairt’on the stv'ia! and political condition of Austria, says that three fifth a^of 
the juvenile population of the Au«tri.an empire, with the exccjilion of IIun"ary, 
actually receive scholastic it\strnction. ‘ And' as the s\stcm of oduentiAn is uniform, 
mild, essentially practical, free frnrfi excitement, and without the indulgence or per¬ 
mission of any daring speculation or vagaries, jmlitical or rcligiou.s, it conduces, 
' according to Mr. Tnmhull, to form tl*c most [fatient, mild, orderly, hcncvolent, and 
happy people on the face of (he gloI)e. See Tiirnhull’s Austria, vol. ii. ch. 5, edit. 
London, 1840, • , ■'*****iSM*t;j 

(A) T)r. Currie’s Life of^ Bums, vol. i. App. No. 1, nWte a. This elegant writer 
says, that he gave his statement of the history of (he Scottish laws upon “ unques¬ 
tionable authority.” 
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raised by a school-tax levi^ on the lord of the village, and the 
teng.nts without distinction. The boys were to be sent from 
their sixth to their thirteenth year, whether the parent^, were 
able to pay the school-tax^or not; and the parent or guardian 
was doubly taxed,who neglected, without sufficient cause, to 
send his ohild or pupil, (a) 


(a) Adams’s Lectufes on Silesia, 361-372. In the more recent and more general 
Prussian system of common schools, and coercive popular instruction, the duty of 
parents to send their children to school is enforced hy law. Each commune or parish 
is hound to maintain at its own expense, an elementary or primary school, by provid¬ 
ing a &*altablc .salary to the schoolmaster, and a good school-house properly supplied 
with books and othey means of instruction. Every town must support one or more 
burgher sahofis of a somewhat higher jj^rdcr. This interference of government in the 
institution of a system of coercive instruction in the common schools, was in use in 
Germany, Scotland, and New Engb-yid, in the 17th century ; and it has been found, 
by experience, that coercion, in some indirect way, at least, is necessary to insure the 
itjfluisite %du;ation^o the lower classes. The gi/mnasia, or colitges, in Prussia, are 
principuliy suppojjfcd at the expcn>.e of the stale. Primary sianinanes, or normal 
schools, for the training of schooltnasmrs, arg provided, and sujiported partly at the 
expense of the state, and partly at the expense of the departments. 

Each commune hfis its snperiutending committee, of which the magistrates of the 
commune constitute a part. T he law, under strong penalties, imposes u])on parents 
the obligation of sending their children to school: and the law of 1819 is applied to 
all the t^ jn-^vinccs of the trussiaii dominion. A large proportion of the regulations 
enforced by the law of 1819, were contained ifl the enactments of the date of 17l8and 
1736; atid this system of public instruction has elevated the Germ-an people to a high 
rJnk in the scale of intelligence. Rfany oilier states*lieside3 Prussia, such as Bavaria, 
Saxony, Hesse-Ca.ssel, Saxe-Weimar, Nassau, Wurtemberg, and Baden, have followed 
^ the same coercive system; and Ij^irongh the exertions of M. Cousin, the distinguished 
French proSssor, the Prussian system of popular instruction, as digested by law in 
1819, and especially the system of primary normal schools for educating school¬ 
masters, has been introduced, %nd essentially adopted in France, in the beginning of 
1833. These nornvil sciiools Tiavc been found th(|pnost efficient means of raising the 
standard of primarv instruction in Prussia, Austria, Bavaria, Holland, and Scotland. 
The former French Taw of 1816, on the same subject,,was wantiifg ia n^cans to give 
i/^flFect. Rajrport sur de %inslnirlion puhlique dans quelques j)ays de V^lkmagne et 
particuli&ement en Prusse, par AL Victor J.'ousii^ Conscilh-r trEWH, Professeur de Philo~ 
Sophie, Membre (Tlnstitution, &c. This report was ^translated into English by Sarah 
Austin^and published in New York in 183.'i. It was made to tlie minister of public 
instruction in 1831, and was followcji by * sjjpplementary report in ^1833, affording 
firesh proofs of tbs prosperity of primary instruction in Prussia under the coercive 
system. The work, as translated, is deemcA so highly valuable, that it has been, by 
* the'fStt# feTtne legislature of some of the United States, tystributed in the school dis¬ 
tricts at the public expense. In France, every commune is oliliged to have a school; 
and it is stated that thc|e are 28,196 communes which have school-honscs, and only 
8,991 which have not. But parents arc not compelled in France, as in Germany, to 



208 


OP THE RIGHTS OF PERSONS. 


[part IV, 


Great pains have been taken, and munificent and noble pro¬ 
visions made, in this country, to <;j[iffuse the means of knowledge, 
-»-- - - 

send their children to school, and the inhabitants o^ the runil districts very greatly 
negleet it. The plan of elementary schools in Austrian Lombfirdy was introduced from 
Austria in Germany, in 1821. It is compulsory, like that oM’russia. All male chil¬ 
dren, between six and twelve years of ago, must attend the elementary ^>chools, or a 
fine is inflicted on the parents. The teachers receive salaries* and must have been 
trained in the normal school*. The elonicntary scliools are vigorously superintended. 
In 1832 they aCliountcd to ■3,535, and of these 71 were normal ^tiools • and the teach¬ 
ers, male and female, then amounted to 3,484, and the pupils, male and female, to 
166,707, besides 22,112 children and youths taugiit in more private establishments? 
The pupils in the schools amounted to l-12th of ihc poimlation. If we add thereto 
the number of elementary schools and pupils in the Anstro-Venflian provinces? which 
are of slower advance, the whole number of pupils throughout A^ishittn Italy amount¬ 
ed, in 1830, to 220,411), or l-19th of the gross^uopulation. The amou*: has sinco 
considerably increased, for, in 1837. the local or elementary schools amounted to 4,531. 
Parfof the expcii'.es was defrayed hy the comiioincs, and the residue by the govern¬ 
ment. And with respect to the cduealional system in Tinssia, Mr. Laing, in his 
remarks on the social and political state of continental Europe, ('Notes of a<.Travoll^r, 
Loudon, 1842,) observes that the intervention of the military system, and the want of 
free, social institutions and of parental control and influence in Prussia, eoiintcrnct 
the goodness and value of th? educational maeliincry, and leaves the people without 
just and elevated moral influences, and without active^ rigorous, free, and indepeiulcnt 
personal exeitions. 

With respect to the condition of the common-school system of education in the 
neighboring EnglMi colonic-, in Ameiic.i, I wonlil rcfcr'the student to the valnablo 
work of George R. Young, Es.i, of Il.-.Iif.ix, Nova Scotia, “ on Colonial Literature, 
Science, and Education.'’ lie has given a ver> instruetive det.til of the state of edu¬ 
cation in Lower and Upper Canada, Nova Scotia, New Brunswick, Newfoundlani!, 
and rrince Edward's Islaml. In regard to East C.iiiada, there has not been any legis¬ 
lative provision, until iccently. for popular education. Its eilucational endowments 
for colleges and seminaries were owing to the liberality and zeal of Jic Catholic 
Church, and they have been rnunitii erit, and the courac of education in them has been 
welli^ondueted under accompli'hcd teachers. Though they are Catholic iustilutions, 
Catholics and I’rotcstunis aic uditv^tcd in the best of them indiij.criminately, and no 
attempts made to convert the vonth. Tliey are institutions for the teaching of the 
higher branebesL of literature and science. Ellbrts Inive recently been made for the 
endowment of a high school as well as a Protestant, college at Montreal. In 
there was an act of tliO united legislatures of East and We.st Canada for the establish¬ 
ment, endowment, and snjiport of common schools throughout the United Province, 
for children from five to sixtcci. years of age. This statute requires local asscriments 
on the school (Jistricts in aid of the piiblTt; fund#, and it is considered by Mr. Young 
as opening a new era in Canada, and laying tbe foundation of pop ular education. It 
contains no provision^for the religious instruction of the scholar, and is so far radi¬ 
cally defective, but it cnabljA the minority of every parish professing afl!R^««Li<.lth - 
different fiom that of the majority, to have separate trn*lltecs and schools, subjoct to 
the general visitation and rules jirovided by statute, and to r/tccivc their duo pOTtion 
of the moneys appropriated by law or raised by assessment. The now act Ijas boon 
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and to render ordinary ihs^uction accessible to all. (a) Several 
of the states have made the qiaintenance of public schools an 


acted upon in West, but is inoPcrati'Ve in East Canada, because the French have de¬ 
clined to organize tlie dis'lricts according to tlic system. The insuperable difficulty in 
Lower Cane,da is the hostile division of the two races, French and English. They 
are to most intents ^nd purposes two sejtarate nations, with intense hatred of each 
other, and the French common people are in most deplorable ignorance. Young 
on Colonial Literature &c., vol. i. pp. 179-221. Upper, or West Canada, has highly 
respectable collegiate institutions, but their district and common-school system is far 
/rom flourishing. 

In Nova Scotia, the system of grammar and common schools is established and 
suppor'.ed by funds from the treasury and by jiarents, and raised from the parishes. 
The system has, by several statutes m 1832, 1836, and 1841, been placed under the 
manageme^ of a’ board of commissioners, but it is not sufficiently vigorous, and a 
great number of children arc left wifhout any education. The great objection to the 
institution is the inadequacy of the funds, the absence of all religious instruction, the 
want of proper school-books, and tlic want of coercion, iti'^tead of tlie principle of vol- 
tyKary assessments.*’ Halifax has its schools for the higher classes, and its schools for 
the common people of all degrees, and they arc well conducted an*l duly appreciated. 
New Brunswick hfs the same defective system, though the most praiseworthy efforts 
have been made on the part of the ?;xccutrve government to improve the laws and 
regulations on the subject, by the introduction of the use of the Bible, and of normal 
and industrial schools. One serious difficulty in the colonies arises fiom the Catholic 
population being opposed to the use of the Bible in schools, and the Protestant being 
adverse to the system withont it. 

(a) Itffias Mfecn uniformly a part of the \i/slejii of the United States to provide 
for puh]jc schools'. By the ordinances of Congress, under the articles of confedera¬ 
tion of May 20th, 1785, and of July 13th, 1787, lespecting the territory of the United 
States northwest of the river Oliio; and h}*thc Acts of Congres.s of March 30th, 1802, 
ch. 40, and of March 3d, 1803, ch. 74, for the admission of Ohio ; and the Act of 
*' April 19th, ^IG, ch. 57, for tht? admission of Indiana; and*the Act of April 18th, 
1818, chT 62, for the admission of Illinois ; and the Act of March 6th, 1820, ch. 20, 
for the admission of Missouri into the Union, it was made a specific condition, among 
other things, that a section oi^cach township should be permanently applied l^r the 
use of public schools. So, the Act of February l?th, 1811, ch. 81, relative to the ter¬ 
ritory of Louisianaf and the Act of March 3d, 1823, ch. 28, relative to the territory 
o^Florida; and the Act of June 23d, 1836, ch. 120,* relative to the adThiseion of Ar¬ 
kansas into the Union, all provided for the appropriation of j^ands in each township 
for the use of public schools. The elev^ited policy of the federal government, (and 
which applied equally to public roads and highwi^’s,| as one of our American states¬ 
men (Mr. Cushing) has justly observed, wa* “a noble and beautiful idea of providing 
wise institutions for the unborn milltons of till W'est; of anticipating their good by a 
sort of parental providence ; and of associating together the social and the territorel 
• doY^UjgiiVKzyaef the people, by incorporating these provjsion# with the land-titles de¬ 
rived from the public domuim, and making school rcscrvittions and road reservations 
essential parts of that policy.” 
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article in their constitutions, (a) In New England it has been 
a steady and governing firinciple, from the very foundation of 
the colonieS) that it was the right ai;d duty of government to 
provide, by means of fair and just taxation, for the instruction 
of all the youth in the elements of ^learning, morals, and relig¬ 
ion. Each town and parish was obliged, by law, to maintain an 
English school a considerable portion of the year, and the school 
was under the superintendence of the public autfiority, and the 
poorest children in tlie country had access to these schools, {b) 
Selectmen in each town were to see that in every family^ 
children and apprentices were taught to read, and taught a 
knowledge of the capital laws, and were catechized weekly. 
In Massachusetts, by statute, in IG17, each towti, consisting of 
fifty householders, was directed to maintain a school to teach 
their children to read and write ; and. every town of one hundred 
families was to maintain a grammar-school to fit youth for the 
college, (c) The common schools in Massachusetts have, been 
kept up to this day, by direct tax and individual subscription, 
and nowhere, in a poi*>ulation of equal extent, has common ele- 


(а) The .states of M.iine, MaS".acIiU'Ctts, Vennont, Connectieut, New York, Penn¬ 
sylvania, Indiana, Miehi^an, Tenrie‘>sci:, Arkansas, and Alalinma. 

(б) Common sehool.'. for each town were instituted in Massachusetts in tlic early 
settlement of the colony, and the },'eneial iii'mietion of cliildren was made a puhlic 
charge and duty. The colony, as the United States have since done, incorporated 
public instruction and improvement with their land-titles; and in assigning townships 
to settlers, it was the practice to re-erve one lot for sehools and another Jjr parochial 
uses. The first legal provision for enforcing this duty, and sustaining the system of 
comn^on schools, was in 1647 ; and Massaeliu.setts has the honor of taking the load, 
in this country, in this great and wj^.e policy. Winthrop’s History of New England, 
TOl. ii- p. 215. This eomimlsory system upon jJarcnt.s and masters to teach their ehil- 
dreh and servants to»read, and to give them some knowledge of tiic Scriptures, and of 
the capitaWaws, and to bring t/iem up in some lawful employment, was enforced Ijy 
line in Massachusetts,Jjy the A< t of 1042, and in tlie Plymouth Colony Laws, 1671. 
Brigham’s edit. 1836, p. 270, The coja/iu/sory sijilem of supporting common and gram¬ 
mar schools in each town is sij.staiiied to tliis day in Massachusetts, and cnfo(ped by 
indictment. In 1818, tlic inhabitants of tiU town of Dedham were indicted, tried, and 
convicted under a statute of 1789, of the otl'enec of neglecting for a; year to keep and 
support a (jrammar-schod to instruct childieti in the Greek, Latin, and English lan¬ 
guages. 16 Mass. Kepf 141.. 

(c) See Statutes of .Mnssa'chnsetts puhlislicd in 1075. The Plymouth Colony Lawn 
confined the necessity of the Latin .school to the county towns. Sec Plymouth Colony 
Jaiws, edit. 18.^0, p. .300. ^ ^ 
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mentary education been nyjre universally diffused. In the early 
history of Connecticut we me,et with similar provident provis¬ 
ions for the maintenance of public schools. In the colony of 
New Haven, in 1656, and in the colony of Connecticut, in the 
years 1650, 1672, ^67'/, 1^90, and 1700, laws were enacted for 
the establishment and maintenance of common schools ; and in 
that last year, their common schools were placed upon a perma¬ 
nent foundation, {a) 

The state of Connecticut has a very large school ¥und, which 
, was first created in 1795, and which has been economically and 
judiciously managed, and appropriated essentially to the support 
• of common schools; and ordinary education is so far enforced 
in that ^state,‘that if parents will not teach their children the 
elements of knowledge, bj* causing them to read the English 
tongue well, and to know.the laws against capital offences, the 
selectmen of the town are enjoined to take the children from 

such parents, and bind them out to proper masters, to be taught 

0 

^ — - 

(a) Trumbull's History of Ci»nncctiout, vol. i. p. 303. N. A. Review, N. S. voj. tu. 
pp. 380, 381. I’itkin’s History of the United Stiitcs, vol. i. p. 151. Rc\isi;d Statutes 
of Connecticut, 1821, p. 397, note. One of the early statutes of Connecticut, in 1650, 
contained in the revised coSe of 1702, p. 16, declared, that “the education of children 
was of singular behoof and benefit to any lieopleand it was made a duty in the 
selectmen and grand-jurymen of the several tow'iis, to see and enforce the law that 
all children and apprentices were taught to read fhe English tongue, with a knowl¬ 
edge of the capital laws. They were also, in each town of one hundred families, to 
maintain a grammar-school, to instruct youths for the university. By the law of 
1677, each^ounty town was bound to keej) and maintain a llatin school. The stat¬ 
utes were presciwed in force through the subsetiucnt history of that colony, and by 
capital laws was meant the criminal code, so far ns related to crimes punishable with 
death. Every tovvn of 70 hotscholders was to bej^constantly provided with a sufficient 
schoolmaster to teach children to read and write ; and schoolmasters were maintained 
by a public tax. tflatnte Laws of Connecticut, 1784, p. 215. Thc^ijjcst of the sys- 
tarn of school societies and common schools, in 182*1, declared that alt ^Tarents, and 
those who have the care of clfildrcn, were bound to bring theniaup to some honest and 
lawful calling or employment, and to have them taugiit m read and write, and eipher, 
as fat^as the first four rules of arithmetic. Revistjjl Statutes of Connecticut, 1821, 
pp. 107, 396. Pennsylvania went furth® .than the New England Colonies as to 
teaching the law^ for one of its carfiest pronncial acts declared, that the laws of the 
province “ should be one of the books taught in the schools of the province.” Such 
• a pjKjjHpicu^owever, could only bo practicable in the early sfate of society, when the 
statute laws were few and tlfmple. It would be idle and'absurd to introduce os text¬ 
books into our commoji schools, if not into our academics, the bulky and complicated 
statute codes. 
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some useful employment, and to read and write, and the rules 
of arithmetic necessary to transacjb ordinary business, {a) 

-—----------- 0 -- — 

(a) During the twenty-seven years that Chief Justice Reeves was in extensive prats- 
tioe in Connecticut as a lawyer, he informs us, he never met with but one person* in 
that state who could not write. The Connecticut school fund is, by the constitu¬ 
tion of that state, declared to be inviolate and perpetual. In 1831, it accounted to 
$1,902,057, yielding a yearly income of $78,074. The whole nuiUbcr of scholars was 
85,000 ; and as the entire population was short of 300,000 souls, this public charitable 
fund for the support of the common schools, when considered in Vhe ratio of the popu¬ 
lation, was, in point of extent, without a parallel. Rut a good judge and zealous 
writer on this subject, Mr. J. Orville Taylor, author of the valuable treatise entitled 
“ The District School,” is of opinion that the Connecticut school fund has operated 
injuriously, by R-ason of its very magnitude. It docs too much for the peopl«>, or it 
docs not do enough. It damps all individual cllort for the common schools, and thjj 
establishment cannot do without individual effort. It defrays the expensa of the dis¬ 
trict schools for six months in tlic year, and then for the rc-vidue of the year the com¬ 
mon schools are sadly neglected, and the schooL-houscs closed. Sec his Preface to 
the American edition of M. Cousin’s Report on Public Instruction in Prussia. Every 
provision of the kind must undoubtedly he pernicious, if it extiugulshcs stinuilus, and 
leaves the inhabitant's contented with the provision, and careless and indifferent to all 
further exertion. 

We learn, from the Report 6f Seth P. Beers, K.sq., the commissioner of the Connec¬ 
ticut school fund, made to the legislature in May, 1^39, that the capital of the state 
school fund amounted in April, 1838, to $2,028,531 ; and the number of children be¬ 
tween four and si.xtecn years of age, returned to the comptroller in 1838, from 211 
school societies, was 83,977 ; and the dividends from the scliool fund, for the year end¬ 
ing March, 1839, was 3104,906, being SI 25 to each child. In addition to this annual 
distribution, there was society and local school funds — town deposit fund —^school 
society tax — district tax — and the tax on parents of chiidien attending school. Thc.se 
subordinate funds are stated liy other authority to amount to another million of dol¬ 
lars, and of which the town deposit fund has a capital of $764,670. But the system 
of'ommon schools, .so beautiful in theory, was in no correspondent dcgreu>efficient in 
practice. The report of the Board of Comrni'.sioners of Common Schools, instituted 
in 183^, and made to the legislature of Connecticut in May, 1839, was ucconipaniod 
by the report to that hoard, of Ilenry- Barnard, second 30.;rctary to the board, contain¬ 
ing a laborious and thorough e.xaniination of th'e condition of the common scliools in 
every part of the stafct. It is a bold and startling document, fdtmdcd on the most 
pains-taking and critical inquiry, and contains a imnutc. accurate, comprehensive, 
instructive exhibition of the practical condition and operation of the common-school 
system of education. 

In pointing out the defects in ;.he organization and administration of the schopil sys¬ 
tem, his object was to have them met and Amoved, and to establish a higher and more 
vigorous standard in the education and examination of teachers. H,c stated that the 
school system had fallen into feehlo and irregular action, and a wide-spread apathy 
prevailed in regard to the condition nn<l prosjjccis of common schools j 
ance on the public funds ha<i led to the almost entire abahdonmont of property taxa¬ 
tion ; that private school.s, supported by men of property, had operated most injuriously 
to the public schools, by reducing their means, drawing away the best teachers^nd the 
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Massachusetts had not,^ntil recently, any permanent school 
fund, yet liberal donations weie made for the support of gram- 

» _ _ 

best patronage, and leading to^Ae q^)andonment of all interest ^n them by some of the 
most intelligent families^ that there were not less than lOjOOO children under sixteen 
in private schools, at an aggregate expense of not less than $200,000 for tuition alone, 
and more than was paid for teachers’ wages in all the public schools of the state. 
This alarming fact was conclusive evidence of the low condition of the common , 
schools, and tended tg degrade them into the character of charity schools —that those 
parents who abandon the patronage of common schools, avoid thcrcbj^all the expense 
of supporting them beyond the avails of the public money — that the distribution of 
*tho school fund dividends had not been in a way to excite local exertion, as was the 
policy in the states of New York, Ohio, and Pennsylvania— that there were 211 school 
societies, and 1700 school districts in the state, and yet in ten of the largest of the 
school societies, not.abovc twelve persons attend to the election of school officers, though 
these 8o#icffies include 10,000 elector,^ wl)o voted at the state election — that there was 
a non-attendance of the proper children of the common schools to 17,000, and it was 
a frightful fact, showing the want oj general interest in those institutions—that in the 
cities and j)opulous ^listricts, school money was drawn on nearly twice the number of 
children who attended the public schools — that more tlian one eighth of all the chil¬ 
dren are sent to jjvivatc schools, and one sixth of all the children arc in no school, 
public or private — that the school districts, were injuriously multiplied, and school- 
houses generally badly built, badly arranged, and badly’ located ; — that the great de¬ 
fects of the system, and the inadequate compensation to teachers, and their short time 
of employment in the year, and the forbidding and discouraging circumstances against 
the entrance of competent teachers into common schools, and the great inducements 
to ente^ private schools an3 academies, especially to female teachers, have contributed 
to this degradation of common schools, f I# proposed that one half of the dividends 
of the School fund should be proportioned to the amount of money raised by the 
school societies, or to the number of children, anfl their actual attendance for any 
given period. Ho further proposed that the expense of the schools should be made to 
fall, not exclusively upon thosc^who .send ilicir children, but upon the property of the 
school socifly or town; — he stated that tlie great instrumentality’ to the prosperity of 
•the common school system was good tmchcis, and they could he procured only by edu¬ 
cation for the very employment, and by higher wages; — he urged that a seminary for 
teachers,especially for fenialA, with a model sch^il annexed, ought to be endowed by 
the state and private contribution.s; and he pressed, in an animated manner, the ne¬ 
cessity of the cstabTishment of normal schools for the educationsof ^^;a 4 •hers, male and 
f?malc, qualified to conduct tlgi scliools; and he licld out the example of the efforts, 
not only in Prussia, Austria, Bavaria,^ Hollyid, France, anrl^ Scotland, but of New 
York, Massachusetts, Ohio, and Pennsylvania, as well worthy of imitation. 

Tllfc above report was so impressive, that it led, iti 1839, to further legislative pro¬ 
visions “ concerning schools ; ” and in the reports of the commissioners of com¬ 

mon schools, ambof the secretary o^f the board, in May, 1840, it appears that the spirit 
of improvement in the system of common schools, and attention to their support, have 
bccrrttnsi^ excited. This is encouraging informatiohj we cannot rely entirely on 
tlio efficacy of compulsory fcgislation* respecting the education of children, though the 
voluntary sys’lem, if l^t to itself, will not be sufficient, and will absolutely’ fail. Com¬ 
mon-school establishments and education ought to rest in part upon local assessment* 
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mar-schools, ordained by law in ev^ry town of the state of a 
certain size; and common school) in each town were supported 
by a town tax, required by law to be raised. In 1834, provision 
was made by law for a permanent school fund, to be limited to 
a million of dollars, (a) Further efforts weire made by law in 

_____ ^ _ 

' and to be sustained and enforced by law, according to tho New England policy. That 
which costs nothing, is lightly esteemed, and people generally«will not take or feel 
much interest in the welfare of common schools, unless they are taxed for their sup¬ 
port. The essential means of success are tlic zealous cooperation of parents, with'' 
good teachers, well educated for the purpose, and with good books. Tho object of 
popular education should be to improve, not only tlie intelleetual but tho moral condi¬ 
tion of the children; for knowledge, without practical morality, leads to evil. The 
teachings on this latter subject should rest for their basis on the Hible, aauCQntaining 
the only solid foundation of religious belief. Since tlie last edition of these commen- 
biries, I hare e.xamiued the Connecticut Common School Journal, puldisltcd under 
tlie direction of the board of commissioners of common schools, at Hartford, between 
1839 and 1842. in four volumes; and aNo tlie tliird ami fourth annual reports of the 
board of commissioners of common schools in Connecticut; and also the several re¬ 
ports-of Henry Baniard, Esq., secretary of the board, the most able', efficient, and best 
informed officer that could, perhaps, be bng.iged in the service, and tho pamphlets 
from the same source, on srhool-huUKC urc/utn-tuif^, timl^on le(jal piocision resputhnj the 
education and employment of children in factories, &c. 'J’hey I'oritain a dige.st of the 
fullest and most valuable information that is readily to be olitaincd on the subject of 
common schools, both in Europe and the Cnited States. It would be unsuitable, in 
a work of this kind, to go further into tl^; subject than I have already, or undertako 
any detail of that mass of information , and 1 can only refer to those documents, with 
the highest opinion of their merit and valuc.^ 

(a) The Massachusetts laws concerning ebrnmon schools were redigested in 1826, 
and incorporated in the Uevi>ed Statutes in IS.IO. In 1836, there were in Mas.sacha- 
setts, 2,517 school distriRs, and 4,970 male ami female teachers ; and 146,569 children, 


1 By the Revised Statutes of Conn. tit. 7, eh. 4, so'.^s. 22 and 2.3, it is made obliga¬ 
tory on parents, &c., to cause their cH.dren to be yistructed “ in rcadiiig, writing, English 
grammar, geography, and the element- of aritlnnotic,” and to bo broiiglit up to some hon¬ 
est calling; and ii> ca"^! of their neglc'-t, the selectmen of tho town, with tho advice of a 
jnstice of thS peace, may take the children from tlicir parents, &c., and bind them to soitiB 
proper master. By section 24, stubborn children, refusing tifoboy tlicir jmrents or mas¬ 
ters, may be committed, by justices of tho peace, on complaint and due inquiry, to the 
house of correction for a time nf/t exceeding thirty days." Section 2.5 provides that no 
child, under fifteen years, shall be employtrl to lalior in any busines-s, unless be shall 
have attended a competent school during iliree moihhs of tlie preceding year. 

There is a similar provision to the last section, in ‘ftipplement to the Bov. Stat. of Mas- 
sachuse'ts, eh. 220, l«49.t ^ ^ 

In Xew Hampshire, no child, under fifteen years^ shall bo employed in any manumetur- 
ing establishinent, unless be shall have attended some comi»elciit school tt^elve week^ of 
the preceding year; if under twelve year-, the child must have'.80 attoridcd school six 
months. Laws of New Hampshire, 1848, ch. 622. * * 
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Massachusetts, in 1837 aj^d 1838, to elevate the standard of 
common-school education, by .the establishment of a board of 
eduoation, and the gradual formation of district-school libra¬ 
ries. (a) In 1842, pecuniary provision was made in Massachu¬ 
setts by law, for tljree years, for the support of normal schools, 
under the direction of the board of education, and also an 
appropriation was made from the school fund, to be expended 
in books for the school-district libraries. Common schools are 
established thro*ughout all the New England statdh, and they 
,are supported by a town tax, together with some auxiliary legis¬ 
lative provisions and permanent funds. It is computed, that in 
the New England states, there are not less than half a mil¬ 
lion of children who receive elementary instruction yeafly in the 
common schools. 

The legislature of New J[prsey, by statutes in 1816,1817,1818, 
1819, 1821, and 1828, made provision for the establishment and 
gradual* increase of a fund for the support of free schools; and 
in 1838, they l)rganized and reduced to practice the system of 
common schools. The trustees of the s^liool fund (and which, 
in 1835, amounted to *^344,000) were directed to appropriate 
annually, out of the income of that fund, $30,000 for the sup¬ 
port of public schoMs, and the same was to be apportioned 
among the counties and towms in*a ratio to their tax-list. The 
Behoof committee in each town were,to divide the same into 
school districts, and trustees fof the several districts were to be 
, chosen to carry the*law into effect. The mon^y for each school 
district to be apportioned in the ratio of the number of chil¬ 
dren between five and sixteen years of age, and the mopeys 
might be apprppriated»tor bg.ilding, re^^ting, and repairing school- 


between four and sixteen ycar^ of ape, attended in that year. The conmon sclirfola 
wore snpported by a tax levied by tlio towns and eitics res]t8ctively, amounting to 
$391,993, and by voluntary contribation*s, to ^47,953. The towns had also, all of 
them,lheir share of the $20,000 interest of the state s^ool fund. And in addition to 
all this, the amount of tuition in private sch8oJ^ and aeadeinies was estimated for that 
yfear at $326,642, gnd the number of scholars attending those latter institutions was 
rated at 28,7.52. Bigelow’s Abstract for 1836. In 1839, the Massachusetts school 
« fund a,nipuni.tSl to $437,592. • * 

(a) The necessity of bcttA educated teachers, and of a more thorough moral edu¬ 
cation, and of*a deeper interest being taken in the success of common schools, was 
eloquently enforced in tiie North American Review for,October, 1838, art. 1. 
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rooms, purchasing fuel, furniture, an^ books, and paying, teach¬ 
ers, Each town was authorized,^at its annual town-meeting, to 
raise by tax such further sum, not exceeding twice the amount 
received from the school fund, as might be deemed proper for 
the support of public schools, (a) ^ 

This is a feeble system, inasmuch as it leaves the ai^nuity to 
be appropriated to buildings, fuel, 6cc., which thcrschool districts 
or town should supply out of their own resources, and by which 
the compensation to competent teachers must greatly suffer; 
and it makes no provision for the education of teachers, and, 
creates no compulsory duty upon the towns to raise, by taxa¬ 
tion, moneys in aid of the school fund, but leaves the sclhools 
to rest flpon this provision. The colony law -of East New 
, in 1693, was at least as ehicient, when it authorized 
each towni to establish and levy a rate for the maintenance of 
a schoolmaster. These defects in the New Jersey system are 
noticed and urged in the annual report of the trustees fbr ISSST. 
But bv the constitution of New Jersey, in 1844,'the funds for 
• the support of free schools, and all moneys received therefor, 
shall be a perpetual fund, and the legislature is forbidden to 
divert it under any pretence. 

The first eminent lawgiver of Pennsylvaiiia took carje to^incor- 
porate with the frame of government prepared for that province 
in 1682, the important truth, “ that men of wisdom and virtue 
were requisite to ])reserve a go7)d constitution, and that these 
qualities did not descend with worldlyjiihentance, but were to 
be carefully propagated by a virtuous ('ducation of youth.” A 
law was passed a very few years after the colonists under Wil¬ 
liam J^enn first landed upon the soil, declaring that “ instruction 
in good and comme'ndable learning is to bo preferred before 
wealth.” 'Abd the law enjoined it as a duty upon the several 
county courts, to see that all the eJiildren in the province were 
instructed in reading'and ^yriting, so that they might be able, at 
least, to read the Scrijiturcs; and it inqiosod a penalty of £5 
upon every parent, guardian, or overljeer, of sufficient estate and 



ability, for every (^liild not thus educated. This compulsory pro¬ 
vision was afterwards departed from, but. how it happen^fell we 


(a) Elmer’s Digest, 497-502. 
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cannot now ascertain, {a) /fhe present constitution of Pennsyl- . 
vania enjoins it upon the legi8\{iture as a duty, to provide by law 
for the establishment of* schools throughout the state, and in 
such manner that the. poor may be taught gratis. In 1831, the 
legislature establisihed a school fund, with the means of its 
progressive enlargement, and the interest, when amounting to 
$100,000 annually, was to be applied to the support of com- 
mon schools. In 1838, there were about 230,000 children in 
the common schools, which were kept open about s^en months 
,in the year. The state appropriation for schools in 1829, was 
$350,000, and a like sum was to be raised by taxes, in 840 
school districts, {b) 

• The state of* Ohio, in 1825, commenced the establishment of 
a systern of free schools, abd lands to the estimated amount of 
half a million of acres hg^ been previously set apart for that 
purpose, (c) In 1839, the Ohio school fund amounted to 
$1,424,175. In Maryland, a law in favor of primary schools 
was passed fn 1825, and the fund provided for that purpose 
amounted, in 1831, to $142,063. In 1796, the legislature of 
Virginia made provision for the establishment and support of 
elementary schools for all children, rich and poor, and a similar 
plan was adopted by the legislature in 1816, and the system was 
enlarged in 1820 ; but it was nof a compulsory system, though 
it was said by a comjretent judge to he, in 1836, in a course of 
experiment that promised success, [d) In South Carolina there 
.. were, in 1829, 513 free, schools, and $37,00Q appropriated to 
them, (e)^ In the states of Indiana, Illinois, Missouri, Ken- 

__ * 

. • • » 

(a) Wharton's Discourse before tlic Alumni of the University of Pennsylvanifl, 

1836. * . * * * ^ 

{b) See, in Pardon’s Difjes%280-.300, tlic various .statute j*rovisions in Pennsylva¬ 
nia for the "oncral system of cominoii jclioolj, aiul for the eoiRinoii-schooI fund, and 
for the cducaiion of the )>oor. ^ 

(c) «6tatutc I.aws of Dliio, 1829, 1S38. Piufe.ssor «to\vc was employed by the Icg- 

isIaUuc of Oliio to visit Europe, and exaffii^|C its educntional institutions; and his 
report, in 1839, o4thc results of hi,s mission to Knglaiul, Scotland, branec, Prussia, 
and several states of Germany, is ury instructive and execjlcnt on the subject of 
commo« and%ormal schools. *, 

(d) Dr. Tucker, in his Li/c of Jefferson, vol. i. 

(e) American Jurist, No. 4, p. 393. Jefferson’s Writings, vol. i. 39. American 
Jurist, No. 11. 

VOL. II. 
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tacky, Tennessee, Mississippi, Louisiana, Georgia, and 
• 197 Alabama, there are * funds eitlicr provided, or in prepa¬ 
ration for common schools, and for the organization and 
government of them in every local district. In Georgia, by 
statute in 1S21, half a million of dollars were appropriated as a 
school fund, one half for tlie support of free schools,pand the 
other half to endow county academies. In ISJiG, one third of 
the surplus fund derived from tlie United States was added to 
the school fund, and a committee was appointed by the legis¬ 
lature to digest and report a plan of common-school education, 
adapted to the people of the stale. The former system had 
been extremely imperrect and miserably executed, (a) In^Keii- 
tuckv, the system was imder.-'tood to l)c prosperous, and in 1830 
there were upwards of 30,000 chiltlren taught in the common 
schools, and in 1839 the annual incouu* of the school fund was 
050,000. The constitution oi Tennessee, in 1835, dt^clared that 
the common-school fund, and all property aj)propriated'for fhal 
object, should be a perpetual fund, ne\cr to be diverted to any 
other use than the support and ejicouragement of common 
schools. A succession of statutes hnvfc created, enlarged, and 
nourished the common-school fund in that slate. (/>) So the 
constitution of Michigan, in 1835, enforced the duty which had 
been partly anticipated hy the statute of A{)ril 18, 1833, provid¬ 
ing for the laying out of «ichool districts in each town, and the 
assessment of taxes for the erec^Tiou of .school-houses. But the 
act was no furthcf compulsory, and yet*we may look lor effect¬ 
ual support and success to the catisc of j)opular education in that 
statti*. for the university of Afiehigan is said, by the learned and 
elega||it historian of that#;tate, (t)^ to bt* foundurl on a wider 
scale, and with^a more liberal endowment, thap any other on 
this side of t^ie Atlantic* 

I 

f 

(a) Prince’s Dif;. 2(1 2G. 27^ 2'.). For the vaiimi'^ tind xurfessivt: stat¬ 

utes uinlang provision aiirl c-t.'ihli.sfiiti;.'. fiiixF for (Vcf! -( IkwiIs and iu adririictt. and for 
litfrary and cliaritahlc institiifionx in (n or^r'a, •''•c tlx- (.’ndirK alioii ot tlic Statute Law 
of fifortiia, by- W. A. IJotfliki'S, ISI.'j. til, 3, <‘h 6, 7. 

{!>) StiUiiKi Ljiws of Tcynessee, edit. 18.36, pp. 168-175. Sex, in tlfc ciisF of the ' 
Goveinor. Ac, .MoKwen. 5 flumpliroy's Ttnn. R, 241, the legislative effort to give 
security to itn; common-school fund. , 

(c) History of Michigan, by James II. Lunman, 1S.3‘J, p. 247, * 
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In Indiana, a provisions^ act, relative to schools in the 
congressional‘townships, was. passed in 1838, and *the 
acts of 1832 and 1835 Contained provisions for the en¬ 
couragement of comrrton schools and county seminaries, (a) 
The capital of the school fund was stated to be, in 1839, two 
millions of dollars. In Mississippi, by a series of statutes, com¬ 
mon schools i If each town of the state are directed to be estab-' 
lished by thC trustees of school lands, reserved in each township, 
and the trustees are chosen by the resident heads of families in 
• each township, (b) 

From this brief and imperfect review of some of the most im¬ 
portant state institutions on the subject, it would appear that 
the estnl3lishrrfent of permanent school funds, and the zealous 
and efiicient support of coiiftmoii schools was an increasing and 
favorite policy throughout the United States, and special pro¬ 
vision for the education of common teachers was a matter of 
generaf interest and attention, (c) 


(а) R(,‘vi-<cd Statati"^ of Imliiina, 183S, jip. 309, 346. 347, 55S. 

(б) I.iiw-i of t'dif 1^.39, liy Aldou i!i. ViiidioL‘>on, pp. 376-381. 

(<■) All oxcflli-’nt smiiiii.iiy of tlio [)ii1)1k: pro\ I'ioii in.idL- for the 6 up])ort of common 
scliools ill the United St.a^s, nnd one full in di tnils of the exi-Oiug sybtom in each 
state, ii'.it e.x*t>ted in 18 )4, is to he foiiml, mIicic we should not naturally have expected 
to find It, in the Ajiiiendix to Mr. Crawford'.'- Tteport on the Peiiitcntiancs of the United 
SuilCii, published In Loudon, by order of ;'oM‘rnm^nt, durin;,' the year 1833. His re¬ 
flections upon the value and defects of tleiysystem in eaeli ^tatc are free and judicious. 
A bill for the general ediic.ition of the [loor, by the establishment of common schools, 
1 was introdj^’cd into the Ibiiisk Pailiameiit, in 189(i, hy JMi*Brougham; nnd it ap¬ 
peared, from the estimate made in the House of Commons, that a large proportion of 
the children of Knglaiid requiring common educniion were without its benelits. The 
bill was not acted upon, though supported with his customary zcnl and ability %y that 
distingui.slied statftsniaii {Aiiiiu.il Uegister for W 20 , part 1 , pp. 49-56.) Ijj^ 1829, it 

was estimated that ^lere was not le.s.s th.in a million and a half of the chihlron of the 
humhler classes in England receiving iiisiiuetion Irom the eiulow?d aRd*tJKyinendowed 
schools, and the Sunday scliAiIs. In 1833, the hiisincs.s of jiopiilar cdueation was 
taken up in the Briti.sh Parliament, atiik C 20 ,yt )0 voted jn aid 8 f it, for the erection of 
sehool-hoiises; and no aid av.is to he iilforded, ti 4 one half of the estimated exjiense 
was raised liy private eontrllmtion. It w^s found fliat pii^ ate liherality outstripped 
that of Parliament, nnd 98 iiew' schsol-lioustsi w'erc erected within the year. In May, 
1835, Lord Brougham pressed again npon Parliament the necessity of further and 
more adeqgjj^e provision for common schools, and he eonsiijered that tlie means of 
elementary instrnetion wer* greatly deficient. He intrcMluecd rc.solutions, declaring 
that seminaries, where good schoolmasters might be trained, ought to be established, 
and infant schools oug<lit to he encouraged , 3 'ot not so as to relax the efforts of pri¬ 
vate beneficence, or to discourage the poorer classes of the people from contributing 
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*199 The laws of New York fon this subject require a 
more particular consideration. They were formerly ex¬ 
ceedingly deficient, and there was no legal provision for the 
establishment of town schools for the^corymon education of chil¬ 
dren, except the very unimportant authority^given to the over¬ 
seers of the poor, and two justices, to bind out poor children as 
apprentices, according to their degree and ability, and the obli¬ 
gation imposed upon their masters to teach tjjem to read and 
write. But since the year 1795, a more liberal and enlightened 
spirit has adorned its domestic annals, and from that era we.date 
the commencement of a great and spirited effort on the^ part 
of government to encourage common schools throughout the 
state. The annual sum of ^50,000 was appropriated for fivfe 
years, and distributed equally among tlie several towns, for the 
establishment and encouragement of* schools, for teaching chil¬ 
dren the most useful and necessary branches of a good English 
education. A "sum cviual to one half of the sum granted by the 
state to each town, was directed to be raised by each town dur¬ 
ing the same period, for an additional aid to the schools.(^/) In 
1805, a permanent fund for the support of common schools was 
first provided, [b) and it was enlargt^d by sub.>e(}uent legislative 
appropriations, (c) An increa.-^ing anxiety for tin; g’-owOi, se¬ 
curity, and application of the fund, and a dee]> sense of 
*200 its * valiK! and importanc e, were constantly felt. In 1811, 
the legislature (d) took .nicuhurcs for a preparatioii and 


to the rost.s of tdiicatiim tlieir own cliiMnn. In Is;t7, Lord Ilrtinfrlinm introduced 
into tffc House of I.onls liis education hill. pto\idm;j fir an ••diication dp[iiiitmcnt of 
the state, havititr the cjener.il .supi'i iiittMnU ncL- of fdocation. Knylanfl was, at that time 
in point of ptneral rducation. far li.diiiid (icrmaiiy The introduction and pro.spprotis 
fstahlishm^nt Cif'con^mon siliools, hy tli<* ('liri><tian nii'sionanos, in tin- South Sea 
Island.s, and especially in the Sandwidi Idands, ^Mtlr'.a the last few years, is n fact 
deeply intcrcstintf. 'llic rapj^ trun'formntian of the natives of those islands from 
bcint^ .savages and heathcnsl in iSjH), to, in l.'s.'JO, a civilizeif and (Jltristiun people, is 
very rcinarkahle, and reflects hAnor, not only on ilic, mild and teachable diaplisition 
of the natives, hut also on the dilij'cnnc, di'crct^on. liddity, and zeal with which the 
missionaries have devoted themsidves to fulfil the purposes of their trust, 

(o) Act of 9th Apr^, 1795, ch. 75, entitled “ An Act for the Eueouragcincnt of 
Schools.” / > . 

(h) Act of April 2d, 1805, ch. 66. 

(0 Act of March l.-Rh, 1807, ch. .'12. 

(tf) Act of April 9th, 1811, eh. 246, see. 54. ‘ 
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digest of a system for the organization and establishment of 
common schools, and the disj^ribution of the interest of the 
school fund. In 1812 (a) the present system was estabUshed, 
under the direction of an officer known as the superintendent of 
common schools. ^The* intirest of the school fund was directed 
to be annually distributed among the several towns in a ratio to 
their population, provided the towns should raise a sum equal 
to their proportion, by a tax upon themselves. Each town was 
directed to be dit^ided into school districts, and town commis- 
^sioners and school inspectors were directed to be chosen, and 
the children who had access to these schools were to be between 
the ages of five and fiftetai years. 

• This system,.thus established, has prospered to a surprising 
degree.* In 1821 the fund distributed was $80,000, in addition 
to a like sum, which was raised by taxation, in the several school 
districts, and applied in the same way, and the secretary of state 
A^as dedared to be ex officio superintendent of coj;nmon schools. 
In 1820 there Vere 7,382 school districts, and consequently as 
many common schools; and upwards of 400,000 children, or 
more than oin^ fourtli oi^*the entire population of the state, were 
instructed in these cotninon schools. The sum of $182,000 and 
upwards was expeiicrcd in that year from the permanent school 
fund, and the moneys raised by tftwn taxes for that purpose in 
the support of common schools. The^ general and local fund, 
according to the report of the sii|iermtcndent of common schools 
, of the 8th of .lanuary, 1824, amounted to $1,637,000 ; and it 
has 8ince%een in a course of progressive enlargement. 

According to the annual report of the superintendent of com¬ 
mon schools made inp'January, 1831, there were in the state 
9,062 district schools, in which were taught, during the year 
1830, 499,429 children between five and sixtefln ^ar^ 

*of age ; and the geueftil average of instructio|i was for *201 
the period of eight months.* 'llie^sum. appropriated 
amohg the common schools, in J;he year 1830, was $239,713, 
of which $100,000 was derived from the state treasury, and 
the residue was raised from taxes upon the towns, and from 
• local iundf. • * 



(a) Act of June 19th, 1812, ch. 242, 
19* 
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The instruction is probably very scanty in many of the 
schools, from the want of schooj-books and good teachers ; but 
the elements of knowledge are taught, and the foundations of 
learning are laid. («) The school fund is solid and durable; 


(a) On tlie Ist of .J.iiiunry, 1835, there were 10,132 school districts in tWe state, and 
541,401 children, between the a;;cs of lire and sixteen, were tiiitj{|it, in 1834, in the 
common schools. The sum of $732,050 (with the exception of a few thousand dol¬ 
lars expended, in the city of New York upon school-houses)'was paid, in 1834, to 
teachers for their wages; and, of tliat Mun, '?312,181 was distributed to the common 
schools from public fund-, aii<l the residue was contributed by the inhabitants. .The 
surjilus revenue of the literature fund is directed hy law to be distributed by the 
repents of the university among the incorporated academies under their cAre, (of 
which there were, in 1833. 67, with 5,.'>06 students,) for the education of common- 
school teachers. It w.is computed that -^3,out) would lie auiiiially applicd'Ccv" that ob¬ 
ject. [n 1845, tlie cajiital of the school fund was 8j.6-l6,45;i. The rc'vcnue distributed 
was $275,000, and with a like sum raised by taxation, amounted to $550,000. The 
number of organized schools wa.s 11,018. Number of c'hildren between the ape of .5 
and 16, was 690,!)I4. The capital of the literature fund n.is, in 1839, $268^164, yield¬ 
ing a revenue of $4^,109, and placed at the dispo-al of the regents of the university, 
to pay tutors in the academies, and for instruetinp teachers of common schools. 

It is computed that the st.a.e employs, aniuially, lO.tMiU coinmon-schiHil teaclicra; 
and the legislature, in 1835, made provisions to faeili'ate the education of common- 
school teachers, in the e-tabli^hmcnt of si hool-district libraries, and furnishing each 
school with the report of the regent', of the iiniverjity, on the education of the teach¬ 
ers. Laws of New York, 1835, eh. 34 ami 8u. 

In 1838, great improvements were mt.de by New York in the enlargement* anti effi¬ 
ciency of the sv'.tcin of {lopular cdneatiori. T’he gr»\enior, in his annual message to 
the legislature, recommended tlie^^nbji et to their eoii'ideralion in ii forcible and en¬ 
lightened manner; and the report of ii Cj'^nimi ttee of tlie lioii-i' of assembly ctjntnincd 
a liberal and comprehensive plan of improvement, uhieli was carried essentially into 
effect by the Act of April 17lh, 1838, eh. 237. It dirx'cted that the sharl of the state 
in the '■urpbis revenue of the Utiitcil State-i, umlcT the Ai t of (.'oTigre*.) of June 23d, 
1836,jShoiild Im; wholly applied to the juirposi-i of edueation. $1 lU.OOU thereof were 
to he annually distributed to the siy)port of common s diools, biit^upon the conilition 
that, to entitle the general .school district.s to their share of the eoinmoii-.sehool fund, 
and of the sijfp^iis/and coming from the L'liited States, eaelj'school district was to 
maintain If school taught by a qualified teacher for |<)ui months in eacdi year. The 
further sum of .$55,0(j0 was to be appropriated by the tru>tees of the school districts 
for three years, (and which vyas enlarged by t*lie Act of 18-39, cli. 177, to live years,) for 
the pnrjjose of a district library^ ancl after that time, cithiT for a library or for the pay¬ 
ment of teacher's wages, in the discretioi^^of tlie school distiicts. Five thoutiarid dol¬ 
lars were also appropriated for five years, aricl until otherwise ,;lirected hy law, to 
Geneva College; and the like sum for the like period to the University in New York, 
for the paytnent of jirofessars and tcaichcrs ; and $3,000 for the like jR;riody\nd par- < 
pose to Hamilton Collcgcf; and the further sum of $28,hM)0 of the like sttrplus to the 
literature fund, and which, with the $12,000 of the then existing literature fund, was 
directed to l»c annually rlisirihutcd by the regents among the academies and kneurpora- 
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and it is placed under the^gnaranty of the constitution, which 

- * - 

ted schools, subject to their visitation ; hut the latter grant was upon the condition that 
a suitable building for each acadbmy was erected and finished, and a suitable library and 
philosophical apparatus Jurnlslied, find a proper preceptor employed, and the whole to 
be of the value of at least $2,500 ; and it was further provided, that every academy so 
receiving a sum equal to $700 a year, should maintain a department for the instruction 
of common-school ftachers. 'J’he residue of the income was to be annually added to 
the capital of the common-school fund, and duly invested. In 183!), further provision 
was made, that whetftvcr the supervisors of any county should oipi^in any year to 
raise by tax a sum equal to that apportioned to the towns of the county under the 
• common-school system, by the superintendent of common schools, the school moneys 
appropriated for such county should be withheld, or so much of that proportion as the 
county should not raise. The superintendent was to appoint visitors for the common 
schools of the counties, and at the request of the triistees to select the library, and pro¬ 
vision via^made for the use and preservation of the books of school-district libraries. 
Act of April 15th, 1839, ch. 177, aifd May 3d, 1839, ch. 330. These wise and en¬ 
lightened provisions do great honor to the educational policy of New York. A plan 
of local supervision, through the agency of county and town superintendents, has been 
/ound m<^t cflicicnt towards the success of the common-school system. In 1839, more 
than 100,000 volumes of useful books were disseminated through the 10,000 school 
districts in New York. In the governor’s message to the legislature of New York, in 
January, 1842, it was stated that the jiroductive capitM of the common-school fund 
was .$2,036,625 ; and tliat theij! wore 10,886 school districts and libraries, wiih an ag¬ 
gregate amount of 630,000 voluim's; and that the whole capital jicrniaqcntly invested 
for the support of educ.itiori, including the liter.iry and coimnon-.school fund, the en¬ 
dowments of colleges and the value of school cdificc.s, was ten and a half millions of 
• • ... 
dollars. But facts are not quite in .accordo»cc witli tlic splendid vision, on paper, of 

the Nciv York common-school sjstem. In the report of Mr. Young, the secretary of 
state, in January, 1843, (and he is, ev supcrAitendent of common schools,) ho is 

of opinion that the school districts have h\'n needlessly multiplied and divided—that 
more than one half of the children residing in the school districts were irregular and 
uncertain ilftciulants—that it was had policy to distribute the proceeds of the school 
fund ill proportion to the number of children irsahm/ witiiin each district limits, in¬ 
stead of making the distrilmtion according to the time the children are in aHiial attend¬ 
ance—that of tlys 7,534 school-houses under t^c system, only 4,000 were iii good 
repair, and the rest unfit for use. 'Hie legislature of New York, by the Act of May, 
1844, ch. 311, esta9lishcd a normal school m the county of Aliian^-,^'for the instruc¬ 
tion and practice of teachers^f common schools in the science of cduc.^iion, and in 
the art of teaching,” and $10,000 were to be annually approjjriatcd for that purpose. 
And in the New York Revised Statutes, vol? i. 3d edition, under the head of “ pnblLc 
instwiction,” there is a well-digested code in detail the establishment, organization, 
government, powers, and funds of the foUeges, academies, select schools, normal 
schools, commoii schools, school dfstricts, and libraries, which have from time to time 
been wdscly and liberally provided and endowed ; and for this system at large, I must 
refer m theltatutes, without going into further particulars. * 

But the Revised ConstiAitiou of New York, in 1846, Krt. 9, has made some mate¬ 
rial alteration in tlie^istribution of public moneys for education. It declares that 
the capital of the common-school fund, the capital of the literature fund, and the 
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declares, (a) that “ the proceeds of all lands belonging to this 
state, except such parts thereof as may be reserved or appropri¬ 
ated to public use, which shall thereafter be sold or disposed of, 
together with the fund denominated the common-school fund, 
shall be and remain a perpetual fund, the interest of which shall 
be inviolably appropriated and applied to the support of com¬ 
mon schools throughout this state.” ^ 

Such provisions for the universal diffusion of common and 
useful instrhiction may be contemplated with pride and cheering 
anticipations. But tlie splendid j)rovisions which have been 
made in some of the states, and especially in Connecticut and 
New York, for the support of c mnnon schools, ought not to 
relax tlie efforts of parents and guardians, and (d’ the commiv 
niry at large, to encourage and sustain a more thorough and 
elevated system of education. Thi-y ought not to remain con¬ 
tented with the means the state fund affords, of instruction 
without taxatiqn and without expense. The true proviiujo of a 
school fund is not to supersede, but to encourage and stimulate 
the proper efforts of puients and town authorities, in sustaining 
and perfecting the system of commop-sChool education. Indi¬ 
viduals ought to coi'iperate with the public authorities, and a 
wise and patriotic legislature cannot cea.-e to patronize and 
endow academies and collegt’s, and render the elements of 
science and the high<*r bripiclies of education accessible in every 
state. Without a large ^.ortion amotigst us, of men of 
*202 superior * education, who can teuidi the teachers of com¬ 
mon schools, we cannot expect that the greh't duties 
appertaining to public trusts will continue to be discharged 
with the requisite skill, abil/ty, and integruiy. It is, not common 
schools alone; (for they mu.-it, of necessity, be conlijied to very 



capital of the United States dejj^sit fmid, sluill lio presurvctl inviolate, and tlwi the 
revenues of the common-school (und he appliid to tin; support of cominou 

schools; the revenues of the literature fiintl slmll he applied to the kiipjiortof acade¬ 
mies, find the sum of of tlie revenues of the ty'nited States deposit fund shall 

each year in' approjmatcd to Aid make pait of tlie enjiital of the eoniinoi^Hchooi fund. 
These eoiistitutional provisions seem to have draivn unwisely all legislative support 
from vollegi s, normal schools, and dLstrirt libraries 
(a) Art. 7, sec. 10. 
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humble teaching;) it is th» higher schools, academies, and col¬ 
leges, that must educate thosa accomplished men, who are fit 
to lead the public councils, and be intrusted with the guardian¬ 
ship of our laws and lij)ertjes, and who can elevate the character 
of the nation, {a) • 

The remaining branch of parental duty consists in making 
competent provision, according to the condition and circum¬ 
stances of the ^ther, for the future welfare and settlement of 
the child; but this duty is not susceptible of municfpal regula¬ 
tions, and it is usually left to the dictates of reason and natural 
affection. Our laws have not ijiterfercd on this point,.and have 
left every man to dispose of his proper.ty as he pleases, and to 
point (jut in his discretion the path his children ought to pursue. 
The writers on general law* allow that parents may dispose of 
their property as they pleaspc, after providing for the nec¬ 
essary maintenance of tlnnr infant * children and those * 203 
adults who ^’'■6 not of ability to provide for theiti- 
selves. (5) A father may,tat his death^ devise all his estate 
to strangers, and leave his ehildren upon the parish; and the 
public can have no remedy by way of indemnity against the 
executor. “ I am su/prised,” said Lord Alvanley, (c) “ that this 
should be* the law of any country, but I am afraid it is the law 
of England.” 

_______ . ^ 

1 («) Prcftid^nt Humphrey jii>; 4 ly remarks, that it was a trtl'at ovcrsiirht, when the 

Conncctient seliool fund of two millions of dollars was established, that the acade¬ 
mies were not brou},dit in for n share of the income ; and that it is a wise provision 
in the school laws of New Y«rk, which empowers the regents of the nnivc»>ity to 
help the academic*', of that slate. Mr. Young, oik Nova Scotia, on Colonial Litera¬ 
ture, Science, and I^lucation, vol. i. p 246, says, the |>crfcct and modern !-\>tein of 
education ought to consist of — 1. Infant mIiooIs for .the training oft'Wldron , 2. Nor¬ 
mal schools for the ednentikn of teachers ; 3. Common schools; 4. Acadeinies ; 
5. Useful knowledge institutions; 6. Ir»icrati»ig libraries; 7. ^’ollcgcs for tlie liighcr 
brandies of learning and science. Again, lie say#, education ought to be conducted 
under the superintendence of the governi)|ent, and fL’gulatcd by law, and supported 
by legislative funds or local taxati«n, and 4ic funds made permanent, certain, and 
compulsive. * 

(b) Puff. l’J|oit do la Nature, lib. 4, ch. 11, see. 7. » 

(c) 5*\^csey, 444. See p. 327, and vol. iv. pp. .')(J2, 503, as to tlic provision 

made by the laws of ancient Athens and Home for children, out of the estates of 
their parents. • 
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II. Of the rig'hts of parents. f 

The rights of parents result from their duties. As they are 
bound to maintain and educate their‘children, the law has given 
them a right to such authority; aj^id'in the support of that 
authority, a right to the exercise of such discipline as may be 
requisite for the discharge of tlieir sacred trust, (a) This is the 
true foundation of parental power; and yet thd ancients gener¬ 
ally carried the power of the parent to a mosf. atrocious extent 
over the person and liberty of the child. The Persians, Egyp¬ 
tians, Greeks, Gauls, and Romans, tolerated infanticide, and 
allowed to fathers a very absolute dominion over the.ir off¬ 
spring; but the Romans, according to Justinian, exceeded all 
other people, and the liberty and lives of the children were 
placed within the ])ower of the father, (b) It was not, how- 
*204 ever, an absolute 'license of «jiower among the Romans, 
to be executed in a wanton and arl>itrary manner. It was 


(a) In the ca«o nf tlie CDimnonw^cultli v. Armstnin^, in the M-s.sinii of thr jioaco for 
Lycominf: county, I’enii'.yhninu, in 1S42, >[r .Justne Ltwii, the jircnidciit 
deoiilcd, after a leinnul exinniii.ition ot tlie -.nljcut, tnat a imnwter of ilio ; 40 >pel hud 
no right, contrary to the c\]irc'> (orntn.unU of the failicr, to icccivc an infant daugh- 
tt-r, under tliL-iinnicdiatc guardMii'Iii]) (jf the father, fio> i the church to %\hich the 
f.ither belonged, and in whiih the child w.i'i l):\]iti/i il and iiisitrucied, and initiate it, 
by haptiMii, into aiiotlu r chureli of a diik'ifiit dcuoiniinuion. It wa» held to lit* the 
light und the duty of tlio failnT, tiot oiiiy to luamtaiu hiN infant ihiltlicii, Init to in¬ 
struct tlndr niiiid-i in moral .iiid n Iigioii'. pjini iplcs, and to icgiilatc their consciences 
hy a course of (ducatioii and disiijdiiio All lutcifi'ieine with the parental jiowcr 
and duty, except by tliiriouiis of jii'ticc, when that power is abused, is iiijuiious to f 
donicstie suUaiiiniation, ai.d to ili ' puMi. ja nee, moials, and secuiity. I’aicnt-s, sava 
a di.-lingul'lied i'lri-t oti natural laa, liav« the light hy the l.iw of iialiire, to diiect 
the at^ions of their c Inldrtn, as la mg a powei ne< e's-iry to their propi r idueiiiioii. 
It is the will of (/od, ihereforo, lint paienis should ?(ave and e..eieise that power. 
Nay, he observes, parents have the right to direet ihcir elnldreii toeiiilirace the religion 
wlikth they tha/mad^'bs approve., (lleineer ius’s Elcm. Jiir. Nat. el (ieiitiuiii, li. 2, 
ch. 3, sec. r>‘J, n.).) 

(/*) Inst. 1, 9. I)e 'I’afria I’otO'tate Lew of the 'I’wi Ivc 'I'ahles, See ^ol. i. 
p. 524, note. Taylor’s Kknfcnt'of the Civil Law, pjp. .TJ'i, 397, 402. Voyage du 
Anarehai>i.scri Grfeec, tom. id. **11. 2f>. C.'csar de IJel. Gal. lih. b, eh. 19, St. Ilolin’s 
Histon' of llie Manners :ipil Customs .of Aneie.nt Greece, vol. i. pp. 120-12.5. In¬ 
fanticide WHS the horrihit! and siuhhorn vice of almost all aniitiuify. Gibbon’s His¬ 
tory, vol viii. pp. .5.5-51% Noodt de I’aitus Expo-ilione t t Neee apud yeteres; which 
is eoiisidi-red to be a singular work of grtat accuracy on this subject. * Salliist men¬ 
tions the extn me exercise of the [lurental povver at Koine, as a thing of course, luid 
without any observation. In lii.s ernf riilvius ScmiUiris tiliu;, retruitiim ex itinere 
parens nceari .Jiissii, Hal. IJel. Cat. i h. .'19. • ' 
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a regular domestic jurisdic|ion, though in many instances this 
parental power was exercised x^ithout the forms of justice. The 
power of the fafher over* the life of his child was weakened 
greatly in public opinion by the time of Augustus, under the 
silent operation of,refined*manners and cultivated morals. It 
was looked upon as obsolete when the Pandects were com¬ 
piled. {a) BynJkershock was of opinion that the power ceased 
under the Emperor Hadrian, for he banished a father for killing 
his .son. The Emperor Constantine made the crimd* capital as 
,to adult children. In the ago of Tacitus the exposing of infants 
was unlawful; but merely holding it to be unlawful, was not 
sufficient, {h) When the crime of exposing and killing infants 
\wis ma^e capital, under Valentinian and Valens, then the 
practice was finally exterminated, (r) and the paternal power 
reduced to the standard of,reason and of our own municipal 
law, which admits only the jifs domcsfica; cinendaiionis, or right 
eff inllic'ling moderate correction, under the exerejse of a 
sound discretion, (d) Iji everything that related to the *205 
domestic connections, the English connrftm law has an 
undoubied sujieriority oVer the Roman. Under the latter, the 
paternal power continued during the son’s life, and did not 
cease evey on his arriving at the greatest honors. The son 
could not sue without his father’s*eonsent, or marry without his 
consent; and whatever he aeipnred, ht> acquired for the lather’s 
advantage ; and in respect to tht^father, the .son was considered 
,rather in Uie light of [irpperty, than a ration^ being. tSuch a 

(«)L iccat cos exliiTcrljirc, fyios occidcro licctmt. Di<;. ^8, 2, 11. • 

(6) NunitMum liUerorum tin?ro, s\ut qucmqurtiH a^naiis ncciirc, flagitinin habe- 
tar, plusque ibi boiii ino.rcs valent, quain alibi boiKc leges. Tac. do Jlor. Ger. di. 19. 

(c) J)r. I’uylor, in Ills Elements of tlie Ciiil Law, jip. 4ti3-406»jji\es a concise 

history of the progress of the l^oinan jurispnideiu e, in its elVorts to destroy* tins mon¬ 
strous power of the parent; but Bynk^'ishoek has conqtoscd « regular treatise, with 
infinite learning, on this subject, it is entitled, Oi>tiseiiIuin do Jure oceulendi, ven- 
deiidi^et exponendi liberos iipiid vetcres lioinanos. t^pera, torn. i. p. 34(1, and it led 
him into some controversy with his juedeeSis^r, the learned Noodt, on the doubtful 
poihts and recondite learning attached to that ^iscussioii. Ileincccius, in his Syn¬ 
tagma Aiitiq. Rom. Jiir. lib. 1, tit. 9, Opera, tom. iv., has also given ibe history of 
the Hortittn jwispradence, from Romulus to Jflstiiiian,*relative to this tremendous 
power of the father, and \vliieh, he says, was justly tcrmeil, by the Rouiun authors, 
pafria »n«jVstfis. , 

(d) 1 Hawk. R. C. b. 1, ch. 60, sec. 23. 
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code of law was barbarous and unfit for a free and civilized 

r 

people; and Justinian himself^ pronounced it inhuman, and 
mitigated its rigor so far as to secura to the son the property 
he acquired by any other means than, by his father; and yet 
even as to all acquisitions of the sod, the ft^^her was still enti¬ 
tled to the use. (a) ^ 

The father (and on his death, the mother) is g^jnerally entitled 
to the custody of the infant children, inasmuch as they are 
their natnfal protectors, for maintenance and education. (6) ^ 
But the courts of justice may, in their sound discretion, and 
when the morals, or safety, or interests of the children strongly 
require it, withdraw the infants from the custody of the father or 


(a) iH^t. 2, 9, 1. If an infant son inariios attain-r tlio will of Iiis fatiiiT, tins does 
not eraant'ip.Ue him, and tlie father may for tfad rrcovor his wafers, or value of his 
services. White v. Ilcnrv, IjUW licportcr for July, 1840, No. 9, p. 110. 

{li) The father is,entitled to the en>tody of his leititimate children, to thfe exelusictii 
of their mother, though they he within the a^te of nurture. Res e.'Greenliill, 0 Neville 
& Manning, 244. 4 Adolp Ellis, 024, SC.' If the child he hroiight up on htibnis 
corpus and he of an age to exercise a ehoiee, the court will leave him to elect where he 
will go. If not, he goes to the father, unless he had ahtr^i'd the right to the, custody 
of his child, or there he an appreheii'ion of crueltv, or some exhihition of gross prof, 
ligaey, or watit of ahility to pio^ide fur In', ehildren. "’he Peojde ex irlnt. Nicker¬ 
son, 19 ^Vendell, 16. Rut if the parents live in a slate of .se[iaration.'-witheut lining 
divoieed, and without the fault of the wife, the courts i/ioy, on the ni>plleatinn of the 
mother, awaid the (U'tody of thCj,child to the mother, according to the provision of 
the New Yoik K. S vol li, p. 14^, sees 1, 2 So in England, hy the statute of 2 and 
3 Viet. c. •j 4, if the child he within -ivcri years, the loid ehani’cllor or ma.'ter of the 
rolls iijjoii the motiicr’s petition, make an ordei on the father or, te.stamcntnry / 

guardian to deliver it into her custody. In the ease of Eoster i'. Alston, 6 Howard’s 
Miss. It. 41)0. the jurisdiction of the courts over the disposition of miiior.s brought be¬ 
fore tfiern upon hrihrtis ca//ws, was very elahorately disi^isseil, and it wa.s hold, that the 
court was not hound to restore to it testamcntai;y guardian a child forcibly taken from 
him and placed with the mother, though tlie guardian had not ,'duised his tiu.st, and 
was not iiv.‘om‘petent to disch.arge it. The court, coii'iilting the interciits and inclina¬ 
tions of the child, allowed it to remain with the mutldr. Sec supra. p|». 194, 19.'j.'-* 

( I 


’ People e. Wilcox, 22 Rmb. (S. Y.) 178.1, 

2 It was the object of tlie statute 2 Viet, a .'.4, amending the law relating to the 
custody of inf.irits, to enable murricriVomen, wlio wore ill-treated hy their husbands, to 
assert tledr rights, witlireit being re..trained liy the fear of separation froii]| tlieir cliihlren. 
It therefore invents the Courj, of Eliancery w'itb pow*r to interfere with tlib fatlidf's com- 
mon-law rigbr, by admitting coii.sideration.s of the hiishand’s marital duty to the wife, and 
of the infere-ts of the cliildrcn. Wardo v. Wurde, 2 I'liillips, C,h. 786. parte Wood¬ 
ward, 17 E. L. & Eq. U. 77. / 
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mother, and place the car* and custody of them elsewhere, (a) 
The parent, or one in loco papentis, may, under certain circum¬ 
stances, maintain an action for the seduction of his daughter, 
though if she be actuhllj in the service or apprenticeship of 
another, he canned maintain the action, unless the wrong be 
done under color of a contract. (6) ^ So the power allowed by 


(a) Matter of Wolfttonecraft, 4 Johns. Ch Rep. 80. Commonwenith v. AJdieks, 

5 Binney’s Uep. 520, Ex parte Crouse, 4 Wharton, 9. United States v. Green, \ Ma- 
• son’s Rep. 482. Case of Wellesley v. Duke of Beaufort, 2 Russell’s Rep. 1. The 

State V. Smith, 6 Grcenleaf’s Rep. 462. Sec, also, infra, p. 221, note a. Maeptier- 
Kon on Infants, 142-152. In the case of The Teoplc v. Mcreein, 3 Hill, 399, it was 
held, after an clahoratc diseur-sion, as a (general rule of law, that as between husitand 
and wif^ ♦he claim*of the former to the custody of their infant children is paramount, 
and will be enforced on haheax corjiuaf thout 4 hthc child be a daughter under five years 
of age. It was further declared, that the hu'jband could not, by agreement with the 
wife, alienate to her his right to the custody of their children, and the agreemeut was 
joid. 

(b) 3 Blacks, Comm. 141. Dean r. Peel, 5 East, 45. Harris T). Butler, 2 Mecs. & 
Weis. 539. Si)cight r. Olivicra, 2 ^talkie's K. P. Rep. 493. Blaymire v. Haley, 

6 Mecson & Welsby, 55.- But the American cascs^iold a contrary doctrine. A 


1 It stemi that a parent has no right, resulting trom that relation alone, to commence an 
action for comjiroini'.c, or r(*lea'.c an as'.Tult committcil upon bis child. Loomis r. Cline. 
4 Barb. S. C.^llep. 453. See Eadc'- v. Booth, 8 Ad. & LI. N. S. 718; nor maintain an ac¬ 
tion for any injury to the child, nnlc's actual iBss has accrued to the parent. Stephenson 
V. Hall,«14 Barb. Hep. 222. 

On the other hand, the parent is not liable for the ■\filful acts of his chddren. See ante. 
p. 193, note (2.) 

If no iiilvantage be taken of the infant, and he j>ay the money of his parent in satisfac- 
‘ tion of his , ^-n trespass to one iifiiorant that the money did not*ljclong to the infant, the 
parent cannot recover it. Burnham v. Holt, It N. llanip. Hep. 307. ^ 

2 Lager v. Grimwood, 1 Weis. Hurls. & G. (Lxch.) B. 01. Davies r. William.s, 10 Ad. & 
El. N. S. 726. The English cSses preserve the rigor of the rule as stated in the text, and 
they are followed^Sn some of the statics. McDanicS t’. Edward, 7 Ired. R. 408. But in 
Grilliths r. Tectgcu, 28 IL L. & Eq. 371, where tlie plaintilV.s daughter went to reside for 
a mouth vdth the defendant at his request ami upon promisc'to f»ij' her something 
for doing so, the father nmintaiited his action for her seduction during that time, on the 
ground that the daughter's absence was^iot inconsistent with her relation of servant to 
her father. 

TlR're has been a wide departure from the Englisl* nil^ in New York. Where the plain¬ 
tiff had taken a girl to bring up ns hi.s owff, ylio, after she became of age, went out to 
work on her own account, and was sediteed, and retuiued to his liou-o, and was tliore con¬ 
fined, he was allowed to recover against the sedueer. Ingorsoll r. Jones, 5 Barb. S. C. 
Eep. 6^1. Birtlcy v. Richtmyer, 2 Barb. S. C. Hep. 182. . * 

In George v. Van Horn, 9 Warb. Rt 633, the tw’o last-mentioned cases are doubted; and 
It was deckrod that the parent could not maintain an action for the seduction of a daugh¬ 
ter over the age of tw#uty-one, and mit residing with tlio parents. The courts of New 
York seem desirous now (1860) of returning to the English rule, and hold that the relation 
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law to the parent over the person of fhe child, may be delegated 
to a tutor or instructor, the bettef to accomplish the purpose of 
education, (a) The father, and in certain cases, the mother, 
had, at common law, as guardian in socage, a right to the cus¬ 
tody of the estate of the heir during his minority, and to take 
the rents and profits thereof, as will be more fully sho\^n in the 
next lecture ; and generally in this country, the father 
*206 may, by deed or will, * dispose, after his death, of the cus¬ 
tody and tuition of his children under age. This power 
was originally given by the English statute of 12 Charles 11., 
ch; 24; and the person so invested may take the care and^man- 
agement of the estate, real and personal, belonging to the in- 



parent may maintain the action for the seduction of his infant daughter, though she 
be living apart from him, and in the service of another, for he has a right to her ser¬ 
vices, and to claim them, and is legally hound to maintain her, and to bear he^ cxpcn.sc| 
as a consequence of the seduction. The ca.se would be different if the jtarent had 
divested himself of all right to reclaim her ser^viccs, and all his rights and liabilities 
had become extinguished. Martin v. Payne, 9 Johns, li. .387. Hornketh c. Barr, 

8 Sergeant & R. 36. Sargent v. -, 5 Cowen, lOG^ Clark v. Pitch, 2 Wend. 4.59. 

Hewitt V. Prime, 21 Wend. 79. 

(a) A schoolmaster, who stands in that character, /oro parniUs, may in proper cases 
inflict moderate and reasonable cliastiscment. Tlie State v. I’endergrass, 2 Dev, & 
Battle, 365. The father, even with the consent of the managers of a ho^sc oT refuge, 
cannot commit a child to their custody, unless that child be adjudged a profier sub¬ 
ject for such a place by due course of law. Commonwealth v. M’Keagy, 1 Ashmead's 
Rep. 248, ^ 


oftnaster and sei-vant, actual fir constnictivc, must exist as tlie basis of tlie action. Bart¬ 
ley r. JJiclitmyer, 4 Com>tock, It. .38, reversing the decijjon in 2 Barb..182. Knight V, 
Wilcox, 15 Barb. 279. Daiu v. Wycyll, 3 Seld. 191. Multeliall v. JliUward, 1 Kerii. 343. 
See, too, Roberts r. Connelly, 11 Ala. 23.5. Kendrick v. McCrary, 11 Cco. 603. Lee v. 
Hodges, 13 Gratt.^72(% Parker v. Meek, 3 Sneed, 29. Bolton v. AKjler, 6 Jnd. 262. 

/I see»/M<liat a mother cannot'inaiiitain an action foi‘ the seduction of her daughter 
during the life of the father, though the child be not born until after the father’s death. 
Vessel V. Cole, 10 Mo. R. 634. * * 

By the code of Virginia, tit. 44, cl« ] 48, .eec. 1, an action for seduction may bo j^uain- 
tained without any allegation of Ibss of service of the female. And it was held, in White 
V. Campbell, 13 Gratt. (Va.) 57.3, that tlie<plaintiff, i<i a suit for the seduction of bis daugh¬ 
ter, may, to increase the damages, prove, that the defendant suceecdeif in debauching her 
by promising to marry hfr. ^ 

The seduction of an unmarried woman of previous chastje character is, ih WiseSmstn, a 
roUdemeanor. Rev. Stat. 1849, ch. 139, see. 6. It is a misdemeanor also in New York, 
(Laws, 1848, ch. Ill, p. 140); and also in Indiana, if the woman l^p under 21 years of age, 
and the seduction be under promise of marriage. Acts of Indiana, c. 96, 1847. t 
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fants ; and may maintain actions against any person who shall 
wrongfully take-or detain them from his custody. 

This power of the father ceases on the arrival of the child at 
the age of majority, which has been variously established in dif¬ 
ferent countries, but with us is fixed at the age of twenty-one; 
and this is the period of majority now fixed by the French civil 
code. (fl)i In this respect, the Napoleon code was an improve¬ 
ment upon the former law of France, (6) which, in imitation of 
the civil law, continued the minority to the end of *?;wenty-five 
• years. 

In^case of the death of the father during the minority of the 
child, his authority and duty, by the principles of natural law, 
^ould^devolve’upon the mother ; and some nations, and partic¬ 
ularly the French in their ftew civil code, (c) have so ordained. 
The father is, however, uwler the French law, allowed by will 
to appoint an adviser to the mother, without whose advice she 
can do*no act relating to the guardianship. This is analogous 
to our law, which allows the father, and the father only, to cre¬ 
ate, a testamentary guardianship of the child. But if there be 
no such testamentary disposition, the mother, after the father’s 
death, is entitled loathe guardianship of the person, and in some 
cases„of Jihe estate of the infant^ until it arrives at the age of 
fourteen, when it is of sufficient age to choose a guardian 
for itself, (d) In New York, * the mother is, in that case, * 207 
by statute, entitled to the guardianship of the estate, (e) 

• • * 

III. 0/ the duties of children. 

The duties that ar^ enjoined upon children to their parents 
are obedience and assistance during their own minority,' and 
gratitude and reverence during the rest of their,lives. This, as 
well as the other primary duties of dornestic life, have generally 


No. 488. , 

(6) Instit. Droit Pranfais, par Argon, 7. 

(c) No, 390-40S. 

(rf) Litt. see. 123. 3 Co. 38. Co. Litt. 84, b. 2 Atk. 14.^ 3 Com. Dig, tit. Guar¬ 
dian, B. D. 4. 7 Vesey, 348. 

(e) N. Y. Revised Statutes, yol. i. p. 718, sec. 5. 


t I’ostea, p. 258. 
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been the object of municipal law. I^isobedience to parents was 
punished under the Jewish lawrwith death;(a) and with the 
Hindoos it was attended with the Ictes of the child’s inherit¬ 
ance. {b) Nor can the classical scholar be at a loss to recollect 
how assiduously the ancient Greeks provided for the exercise 
of filial gratitude. They considered the neglect of it to be 
extremely impious, and attended with the most- certain effects 
of divine vengeance, (c) It was only an object of civil animad¬ 
version. £*olon ordered all persons who refused to make due 
provisions for their parents to be punished with infamy; and 
the same penalty was incurred for personal violence towards 
them, (d) When children undertook any hazardous enterprise, 
it was customary to engage a friend to maintain and protect 
their parents; and wo have a beautiful allusion to this custom 
in the speech which Virgil puts in|;o the mouth of Euryalus, 
when rushing into danger, (e) 

The laws of New York have, in some smalT.degree, 
*208 taken *care to etiforce this ^duty, not only by leaving it 
in the power d'f the parent, in his discretion, totally to 
disinherit, by will, his ungrateful children, but by compelling 
the children (being of sullieient ability) of poor, old, lame, or 
impotent persons, (not able to maintain themselves,) to relieve 
and maintain them. (/) This is the only legal provision ^made 
(for the common law makes none) to enforce a plain obligation 
of the law of nature, (g) It has more than once been held in 
this country, aftef a critical examinatiQii of authorities, that a 
moral obligation, without some preexisting legal obligation 
applicable to the subject-matter, was not a sufficient consid- 


(a) Deut. c, in, _ 

(b) Gentoo Code, by Ilalhcd, p. G4. The first einigrc’nts to Massaehu.setts followed 

the Jewish law, and made filial disobedience a caijital crime. Governor Hntcliinson, 
in his History of Massachusetts, vol., i. p. 441, says that he liad met with but one con¬ 
viction under that sanguinary law, and tli^ offender was reprieved. ^ 

(c) Iliad, b. 9, v. 454. Odyss. b. 2, Yi >34. pesiod’s Oper. & Die. b. 1, v. 183- 
186. 

(d) Potter’s Greek A^tiq. vol. ii. pp. .347-351. 

(e) At III, oro, so/are tnopem, et unrcurre relicta. JEneid, 9, 290. * 

if) N.^Y. Revised Statutes, vol. i. p. 614. 

iff) Lc Blanc, J., 4 East’s Rep. 84. Edwards v. Davis, 16 Johns. Rep. ^81. Rex 
w. Mundetj, Str. Rep. 190. ' 





233 


LEG. xxrx.] OP RIGHTS OP PERSONS. 

• 

eration for a promise; and, consequently, that the promise of 
a son to pay for past expendituits in relief of an indigent parent,* 
or of a father to pay for tile relief of a poor and sick son, who 
was of age and indigepl:, ^id not a member of his family, was 
not binding in law. *{a) ^ 

f - 

IV. Of illegitimate children. 

I proceed next to examine the situation of illegit^ate chil¬ 
dren, or bastards, being persons who are begotten and born out 
bf lawful wedlock. 

Those unhappy fruits of illicit connection were, by the civil 
and canon laws, made capable of being legitimated by the 
su*bsequent marriage of their parents; and this doctrine of 
legitimation prevails at this’day, with different modifications, 
in France, Germany, Holland, and Scotland, [b) But 
*Jhis principle has never been introduced into the Eng- *209 
lish law; (c) jgid Sir William Blackstone (d) hsfe zeal- 


(o) Mills V. Wymaiin, 3 Pick^Kep. 207. Cook v. Bradley, 7 Conn. Rep. 57. 

(b) Coustoumier de Normandie, ch. 27. 2Domat, 361. Code Civil, No. 331. 1 

Ersk. Inst. 116. In.st. 1, 10, 13. Code, 5, 27, 10, Novel, 89, c. 8. Butler’s note, 
181 to lib. 3, Co. Litt. Viet, Com. ad Band. 25, 7, seC. 6 and 11. Dissertation 
dans laqrtelle ^n discute les Prineipcs du l^oit Remain, et du Droit Praiifois, par 
rapport aiix Batards. Ocuvre.s de Chancelicr D’Af;uesseau, tom. vii. 381, 470. 

(c) In Doe e.x dem. Birtwhistlc v. Vardill, 5 Barnw- & Cress. 438, it was held, that 
a child bom" in Scotland of unmarried parents dojnieiled there, and who afterwards 
marries, could not inherit lands in Englancf, for the English law does not recognize 

I \he legitimati#n of persons so befrn, by the subsequent marriage of the parents, and 
follows its own rules of descent. But the case was afterwards carried up on error 
to the House of Lords; and thoilgh the twelve judges gave their opinion to the lords 
that the judgm ent w as correct^yet Lord Clianccllor Brougham suggested doubts, and 
a further argument was ordered before the lords.* Birtwhistle v. Vardill, 9 Bligh, 
Rep. 72-88. 6 Bing.«!. C. 385. 2 Clark & Finn. 571-600. 1 Scott, N. R. 828, S. C., 

and the doctrine of the K. B. affirmed. The principle which Lord brougham con¬ 
tended for was, that the law of t^o country where the marriage the parents and the 
birth of the child took place, determined ftie le^timacy of the child ; and that if by the 
law o&the place the marriage had a retrospective effect, and by fiction of law held the 
child to have been born in lawful wedlock,«hc EnglisTi courts ought so to regard it; 
and that%o was entitled to take, as lawful hei?, his father’s inheritance in England. 
But on the rehearing of the case, the opinion of the judges was not changed, and the 
• judgmcql; belc^ was affirmed. By the Scotch law, the subsc<fueut marriage in Scot- 

(rf) Com. vol. i. p. 455. 

_t_____ _ 

1 And the law implies no promise on the part of a mother to pay for boarding and 
necessaries furnished her, while living with a child. Lynn v. Lynn, 29 Penn. State R. 369 

20 * 
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ously maintained, in this respect, <the superior policy of the 
■Kjommon law. (a) We have, tn relation to this subject, a 
memorable case in English history. When the English bish¬ 
ops, in the reign of Henry III., petitioned the lords that they 
would consent that persons born before ntktrimony should be 
legitimate, as well as those born after matrimony, in respect to 
hereditary succession, inasmuch as a canon of the church had 
accepted all such as legitimate, so far as regarded the right of 
inheritance, the earls and barons, with one voice, answered, 
quod nolunt leg'is Anp^lice mutare, qua: hue usque usitatce sunt 
et approbate, (b) 

Seldcn, in his Dissertation upon Fleta, (c) mentions, that the 
children of John of Gaunt, Duke of Lancaster, born before mar¬ 
riage, were legitimated by an Act of Parliament in the reign of 
Richard IL, founded on some obscure common-law custom ; 
and Barrington, in his Observations upon the Statutes, {d) 
speaks of the Roman law on this subject as a very humane 
provision in favor of the innocent, f The opposition of the Eng¬ 
lish barons to the introduction of the rule of the civil law, is 
supposed to have arisen, not so much from any aversion 
*210 to the principle itself, as to the sanction which * would 


land of the parents will not leudtiinatc tlie prc' ions issue born in a country where such 
marriage does not render h'gitimHte such isMic. Hell's IViitcijdes of the Law of Scot¬ 
land, sec. 1628, vide poM, ji. 4.‘10 ^ 

(a) It i.s a remarkable fact, that in many of the United States, the rule of the civil 
law, that antenuptial children are legitimated by the fatber’s marriage u the mother, 
and recognition of the children, prevails, in opposition to the common law, viz : In 
Veripont, Maryland, Virginia, Georgia, Alabama, Mississippi,Louisi-ana, Kentucky, 
Missouri, Indiana, Illinois, and Ohio.' Griffith’s Law Reg. passiin. Aikin’s Dig. 2d 
edit. 77, See pp. 212, 213.''^ 

(b) Stat. of,iyierton, 20 Hen. HI. c, 9. This statute is re^.rlntcd in Hotchkiss’s 
Codification of the Statute Law of Georgia, 1845, p.p33, as part of tho existing law 
of Georgia. 

(f) Ch. 9, sec. 2. 

(d) P. 38. ^ ■ 

' In South Carolina children are not legitimated by the iiitermarringe of theff parents. 
Their slafus, under the laws of that state, renders them incapable of iulicriting in Missis¬ 
sippi. Smith ti. Kelly, ^.3 Miss. 167. V 

2 S(j, in Massachusetts, bastards are rendered legitimate to all intenta and pwpaaea by the 
intermarriage of their parents and rccoguitiori by the father. (Mass, Rev. Stat,i,^. 61, sec. 4. 
Laws, c. 25.3.) See similar statutes in Maine; Laws, 1855^ c, 260; and in Pennsyl¬ 
vania; Laws, 1867, May 14. * 
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thereby be given to the smperiority of the civil over their own 
common law. In the new ci^il code of France, (a) the rule of 
the civil law is adopted, provided the illegitimate children were 
not offsprings of ince^tliops or adulterous intercourse, and were 
duly acknowledged by their parents before marriage, or in the 
act ot‘dblebration. Voet (b) presses this doctrine of legitimation 
by a subsequetit marriage to a very great extent. Thus, if A. 
has a natural spn, and then marries another woman^ and has a 
son, who is at his birth the lawful heir, and his wife dies, and 
he then marries the woman by whom he had the natural son, 
and ihas sons by her; according to the doctrine of the, Dutch 
law, as stated by Voct, the bastard thus legitimated, excludes 
by hi§ •right of primogeniture, not only his brothers of the full 
blood, by the last marriage, but the son of the first marriage. 
The latter is thus deprived of the right of inheritance, once 
^vested in him by his primogeniture, by an act of his father to 
which he ne^er consented. The civil-law rule "of retrospective 
legitimation will sometimes lead to this rigorous conse¬ 
quence. (c) ^ 

But not only children born before marriage, but those who 
are born so long ^fter the death of the husband as to destroy 
all paesumption of their being Jfis; and also all children born 
durisg the long and continued absence of the husband, so that 
no access to the mother can be presumed, are reputed bas- 

(a) Codg Civil, Nos. 331, 392, 333, 335. • 

(b) Com. ad. Pand. 2.5, 7, see. 11. 

(c) Mr. More, the learned editor of Lord Stair’s Institutions, vol. i. note c. p. 33, 
say.s, that the weight of autl*ority seems to be, that an intervening marriage^nnd the 
birth of lawfffnssuc, woulcf form a.bar to the l%itimation of the first-born children 
born out of wedlocj|. A recent traveller, of great intelligence and of a high moral 
tone, considers the legitimation of bastards by the subsequent rSarrla^e of the parents, 
as of a very immoral tendency, and an encouragement to the increase of spurious oflf- 
spring. Turnbull’s Austria, vol. ii. 2i5, edit. London, 1840.* 


' The legislature, it is held in Georgia, h«s the power to render bastard children legiti¬ 
mate and capable of inheriting. Benll v. Beafl, 8 Geo. R. 210. But an Act of the legisla¬ 
ture, changing tlTe name of an illegitimate child, and declaring her capable of inheriting, 
inasmuch a%it did not declare her the legitimate heir of any «ne, was construed to have 
no ottier effect than that of changing the name. Edmondson v. Dyson, 7 Geo. B. 612. 
Statutes of legitimation shall bo favorably construed. Swanson v. Swanson,2 Swan, 446. 
The right to inherit giren by the statute was construed to confer by implication the right 
to take under the statutes of distribution. 
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tards. (a) The rule at common law ('and which subsisted from 
the time of the Year Books dowh to the early part of the last 
century) declared the issue of every married woman to be legiti¬ 
mate, except in the two special cases, of the impotency of the 
husband, and his absence from the realm, {by But in Pendrell 
V. Pendrell^ {c) the absurd doctrine of making legitimacy 
*211 rest * entirely and conclusively upon the fdct of the hus¬ 
bandbeing infra quatuor maria, was exploded, and ever 
since that time the question of the legitimacy or illegitimacy of 
the child of a married woman has been regarded as a matter of 
fact resting on decided proof as to the non-access of thev hus¬ 
band, and it is a question for a jury to determine, (d) The rule 

________ ____v_ 

(a) Cro. Jac. 541. Co. Litt. 244 a. 1 Blacks. Coin. 456, 457. The civil law and 
the Code Civil fixed the three hundredth day as the uitimum tempus ge&tationis. Dig. 
38,16,3,11. Code Civil, art. .312. Lord Coke considered nine months, or forty 
weeks, as the limitation in the English law ; but the more modern doctrine-Is not to 
assign any precise limit to the peiiod of gestation, but to leave it t be governed by 
circumstances. Harg. n 2, to Co. Litt. 244 a. Cardner Peerage Case, in 1825. 

(b) Co. Litt. 244 a. Done & Egerton v. Hinton & Starkey, 1 Roll. Abr. 358. 

(c) Str. Rep. 925. 

(</) 3 P. Wms. 275, 276. Str. Rep. 925. Salk. Rep 123. Ilarg. note, No. 193, to 
lib. 2, Co. Litt. Butler’s note. No. 178, to lil). 3, Co. Litt.'* 4 Term Rep. 2.51, 356. 
4 Bro. Rep. 90. 8 East, 193. Com. Dip. tit. Bastard, A. B. Head v. Jlead, 1 Si¬ 
mons & Stuart, 150. I Turner & Rus.sell, 138, S. C., and the opinions of the judges 
given to the House of Lords in tlie^Uanbury Peerage Case, in 1811, Ibid. 153. Shcl- 
ford’s Marriage and Divorce, 707-723. 4 Pcter>.dorff’.s Abr. 170. Cross u. Cross, 
3 Paige’s Rep. 1.39. Commonwealth u. We.itz, I Ashmead’s Rep. 269. Bury n.Phill- 
pot, 2 Mylne & Keene, 3t.9. Stegall v. Stegall, 2 Brjckenbrough, 256.^ Common¬ 
wealth V. Shepherd, 6 Binney^280. The decision in the Banbury Peerage Case has 
been severely critieiised by Sir Harris Nicholas, in liis Treatise on the Law of Adulte¬ 
rine Bastardy, 1836; and the old rule fe((uirmg [iroof, net of the improbability only, 
but of the inipossihility of the husbatfd being the father ol* the child, is supposed to be 
the better law and the better policy. It appears to me that justicij and policy are con¬ 
cerned in sopio iVjlkxafion of the old rule of evidence. It was too stringent and vio¬ 
lent to be endured. But we arc admonished, on the iLlicr hand, of the necessity of 
requiring perfectly satisfactory proof of von-aojess of the husband, before the child is 
to be doomed to lose its legitimate rights and character. By the statute law of Ne.v 
York, if the husband continues absent, out^f the state, for one wliole year previous to 
the birth of the child, separate from the n.othcr, and leaves the mother during the time 
continuing and residing in the state, the child is deemed a bastard. %o it is a bastard 
if begotten and bom during the separation of its mother from her hushopd, pursuant 
to the decree of any court of competent jurisdiction. N. Y. Revised Statutes, Srol. i. 
p. 641, sec. 1. The statute declare.s that the child, in such cases, shUl be deemed abas- 
tard. Still, the statute may be so construed as to let in proof to tebut the presumption 
of non-access of the husband, and justify the inference of cohabitation in the case of a 
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is, that where it clearly appears that the husband could not 
have been the father of the child, it is a bastard, though 
• born, or begotten and born, during marriage, {a) ^ It is * 212 
not necessary th£tt I should dwell more particularly on 
this branch of the Jav^; aftd the principles and reasoning upon 
which tlys doctrine of presumption applicable to the question 
of legitimacy isb founded, will be seen at large in the cases to 
which I have referred, [b) 

A bastard befng, in the eye of the law, vmllius (c) or, 

,as the civil law, from the difficulty of ascertaining the father, 
equall\r concluded ,habere non intelliguntur^ {d) he has no 


qiftilified djvorce. If this be not the construftion, then the law, as it stood before, 
resting on principles adapted to the sirciiinstanccs, was wiser and safer. The Code 
Napoleon is stricter than the English rule, for it allows the issue to be bastardized 
only on proof that, by reason of diftance or accident, cohabitation of husband and 
wife was impossible. Code Napoleon, n. 312. So, in Louisiana, it is held, in case of 
voluntary Separation, that access is always prcsiuned, unless cohtibitation was physi¬ 
cally impossible. fTate Penne, 19 Martin’s Hep. 548. The observations of the 
master of the rolls, in Bury v. Phillpot, arc almost as stjpng. The civil law admitted 
proof of a moral impossibility of access. See Edin. Keview, No. 97, a review of Lo 
Merchant’s Report of the Proceedings in the House of Lords on the claims to tlie Bar¬ 
ony of Gardner, in which the law of legitimacy is fully and ably discussed. See, also, 
Burge’s Com. on Colonial And Foreign Laws, vol. i. 57-92, where the law of legiti¬ 
macy is (fxanUned at large, and the civil lat^and the continental, as well as English 
authoritjps, brought to bear on the subject.'^ 

(a) The King v. LtifFe, 8 East, 193. , 

{b) If the child be born immediately after marriage, it is still a legitimate child, 
unless the non-access of the husband prior tS the marriage be sufficiently proved. Co. 

I 'Litt. 244 a. Blacks. Com. 45.f. Lawrence, J., and Lc Blfnc, J., in The King v. 
Luffe, 8 East, 210, 211. loafer est quern nuptice demonstranti Subsequenti connubii fiedere 
omnem conceptionis miculam tollente. 

(c) Co. Lit t. 123 a. 

{d) Inst. 1, 115“'i2. 

___ • ______ _ ^ _ 

1 Patterson v. Gaines, 6 IIow. U. S 650, 689. Van Aeniam r^Van Aernam, 1 Barb, 
iih R. 875. In the first of these cases tfte rul8 is laid down more strictly than in the 
sec^hA. Where a child was born of a woman livin* separate from her lin.-band, it was 
held, on the question of the legitimacy of tli^hild, that*the husband was inadmissible as 
a witness to prove access. Patchett v. ilolgate, f Eng. L. & Eq. K. 100. Nor is the mother 
a competent witnols to prove non-access of the husband. People v. Overseers, &o. IB 
Barb. 286. P^ker «. Way, 16 N. H. 46. Dennison v. Page, 29 Benn. State R. 420. 

* * Wrijflit». Hicks, 16 Geo. 1^0. State v. Herman, 13 Ire<l. 602. The legsd presumption, 

that the husband of the mother is the father of all children conceived during the mar¬ 
riage, can only be rebuild in the mode and within the time prescribed by law. Dejol v. 
Johnson, 12 Lii. An. 853. 
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inheritable blood, and is incapable of inheriting as heir, either to 
his putative father, or his mother, or to any one else, nor can he 
have heirs but of his own body, (a) ^ ' This rule of the common 
lavy, so far at least as it excludes him from inheriting as heir to 
his mother, is supposed to be founded par'Jy in policy, to dis¬ 
courage illicit commerce between the sexes. Selden« said, (b) 
that not only the laws of England, but those Of all other civU 
states, excluded bastards from inheritance, unless there was a 
subsequent legitimation. Bastards are incapable of taking in 
New York, under the law of descents, and under the statute of 
distribution of intestates’ effects ; and they are equally incapa¬ 
ble in several of the other United States, which follow, in this 
respect, the rule of the English law. But in Vermont, iConnec¬ 
ticut, Virginia, Kentucky,^ Ohio,'^ Indiana, Missouri, Illinois, 
Tennessee, North Carolina, Alabama, and Georgia, bastards 
can inherit from, and transmit to their mothers, real and per- 
sonal estate, under some modifications, which prevail particu¬ 
larly in the states of Connecticut, Illinois, North Carolina, and 
Tennessee ; and in New York, the estate of an illegiti- 
*213 mate intestate descends to the mother, *and the relatives 
on the part of the mother, (c) In North Carolina, the leg¬ 
islature (d) enabled bastards to be legitimated, on th^* infermar- 


(a) 1 Blncks. Com. 459. • 

(h) Note C. to Fortc'&ruc 15e Laud. Le^. An{^. rh. 40. 

(c) Griffith’s Law Rcfristcr, li. t. Now York Revised Statutes, vol. i. p. 75.3, see. 14. 
Ibid. p. 754, see. 19. Sec, also, vol iv. p. 41.3. In ficorjria, bastards d^ing intestate, 
without issue, the brothers and sisters of the same mother take by descent. Prince’s 
Dig. ^02. In Alabama, the kindred of a bastard on the part of his mother is entitled 
to the distribution of his personal ^tate. Aikin’s Digt 2d edit. 122.,* , 

(d) Revised Statutes of North Carolina, vol.’i. 92. 


1 For the rules of oenstruction of legacies ^nd devLes, in respect to illegitimate chil¬ 
dren, see post, vol. iv. p. 43«, ii. ‘ 

* In Kentucky, the bastard child of 'a negro woman, both having been emancipated^ may 
inherit as heir at law of her inotticr. .Iar'ki")n v. Collins, 16 11. Mon. (Ky.) 214. 

8 And in Ohio, under an Act passed Ahirch 14,'185.3, the property of an intestate bas¬ 
tard, who .survives his mother, will go in distribution to the children of his mother by a 
subsequent marriage, tewis v. Eut.sler, 4 Ohio, (N. S.) .354. 

8 In Maryland, an illegitimate cbiid sliarcs equally vdth the other children In hie 
mother’s estate. Earle v. Pawen, 3 Maryl. Cli. 230. Neither the mother nor her legiti¬ 
mate children shall inherit the estate of her bastard son, utilses she have married bis 
father. Miller v. Stewart, 8 Gill, 128. * 
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riage of the putative father,with the mother, or, if she be dead, 
or reside out of the state, or married to another, on his petition, 
so far as to enable the dhild to inherit, as if he was lawfully 
born, the real and personal estate of the father. In Louis¬ 
iana, bastards, (being‘deffned to be children whose father is 
unknowQ,) and adulterous or incestuous children, have no right 
of inheritance ia) the estates of their natural father or mother. 
But other natural or illegitimate children succeed to the estate 
of the mother in default of lawful children or descendants, 
^and to the estate of the father who has acknowledged them, if 
he dies without lineal or collateral relatioiKs, or without a surviv- 
ing wife, {a) ^ 

• This relaxation in the laws of so many of the states, of the 
severit;^ of the common lawi, rests upon the principle that the 
relation of parent and chil^, which exists in this unhappy case, 
in all its native and binding force, ought to produce the ordinary 
legal consequences of that consanguinity. Tha ordinance of 
Justinian, to a certain extqpt, and with exceptions, al¬ 
lowed a bastard to inherit to his rnothef; [b] and, * in * 214 
several cases in the En^ish law, the obligations of con¬ 
sanguinity between the mother and her illegitimate otfspring 
have beenjrecognizeJ. The rule that a bastard is nullius 
applies only to the case of inherilances. (c) It has been held 


(a) Civil Code of Louisiana, art. 220, 912, 913, 914. By a statute in Louisiana, in 
1831, white fathers or mothers yiay legitimate tlieir natural cjjildren by an act made 
' "before a nota^ and two witnesses, provided they be not ^colored children ; and free 
people of color may legitimate their colored offspring; but the natural children must 
be the issue of parents who mj^ht have lawfully contracted marriage, and the parents 
must have no jjaci’idants or l^itimate dcscendant% A putative marriage is one con¬ 
tracted in good faith, on the part, at (cast, of one of the parties, and in ignorance of 
any unlawful impediiifbnt; and, in some parts of Europe, the cliHdrso-of such a con¬ 
nection arc held to be legitimatf. Burge's Com. on Colonial and Foreign Laws, vol. 
i. p. 152. 

•m^^Code, lib. 6, 57, 5. ^ 

(cpBullcr, J., 1 Term Rep. 101. Bow Nottingham, 1 N. II. Rep. 260. 

1 By the laws of Blaine, 1862, eh. 260, the mother of an illegitimate child can inherit. 
In Massachiiselts, the illegitimate is an heir to his mother. LtPws of 1861, ch. 211. In 
New ydfk, in rfefault of lawfu* issue of the mother, lier illegitimate children may inherit 
her real and personal estate. (Laws, 1866, April 18.) By a law enacted in Pennsylvania, 
April 27, 1856, bastards ^aU bear the name of the mother, and she and they shall inherit 
from each other. 
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to be unlawful for him to marry within the Levitical degrees ; (a) 
and a bastard has been considfered to be within the Marriage 
Act of 26 Geo. IL, which required ‘the consent of the father, 
guardian, or mother, to the validity' of the maniage of a 
minor, (b) He also takes and follows thfe settlement of his 
mother, (c) With the exception of the right of inheritance and 
succession, bastards, by the English law, as well as by the law 
of France, Spain, and Italy, are put upon an equal footing with 
their fellow-subjects; (d) and in this country we have made very 
considerable advances towards giving them also the capacity ta 
inherit, by admitting them to possess inheritable bloodii We 
have, in this respect, followed the spirit of the laws of some of 
the ancient nations, who denied to bastards an equal s,hare °of 
their fathers estate, (for that woufd bo giving too much coun¬ 
tenance to the indulgence of criininrd desire,) but admitted them 
to a certain portion, and would not suffer them to be cast naked 
and destitute upon the world, (e) 

* 215 * The mother, or reputed^* father, is generally in this 

country chargeable by law with the maintenance of the 
bastard child; and in New York it is in such way as any two 
justices of the peace of the county shall Jhink meet; and the 
goods, chattels, and real estate of the parents are s sizable for 


(а) Ilains v. JefTel, 1 Lord Kaym. G8. 

(б) King V. Inhaljitants of Ilodnutt, 1 ,Tcrm Rep 96. Horner v. Liddiard, 1 Hagg. 

Consist. Rep. 337. H,jjt the con.scnt of the natural.parents of illegitimate minors is 
not sufficient, and there must he a guardian appointed hy chancery. Hud. The pro¬ 
hibition of marriage, between relatives in tlie ascending and descending lines, and 
between brotheis and sisters, applies C(|ually to illegitimate children and relatives. 
N. Y. Revi-cd Statutes, vol. ii. p.c'.39, see. 3, " .. 

(c) 3 Johns. Rep. l.'j. 17 Johns. Rep. 11.' 12 Mass. Rep. 429. 5 Conn. Rep 

584.1 , . ■ * 

(d) Oeuvres D'Aguesscau, tom. vii. pji. 384, 38.). ,Butler’s note, No 176 to lih. 3. 
Co. Litt. 1 Blaeks. “Com. 459. 

(e) Potter’s Greek Antiq. vol. ii. p. 340. Gentoo Codc‘, hy Ilalhcd, p. 73.^'I.o 
protection and tenderness wh’ch the goddess Fortune is supposed to bestow upon 
foundlings is, says Mr. Gifford, one of.^tli'c most amusing and animated pictures that 
the keen and vigorous fancy of Juvenal ever drew ; — 

^ Stat fnrtuna iutptol/a jwchi, 

Arridens nudis in/antibus. Ilos oimes, ' 

InuotvUque, sinu. Sat. 6, v. 603-605, 

1 But see Betlilein v. Koxbury, 20 Conn. 208. ' 
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the support of such childnen, if the parents have absconded.^ 
The reputed father is liable k) arrest and imprisonment until 
he gives security to indemnify the town chargeable with the 
maintenance of the cMld. {a) These provisions are intended 
for the public indemnity, and were borrowed from the several 
English statutes on the subject; and similar regulations to co¬ 
erce the putatKe father to maintain the child, and indemnify 
the town or parish, have been adopted in the several states. 

The father of a bastard child is liable, upon bis ii^&plied con- 
«tract, for its necessary maintenance, without any compulsory 
order ^eing made upon him, provided he has adopted the child 
as his own, and acquiesced in any particular disposition of it. (d) 
•The a^ption *must be voluntary, and with the consent of the 
mother, for the putative fatlfer has no legal right to the custody 
of a bastard child, in opp»sition to the claim of the mother; ® 
and except the cases of the intervention of the town officers, 
under fhe statute of provisions, or under the implied contrapt 
founded on the adoption oft the child, the mother has no power 
to compel the putative father to support the child, (c) She 
has a right to the custody and control of it as against the pu- 


(rt) N«Y. Revised Statutes, vol. i. pp. 646-G56T In Ohio, the courts of common 
pleas asecrtiiin and enforce the duty of the putative father to maintain his bastard 
cliild. Statutes of Ohio, 1831. , 

(6) Hesketh v. Gowing, 5 Ksp. N. P. Rep. 131. But except in such a special case, 
the putative fatlicr is not liable except up(»n an express promise, or upon an order 
' . of filiation under the statute. ^Cameron v. Baker, 3 Carr. &»Payue, 36. Furillio v. 
Crowther, 7 l)owl. & Ryl. 612. ]V[onciicf v. Ely, 19 Wendell, 405.** 

(c) In England, under the statute of 4 & .5 Win. IV. eh. 76, the mother of a bastard 
child had no remedy against llic father for its maintenance. But by the statute of 7 
& 8 Viet. eh.*iil!h'', the mother has reljef, and the Iftther may be summoned before the 
petty sessions, and or^jered to pay 5s. for each of the first six weeks after birth, 12s. 
G(i. for e'^ery subsequent week until the child is thirteen years of The money 

is to be paid to the mother, ant may he recovered from the father by distress and im¬ 
prisonment. This is a just and wise in^jrovesnent in the law. 

___ 

1 If the father offers to maintain the clitd^and the authorities decline to deliver it to 
the parent for tha^purpose, they canifot charge the father for its subsequent maintenance. 
Bowne.s v. Marsh, 10 Ad. & El. N. S. 787. 

2 Thj Peopte V. Kliiig, 6 Barb. S. C. Rep. 366. The court, in'such cases, is authorized 

to exercise a .sound discretion as to the custody of the chiU. The right of the mother 
was 8u.staiiied in Robaliiia v. Armstrong, (15 Barb. 247,) in opposition to the chum of the 
putative father. • 

® Wiggins V. Keizer, 6 Porter, (Iiid.) 262. 

VOL. II. 21 
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*216 tative father, and is bound toomaintain it as *its natural 
guardian; (a) though perhaps the putative father might 
assert a right to the custody of the child as against a stran¬ 
ger. (b) 

There are cases in which the courts o^ e^faity have regarded 
bastards as having strong claims to equitable protection, and 
have decreed a specific performance of voluntary settlements 
made by the father in favor of the mother of his natural child, (c) 
On the other hand, there are cases in which the courts of equity 
have withheld from the illegitimate child every favorable intend¬ 
ment which the lawful heir would have been entitled t© as of 
course. Thus, in Fursaker v. Mobinson, (d) a natural daughter 
brought her bill against the heir at law, to supply a ciefective 
conveyance from her father to her, but the chancellor refused to 
assist her, on the ground that she was a mere stranger, being 
nullius filia^ and not taken notice of by the law as a daughter, 
and that the father was not uiuh^r any legal obligation' to pro¬ 
vide for her as a child, though he reight be obliged by the law 
of nature, and so the conveyance was voluntary, and without 
any consideration. This hard decision was made by Lord 
Cowper, in 1717; but the language of Lord Ch. J. King, in a 
subsequent case, to which I have just alluded, (e) cejtainly 
much more conformable to justice and humanity. “ If a 
*217 man,” says he, *“does mislead an innocent woman, it is 
both reason and justice that he should make her repara¬ 
tion. The case Cs stronger in resj)ect to the innoqent child,. 
whom the father has* occasioned to be brought into the world 


(a) The King v. Soprr, 5 Teim Rep. 278. Ex parte Ann Kncn, 4 Bos. & Pull. 

148. The Pco'^fc'w. Landt, 2 Johns. Bep. 375. Chupenter r. Whitmiin, 15 Johns. 
Rep. 208. Wright Wright, 2 Rep. 109. ^iiss. Revised Staintcs, 1836. 

Acosta r. RobiOj 19 Martin’s L’a Rcp.j387. tThe power of the putative father over 
the illegitimate child was denied in 'Jte Jioman law, and it is equally so in the Spr .I?li 
law. Ibid. ' 1 ^ 

(b) Rex V. Cornforth, Str. Rep. 1162. A person .standing in loco parentis has been 
allowed to maintain an action on the rase per qnofl scrvitium amisit, for the abduction 
of his daughter’s illegitimate offspring. Moritz v. Garnhart, 7 Watts, ,‘^02. 

{c} Marchioness of Ann^ndale v. Harris, 2 P. Wms. Rep, 432. Uaften v, Gibson, 
4 Desaus. Rep, 139. Bunn v. Wintlirop, 1 Jolins. Ch. Rep. 33*. 

(d) Prec. in Ch. 475, 1 Eq. Cas. Abr. 123, pi. 9. Gilb. I'Xi. Rep. 139, 256. 

(e) Marchioness of Annandalc v. Harris, 2 P. Wins. Hep. 432. ' 
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in this shameful manner, a<id for whom, in justice, he ought to 
provide.” In Knye v. Moore^ [a) the vice-chancellor, in pur¬ 
suance of the doctrine o*f Lord King, assisted to uphold and 
enforce a deed by the father, making provision for the mother 
and his illegitimate clhildren after his death. So, in Pratt v. 
Flamer, (6) a devise by the father to an unborn illegitimate 
child, in whiclf the mother was described, was held valid ; and 
there are other cases in which bequests by will, in favor of ille¬ 
gitimate children, have been liberally sustained, (c) ^ 


(а) rdimons's & Stuart’s Rep. 61. 

(б) 5 Harr. & Johns. Rep. 10. 

.•(c) Bcachcroft t>. Jleachcroft, 1 Madd. Rep. 234, Phil. cd. 430, London ed. Gard¬ 
ner V. Heyer, 2 PaiRo’.s Rep. 11. I^t in Wilkinson v. Wilkinson, before Vice Ch. 
Bruce, 1842, a provision in Favor of future illegitimate children was held to be clearly 
void. N. Y. Legal Observer, vol. if 191. 1 Younge & Coll. Cas. in Ch. 6.57. 
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LECTURE XXX. 

OF GUARDIAN AND WARD. 

The relation of guardian and ward is nearly allied lb that 
of parent and child. It applies to children during their minojr- 
ity, and may exist during the lives of the parents, if the infant 
becomes vested with property; but it usually takes place on 
the death of the father, and the guardian is intended to supply 
his place. 

There are two kinds of guardianship; one by the common 
law, and the other by statute ; and there were three kinds Bf 
guardians at common law, viz: guardian by nature, guardian 
by nurture, and guardian in socage, (a) 

(1.) Guardian nature is the father, and, on his death, the 
mother;^ and this guardianship extends to the age of twenty- 
one years of the child, and it extends only to the custody‘of his 
person,^ and it yielded to guardianship in socage, {b) It was 
doubted .for some time in the “books, whether the guardian by 
nature was entitled to tin; possession of the personal estate of 
the infant, and could give a competent discharge to an cxecufor 
on the payment of a legacy belonging to',the childj^^and it was 
finally understood that he could not. (c) It would seem, there¬ 
to) Co. Litt. ^8 li. 3 Co. 37 b. * 

(ft) Litt. sec. 123. *Co. Litt. 87 b, 8?. Hirf^rave's note, 12, No. 66. The Kinp; v. 
Thorp, 5 Mod. Hep. 221. Jackson,?;. Comb.s, 7 Cowen’a Rep. 36. 2 Wendell’s 
153, S. C. * , 

(c) Datjdey u. Talferry, 1 P. Wms. ^35. Cutvninf^ham v. Harris, cited in 3 Bro. 
186. Genet v. Tallmadgc, 1 Johns. Ch. Rep. 3. Miles v. Boyden,'3 Pick. Rep. 213. 

T %, 

1 At common law, the mother, as guardian by nature or fdfr nurture, has no control over 
the estate of the minor. Perkins v. Dyer, 6 Georgia K. 401. 

2 In Texas, the father’s power is extended by statute to his child'% estate. Byrne v. Love, 

14 Tex. 81. ' 



OF THE luGHTS OF PERSONS, 


245 


LEO. XXX.] 

fore, that if a child becomes vested with personal property only, 
in the lifetime of the father, there is no person strictly entitled 
to take it as guardian, until a guardian has been duly appointed 
by some public authority; though if real estate vests in the in¬ 
fant, the guardian m socage, or a substitute for such a guardian 
provided by statute, will be authorized to take charge of the 
whole estate, real and personal. The father has the first title to 
guardianship by nature, and the mother the second; and, ac- 
cprding to the strict language of our law, says Mr. Hargrave,(a) 
only the heir apparent can be the subject of guardianship by 
nature and therefore it is doubted whether such a guardianship 
can be of a daughter, whose heirship is presumptive, and not 
apparent. But as all the children, male and female, equally 
inherit with us, the guardranship by nature would seem to 
extend to all the children, tyid this may be said to be a natural 
and inherent right in the father, as to all his children, during 
their mlhority. (b) The Court of Chancery, for just cause, may 
interpose and conirol that ^authority and discretion which the 
father has in general in the education an*(l management of his 
child, (c)^ In De Manneville v. De Manneville, {d) Lord Eldon 


(a) Nqtc 6i to lib. 2 Co. Litt. {bj Macplierson on Infants, p. 61. 

(c) 2 Fonb. Tr. of Equity, 235, note. Greuze v. Hunter, 2 Cox’s Rep. 242. 

'Xd) l(TVescy, 52. The principle recognized und^cnforced by the cases of Creuze 
i'. Hunter, Rex v. Do Manneville, 5 East, 221, and De Manneville v. De Manneville, 
and by the case of The People, ejr relat. Rarry v. Mercein, decided upon habeas cor- 
• .pus by the chancellor of the stit^c of New York, in August, li39, 8 Paige’s Rep. 47, 
and afterwards by Judge Inglis, in New York, in 1840, is, that the Court of Chancery 
will not permit an infant too young to choose for itself and being a natural-born citizen, to 
be taken from its mother againshher consent, to be delivered to an alien father, to be carried 
abroad, out of tfib'counlry, whatever may be the merils of the difficulties causing a .sep¬ 
aration between husband and wife, and notwithstanding the domicil of the wife be 
tliat of her husband. The child born in the United States ow’t;s iKftural allegiance 
and has independent rights, an# one is to reside where he was born, when the mother, 
born here also, and lawfully and actuailf a resident here, will not consent to his re- 
* and he is too young to choose for himself. • 

> Such conduct on the pari of a parent as shJ^rs him destitute of parental utfection, has 
been declared sufliffient to authorize a court of chancery to place his chiidreu in the cus¬ 
tody of a guardian. Cowls v. Cowls, 3 Gilm. R. 436. See a case “ Anonymous," 11 E. 
L. Sc E(f 282. • • 

In the matter of Flyn, 12 English Jurist (Chy.) Rep. 713, (1848,) the paramount right of 
the father was maiutaiaed in a striking case. See Regina v. Smith, 16 £. L. & £q. 
221 . 

21 * 
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restrained a father from doing any act towards removal of his 
infant child out of the kingdom,•and he said that the jurisdic¬ 
tion of the Court of Chancery to control the right of the father 
pfimd facie to the person of his child, wa's unquestionably estab¬ 
lished. He admitted, however, that the jufisdiction was ques¬ 
tioned by Mr. Hargrave; {a) but it was, on the other hand, 
supported with equal ability by Mr. Fonblanque. In the case 
of Wellesley v. Duke of Beaufort, (b) the lord chancellor, after 
a very able and thorough investigation, refused to restore 
*221 to a father the custody of his infant * children, on the, 
ground that his character and immoral conduct rofidered 
him Unfit to be their guardian; and the decision was, in 1828, 
affirmed by the House of Lords. The jurisdiction of cfiancery, 
and the fitness of its exercise in*that instance, were finally 
established, (c) • 

(2.) Guardianship by nurture occurs only when the infant is 
without any other guardian, and it belongs exclusively to the 
parents, first to the father, and then rto the mother. It extends 


(a) Note 70 to Co. Litt. 89 a. 

(b) 2 Russell’s Kep. 1. Wood v Wood, 5 Paige, GO.'i, S. P. 

(c) Wellesley v. Wellesley, 1 Do^y. S. 1.'52. 2 Hligli’s Pari. R. N. S. 124, S. C. 
That case was accompanied and I’ollowed hy very profound discussion. In a pamphlet, 
attributed to the pen of Mr. Bcamos, entitled “ Observations u])on the power exercised 
by the Court of Chancery, of depriving a father of the custody of his children,” tlie 
power was deemed very questionable in ffcint of authority as well as policy. On the 
other hand, in a treatiie j)ublished by Mr. Ram, a barrister, and in an prticlc in the 
Quarterly Review, No. 77, the policy and wisdom of the jurisdiction, ns asserted in 
the Court of Chancery and confirmed in the House of Lords, were ably vindicated, and 
shown to be connected with the great fnoral considerations arising out of the nearest 
ties of social life. Attempts li.ive been made to control the father's right to the 
custody of his infant children, by a legacy given by a strangep to an infant, and the 
appointment bj^fiim of a guardian in consequence thereof. Hut it is settled that a 
legacy or gift to a child confers no right to control tbe^^father’s care of the child, and 
DO person can defeat the father's right df gu.'fi-dianship by such means. If, however, 
the father accedes to the conditions'of tlm gift, and surrenders up his control o?^ie 
child’s education, the Court of Chancery w’ll not suffer him to retract it. ^ord Thur- 
low, in Powcl V. Cleaver, 2 Bro. 500.' Colstoit v. Morris, 6 Madd. 89. Lyons v. 
Blenkin, Jac. 245.^ See, also, The Etna, Ware’s Rep. 464, and Story’s Com. on Eq. 
Jurisprudence, vol.ii. 574-581, (or, 1.341-1.351,) where the jurisdiction tf the Court of 
Chancery on this subject is. fully examined and sustained. 




t Vanartsdalen v, Yanartsdalen, 14 Penn. 384. 
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only to the person, and determines when the infant arrives a t 
the age of fourteen, in the case both of males and females. As 
it is concurrent with guardianship by nature, it is in effect 
merged in the higher‘and more durable title of guardian by 
nature, {a) This •guardilinship is said to apply only to the 
younger children, who are not heirs apparent; and as all the 
children inherii equally under our laws, it would seem that this 
species of guardianship has become obsolete. 

(3.) Guardian in socage has the custody of th(? in- 
* *fant’s lands, as well as of his person. (6) It applies *222 
only to lands which the infant acquires by descent; (c) 
and the common law gave this guardianship to the next of 
blood Ijo the child, to whom the inheritance could not pos~ 
sihly descend; and therefore, if the land descended to the heir 
on the part of the father, ijie mother, or other next relation on 
the part of the mother, had the wardship; and so if the land 
'descended to the heir on the part of the mothor, the father, or 
his next of blood, had the* wardship, (d) These guardians in 
socage cease when the child arrives at th5 age of fourteen years, 
for he is then entitlecf to elect his own guardian, and oust the 
guardian in socage,^and tliey are then accountable to the heir 
for the repts and profits of the estate, (e) If the infant, at that 
age, does not elect a guardian,* the guardian in socage con¬ 
tinues. (/) The common law, like tiie law of Solon, {g) was 
ptreiiuous in rejecting all persons to whom the inheritance 
might possibly arrive, {^nd its advocates triuijiph in this respect 
over the civil law, (4) which committed the burden of the guar¬ 
dianship to the person who was entitled to the emolument of 
the succa^oion. As We have admitted the half blood to inherit 
- -_ - . . ^ -- 

(а) 3 Co. 38 b. Harg. not# 67 to lib. 2 Co. Litt. Cora. Dig. tit. Gu.ardian, D. 

(б) Cora. Dig. tit. Guardian, B. t , * 

Qnadringu. Downs, 2 Mod. Rep. 176. , 

(d) Litt. sec. 123. Quadring v. Down^ 2 Mod. liep. 176. 

(e) Litf. Ibid. , • 

(/) The Kin^j). Pierson, Andrew’s Rep. 313. The guardian in socage has lawful 
possession ofphe lands, and he may maintain actions of trciyiass or ejectraent in re¬ 
spect ft) the hinds of the wjrd. Byrne v. Van Hoesen, 5 Johns. Rep. 66. Jackson 
t). De Walts, I Idem, 1157.'' 

(ff) Potter’s Greek fiintiq. vol. i. 574. 

(A) Co. Litt. 88 b. 1 Blacks. Com. 462. 
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equally with the whole blood, this jealous rule would, still more 
extensively with us, prevent relations by blood from being 
guardians in socage. The law of SSotland and the ancient 
law of France took a middle course, and may be supposed, in 
that respect, to have been founded in 'more wisdom than either 
the civil or the common law. They committed the piq^il’s es¬ 
tate to the person entitled to the legal succession^ because he is 
most interested in preserving it from waste; but exclude^ 
*223 himVrom the custody of the pupil’s person, because *his 
interest is placed in opposition to the life of the pupil, (a) ^ 
And yet, perhaps, tlie English, the Scotch, and the FrencJj^laws 
equally proceed on too great a distrust of the ordinary integ¬ 
rity of mankind. They might, with equal propriety, have de# 
prived children of the custody and •maintenance of theii^ aged 
and impotent parents. It is equally^a mistake in politics and 
in law, to consider mankind degraded to the lowest depths of 
vice, or to suppose them acting under the uniform goveinment 
of virtue. Man has a mixed charaicter, and practical wisdom 
does not admit of subh extreme conclusions. The old rule 
against committing the custody of the person and estate of a 
lunatic to the heir at law, has been overruled as unreasonable, (b) 

If a presumption must be indulged, as was observedjn one of 
the cases, it would be in favor of kinder treatment, and more 
patient fortitude, from a daughter as committee of the person 
and estate of an aged and afflicted mother, than from the col-^ 
lateral kindred. 7'he fears and precautipns of the lawgiver on 
this subject imply, according to Montesquieu, a melancholy 
consciousness of the corruption of public morals, (c) 

This guardianship is a pi^rsonal trust, an’J is not trsjisraissible 
by succession, nor devisable, nor assignable. It extends, not 
only to the pbrson and all the socage estate, but to heredita¬ 
ments which do not lie in tenure, and to the personal estate. 
This is the opinion of Mr. Hargrave, and he supports it by¬ 
strong reasons; (d) notwithstanding, it is admitted, that the 

< 

(а) Erskine’s Inst. p. 7^. Hallam on the Middle Af^cs, vol. i. p. 106.^' 

(б) Dormer’s case. 2 P. Wms. 262. In the matter of Livingston, 1 John.(. Ch. 
Rep. 4.36. Lord Uardwicke’, in 2 Atk. Rep. 14. 

(c) Esprit dc8 Lois, liv. 19, ch. 24. 

(d) Note 67 to lib. 2 Co. Litt. 
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tiffe to guardianship iij socage cannot arise unless the infant be 
seised of lands held in socage.* This guardianship in socage i 
may be considered as gone into disuse, and it can hardly 
be said to exist in this country, for the guardian * must * 224 
be some relation bloo^, who cannot possibly inherit, 
and 8 uc4i a case can rarely exist. By the New York Revised 
Statutes, (a) W^iere an estate in lands becomes vested in an in¬ 
fant, the guardianship of such infant, with the rights, powers, 
and duties of a guardian in socage, belong to the father of the 
infant ;• and if there be no father, to the mother; and if there 
be neither, then to the nearest and eldest relative of full age, . 
not being under any legal incapacity ; and as between relatives 
oT the^same degree of consanguinity, males are preferred. But ^ 
the rights and authority of every such guardian are superseded 
in all cases where a guardian is appointed by the deed or last 
will of the father of the infant, or in default thereof, by the sur¬ 
rogate of the,county where the minor resides, (b) Surrogates 
have the same power to allow and appoint guardians as is pos¬ 
sessed by the chanceUor; and as the powers and jurisdiction of 
the Court of Chancery are declared (c) to be coextensive with the 
same powers and jurisdiction in England, with the exceptions, 
additions^and limitations creatcc^ and imposed by the constitu¬ 
tion ^nd laws, it is to be inferred that the chancellor of New 
York retains the jurisdiction over infants, which belongs to the' 
chancellor in England, and whicji belonged to the chancellor of 
• New Yoi^ prior to the first of January, 1830, ^hen the Revised 
Statutes took effect. 

(4.) Testamentary g'uardianships, to which I have already 
alluded, me*founded on the .deed or iHst will of the father, and 
they supersede *4ie claims of any other guardiari, and extend to 
the person and real an^J personal estate of the child, and con¬ 
tinue until the child arrives#at full age. Tliis power in the 
*1Father to constitute a guardian by deed or will, was given by 
the statute of 12 Charles II.,* ^d it has been pretty 
extensively * adopted in this country. It is a personal * 225 

— - ^ - 

{a) Vol. ii. 3d. edit. p. 2. 

(t) N, Y. Revised Statutes, vol. i. p. 719, sec. 7. Vol. ii. p. 151, sec. 4, 5, 6. 

(c) Ibid. vol. ii. p. 173, sec. 36. 
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trust, and is not assignable, (a) A> will merely appointing a 
testamentary guardian need not be proved ; and though the 
statute speaks of appointment by deM^ as well as by will, yet 
such a disposition by deed may be revolted by will; and it is 
evident, from the language of the English statute, and from the 
reason of the thing, that the deed there mentioned is only a 
testamentary instrument in the form of a deed, and to operate 
only in the event of the father’s death, {b) Though the statute 
laws in this country, which have adopted or followed the pro¬ 
visions in the English statute, may have abridged its explana- r 
tory and verbose phraseology, it is not to be presumed tb^t they 
intended to vary the construction of it. These parental guar¬ 
dians may be appointed by the father, whether he be of full age 
or a minor, and to any child being* a minor, and unmarried, (c) 


(tt) Eyre v. Countess of Shaftesbury, 2 P. Wms. 121. Gilchrist, J., ic Balch r. 
Smith, 12 N. H. Rep. 441. 

{h) Lord Shaftesbury v. Hannam, Finch’s Rejf ;323. Lord Eldon, in Ex fxirte The 
Earl of Ilcliester, 7 Vesey, :i^7. The statute of Ohio, in 1831, very properly drops 
the word deed, and gives the father the ])ower of appointing, i»i/ will, a testamentary 
guardian to liis infant anrl unmarried child. But the statute in North Carolina, 
Georgia, and Tepnessce, says expressly, that the father mhy by deed, executed in his 
lifetime, or by his last wilt and testament, in writing, disjiO'.e of the cu.^^ody and tui¬ 
tion of his children during their minority, N. C. R. S. 1837, vol i. p. 306. Statute 
Law.s of Tennessee, 1836, p. 366.^ Hotchkiss, Code of Georgia, I84.'>, p. 333.^ 

(c) N. Y. Revised Statutes, vol. ii. p. 1.50, sec. 1, 2, 3 ; Statutes of New Jersey of 
1795; Elmer’s Digest, 598; Act of Virginia, 1792 ; V. R. C. vol. i. p. 240; Stat¬ 
ute of Pennsylvania, 1033, Pardon’s Dig. 971; Chase’s Statutes of Ohio, vol, iii., 
1788. Statute of Alaharna, of 1822, all allow a father, being a minor, to appoint a 
testamentary guardian, who should have the power* of a guardian in common socage, 
This testamentary power was copied from the statute 12 Car. II. e. 24. The .statute 
of 1 Viet. e. 26, has taken away frtin an infant father Ihu power to 'appoint a testa¬ 
mentary guardian. But it is said that the power given by the statute of 12 Car. II., 
to the infant f.tl.oi', to appoint a guardian hy deed, is still retained. The Massa¬ 
chusetts Revi.scd Statutes of 1836, part 2, tit. 4, cli. e9. Ibid. tit. 7, cli. 79, requires 
security from.every testamentary guardian ot trustee, appointed by will, for minors or 
others, unless the will directs otherwise, and the trustee’s powers and duties are 
scribed with considerable minuteness. It^was declared by statute in Massachusetts, 
in 1837, that the marriage of a female guardiijn operated as an extinguishment of 
her authority as guardian, and that the husband did not succeed a.e guardian in her 
right. The statute of Illinois, of 1835, gives the power by deed or last will, to the 

1 In 'I exas, a father cannot, as guardian by nature over the pcerson aud estate of his 
minor child, assign hiffpower by deed. Byrne v. Love, 14 Texas, 81. 


/ 
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The better opinion is, thaiJ such a testamentary guardian will 
continue till the age of tweilty-one, though the infant be a 
female, and marry in the mean lime, if the will be explicit as to 
the duration of the trust; for the statute gives that authority to 
the father. It has* been Jield, that the marriage of a daughter 
will determine the guardianship as to her, though not so as 
to a son until ITe comes of age; and Lord Hardwicke said, in 
Mendes v. Mendes, (a) that it had been so adjudged in Lord 
Shaftesbury's case. But, in the subsequent case o? Roach v. 

" Garvan, (b) the language of the chancellor was, that the mar¬ 
riage would not, of itself, determine a guardianship, though the 
court would never appoint a guardian to a married female in¬ 
fant. JThe latter cases lead to the conclusion that the marriage 
of a female infant does not absolutely determine the 
guardianship, and that it would require a special * order *226 
in chancery to do it. (c) The cases are not very clear 

and consistent on this point. It would be quite reasonable that 

% 


mother ns ■well as to the fatlier^if slic he sole, and the father has made no such dispo¬ 
sition. 'I'liough a testator by will diiects his executors, out of the proceeds of a 
specified bequest to his itifafit sou, to educate him, that provision does not of itself 
make the*executors testamentary fjuardwns for it is only instruction or direction as 
to the education of the infant, and does not imply the custody or charge of the person. 
Kevan v. Walker, 11 Leigh’s Hop. 414. 

(a) 1 Vos. 89. 3 Atk. Rep. 619. 

(h) 1 Ves. 160. , 

. (c) In the^iatter of Whitaken, 4 Johns. Ch. Rep. .380. It«'as decided in Jones r. 

Ward, 10 Yergcr, 160, that guardiauship as to a femalp ward ceasc.s upon her mar¬ 
riage under age. In England it is quite of course to appoint a new guardian in such 
a case. 8 Simons, 346.^^ The,Court of Chancery rarely removes a testamentary guar¬ 
dian duly (ip^irtteil, thougli it will interfere and ii.*posc such restrictions as will pre¬ 
vent an abuse of the trust. Goodall v. Harris, 2 P. Wins. 560. Roach v. Garvan, 1 
Vesey, 160, and the n^to of Mr. Hell, Ibid. 'L’hcrc seems to be^ifftwifficieut ground 
for the doubt in some of the bdfcks, that a testamentary guardian cannot be removed. 
Story’s Com. on Eq. .Jurisprudence, \ol.|ii. p. ^72, sec. 1339, note. When a feme sole, 
• appointed guardian of her infant, married, the coyrt directed an inquiry whether she 
had not thereby deprived herself of the guardianship, as she was no longer sui juris; 
though it seems she might be reapyoiutcif u»der new sureties.-^ Gornall, matter of. 
Bolls Court at Westminster, May, 1839. 1 Beav 347. 


• • ^ 

• t Nicholson v. Wilborn, 13 (jco. 467. 

2 A married woman may be made a guardian with the assent of her husband, but not 
otherwise. Palmer v, (Jhkley, 2 Doug. Mich. R. 483. Farrer v, Clark, 29 Mississippi, 
(7 Cush.) 196. 
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the marriage of a female ward sho\dd determine the guardian¬ 
ship, both as to her person and‘her estate, if she married an 
adult. It ought to be so as to her'person, but not as to her 
estate, if she married a minor. Upon’the marriage of a male 
ward, the guardianship continues as lb his e&tate, though it has 
been thought otherwise as to his person, {a) ^ ® 

(5.) The distinction of guardians by nature,oind by socage, 
seems now to be lost or gone into oblivion, and those several 
kinds of guardian hdve become essentially superseded in prac¬ 
tice by the chancery guardians, or guardians appointed by the 
Court of Chancery, or by the surrogates in the respectiv/^. coun¬ 
ties of New York, and by courts of similar character, and hav¬ 
ing jurisdiction of testamentary matters, in the- other states of 
the Union. (6) Testamentary guaidians arc not very common, 
and all other guardians are now appointed by the one or the 
other of those jurisdictions. The power of the chancellor to 
appoint guardians for infants who have no testamehtary or 
statute guardian, is a branch of his general jurisdiction over 
minors and their estates, and that jurisdiction has been long 
and unquestionably settled, (c) The chancery guardian con- 


(a) Reeve’s Domestic Relations, p. .TC8. By the civil law, marriage (lid not confer 
on n minor the privileges of majority. Dig. 4, 4, 2. Code, 5, 37, 12. But th" laws of 
modern nations are very diverse fcn the effect of marriage upon minors. Marriage is 
an emancipation of the minor to full rights hy the Fieneh and Dutch law.s. Code 
Civil, art 476 Voet, ad Band. 4, 4, 6. * Van Der Linden’s Inst. b. 1, eh. 5, sec. 7. 

(b) In Pennsylvania, the Orjiliaiis’ Court has plen/iry power to apjioi t and control 

guardians, and regulate, the’maintenance of infants ; and in Ohio the courts of com¬ 
mon pleas ; and in New .Je,r'-ey the ordinary or orphans’ court, or the surrogate, as 
the case maybe"; and in Massachusetts, Connecticut, ^rid other states, the court of 
probate of the county have the power. In North Carolina the superior and county 
courts and the court of chancery, seem to have concurrent jur." diction over orphans 
and their estates. N. C. R. R. 1837, pp. 307, 313.'^ ^ 

(c) Harg. n. 16 to«Co. Litt. 88 h, No. 70. 2 Fonh. Tr. Erp 288, n. 10 Vesey, 63. 
Sir J. Jekyll, in Eyre u. Countcss of Rliaftcsbury, 2 P. Wms. 118, 119. The usual 
order in the appointment of a guardian for a minor under fourteen, the father being 


* Where there are two guardians, one of them can maintain an actidn against the other 
for removing the ward fiom the custody of the former without her coivjent Gilbert®. 
Schwcnck, 14 Mcei-. & Weis. K. 4f>8. ' * , 

^ In Ciilifojiiia, the district courts have, by the constitution of that state, the same 
control over tlic pei->oris of minors and tlieir estates, that the Coart of Chancery in Eng¬ 
land posse.ises. VVilsdu v. Roach, 4 Cal. 362. « 
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tinues until the majority o# the infant, and is not controlled by 
the election of the infant when he arrives at the age of 
fourteen, {a) If there be no testamentary * guardian, the * 227 
surrogate or judge of probate is authorized to allow of 
guardians who shall be chosen by infants of the age of fourteen 
years, aiid to appoint guardians for such as shall be within that 
age, in as full ftnd ample a manner as the chancellor rnay ap¬ 
point or allow the same, upon the guardian giving adequate 
security for the faithful discharge of his trust; ancT upon due 
" cause shown, and due inquiry made, the surrogate, who' ap- 
pointe-^^ a guardian, may remove him from his trust, and appoint 
another in his stead. (6) ^ Guardians are liable to be cited and 
cX)mpelled to account before the surrogate, but his powers in' 
these respects are not exclusive. The general jurisdiction over 
every guardian, however appointed, still resides in chancery; 
and a guardian appointed by the surrogate, or by will, is as 
much under the superintendence and control of the Court of 
Chancery, and of the pow?!r of removal by it, as if he were ap¬ 
pointed by the court, (c) ^ 


dead, ig, (1.) to the mothci*, if unmarried; (2.) the paternal, and (3.) the maternal 
grandfather ;a(4.) to one or more uncles onjhe father’s side ; (5.) to the one or more 
uncles on the mother's side ; (6.) to any other proper person. 

(а) In the matter of Nicoll, 1 .Johns. Ch. Rep. 2% N. Y, Revised Statutes, vol. ii. 
p. 151, see. 10. In Maryland, it is provided by statute that infant females, at the age 
of .sixteen, shall be entitled to demand and^ receive from their guardians, possession 

. of their real ^nd personal estata, and at the age of eighteen they have a capacity to 
devise real estate. But these are exceptions to the general rule of the common law, 
and in other respects the legal minority and disability of infancy of females as well 
as of males, continues untiMhe .ago of twenty-one. Davis c. Jaf^uin, 5 Harr. & 
Johns. Rap. 40J. She cannot execute a release to her guardian under the age of 
twenty-one. Fridge ^ The State, 3 Gill & Johns. Rep. 103.'*' 

(б) N. Y. Revised Statutes, vol. ii. pp. 150-152, sec. 4, 5, 6, 10^1'^:*Mass. Revised 
Statutes, 1836. The competeifl age of the infant for choosing ^ guardian is usually 
fixed at fourteen in males, and when a dJRcrenec is made between the age of the sexes 
in this case, it is twelve in females. This was the«ncient statyte rule in Connecticut,, 
and it was declared by statute in 1821, ani^n Ohio b^ statute in 1824. 

(c) In the matter of Andrews, 1 Johns. Off. Rep. 99. Ex parte Crumb, 2 Johns. 


t A s^rrogalJLjn New York has no jurisdiction over the appointment of a guardian, un¬ 
less the minor resides in his c3unty. Brown v. Lynch, 2 BraJf. (N. Y.) 214. 

2 Wilcox ». Wilcox, 4 Roman, (14 N. Y.) 675. 

* She may at the age%f eighteen execute a valid relea-^e to one jvho has been her guar¬ 
dian. McClellan ». Kennedy, 8 Maryl. 230. S. C. 8 Maryl. Ch. 234. 

VOL. II. 22 
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The practic&in chancery, on the appointment of a gnardian, 
is to require a master’s report approving of the person and secu- 
rity offered. The court may, in its discretion, appoint one per¬ 
son guardian of the person, and another'guardian'of the estate j 
I in like manner as in the cases of idiots and 'lunatics, there may 
be one committee of the person, and another of the estate. The 
guardian or comhiittee of the estate always is required to give 


( 

Ch. Rep. 439. Duke of Beaufort v Bcrty, 1 P. Wins. 703. N. Y. Revised Statutes, 
vol. ii. pp. 152, 153, 220. 'I’lie rights and powers of the guardians over the person , 
and property of their wards are, like the rights and authorities of executors and ad¬ 
ministrators, strictly local, and cannot be exercised in other states, for they come 
within the same reasoning and authority. Morrell r. Dickey, 1 Johns. Ch. Rep. 156. 

. Sabin v. Gilman, 1 N. H. Rep. 193. Armstrong v. Lear, 12 WhVniton, 169^ StorjTs 
Com. on the Conflict of Laws, § 494 ft saj. 594.1 jjor have they any authority over 
the real property of their ward',, .situated m other countrie.s, for such property is gov¬ 
erned by the law rei sitiv. Story, Ibid. ^ 504. Bht a guardian may change the domi¬ 
cil of his ward, so as to affect tlie right of succession to personal jiropcrty, if it be 
done in good faith.} Ibid. 505. See Potingcr v. Wightrnun, 3 Merivale’^ Rep. GT", 
where the'question as to the power of the (/ntird^.in, being also a ivijow and mother of 
the minor, to tr.insfer the dotnicil of the minor, is discussed by counsel with great 
learning, and the competency of the surviving parent ti.s a guardian to do it, is shown 
to rest not only upon principle, but upon the soundest foreign authority ; and J. Voot, 
Rodenburgh, Bynkershoek, and Pothier, are cited for the'purpose. Tlie same prin¬ 
ciple is adopted in this country. Holyoke v. Haskins, .5' Pick. Rep. 20. The case 
decided by Sir William Grant was one is which the guardian was alsoHhe another of 
the infant, and the continental authorities referred to, speak of the power of,the sur¬ 
viving parent to change the domicil of the child, if not done fraudulently, with a view 
to change the succession. Pothier agn>es to that, but denies that a guardian only in 
that character can do it. The French and Louisiana civil codes declare that the minor 
has his domicil at that‘of his father, mother, or tutor. Code Civil of Fijpnce, n. 108; 
of Louisiana, art. 48. A contrary decision was made in School Directors v. James, 

2 Watts & Serg. 5(58; and it was held, tliat though the domicil of the parent was the 
domicil of the clIRd, it was not necessarily so in the cas^ of a guardian. The parent’s 
influence in this case springs from the in.stituti»n of marriage and families; and the 
learned Ch. J. Gibson followed the doubt of Mr. Justice Stury, and confined the 
power of changing the infant’s domicil to the parent, rjna [larcnt. It would rather 
seem to me, that if tVzrc be no competent parent livmg, and the guardian be duly 
appointed, that he may and ought, whi-Vi acting in good faith and reasonably in his 
character of guardian, to be able td .shift the infant’s domicil with his own, and that 
the foreign authorities to that point have t'i.e best rea.son on their side. The objection 
against the guardian’s power in such a case appekrs to me to be too refined and spec¬ 
ulative. * 

- i - ,^1 -^- 

1 Vfhere a guardian removed from the state in which he received his appointment, car¬ 
rying with him a part of the infant’s property, the court, wiihoutrfiotice to him, appointed 
another in his place. Cooke v. Beale, 11 Ire'd. 30. Loskey v. Reid, 4 Bradf. (N, Y.) 834. 
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adecjuate security, but thf guardian or committee of the person 
gives none. 

•The guardian of the estate has no further concern *228 
with, or control over, the real estate, than what relates to 
the leasing of it, ahd fhe feception of the rents and profits, and 
it is his duty to place the ward’s land upon lease, {a) He has 
such an interest in the estate of his ward as to enable him to 
avow for damage feasant^ and to bring trespass or ejectment in 
his own name. These were common-law rights belonging to 
the guardian in socage, and they apply to the general guardian 
at the present day. {h) He may lease during the minority of the 
ward, and no longer ; (c) but he cannot sell without the authority 
df the Court of»Chancery. He may sell the personal estate for the 
purposes of the trust, without a previous order of the court, [d) ^ 
Whenever it becomes necessary to have the real estate of an 
infant sold, there must be a guardian specially appointed for 
lhat purpose 'j^and the sale is made under the direction of the 
Court of Chancery, and tftc application and disposition of the 
proceeds arc to be under its order; for in respect to such pro¬ 
ceedings, the infant is considered a ward of the court, (e) The 


(a) Genet%. Tallmadg^o, 1 Johns. Ch. Rej^ .561. Jones v. Ward, 10 Yerger, 160, 
(h) S^iopland v. Ryoler, Cro. J. 98. Byrne v. Van Iloesen, 5 Johns. Rep. 66. The 
King V. Inhabitants of Oakley, 10 East, 491. Biat the guardian or committee of a 
lunatic cannot make leases and bring ejectments in his own name without special 
statute authority. This was the rule at oo^nnion law. Ivnipe v. Falraer, 2 Wilson, 
130 ; and it^ the rule in Nortlf Carolina. (3 Iredell, 389,) wffo.se courts follow more 
strictly the English law, and are less influenced by American state decisions than per¬ 
haps any state in the Union.** 

(c) Roc V. Hodgson, 2 Wi^. 129, 135. Field v. SchiefFcIin, 7 Johns. Ch. Rep. 154. 
But the ghafdian’s lease of the infant’s lands for ff term of years, extending bej'ond 
the infant’s age of 14 ^{cars, is voidable, provided the infant be then entitled to choose 
his owit guardian, and it may be avoided by the subsequent guarlliSh chosen by the 
infant. Snook v, Sutton, 5 Halstcd, 1.33. , 

(J) Field V. Schieffelin, 7 Johns. Ch. llcp. t50. Ellis v. Essex M. Bridge, 2 Pick. 
Rep. 243. The sale of personal estate of the infaht cestui que without a previous 
order in chanceiy, if fair, would undoubtedly be goo5 as to the purchaser; but the 
safer course for the guardian is, to Mhve a pr^ious order in chancery. 

(e) N. Y, Revised Statutes, vol. ii. p. 194, see. 170-180. Act of Congress of March 
3d, IS'^, c. 8ff as to the chancery sale of the real estate of infants within the District 


1 Hunter v. Lawrence,*11 Gratt. 111. Woodward v. Donally, 27 Ala. 198. 
* Patton ». Thompson, 3 Jones, Eq. (N. C.) 411, 
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only material restriction in New Yo*li?on the power and discre¬ 
tion of the Court of Chancery in this.case is, that no estate of an 
infant can be sold against the provisions of any last will, or of 
any conveyance by which the estate was vested in the infant. 
But the provisions of the law have been lield not to apply ordi¬ 
narily to the case of a female infant who is Carried. 
*229 The power given to the court to order a **sale of the real 
estate of infants, was intended for their better mainten¬ 
ance and Education, and not that, the proceeds should be placed 
at the disposition of the husband, (a) 

In addition to these general guardians, every court ba^the in¬ 
cidental power to appoint a guardian ad litem; and in many 
cases the general guardian will not be received as of, course, 
without a special order for the purpose, {b) ^ 

• 

of Columhia. In Marvlanil, the chancellor, by a statute provision, may order the real 
estate descending to infants to be sold for the payment of debts. And ii^ Ohio, thp 
courts of common ^leas appoint guaidians, and may authorize tljcm to sell the real 
and personal estate of the ward in any county of^he state ; and all guardians, whether 
appointed by the courts or tf stamentary, must account before the court every two 
years ; but the ward may open the accounts within tf.o years after he comes of age. 
Act of Maryland, 178.5. Statute of Ohio, February 6, 1824. Lessee of Maxsorn v. 
Sawyer, 12 Ohio 11. 19.'),'<* > 

(a) Matter of Whitaker, 4 Johns. Ch. Rep. 378. The Revised Statute^of New York 
have not altered, essentially, the phrascSlogy of the law as it stood when the decisioti 
in the case of WJiitaker w’as made. The language of the statute is suffieierfily com¬ 
prehensive to embrace the case, atid there may be instances in which it would be neces¬ 
sary that the est^e of a female married infant should be sold, as where the husband 
absconds and leaves h^ de.stitute. The case referred to presumed that the power to 
direct a safe still resided in^the Court of Chancery, to be exercised in‘Special cases. 
In Connecticut, the courts of probate, on due application and for reasonable cause, 
may order the sale of the real estate of any minor. Statutes of Connecticut, 1838, 
p. 331 •, and this power is generaH^ conferred by stalutt. in the sevorahjitates, in the 
courts of consistorial jurisdiction. 

(h) Harg. and note 220 to lib. 2 Co. Lift. Iluclfi'e v. Wye, Garth. 255. 

Whoever enters upon the estate of an infant, is consifVrcd in equity as entering in the 
character of guardial!; and after the infant ^oincs of age, he may, by a hill in chan¬ 
cery, recover the mesne profits. Morgan v. Morgan, 1 Atk. 489. Drury v. Conner, 
1 Harris & Gill, 220. , 

__ ____(_ Z _ 

1 Mathewson v. Sprague, 1 Curtis, C. C. 457. xfie court will not appoint a person, who 
is not interested in the infant or in th8 suit. Foster ti. Cnutley, 19 E. L. & Eq. 437. So 
a guardian nd litem, appointed without the consent or knowledge of the in^int dc^ndants, 
was removed, and one of their own choice substituted. Matter of the Water Conuni6> 
sioners, 4 Edw. Ch. 546. 

2 In Mithissippi, a guardian is bound by law to render m annfial account, and oftener, 

if rerjuired. Reynolds v. Walker, 29 Mississippi, (7 Cush.) 260. ' 
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The guardian’s trust is qne of obligation and duty, and not 
one of speculation and’ profit. He cannot reap any benefit 
from the use of the ward’s money. He cannot act for his own 
benefit in any contract, or purchase, or sale, as to the subject of 
the trust.^ If he sottlfis af debt upon beneficial terms, or pur¬ 
chases it at a discount, the advantage is to accrue entirely to 
the infant’s benefit. He is liable to an action of account at 
common law by the infant, after he comes of age ; and the in¬ 
fant, while under age, may, by his next friend, caU th(»guardian 
,to account by a bill in chancery, (a)^ Every guardian in socage, 
and every general guardian, whether testamentary or appointed, 
is bound to keep safely the real and personal estate of his ward, 
and to jaccount for the personal estate, and the issues and 
profits 5f the real estate ; and if he makes or suffers any 
waste, sale, or destruction of the inheritance, * he is lia- * 230 
ble to be removed, and to answer in treble damages. (6) * 

-* - «- ----- 

• 

By the practice in chancery, aiftinfant is allowed one year after he arrives of age 
to investigate the guardian’s accounts, and to surcharg%and falsify if they be found 
wrong; and. the guardian is not entitled to an absolute discharge until the expiration 
of that time. In the matter of Van Horne, 7 Paige, 46. The courts of equity 
throw a vigilant and jealous care over the dealings of guardians with infants on their 
coming of age. If there be a pecuniary transaction between guardian and child 
just aftcrihe fatter becomes of age, and withowt any benefit moving to the child, as 
in the ca§e of gifts, the presumption is, tliat undue influence ha,s been employed, and 
that presumption must be rebutted by adequate prooj. Archer v. Hudson, 7 Beavan, 
551. The courts set aside such transactions on the ground of public Utility and pol¬ 
icy, though there be no actual unfairness i» the case. Hylton v. Hylton, 2 Vesey, 
■547. See Gaie v. Wells, 12 Bifrb. R. 84.® A settlement oift of court, between a 
guardian and his former ward, is a release to the guardistn, but has been held not to 
be a compliance with the guardian’s bond to render an account when required by the 
court. Kittredg^ v. Betton, J4 N. Hamp. R. 401. Gregg v. Gregg, 15 N. Hamp. 
R. 190. • ' . • 

(ii) N. Y. Revised S^tutes, vol. ii. p. 153, sec. 20, 21. The statute law of Tennes- 

•-- 

1 Dietterich v. Heft, 6 Barr’s R. 87. Clo|rcs v. Van Antwerp, 4 Barb. S C. Rep. 416. 

• Lefovre v. Laraway, 22 Barb.‘l68. Kennard v. Adams, 11 B. Mon. 102. Sparhawk v. 
Allen, 1 Foster, (N. II.) 9. A guardian’s purchase of*his jvard’s lands cannot be avoided 
by the latter as against the guardian’s mortgri^o^ who paid a valuable consideration and 
had no notice of the circumstances ot*the sale. Wyman v. Hooper, 2 Gray, 141. The 
guardian of an infant has not the power to enter into marriage articles with her intended 
husband, whicbeshall bo obligatory on her. Healy v. Rowan, 6 •Gratt. 414. Lefevre ». 
Laraway, 22 Barb. (N. Y.) 167.* ^ 

3 So, if the guardian be removed during the infant’s minority. Richards v. Swan, 

7 Gill, 366. Swan t. Deft, 2 Maryl. Ch. 111. 

8 Wright V. Arnold, 14 B. Mon. (Ky.) 638. 

22 * 
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If the guardian has been guilty of negligence in the keeping or 
disposition of the infant’s money, wh’ereby the estate has in¬ 
curred loss, the guardian will be obliged to sustain that loss, {a) ^ 
The guardian must not convert the personal estate of the infant 
into real, or buy land with the infant’s money, without the 
direction of the Court of Chancery. The power resides in that 
court to change the property of infants from r^l into personal, 


see is very strict and monitory respecting the fidelity of exccutors^administrators, 
and guardians, "fhe Act of 18.17, cli. 125, requires them to settle their accounts with* 
the cleik of the county court once n rearand if they neglect to do so for thirty days 
after being called upon by the clerk, they are liable to indictment, and tlie attorney- 
general is bound ex officio to prefer the indictment. The Supreme Court thinks the 
laws to be admirably adapted to preserve the property of cestui que trutts, and the 
fidelity of these trustees. State v. Parri.sh,*Nashvillc, Dec. 1843, 4 Humph. 285. 
Guardians are allowed for their reasonable expenses, and the same rates of compensa- 
,tion (N. Y. Revised Statutes, vol. ii. p. 1.53, sefi. 22 ; Mass. Revised Statutes, part 2, 
tit. 7, eh. 79) for their services, as provided by law for executors; and for that, see 
infra, p. 420. , * * 

(a) Guardians and trustees of the moneyed/joncerns of othets arc answcrabft for 
any misapplication or unai^tliorizcd dealings with the trust moneys or stock. The 
rule on this subject is \ery strict.^ All persons acting in a fiduciary character are 
bound to use the same care and management that a prudent man would exercise over 
his own affairs. What is the requisite diligence, will depend on the attendant cir¬ 
cumstances. Glover r. Glover, 1 McMulIan’.s S. C. Rep. 15,1. A receiver in chan¬ 
cery is answerable for the loss of motjpys by the failure of a banker w^th whom they 
were deposited for security", if the rei eiver parts with the aUsolute control ovei^the fund, 
and lets a stranger in to coiiti^l his absolute discretion lii the case. Salw'ay v. Sal- 
way, 2 Russell & Mylne, 215.* So, Lord Eldon, in Ware v. Polhill, 11 Vcscy, 278, 
and in Phillips, ex parte, 19 Vesey, \2-2i was very guarded in laying down the power 
of the court in changing infant’s property so as not \o affect the infant's power over 
it when he comes of age, or to change its descendible character. But as a general 
rule, in respect to stocks held in trust, such tiiistces are not to look beyond the legal 
title, or to take notice aliunde of trusts'chargeable upoj, the stock. Hartga v. Bank of 
England, 3 Vesey, 55. Bank a. tarson, 5 Ibid- 605. Franklin v. The“Bank of Eng¬ 
land, 1 Russell, 575. ^ 

-- « --- 

« 

1 Wills’s Appeal, 22 Penn. 325. Mcffcan v? Ilosea, 14 Ala. 194. . 

® So Laws of Connecticut, 1853, l. 62. 

3 The receiver of an insolveiTt cori)orati 4 i] cannot impeach or disaffirm the lawful acts 
of the company. Hyde v. Lynde, 4 CoAst. R. 38T. 

* Collins V. Champ, 1.5 B. Mon. 118. When an infant’s lands are kold by order of the 
court, the proceeds ar«i, with respect to dc.sceiits, impressed with the clj^raoter of realty 
during the infant’s minority. Shumway v. Cooper, 16 tBarb. 666. Fcfrman f. Marsh, 

1 Kern. 644. Sweezy v. Thayer, 1 Dncr, 286. March v. Berrior, 6 Ired. Eq. 624. This 
fictitious character ceases when the party attains his majority f.nd receives possession of 
the property. Forman v. Marsh, vbi supra. , 
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and from personal into r«»al, whenever it appears to be -mani¬ 
festly for the infant’s benefit, (a) ^ It is said that the latter 


(a) Earl of Winchelsea v. Norcliffe, 1 Vern. Rep. 434. Inwood v. Twync, Arab. 
Rep. 417. 2 Eden’s Hep. •148,415.3, S. C. Ashburton v. Ashburton, 6 Vesey, 6. 
Huger V. Huger, 3 Hesau. S. C. Eq. Rep. 18. Dorsey v. Gilbert, 11 Gill & Johnson, 
87. 3 Jc^ins. Ch. Rep. 348, 37D. Hedges v. Rikcr, 5 Id. 163. By the English stat¬ 
ute of 8 & 9 Vict.^h. 97, trustees of stock belonging to an infant or lunatic may give 
power to receive dividends. Equity will not interfere in adversum to change real into 
personal estate by a sale, without requiring it to retain throughout ^e character of- 
the original fund. Foster a. Hilliard, 1 Story’s Rep. 77.* An*-it is a well-settled 
rule in chancery, that when land is directed to be sold and turned into money, or 
’money is^directed to be employed in the purchase of lands, courts of equity, in dealing 
with the .mbject, will consider it that species of property into which it is directed to 
be converted. What is legally agreed to be done, is considered as done. Wheldale v. 
Partridg*, 5 Vesc/, 396. Craig v. Leslie, 3 Wheaton, 563, 5n-58S. Peter v. Bev¬ 
erley, 10 Peters’s U. S. Rep. 533. Hawley v. James, 5 Paige's R. 320. Walworth, 
Chancellor, in Gott v. Cook, 7 Paige’s Rep. 534. Cowen, J., in Kane v. Gott, 24 
Wendell, 660. Rutherford v. Greerf, 2 Iredell’s N. C. Eq. Rep. 122. Reading v. Black- 
well, Baldwin’s C. C. U. S. Rep. 166. Rhinehart v. Harrison, Ibid. 177. See, also, 
*»n/m, p f76, n. The English authorities on this subject are collected in Fonblanque’s 
Eq. vol. i. b. 1, ch. 6, sec. 9, n(>es s. t. Nowland on Contracts, ch. 3, pp. 48-64. 
2 Story oil Equity, 99, 58.')-587. Burge’s Com. on Colonial and Foreign Laws, vol. 
ii. 53-57. 2 Jarman’s Powel'^on Devises, ch. 4, p. 60. Leigh & Dal/.cll on Eq. Con¬ 
version, 48, &c.* The constitution of New Jersey, in 1844, art. 4, sec. 7, prohibits the 
passing of any private or ^jiccial law for the sale of lands belonging to any minor, or 
other persons under no legal disability to act for themselves. Before this constitu¬ 
tional jTiovision, the legislature had the aiRhority in its discretion, and the Court of 
Chancery had that authority in the case of infants and lunatics ; and I presume it has 
it still. Snowhill v. Snowhill, 2 Green’s N. J. Ch.'R. 20. If, under a power to sell 
real estate for certain purposes, a sale be made, and if there be a surplus undisposed 
of, it goes to the heir at law as real cstatA Leigh & Dal/,, on Conversion, 92. Es¬ 
tate of Tilghman, 5 Wharton,*44. Snowhill v. Ex’r of S., 1 Green’s N, J. Ch. Rep. 
30. Tlie doctrine of cquitalilc conversion, ns applied to the change of real into per¬ 
sonal estate, seem" to rest upon the question, whether the testator meant to give to 
the produce ot real estate She quality of personalty to all intenta, or only so Jar as 
rcspecteif'ftie particular purposes of the will. Unless the first purpose be clearly 
declared, then so mu^ of the real estate, or the produce thereol^jas is not effectually 
disposed of by the will, or w|ptcd for the purpose of it, results tiT^the heir at law.* 
Cruse V. Barley, 3 F. Wras. 20, Mr. Cox’s note thereto. Dij^y v. Legard, cited in 
the note of Mr. Cox. Ackroyd v. Smithson* 1 Bro. Ch. Rep. 503, and Lord Eldon’s 


1 Stanley’s Appeal, 8 Barr’s R. 434. Worrdft’s Appeal, 9 Id. 608. S. C. 23 Penn. 44. 

2 Ai parte Jewett, 1C Ala. 409. Troy v. Troy, 1 Busbee, Eq. 86. This power is not 
inherent in tljc original jurisdiction of chancery, but is wholly derived from statutes, 
Bakor%. Loriilard, 4 Com8t.4!67. Forman v. Marsh, 1 Kern. 644. 

* Menkings v. Cromwell, 1 Selden, R. 136. 

4 Lunds devised to ^editors, to bo sold at their discretion as to time, are not converted 
until sold. Christler a. Meddis, 6 B. Mon. K. 35. Haggard v. Bout’s Heirs, Ibid. 247. 
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power may be exercised by a guardian or trustee, in a clear and 
strong case, without the previous order of a court of equity; 
but the infant, when he arrives at full age, will be entitled, at 
his election, to take the land or the money, with interest; and 
if he elects the latter, chancery will 'takS care that justice be 
done, by considering the ward as trustee for the guardian of the 
lands standing in his name, and will direct the^ward to con¬ 
vey. [a) ^ And if the guardian puts the ward’s money in trade, 
_i_^_■ 

argument in tiiat case. Amphlctt v. Parke, 2 Russell & Mylne, 221. Wright v. 
Trustees of Meth. Ep. Church, 1 Hoffman’s Cli. Rep. 218-222. In this last cose the 
authorities are all collected and examined with ability and learning. So, on^tho other 
hand, in Cogan v. Stevens, decided by Sir Christopher Pejiys, the master of the rolls, 
in November, 1835, and reported in Appendix No. 7 to Lewin oft Trusts, .ilt scemS 
to be equally settled by the powerful decision»in that case, that where the' testator 
directs money to be invested in land for certain purposes, some of which are lawful 
and take effect, and others fail and become void* tlie property so given, after satisfy¬ 
ing the lawful purposes, belongs to the next of kin and not to the heir. This whole 
doctrine of construutive conversion is fully discussed, and the cases well examined 
and digested in Jarman on Wills, vol. i. ch. 19,/’Boston edit. 1845, edited by J. C. 
Perkins, Esq. , 

(a) Caplinger v. Stokes, Meig’s Tcnn. Rep. 175. i^ilekford v. l)c Kay, 8 Paige’s 
Rep. 89. That such a power might be exercised without a previous authority was 
intimated in 2 Eden’s Rep. 143, 152. and Ami). Rep. 419^; and it was allowed and 
sustained afterwards by the Supreme Court of Pennsylvania, in 1 Rawle’s Rep. 266. 
But it is an extremely perilous act in i- trustee, and cannot be reeommendtfd. The 
Court of Chancery itself has no inherent original juiisdietion to direct the saly of the 
real estate of an infant. The p«wer is derived entirely from statute. Taylor v. 
Phillips, 2 Vesey, 23. Russell v. Russell, 1 Molloy, 525.’ Rogers u. Dill, 6 Hill, (N. 
Y.) R. 415, In Virginia, the guardian cannot apply any part of the principal of the 
infant’s estate to his cdflcation or support, without tlu^previous consent »■»! the court 
appointing him. Myers v. Wade, 6 Randolph’s Rep. 444.“ A court of chancery 
may, in its discretion, appropriate the capital of the ward, and apply it for mainten¬ 
ance ; but the guardian docs it, without such order, atjais peril. Long v. Norcom, 
2 Iredell’s N. C. Eq. Kcp. 354. In re. Lane,. 17 E. L. & Eq. 16*2. "Vide mim, 
p, 193, n. c. If a mother has maintained her infant child witjjout the order of the 
court, she will iTe entitled only to a liberal indemnity for what she has expended, 
without reference to tfce amount of his fortune, though^f the court be applied to for a 
prospective allowance, regard may be hud to Viis fortune. Bruin v. Knott, in Ch., by 
Lord Lyndhurst, 1845. It is the gciftnal statute law throughout the United States that 
the lands of infants may be sold, when thciaiinterost or that of others requires it, in the 
opinion of the courts having jurisdiction of the stahjeet. The guardian is the proper 


^ If a guardian advances his own money to erect buildings on his ward’sMand, liithout 
the order of a court, he cannot recover the amount from his ward. Hassard v. Rowe, 11 
Barb, R. 24. See White v. Parker, 8 Barb. R. 48; Sherry v. Sanskerry, 3 Ind. 320. 

2 Austin «. Lamar, 23 Miss. 180. Brown v. Mullins, 24 Miss. 204. « 
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the ward will be equally ehtitled to elect to take the profits of 
the trade, or the principal with compound interest, to meet 
those profits when the guardian will not disclose them, (a) So, 
if he neglects to put the ward’s money at interest, but 
negligently, and fof an unreasonable *time, suffers it to *231 
lie idle, or mingles it with his own, the court will charge 
him with simple interest, and in cases of gross delinquency, 
with compound interest. These principles are understood to 
be well established in the English equity system^ and they 
apply to trustees of every kind; (&) and the principal authorities 
upon \i^hicli they rest, were collected and reviewed in the*chan- 
cery decisions in New York, to which it will be sufficient to 
refer, as they have recognized the same doctrine, (c) Those 
doctrines, with some exceptions, pervade the jurisprudence of 
the United States, (d) ^ • 


person to* apply for the authority, and to cxerdse it. Statute taw of Kentucky of 
1813. 11. L. of N.*Y. vol. ii. 194. *«Prinee’8 Di{j. of Laws of Georgia, 18.37, pp. 243, 
248, 2!50. Massachusetts Revised Statutes of 1836, pgrt 2, tit 5, ch. 71,72. Ibid, 
ch. 79. , 

(a) Docker v. Somes, 2 Mylne & Keene, 6G.5, and notes d and e below. 

(b) They have been applied to a sherilf who kept money in the hands of his banker 
for years, without color of right The King v. Villers, 11 Price’s Rep. .67.^. 

(c) Graen f. Winter, 1 Johns. Ch. Rep. 2% Dunscoinb v. Dunscomb, Ibid. 508. 

Schieffe^in v. Stewart, Ibid. 620. Holridge v. Gillespie, 2 Johns. Ch. Rep. 30. 
Davoue u. Fanning, Ibid. 252. Smith v. Smith, 4 Johns. Ch. Rep. 281. Evertsonw. 
Tappen, 5 Johns. Ch Rep. 497. Clarkson w. De Peyster, Hopkins's Rep. 424. Rogers 
V, Rogers, Ibid. 515. The principle on wlijch interest is charged, as against trustees 
who neglect^o invest trust nnfneys, or unduly misapply them, and the authorities, 
both in England and in the Roman jurisprudence, in wlfich the justice and policy of 
the rule are explained and enforced, are referred to and discussed by the district judge 
of the U. S. in Maine, in th^ matter of Thorp, N. Y. Legal Observer for October, 
1846, (vol-fl* p.*377.) . ' * 

(d) Reeve’s Domes^c Relations, 325, 326. 2 N. H. Rep. 218. 1 Mason’.s Rep. 

345. 5 Conn. Rep. 475. Fox v. AVilcock.s, 1 Binney’s Rep. 19?.~*3 Desnus. Rep. 
241. 4 Desaus. Rep. 702-7(ft. Ringgold v, Ringgold, 1 Hawis & Gill, Rep. 11. 
Edmonds ». Crenshaw, State Eq. Rep* S. €. 224. Turney v. Williams, 7 Yerger, 
172. Karr v. Karr, 6 Dana’s Kentucky Rep. 3. fn this last case, compound interest, 
by means of periodical rests biennially, xms allowed* as the guardian had suffered 
interest to lie idle. A guardian settled his Account wdth an infant within a montli 
after he came of ^ge, and when the latter had no friend or adviser on his part. Ac¬ 
count orderei to be opened, notwithstanding the vonchers*had been delivered up. 
_ _•_ H _ Jk ___ 

1 Kyle V. Barnett, 17 Ala. 306; Kerr v. Laird, 27 Miss. 644; Light’s Appeal, 24 Penn. 
180; Biles's Appeal, IbjS336; Lane's Appeal, Ib. 487. Six months is held a reasonable 
time in Worrell’s Appeal, 23 Penn. 44. 
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In the French law, when childrerf are orphans, and have nd 
guardian appointed by the parents, nor by the judge within the 


Revett V. Harvey, 1 Simons & Stuart, 502.^ The practice, as to allowing interest, and 
in strong cases compound interest against trustees, is fuTly discussed in Wright v. 
Wright, 2 M’Cord's S. C. Ch. Rep. 185. In New Jerecy, guardians who^mit to pat 
the ward’s money at interest, by reason of fault or negligence, are chargeable with ten 
per cent, interest. Revised Laws, 779, sec. 11, 

The doctrine laid down in the text, that in cases of gross delinquency as to trust- 
moneys, an executor or otlier trustee will be charged with compound interest, though 
just and reasonable in the cases in which it has been applied, has in some instances 
been rather un.sparingly condemned.- Let us for a moment examine its foundation^. 
In Raphael V. Boehm, 11 Vescy, 92, 13 Ibid. 407, 590, it was applied to a .rase where 
the executor w'as directed, from time to time, to convert the interest into principal, 
and he disregarded the direction to accumulate. In SchicftVlin ,v. Stewart, 1 Johqs. 
Ch. Rep. 620, the administrator did much worse. He employed the trust moneys in 
trade for his own benefit, and refused to give an account of the profits. In the first 
case, the doctrine received the .sanction of Lord <Rosslyn, Lord Eldon, and Lord Ers- 
kine, before all of whom the cause was successively' brought. The same doctrine was 
afterwards recognized by Lord Eldon, in Er finite Baker, 18 Vescy, 246, ard enforced 
by the Hou.se of Lords on airpeal, in the opinion ^filivercd by Lord Redesdalc, in Stac- 
poole V. Stacpoole, 4 Dow’s Rep. 209. ’flic only case in the English courts in which 
the dodtrinc has been directljl ([ucstioned and condemned, is that of Tebbs v. Carpen¬ 
ter, 1 Madd. Ch. Rep. 290. The vice-chancellor in that case only refused to apply it 
to thb fact of negligence in the executor, and he admitted that a ilistinction ought to 
be taken between negligence and mi-feasanec, or corrupticn. In this country, I may 
only allude to the case already nicntioncil in the New York chancery, an^ I would 
then observe that the rule wa.s very well discussed so late as 1820, in South Carolina, 
by Judge Nott, in giving the opinion of the Court of Appeals in Wright u,''Wright, 
2 M'Cord’s Ch. ^ep. 185. lie admitted, and Chancellor Desaussure declared, that 
the general rule in South Carolina was against allowing rests and compound interests 
against trustees. lie .s'id, however, that some cases would require it, though it might 
be difficult to draw witli prepision a line of distinction between those cases in which 
the rule should and should not appdy. lie approved of its application as just and 
proper, in the two cases of Raphael v. Boehm, and .Schicffelin v. Stewart, and he 
thought that the cases in which co‘..ipound interest was’*io be charged ag^ij'jst trustees 
for abuse of trust, were rather exceptions to a general rule, than parts of one. So, in 
Ringgold V. Rlu^^ji.old, I Harr. & Gill, 11, and Diffenderffer'^w. Winder, 3 O. & J. 
fill, (S. C. Raymond’s Digested Chancery Cases/ 363,) compound interest was 
allowed in the Court^of Appeals in A^arylcnd, where a trustee speculated with the 
trust funds, and endeavored to stifle inquiry; and in another case, where he was 

directed to invest funds, and receive dividends, and accumulate the fund, and when 

<> 

t McClellan v. Kennedy, 8 Md. 230. Sullivan ». Blackwell, 28 MLssissippi, (6 Cosh.) 
737. - » 

2 Kcr’s Adm. v. Snead, (Circuit C. of Virginia,) Law* Reporter, Sep^. 184^,'vol. 11, 
p. 217. In the learned opinion of Mr. Justice Scarburgh in this case, the authorities are 
very fully examined, and he concludes that a tnistee cannot be eharged compound inter-, 
est, merely because he has mingled the trust funds with and used them as bis own.. 
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limitations prescribed, ther<i is to be a meeting of the family 
(conseil de famille) for the nomination of a guardian. The 


he had disregt^rdcd that duty, tind applied the funds to his own use. It has also 
received the sanction of the CburtAf Appeals in Kentucky, of the Supreme Court of 
Massachusetts, and of the Supreme Court of North Carolina, sitting in equity, as 
proper in certain cases. Fay e. Howe, 1 Pick. Rep. .'527. Boynton v. Dyer, 18 Pick. 1. 
Hughes ». Smith, 2 Bana’s Ken. Rep. 2.53. Hodge v. Hawkins, 1 Dev. & Batt. Eq. 566. 
Karr v. Karr, 6 Dana's Ken. Rep. 3. The principle on which the allowance of com¬ 
pound interest has been made, even in cases in which it has been allowed, would seem 
to be condemned in Pennsylvania, in the recent case of English v. Harvey, 2 Rawle’s 
• Bep. 309, and especially in the elaborate review of the doctrine in the case of Peter 
M’Call, 1 Ashmead's Rep. .357.^ Compound interest, in any case of the kind| is 
regarded as too severe and penal upon defaulting trustees, and as being only imper¬ 
fectly sustained by authority. It appears to me, on the other hand, that authority, 
both foreign and dolnestic, and the reason of the thing, preponderate alike in favor 
of the allowance under the limitations'stated, and that the total abandonment of the 
rule would operate, in many cases, most unjustly, as respects the right of the cestui que 
trust, and would introduce a lax discipline that would be dangerous to the vigilant 
and faithful administration of ti\ist estates. It would be tempting trustees to keep in 
hand, for tTieir own ^peculation and profit, the interest moneys of otlicrs without inter¬ 
est, contrary to their duty. If a trustee might go and trade with trust moneys, and 
make no account of the profits, and without any otheispenalty than the payment of 
simple interest, without annual irests, on the cajiital so corruptly perverted, the tempta¬ 
tion to abuse would be irresistible. Such men ought to be dealt with by the plain but 
wholesome rules of Lordljldon; and the legal responsibilities of trustees, as laid 
down in the text, is correctly stated. This doctrine has recently received the power¬ 
ful saiictidn of the Supreme Court of Pcnnsflvania, in the opinion delivered by the 
chief justice, in the case of Harland’s Accounts, 5 Rawle’s Rep. 329. The cases, 
both foreign and domestic, are, in this opinion, exaihined, and the argument in favor 
of the allowance of annual rests, or compound interest, when the ti4fetoe, be he exccu- 
^ tor, administrator, guardian, or other trustee, grossly disregards his duty, is con- 
'clusivcly statW, and it applies to those cases in which such an allowance becomes 
necessary to place the cestui que trust in the .condition in which a conscientious dis¬ 
charge of the trust would have placed him. See uifra, p. 630, note. In the English 
equity court it seems to be un«ettled what shall be ^le mode and extent of the respon¬ 
sibility of trustees, where they are directed to invest trust moneys in the public stocks 


1 So in Dletterich v. Ileft, 6 Barr’s R. 87. Bryant v. Craig, 12 AIr» II. 354. Compound 
^ interest is well charged against a trustee wfio ha#grossly and wilfully neglected his trust, 
used the trust money ill his own business, or omitted fraudulently to give account of 
profits. Barney v. Sauriders, 16 How. U. S. 6i^5, 642. S^indall v. Swindall, 8 Ired. Eq. 
286. Jones v. Foxall, 13 E. L. & Eq. 144». In Kffott v. Cottec, 13 E. L. & Eq. 304, an ex¬ 
ecutor was charged with annual rests, because by the terms of the trust, which he had 
neglected to perform, he was distinctly required to accumulate tlie fund at compound in¬ 
terest. for a «iere neglect t* invest, simple interest only is generaly imposed. Barney 
V. Saunders, !• How. U. S. 636. Light’s Appeal, 24 Penn. 180* And see Kenan v. Carter, 
8 Geo. 417; Greening®.Jj’ox, 12 B. Mon. 187; Bentley v. Shrevo, 2 Maryl. Ch. 215; Pet- 
tus V. Clawson, 4 Rich. Eq. 92. 
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family council is composed of six relations, half from the pater¬ 
nal and half from the maternal line, and the provision is very 
specific in its details. This provision has been incorporated, 

with some small variations, into the civil code of Louisiana, (a) 

___ 0 _ 

or in real security, and they do neither. Sir John Leach, the vice-chhncellor, in 
Marsh v. Hunter, Madd. & Gel. 295, held, that they should be nnrwerable for the prin¬ 
cipal money only, and not for the amount of stock which mif'ht have been purchased. 
But in Hockley v. Bantock, 1 Russ. 141, Lord Gifford, the master of the rolls, held 
differently, and that the trustees were answerable in a way the most beneficial to the 
cestui qne trust, and at his option, eiUicr for the money or the stock which might have* 
been purchased. Lord Langdale, the master of the rolls, in Watts v. Girdlestoife, 

6 ifeav. 188. adopted the same principle of compensation. But, again, iff Shepherd 
t>. Mouls, 4 Hare, 500, Sir James Wigram, the vice-chancellor, adopted the precedent 
established by Sir John Leach, in Marsh v. Hunter.i t • 

(a) Code Civil, book 1, tit. 10. Civil Code,of Louisiana, art. 288, &c. * 


1 That precedent was also adopted in Ree« v. Williams,! l)e G. & Sm. 314; while 
Ames V. Parkinson, 7 Beav. 37l>, and Ou^eley v. AnstrJlther, 10 Beav. 453, fpllowed the 
rule in Hockley ». Bantock. In a late case in the Coyct of t’hanccry,^upon a review of the 
former decisions, Lord Cranwortli held, that inasmaeli as in such cases the cestui que trust 
has noj the right to compel thg purcha>e of thcr .stocks, ho shall not bo permitted to elect 
between these and the principal money, but that the try,stees shall be charged only with 
the money and interest. Robinson v. Robinson, 9 E. L. & Eq. 09. 
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LECTURE XXXL 

OP INFANTS. 


(1.) When of age. 

The necessity of guardians results from the inability of in¬ 
fants to take care of themselves ; and this inability continues, 
ift cont«mplation of law, until the infant has attained the age 
of twenty-one years. The age of twenty-one is the period of 
majority for both sexes, acoording to the English common law, 
and that age is completed on the beginning of the day preced¬ 
ing the anniversary of the person’s birth, {a) The-age of twenty- 
one is probably the period of absolute majority throughout the 
United States, though^ female infants, ii? some of them, have 
enlarged capacity to act at the age of eighteen. In Vermont 
and Ohio, females a»e deemed of.age at the age of eighteen, {b) ^ 
Louisig.n» follows, in this respeejj:, the common-law period of 
limitation, though entire majority by the civil law, as to females 
as well as males, was not until the ‘age of twenty-five; and 
Spain and Holland follow, as to males, the rull of the civil 
■ law. (c) Jly the French Civil Code, the age (Sf full capacity is 


(a) Anon. 1 Salk. 44. 1 Ld. Raym. 480. Sir Robert Howard’s case, 2 Salk. Rep. 

625. v* Stevenson, t Uana*^ Kentucky l!bp. 597. State v, Clai-kc, 3 Harr. 

Del. R. 557. 

(b) 9 Vermont Rep.*42, 79. 

(c) Inst. 1, 23 . Partidas oif Obligations, 5, 11, 5. Institutes^of the Civil Law of 
Spain, b. 1, tit. 1, ch. 1, sec. 3. Instituted of die Laws of Holland, by Vaiidcrlindcn, 
b. 1, ch. 5, sec. 7. Code Civil, art. 388, 488. li Toullier, p. 153. Civil Code of 
Louisiana, art. 41, 93. The law of the dt^icil of bifth governs the state and condU 
tion of the minor, into whatever country he ftmoves, and his minority ceases at the 
period fixed by tlfbse laws for his majority, Barrera v. Alpuente, 18 Martin’s Loui¬ 
siana Rep. 69. *Tbis is the rule, as understood by many contine«tal civilians. A person 
being a*minorf or of majority by the law of his native domicil, carries that condition 


1 And in Illinois. Stevenson v. Westfall, 18 lU. 209. 
23 


VOL. II. 
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twenty-one years, except that twentfy-five years is the majority 
for contracting marriage without paternal consent by the male,^ 
and twenty-one by the female. Code Civil, sec. 145, 488. Nor 
can infants do any act to the injury of their property, which 
they may not avoid or rescind wheA they ^arrive at full age. 

The responsibility of infants for crimes by them com- 
•234 mitted depends less on their * age than on the extent of 
their discretion and capacity to discern right and wrong. 

t 

(2.) Acts void or voidable. 

Most of the acts of infants are voidable only, and n 9 t abso¬ 
lutely void; and it is deemed sufficient if the infant be allowed, 
when he attains maturity, the privilege to affirm or avoid, in hie 
discretion, his acts done and contracts made in infancy.' But 
when we attempt to ascertain from tj^ie books the precise line of 
distinction between void and voidable acts, and between the 
oases which require some act to affirw. a contract, in drder ttf 
make it good, and some act to disairmii it, in order to get rid of 
its operation, we meet with much contradiction and confusion. 
A late writer, who has compiled a professed treatise on the law 
of infancy, concludes, from a te.view of the, cases, that the only 
safe criterion by which wc can ascertain whether the ?ct of an 
infant be void or voidable is, “ that acts which are capable of 
being legally ratified are voidable only ; and acts which are in- 

•~~~ ~~ ^ ^ 

with him wherever he goes. Iluhoms, lih. I, tit. 3, sec. 12. See, also, Boullcnois 
and others, cited in Story on the Conflict of Laws, § 76, el set/. But this rule is to be 
taken with very important qualificaticn.s. The state ant? condition of tlic person, ac¬ 
cording to the law of his domicil, rtill generally, though' not univcrsiilly,*’*'* regarded 
in other countries as to acts, done, or rights acquired, or contracts made, in the place 
of his native doeprJil.; but as to acts, rights, and contracts doiic, acquired, or made, 
out of his native domicil, the lex loci will generally gfcvern in respect to his capacity 
and condition. If, for instance, a pers(\n be i. minor by the law of his domicil until 
the age of twenty-five, yet, in another country, where twenty-one is the age of major¬ 
ity, he may, on attaining that'age, mak^ in such other country a valid contract. 
Male V. Roberts, 3 Esp. Itep. 163. ThoK.pson v. Ketcham, 8 Johns. Rep. 189. Story 
on the Conflict of Laws, pp. 96, 97,364. Saul v. His Creditors, 17 Martin’s Louisiana 
Rep. 597. Burge’s Coir, on Colonial and Foreign Laws, vol. i. 103-1.‘J4. In respeot 
to the control of real property, the law of the domicil yields to the lex fd silee* This 
is an acknowledged and universal principle. The continental authorities are qitod 
numerously and at large in tlie last work above mentioned, on ctho subject of minors 
and the law of majority. «« * 
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clipable of being legally ratified are absolutely void.” (a) But 
the criterion here given does not appear to free the question 
from its embarrassment, or afford a dear and definite test. All 
the; books are said to a^ee in one result, that whenever the act 
done may be for the benefit of the infant, it shall not be con¬ 
sidered void, but he shall have his election, when he comes of 
age, to affirm or avoid it; and this, says Ch. J. Parker, (b) is the 
only clear and definite proposition which can be extracted from 
the authorities. But we are involved in difficulty, a^ that 
’ learned judge admits, when we come to the application of this 
principle. In Zouch v. Parsons, (f) it was held by the K. B., 
after a full discussion and great consideration of the case, that 
an in|^nt’s coYiveyancc by lease and release was voidable 
only; and yet Mr. Preston {d) condemns that decision 
in the * most peremptory fterms, as confounding all dis- * 235 
tinctions and authoriti^^ on the point; and he says that 
Lord Eldon repeatedly qL^stioned its accuracy.'* On the other 
hand, Mr. Bingham (e) undertakes to show, from reason and 
authority, that the decision in Burrow is well founded; and he 
insists (/) that all the deeds, acts, and contracts of an infant, 
except an account stated, a warrant of attorney, a will of lands, 
a release "as executor, and a con#reyance to his guardian, are, 
in judgment of law, voidable only, and not absolutely void, (g*) 
But the modern as well as ancient cases are much broader in 
their exception. Thus, it is hel^ that a negotiable note, given 
■ by an inftint, even for tiecessaries, is void ; ^ and he is not 


(a) Bingham pn Infancy, -{Jj. 

(b) WhTlhey v. Dutch, 14 Mass. Rep. 457. 

(c) 3 Burr. 1794. ^ 

(tf) Treatise on Convcyanciim, vol. ii. p. 249. Treatise on AbsSStts of Title, vol. 
i, p. 324. 

(c) Law of Infancy, ch. 2. 

{/) See his work, p. 46 ; and also his preface. • 

{g) In Williams v. Moor, 11 Mceson Wclsby, 2*56, it was held that an account 
stat&i by an infant was not to be distinguished in principle from goods sold, and was 
voidable only. T^e old authorities were overruled. 

(h) S^asoyy. Administrator of Vanderheyden, 10 Johns.^Rep. 33. Trueman w. 


1 But It was held, in bavin v. Burton, 8 Ind. 69, that a note given by the infant father 
of a bastard child, on a settlement with the mother, is valid. 
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liable for money borrowed, though apfjlied to necessaries; (a) and 
his acceptance of a bill of exchange is void; (b) and his contract 
as security for another is absolutely void; (c) and a bond with a 
penalty, though given for necessaries, is void, (d) It must-be 
admitted, however, that the tendency ^f the modern decisions is 
in favor of the reasonableness and policy of a very liberal exten¬ 
sion of the rule, that the acts and contracts of inTants should be 
deemed voidable only, and subject to their election when they 
• became of age, either to affirm or disavow them, (e) ^ If 
• 236 their contracts were absolutely void, it would follow * as • 
a consequence, that the contract could have no effect, 
and the party contracting with the infant would be equally dis¬ 
charged. (/) The doctrine of the case of Zouckv. Parsons hsfs 


Harst, 1 Term Hop. 40. M’Crillis v. IIow, .3 N.'H.-imj). Rep. .348. M’Minn v. Rich¬ 
monds, 6 Yerger, 1. tonO-a, Dll Nose Wheddon, 4 M’Cord's Rep. 221. In Ever¬ 
son V. Carpenter, 1^ WeT®6ll, 419, and in Reed y. I^hellor, 1 Metcalf’s l^ep. 559, i'l, 
was adjudged that the promissory note of an infatffwas merely voMable, and could be 
made available by a new promise after be was of age. See, also, to the same point, 

1 Bcrton’.s N. B. Rep, 2.3, anil that it is now the better^ doctrine. 

(a) Randall v. Sweet, 1 Denio, 460. • 

(b) Williamson v. W^att", 1 Campb. N. P. 5.)2. 

(c) Curtin v. Patton, II Serg. & Rawle, 305. 

(d) Co. Litt. 172 a, rccogni/cd as bei,ng still the law by Bayley, J., fit 3‘Maulc & 
Selw. 482. 

(e) Wamsley v. Lindenberger, ,2 Randoljdi’s Rep. 478. Lord Mansfield, in Zouch 
V. Parsons, .3 Burr. Rep. 1804, held the law to have been truly laid down by Perkins, 
sec. 12, that “.all such gifts, grants, or deeds, made by an infant, which do not take 
effect by delivery of his'nand, are void. But sucli gifu, grants, or deed.s, made by an 
infant by matter of deed, or in writing, which takes effect by delivery of his own 
hand, are voidable. Chancellor .Tones, in Stafford v. Roof, 9 Coweu’s Rep. 626, 
adhered to this distinction, and held, that manual delivciy was requisite to render the 
infant’s deed of land or chattels voWablc only. I apprehend that the mofft.n rule, as 
now understood, is not quite so precise. 

(/) 1 Fonb. Trrtlf.Eq. 74. In Goodsell v. Myers, 3 Wendc'll’s Rep. 479, and Da- * 


1 Scott V. Buchanan, 11 Humph. 468. Cummings v. Powell, 8 Tex. 80. Cole v. Pen- 
noycr, 14 Ill. 168. Courts have i;pg.araed as voidable an infant's appeal from a justice’s 
decision, Robbins v. Cutler, 6 Fost. 17.3; lps*dccd of gift to a trustee, Slaughter v. Cun¬ 
ningham, 24 Ala. 260; bis bond for title, Weaver v. .Tones, Id. 420; his exchange of prop¬ 
erty, Williams Brown, 34 Maine, 094; his covenant to carry and deliver money, West v. 
Penny, 16 Ala. 186; his 'fndorsement of a note, Hardy v. Waters, 38 MA'nc, The 

infant’s relea.se of a legacy fia-s been held void, Langford T'. Frey, 8 Humph. 44.3; so a 
mortgage by an infant/erne covert of her reversionary interests, to secure the debts ft * 
firm of which her husband is a member, is absolutely void, Croifise v. Clark, 4 Md. Ch. 
403. See McCarty p, .Murray, 3 Gray, 678. - * 
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been recognized as law in this country, and it is not now. to be 
shaken, (a) On the authority of that case, even the bond of an 
infant has been held to be voidable only at his election. (6) It 
is an equitable rul§, apd ^ost for the infant’s benefit, that his 
conveyances to and from himself, and his contracts, in most 
cases, should be considered to be voidable only, (c) Lord Ch. 
J. Eyre,, in Keane v. Boycott, (d) undertook to reconcile the doc¬ 
trine of void and voidable contracts, on the ground |hat when 
the court could pronounce the contract to be to the infant’s prej- 
' udice, it was void, and when to his benefit, as for necessaries, it 
was good; and when the contract was of an uncertain nature 
as to benefit or prejudice, it was voidable only at the election 
of the .Infant.’* Judge Story declared these distinctions to be 
founded in solid reason, (e) and they are considered to be so, 
and the point is not susceptible of greater precision. 


( 3 .) 


• \ 

Acts awided or confirmed. 


* 


hose V. Whedclon, 4 M’Cord’s Rep. 221, it was held that the note of an infant was 
. voidable, and not void. 

(а) Ch. J. Ruffin, in Hoyle v. Stowe, 2 Dev. & Battle, 324, 325, expresses his dis- 
approbatiwi eff the decision in Zoucli v. Pars*n.s, with much force of reasoning, and 
he says it is not received as settled law. But in Bool v. Mix, 17 Wendell’s Rep. 119, 
it was adjudged that a deed of bargain and sale made by an infant, was like a feoff¬ 
ment with livery of seisin, voidable only, and not absolutely void. The rule was even 
admitted to be universal, that all deeds and ir^stpiments under seal executed by an in- 

• iant, were vocable only, with tlw single exception of those wlfich delegated a naked 
authority. See, also, Mr. Justice Story, in 10 Peters’s Rep. 71, and the Eagle Eire 
Company v. Lent, 6 Paige’s Rep. 635, S. P.; and this I regard as the general Ameri¬ 
can law on the subject. • * 

(б) Conr«i u. iJirdsulI, 1 JoSns. Cas.. 127. A de?d of bargain and sale of lands by 
an infant is voidable only. Wheaton v. East, 5 Yerger’s Tenn. Rep. 41. 

(c) Jackson v. Carpenter, 11 Johns. Rep. 539. Oliver v. HoudTW^lS Mass. Rep. 
237. Roberts v, Wiggin, 1 N* H. Rep. 73. .Wright v. Steele. 2 N. H. Rep. 55. 
Kline v, Beebe, 6 Conn. Rep. 494.‘'^ * • 

(if) 2 H. Blacks. Rep. 511. • 

(e) 1 Mason’s Rep. 82. Wlioaton u. Eag;, 5 Yerger\ Rep. 41. M’Minn v. Rich¬ 
monds, 6 Ibid. 1, S. P. • • 


’ McOSn V. Marshall, 7 Humph. R. 121. But see Tupper t*. .Cadwell, 12 Met. R. 669. 
The beneficial contracts of infants are voidable only; N. H. M. F. Ins. Co. «. Noyes, 82 
N. H. 346. • 

9 Van Nostrand n. Wright, Hill & Deiiio, (N. Y.) 230. Pitcher©. Laycock, 7 Ind. 398. 
Babcock v. Doe, 8 Ind. 110. 

23 • 
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If the deed or contract of an infant be voidable only, it is 
nevertheless binding on the adult with whom he dealt, so long 
as it remains executory, and is not rescinded by the infant, {a) 
It is also a general rule, that one but the infant 

* 237 * himself, or his legal representatives, can avoid his void¬ 

able deed or contract; for while living,' he ought to be 
the exclusive judge of the propriety of the exercise of a personal 
privilege intended for his benefit; and when dead, they alone 
should interfere who legally represept him. (6) ^ The infant’s 
privilege of avoiding acts which are matters of record, as fines, 
recoveries, and recognizances, is much more limited, in ^oint of 
time, than his privilege of avoiding matters en pais. The former 
must be avoided by him by writ of error, or audita querela, dur¬ 
ing his minority, when his nonage can be tried by the court by 
inspection; but deeds, writings, awd parol contracts may be 
avoided during infancy, or after he ij^ of age, by his dissent, 
entry, suit, or [ilea, as the case may/require, (c) « If any act of 
confirmation be requisite after he comes of age, to give binding 
force to avoidable act of-his infancy, slight acts and circum¬ 
stances will be a ground from which to infer the assent; but the 
books appear to leave the question in some* obscurity, when and 
to what extent a positive act of confirmation dn the part 

* 238 of the infant is requisite.^ In Holmes * v. Bloffg", ^d) the 


(a) Smith v. Bowin^ 1 Mod Bop. 25. f Holt v. Ward, Str. Rep. 9!i7. Warwick v. 
Brace, 2 M.iule & Sehv. 205. Brown v- Caldwell, iff Serp. & Rawle, 144. 

(b) 8 Co. 42 b. Keane v.' Boycott, 2 H. Blacks. Hep. 511. Van Bramer v. Cooper, 

2 Johns. Rep. 279 Jackson v. TodJ^ 0 Ibid. 257. Oliver v. Houdict, 13 Moss. Rep. 
237. Roberts v. Wijegin, 1 N. H^.Rep. 7.3. Privies in estate cannot avoid the infant’s 
deed. Hoyle v. Stowe, 2 pev. & Battle, 32,3. ’ 

(c) Co. Litt.^3gflb. Com. Dig. tit. Enfant, C. 3, 5, 9, 11,. Cro. Car. 303, 306. 
In Roof V. Stafford, 7 Cowen’s Rep. 179, it was held^by the Supreme Court of New 
York, that a sale of"chattcls by an iflfant \vas not any more than a conveyance of 
land, voidable till he came of age. Tiiis was settled as to conveyances of land by the 
case of Zouch v. Parsons. Rat in the same ca.se, on error, 9 Cowen’s Hep. 626, 

t. • 

{(1) 8 Taunt. Rep. 35, 


- _ ^ - 

1 Slocum V. Hooker, 13 Barb, R, 5.36. 

2 Rarris v. Wall, 1 Weis. Hurl & Gor. R. 122, 128. Ferguson v. Bell, 17 Mis. 847. 

Sunlap V. Hales, 2 Jones, 381. Baxter v. Bush, 3 Wrns. (29 Vt.)*466. Heed v, Boshears, 
4 Sneed, (Tenn.) 118. * 
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chief justice observed, th&t in every instance of a contract, 
voidable only by an infant on coming of age, he was bound 
to give notice of disaffirmance of the contract in a reasona¬ 
ble time. The inference from that doctrine is, that without 
some act of dissent, all^ the voidable contracts of the infant 
would become binding. But there are other cases which as¬ 
sume that a Voidable contract becomes binding upon an in¬ 
fant after he comes of age, only by reason of acts or circum¬ 
stances, amounting to an affirmance of the contract. \a) In the 


Chancellor Jones held, that the infant might avoid a sale of chattels while an infant, 
blit not a sale of land. In tlie latter case he could enter and take tlie profits until <ff 
&ge ; bu# where th(f possession was changed, and he had no legal means to regain it, 
he might exercise the power of rescission immediately. The act of avoidance is al¬ 
lowed only during infancy, when nece.ssary, inasmuch as the infant lacks discretion to 
exercise it. The case in 9 Cowen is an authority that an infant may avoid, during 
infancy, a sale of chattels, ant^jrmg trover by his guardian to recover them.^ So it 
was afterwards held in Bool v. a^ix, 17 Wendell, 119, that a salft,and delivery of chat¬ 
tels by an infant might be avoided while under age, hut that a deed of lands executed 
by an infant could not, until he came of age, thougl^he might enter and take the 
profits in the mean time.'-^ • 

(a) Evelyn v. Chichester, 3 Burr. Ecp. 1717. 1 Rol. Abr. tit. Enfants, K. Co. Litt. 

51 b. Hubbard v. Cumiuings, 1 Greenleaf’s Rep. 11. Aldrich v. Grimes, 10 N. H. 
Rep. 194. ^n Holmes v. Blogg, 8 Taunt. Rep. 508, it is remarkable that the dis¬ 
tinguished counsel in that case, one of wlioA is now (1827) lord chancellor, and the 
other obief justice of the C. B., treat this as an open and debatable point. Sergeant 
Copely insisted, that the infant’s contract was binding on him when he became adult, 
because there had been no disaffirmance of it; and Sergeant Best contended that 
disaffirmance was not necessary, and thaU infants were not bound by any contract, , 
unless the .%me was affirmed ty them after arriving at full age; and this is the de¬ 
cision in 4 Pick. Rep. 48. It has been held that an* infant's conveyance may be 
disaffirmed at any time, so long as an action of ejectment is not barred by the statute 
of limitations. , Lessee of lj[irake v. Ramsay, 5 Iljinmond’s O. Rep. 251. Jackson v. 
Carpenter, 11 Johns. Rep. 539 to 8. P. And in South Carolina, it is held that a 
simple declaration of^hc infant, on his coming of age, is not a sufficient confirmation 
of his voidable contract, unices it be accompanied by some act wtnch recognizes the 
validity of the obligation. Ordinary v. Wherry, 1 Bailey’s Re/r. 28. In Wheaton v. 

^ East, 5 Yergeris Tenn. Rep. 41, the decisioiT was, that a deed of confirmation of tho 
minor’s deed was not requisite, but that any act^f t(jo minor from which his assent of 
the deed executed during his minority m^ljj be inferred, would operate as a confirma¬ 
tion, and conclude him.® * 

ir~ — ^ j — — 

> Shipman V Horton, 17 Conn. R. 481. Carr w. Clough, 6 Post. 280, 

3 Cummings t’. Powell, 8 Texas, 80, 

* The sales of lauds^eceived 'during infancy, in exchange for other lands, is a confirgia- 
tion of the original deed of conveyance. Williams v. Mabee, 3 Halst. Ch. 600.. « 
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cases of Jackson v. Carpenter^ and Jackson v. Burchin, (a) the 
infant bad disaffirmed the voidable deed of his infancy, which 
was by deed of bargain and sale, by an act equally solemn, 
after he became of age. {b) This is the usual and suitable 
course when the infant does not mean io stand by his contract ; 
and his confirmation of the act or deed of his infancy may 
be justly inferred against him after he has been of age for a 
reasonable time, either from his positive acts in favor of the 
contract,^ or from his tacit assent under circumstances not 
to excuse his ^ilence. In Curtin v. Patton, (c) the court re- “ 

*{a) 11 Johns. Rep. 539. 14 Ibid. 124. In Tiuker v. Moreland, 10 Peters’s U. S. 

Rep. 73, it was observed by Mr. Justice Story, that tliose two eases in Joliuoon pro-* 
ceeded upon principles which weic in perfect coincidence with the common law. In 
the case in Peters, the question arising on the void and voidable acts of infants, and 
when they were to be deemed confirmed or disaffirmed, are fully and learnedly dis¬ 
cussed in the opinion pronounced by the'court. , 

(6) A conveyance hy an infant of the same land tj/anothcr person after he comes 
of age, effectually avoids a deed of bargain and sale made in infancy. Hoyle v. Stowe, 

2 Dev. & Battle, 320. The N^w York case of Bool v. Mix, 17 Wendell, 119, seems 
to require from the infant some positive act of disafRrmp.nce after he comes of age, of 
a sale of lands. If it be a fcofl’ment with livery, it may bo avoided by entry, or by 
writ dum full infra cetatem. If by deed of bargain and sale^. it might be avoided by 
another deed of bargain and sale made to a third person without entry, if the land be 
vacant. And in all other cases, if thercibc no conveyance to a third perso^i, there 
must be an actual entry for the express purpose of disaffirming the deed, or hfl must 
do some other act of equal notoriety and efficiency.^ 

(e) 11 Serg. & Rawle, 305. In Kline v. Beebe, 6 Conn. Rep. 494, this subject was 
very fully discussed and considered, and it was held that there were three modes of 
affirming the voidable contracts of infants when they arrived at full age.w 1. By an 
express ratification. 2. By acts which reasonably imply an affirmance, 3. By the 
omission to disaffirm within a reasonable time,’’ This is the rule also declared in 

I Acts of confirmation by an infant are required to be made with a knowledge that he 
is not liable on thfij^ntract. Hincly v. Margaritz, 3 Barr’s K. 42fj. Norris ». Vance, 3 
Rich. R. 164, See, also, Smith ti. Kelley, 13 Met. B. 309. .Ulsworth t?. Cordtz, 31 Missis¬ 
sippi, (2 George,) 32. 

* Dominick v. Michael, 4 Sandf. 374. In Pitcher v. Laycock, 7 Porter, (Ind.) 898, it lx . 
held, tliat an infant’s conveyance b,y bargain and sale may be disaffirmed after his arrival 
at full age by a conveyance without entry, tho\.gh the lands bo not vacant In Georgia, 
by virtue of the statute 32 Hen. VIII. the execution oi the later deed of conveyance does 
not of itself avoid the former, if the lands be held ailvorsely. Harrison t>.' Adcock, 8 Geo. 

68, In Illinois, proceedingii to revoke a conveyance must bo commencedrwithin three 
years after the infant become.s. of age. Cole v. Pennoyer, 14 111. 168. 

* Moore v, Abernathy, 7 Blackf, K. 442. Cresiiiger v. Welch, 16 Ohio B. 166. Dublin 
and Wicklow H. Co. v. Black, 16 Eng. L & Eq, 656. The Ameriedu editors, in a learned 
note to this case, have collected the authorities on this contested question. The English 
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. quired some distinct ‘ac! by which the infant either *239 
received a benefit from ^he contract after he arrived at 
full age, or did some acf of express and direct assent and ratifi¬ 
cation ; but that was^ fhe case of a contract considered to be 
absolutely void. In the^case of voidable contracts, it will de¬ 
pend upon circumstances, such as the nature of the contract, 
and the situation of the infant, whether any overt act of assent 
or dissent on his part be requisite to determine the fact of his 
future responsibility, {a) * 

• • 

(4.) A-cts binding- on the infant. 

Infants are capable, for tlieir own benefit and for the safety 
of the^ublic, df doing many binding acts. Contracts for neces¬ 
saries are binding upon an infant; and he may be sued and 
charged in execution* on s«ch a gontract, provided the articles 

_ ^ ^ 

Richardson v. liorl^ht, 9 Vermont Rep. .^68, and essentially in Hoit v. Underhill, 9 

N. H. Rep. 439 ; and it may here be olworvcd generally, that to give validity to a 
voidable eontraot by the ratilii^uion of the party, the party must be fully apiirised of 
his rights, ai\d do the act deliberately and upon examination. By the English statute 
of May 9, 1828, entitled “^Aii Act for rendeiing a written memorandum necessary to 
the validity of certain piomi,>cs and engagements,” an infant is not chargeable upon 
any prot/iisc*or ratification after full age, o|; any promise or simple contract made 
during i^ifancy, unless such promise or ratification be made by writing, signed by the 
party to be charged. See Hartley c. Wharton, 11 Aiilolph. & Ellis, p. 934, on the con¬ 
struction of this statute of May, 1828, (9 Geo. IV. c. 14,) in which the energy of the 
statute is very much weakened.’ 

(a) In Ho|[Ic v S^owc, 2 l)ef & Battle, 320, it was decidetf, upon a full considera¬ 
tion of the subject, that to ratify an infant's bargain- and»salc, after full age, some act 
must be done denoting that the estate created by the deed was subsisting, as the 
receipt of the puj-chasc-moneJ, &c. Declaration must be very clear, and with a view 
to ratificafion, to he .sufllcicnt. , * 

• 

cases seem to place the exemption of the infant on his repudiation of the contract within 
a reasonable time after attaining majority. But the editov.s conchu^, after reviewing the 
American cases, that the infant’s contract is not binding, unless there be some act on his 
part, after arriving at the ago of twenty-one years, shot^ng an intention to ratify. See, 
also, Wallace e. Lewis, 4 Harring. R. 76. Hft-r^s v. Cannon, 6 Ceo. R. 382. Scott v. Bu¬ 
chanan, 11 Humph. R. 468. Tibbets i. Gerrish, 6 Fost. (N. H.) 41. Jldgerly v. Shaw, Id. 
614. N. II. F. Ins. Co. v. Noyes, 32 N. H. 345. Taft v. Sergeant, 18 Barb. 320. Stokes v. 
Brown,^ Chan*. 39. .Tones rf Fhocnix Bank, 4 Seld. 228. Foi^yth r. Hastings, 1 Wms. 
(Vt.) 646. Tliurlow v. Gilmofe, 40 Maine, 378. Voorhies Voorhies, 24 Barb. (N. Y.) 
160. Little V. Duncan, 9 Rich. Law, (S. C.) 65. 

1 See Mawsoi) v, Blnrft, 20 E. L. & Eq. 660. There is a similar statute in Maine. Acts 
of 1846, ch. 166. Tliurlow it. Gilmore, 40 Maine, 378. * 
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were necessary for him under the circumstances and condition . 
in which he was placed, (a) The question of necessaries is gov¬ 
erned by the real circumstances of tfi^ infant, and not by his 
ostensible situation; and, therefore, the’ tradesman who trusts 
him is bound to make due inquiry; ahd if the infant has been 
properly supplied by his friends, the tradesmtan cannot re¬ 
cover. (b) Lord Coke considers the necessaries of the infant 
to include clothing, victuals, medical aid, and “ good teaching 
or instruction, whereby he may profit himself afterwards.” (c) * 

If the infant lives with his father or guardian, and their care ' 
and protection are duly exercised, he cannot bind hiqisclf even 


(a) Ive V. Chester, Cro. J. 560. Clarke u. Leslie, 5 Esp. N. P.*28. Coates v, Wil¬ 

son, Ibid. 152. Herolles v. Ilatnsay, 1 Holt’s Rep. N. P. 77. Though the negotiable 
note which an infant gives for nccessarie.s be void, yet hp is liable for the reasonable 
value of the necessaries. M’Minn u. Richmond* 6 Yerger’s Tcnn. Rep. 1. What 
are necessaries for an infant depends on his relative si^tion, and are not always to be 
taken in the strictest sense, bnt with a reasonable qiymication under the circumstances. 
The Queen’s Bench, in Wharton v. Maeken/.ie, and Cripps v. Hills, 5 Adol. & Ellis, 
N. S. 606, where the cases werp much discussed, adopted the rule laid down by Baron 
Parke, in Peters v. Fleming, 6 M & W. 46.‘'^ i 

(b) Ford V, Fothergill, Peake’s N. P. 229. Story v. Pery, 4 Carr. & Payne, 526. 
Steedman v. Rose, 1 Carr. & Marshman, 422. It is a tradesman’s duty to acquaint 
himself with the infant’s circumstances and neccssitie.s, and to take notice of supplies 
by other tradesmen. Johnson v. Lines, <6 Watts & Serg. 80. But though tin infant 
has a sufficient income allowed him to sup])ly him with necessaries suitable to his 
condition, yet his contract for nec\‘‘ssaric.s is nevertheless binding. Burghart v. Hall, 
4 Mceson & Welsby, 727. 

(c) Co. Lift. 172 a. 

•- ‘- ‘ -* - 

1 It has been held tliat an h/fant fs not liable on his contract for repairs made upon his 
house, though such repairs were needed to prevent the immediate and serious decay of 
the house. Tupper r. Cadwell, 12 Met. li. S.'iO. See an aiiKlogous case, Mason r. Wright, 
18 Ib. 306. Money lent an infant fof the pureliasc.of nccesisaries, and applied by him for 
that purpose, under the direction of the lender, may be recovered. .Smith a, Oliphant, 2 
Sandf. (Law) R. An infant may bind himself, as for necessaries, for the price of his 
board, Bradley p. Pratf, 23 Verm. 378; but not by his dintract for the insurance of his 
property, M. F. Ins. &o. v, Noyes, 32 N. H. 34f'; nor for tlie board of the horses, which 
he uses in his business, as hackman, Merriam a. Cunningham, 11 Cush. 40. See Swift v. 
Bennett, 10 Cush. 436; Hussey Va Roundtree, Busbcc, 110; Sams v. Stockton, 14 B. Mon. 
(Ky.) 232; Freeman r. Bridger, 4 .Tones, Ljuj, (N. 0.) 1. 

* What sui^ects of expenditure are necessaries, ha.s%een declared to be a question for the 
court; hut whether any and how much were required by the infant are questions for the 
jury. Tupper r. Cadwell^ 12 Mete. 6.59. Peters v. Fleming, o Mees. & W’eltl 46. 'fjhe rule 
laid down in the latter cose by Baron Parke is, “that articles purely omameutal are not 
necessaries; but if they are strictly of this description, it is a question for the jury, whether 
they were bought for the necessary use of the party in order to st^pport himself properly 
in the degree, state, and station of life in which he moved.” * 
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for necessaries, {a) It is also understood * “ that neces- * 240 
saries for* the infant’s wife and children are necessaries 
for him'; {h) and in all *cases of contracts for necessaries, the 
real consideration maybe inquired into, (c) The infant is not 
bound to pay for the* articles furnished, more than they were 
refdly worth to^^him. as articles of necessity, and, consequently, 
he may not be 4)ound to the extent of his contract; nor can he 
be precluded, by the form of the contact, from inquiring into 
the real value of the necessaries furnished, (d) * * 

Infancy is not permitted to protect fraudulent acts; and, 
thereforg^ if an infant takes an estate, and agrees to pay rent, 
he cannot protect himself from the rent by pretence of infancy, 
after enjoying the estate, when of age. If he receives rents, he 
cannot*demand them again when of age, according to the doc¬ 
trine as now understood. If an infant pays money on his con¬ 
tract, and enjoys the benefit of it, and then avoids it when 
ITe com*es of age, he cVmot recover back the* consideration 
paidr (e) On the other hand, if he avoids an executed contract 


(а) Baiiibridgo v. Pickering, 2 Black. Rep, 1325. Wailing v. Toll, 9 Johns. Hep. 

141. Hull V. Connolly, 3 M’Corel’s L. II. 6. Kline v. L’Amourcux, 2 Paige’s Rep. 
419. But if 4|ie infant lives apart from his father with his assent, and labors for his 
own use, he is liable for necessaries funiishe^ him. Maddox v. Miller, 1 Manle & 
Scl. 738.* Smith v. Young, 2 Dev. & Batt. 26. He is liable for interest on such con¬ 
tracts. Bradley v. Pratt, 23 yermont R. 378. * 

(б) Turner v. Trisby, Str. Rep. 168. Though the husband be an infant, there are 
cases in which he has been held liable to pfty the debts of hi* wife of full age, con¬ 
tracted by hePbefore marriage; such liability being an incident to the marriage con¬ 
tract, which an infant is competent to enter into. Paris i’. Stroud, Baraes’s Notes, 95. 
Roach V. Quick, 9 Wendell’s Jlep. 238. Butler v. Brock, 7 Metcalf, 164. 

(c) In C^happlou. Cooper, K Mccson & AYelsby,*52, it was held, on the maxim of 
Lord Bacon, persona conjuncta etpiiparatur interesse proprio, that an infant widow was 
liable for the expenses *f the funeral of a deceased husband who poor, as being 
an expense for her personal bc*efit. 

(d) Makarell v. Bachelor, Cro. Eliz. 583. 

(e) Kirton v. Elliott, 2 Bulst. Rep 69. Lord, Iljansficld, in Earl of^Buckingham- 
shire v. Drury, 2 Eden’s Rep. 72. Holmes v. BloggfS Taunt. Rep. 35. M’Coy v. 
Huffman, 8 Cowen’s Rep. 84. Harney o. ft\||en, 4 Blackf. Ind. Rep. 337. The case 
of M’Coy V. Hutfnym was overruled in Medbury w.-Watrous, 7 Hill, (N. Y.) R. 110, on 
the principle that when an infant avoids his contract on coining of age, he piay recover 
for worl* donejor money pai^ in part performance, provided he has not received any 
ben^t under the contract^ 

_;___a-•__ 


1 Whitmarsh «. Hall, 3 Denio’s R. 376. Corpe v. Overton, 10 Bing. 262. Aldrich v. 
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when he comes of age, on the grohnd of' infancy, he must re¬ 
store the consideration which he had received. The privilege 
of infancy is to be used as a shield, and not as a sword.^ He 
cannot have the benefit of the contract on one side, without 
returning the equivalent on the other, ^a) ^ l3ut there are many 
hard cases in which the infant cannot be held bound by his 
contracts, though made in fraud; for infants wofild lose all pro¬ 
tection, if they were to be bound by their contracts made 
*241 by'^improper artifices, in the hcedlessness * of youth, 
before they had learned the value* of character, and the ■ 
just obligation of moral duties. When an infant hadiraudu- 
lently repr<isented himself to be of age when he gave a bond, it 
was held that the bond was void at law. (b) 'But where he 
obtained goods upon his false and fraudulent alFirmation 
that he was of age, though he avoided payment of the price 
of the goods, on the plea of infancy, the vendor was held 
entitled to reclaim the goods, as havHig never parted with his 
property in them; (c) ^ and it has been suggested, in andther 

(a) Badger V. Bhinney, 15 Mass. Kep. 359. Roberts v. Wiggiii, 1 N. 11. Rep. 73. 
Roof V. Stafford, 7 Cowen’s Rep. 179. Parker, J., iii ll'aMblott v. lianibk'tt, 6 N. H. 
Rep. 339. Smith v. Evans, 5 nunipbrey’.s Teini. R. 70. Kitchen v. L^-e, N. Y. Ch. 

3 N. Y. Legal Observer, 160. 

(b) Conroe v. Bhdsall, 1 .Johns. Cas. 127. Burley v. Russell, 10 N. II. RCp. 184. 

(c) Badger i; Pliinney, 15 Ma«s. Rep. 359. Pitts v. Hall, 9 K, II. Rep. 441. Com. 
Dig. Action on the case for Deceit, A. 10, In this last ciiae, Lord Ch. 11. Comyns 


Abraham'-. Bill & Deiiio, 423? Breed r. .JinM, 1 Gray, 455. When an infant avoids his 
contract for service, he may recover in qwtnlum rueruif the value of the sei vices rendered. 
Hoxie V. Lincoln, 25 Verm. 20*3. Wlreutly v. Miscal, 6 I'ortfer, (Iiid.) 142. Lulkiii v. May- 
all, 6 Fo.st. 82. • ’ . ‘ ' ■ 

1 See Garr r. Clough, 6 i-’ost. 280; Bartholomew v. Finnemorc, 17 Barb. 428; Strain v. 
Wright, 7 Geo. 60#^hut the infant shall not bo deprived of Iii4° jirivilege of avoidance, 
if he has disposedconsideration during hi" miiiorit5’, imd so cannot re,stnre it. Price 
V. Funnan, 1 Wms. (Vt.) 208; and .see Manning v. .Johnson, 20 Ala. 440. It seems that if 
an infant .'•uffers another to pm chase, hi;f projierty, without informing snoh person of his 
ownership, he cannot recover tltj projiorty of the purchaser. Hall r. Timmons, 2 Rich. 
Eq. R. 120. But see Norris e. Wait, 2 Itiel’ fi.aw)K. 14S, If he purchase land, and gives 
notes or a mortgage therefor, he cannot disaffirm the notes or mortgage, and claim the 
land. Wced^p. IKchc, 21^ Vermont It. 405. Bailey v. Bamberger, 11 B. Mon. K. 113. See 
Heath V. We*t, 8 rost. 101; Carr v. Clough, C Fost. 280. 

2 Kitc hen v. Lee, 11 Paige, R. 107. . 

8 A dcfi ndarit is not estopped from setting up infancy as a defence to contract, by 
bis frandnlent representations that lie was of ago. Merriam »!“Cunningham, 11 Cush. 
(Mass.) K. 40. And it is not a legal fraud ii one repudiate an agreement raifde by Iffm 
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case, (a) that there might ife an instance of such gross and pal¬ 
pable fraud committed by an infant arrived at the age of discre- 
tion^ as would render a release of his right to land binding upon 
him. Infants are liable in actions arising ex delicto, whether 
founded on positive vinrcAgs, as trespass or assault, or construc¬ 
tive torts or frauds, [b) ^ But the fraudulent act, to charge him, 
must be wholly tortious; and a matter arising ex cantractu, 
though infected with fraud, cannot be changed into a tort in 
order to charge the infant in trover, or case, by a change in the 
form of the action, (c) He is liable in trover for tortiously 
converting goods intrusted to him, or for fraudulently obtaining 
goods with an intention not to pay for thorn ){d) and in detinue, 
for go«ds delivered upon a special contract for a specific pur- 


hcld an infant liable for deceit in obtaininjf aloan of money on the fraudulent affirma- 
,tion tHtitJic WHS of age. Burhy v liiihsell, .su/>. S. 1’.^ 

(ft) iSioolfoos w. Jenkins, 12 Sci„. & llawle, 399. 

(6) Pitts V. Hall, 9 N. 11. Rep. 441, 148. Tliey are liable for trespasses committed 
by them, even though noting bj' command of the hiflicr. Humphrey v. Douglass, 

10 Vermont Rep. 71. 

(c) Jennings v. Rundall, 8 Term Rep. SS."). .Johnson v. Pic, 1 Lev. 169. Vasso 
f. Smith, 6 Crunch, 226.* West v. Moore, 14 Vermont R. 447. Wilt v. Welsh, 
6 Watts^I.* In this last ca.se, the dccision| were clalioratcly considered; and it was 
held, that whenever the suh.stantivc ground of an action against an infant is contract, 
a.s well^s where the contract is statcil as an inducenient to a supposed tort, he is not 
liable; and the case of Campbell v. {Stakes, 2 Wendell, 137, was considered as 
opposed equally to principle and authority. This last case was one of wilful and pos¬ 
itive fraud and tort on the parl^of the infanf, and subsequentVo the contract, and was 
a wdful .aiui distinct wrong ; and the infant was held jiable in trespass, and I think 
ju.stly; and the judgment was afiirmcd on error, and cited and approved in Pitts v. 
Hall, 9 N. H. Rep. 445. Sic, further. Price u. Ilcwett, 18 E. L. & Eq. 522 ; Grove 
V. Ncvill^ 1 Kettle, R. 778; tlrecn v. Grcenbank,* Marshall, 485; Towne v. Wiley, 
23 Vermont R. 361. 

{(1) Homer v. Thwifcg, 3 Pick. Rep. 492. Peigue v. Sutcliffe, 4»>M’Cord, 387. Wal¬ 
lace V. Morss, 5 Hill’s N. Y. flop. 391. His projfcrty is liable fjy^ncs and costs on 
conviction of a public offence. Beasley v. 'J^ie State, 2 Yerger's Tenn. Rep. 481. 

• 

---—-----f- 

during infancy, even though he mny*liave enjoyed the fruits of such agreement. Burns 
V. llill, 19 Geo. 22 ! 

1 Bs^ter r. Bush, 3 Wms. ^29 Vt.) 465. * 

2 Infancy is a good bar to an action founded on a false and fraudulent warranty. Mor¬ 
rill V. Aden, 19 Vt. R. 606. Prescott v. Norris, 32 N. H. 101. 

8 See Price v. Heweft, 18 E. L. & Eq. 622, and editor’s note; Merriam t). Cunningham, 

11 Cush. 40; Walker ». Davis, 1 Gray, 600. 
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pose ; (rt) and in assumpsit,^ for money which he has fraudulently 
embezzled, {b) 

* 242 • An infant has a capacity to do many other acts valid 

in law. He may bind himself as'an apprentice, or make 
a contract for service and wages, it btiing' an act manifestly for 
his benefit; but, when bound, he cannot dissolve the relation, (c) 
The weight of opinion is, that an infant may rnalce a testament 
of chattels, if a male, at the age of fourteen, and if a female, at 
the age of twelve years, (r^) He may convey real estate, held 
as a naked trustee, under an order in chancery. The equity 
jurisdiction in this case is grounded on the statute of^ Annej 
c. 19, which has been reenacted in this country, («) and extends 
only to plain and express trusts. Whatever an infant is bound 
to do by law, the general rule is, that the same will bind him if 
he docs it without suit at law. {J ) ^ ulf, therefore, he be a tenant 
in common, he may niake a reasonabh^Dartilioii. (g ) He may 
discharge a mortgage, on due payment of the ijiortgage 'debt'. 
His acts as executor, at the age of seventeen, will bind him, 


(a) MilU V. Graham, 4 JJos. & Pull. 140. In New York, flic action of ih tiniic is 
aboli''hc''l. and an action of on the may he hfonttlit to recover dam.-i^cs, 

even for a wilful injury, accompanied wjtli force. By tins mnovatioii, adl nice (jues- 
tions coneeining direct and conse<iuential injuries are avoided. Bui the want of such 
an uetioM .is detinue to recover a favorite or neces,«.ary specific chattel in spflPie, may 
be seriou'ly felt, N. V Revised 8iarutes, vol. ii. p sec. I.">, lb. 

(/;) Bri'tovv V. Eastman, 1 P-ji Kcp. 172. By the N. Y. Revised Statutes, vol. ii. 
p. 34', se<' 12, no aetioft relatiiitj to tea! propcity is,to he delayed by reason of the 
infancy ol any defendant, aiyl a ”nardiaii is to he appointed to defend Ins iij^lits. 

(e) Rex c. Inhabitants of VVigston, 3 Barnevv. & Cress. 484. Wood a. I'Vnvvick, 
10 Meeson iJi: Welshy, 195. _ * 

{(1) Hiirg. n 83 to lih. 2 Co. Lilf. Mr. Hargrave harf collceted all the fontradic- 
tory ojiiiiioiis on this point. The civil law gives thi.s power to the infant at the age of 
seventeen yeans ; thi.s period has been ailopted by .statute irf-Connecticut. In New 
York, the period Sjci^I by statute for an infant to muke*a will of chattels, is the age of 
eighteen in males and sixteen in fenialei.s. Y. Revised Statutes, vol. ii. }». CO. 

(e) N. Y. Revised Statutes, vol./i. p. 194, sec. 1(57. The N. Y. statute detlurcs, 
that whenever the infant is seise*!! or posseijsed of any lands by way of morigagc, or 
in trust only for others, the Court of C'hftaci-ry, os the petition of the guardian of the 
infant, or of any per.son interested, may compel the infant to convey* the same. 

(/) Co, Litt. 172 a. t ^ 

(v) Bavington v. Clarke, 2 Penn. Rep. 115. ■ *’ 


e 

1 Ihe People v. Moores, 4 Denio’s U. 618. # 
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unless they be acts which \fould amount to devastavit, (a) 

There was no occasion, * said Lord Mansfield, {b) to enu- * 243 
mcratc instances. The authorities are express, that if an 
infant does a right act, which he ought to do, and which he was 
compellable to do*it*shaill bind him. We have already seen 
that an infant of fourteen, if a male, and twelve if a female, 
may enter intcF a valid contract of marriage; but he is not liable 
to an action, on his executory contract, to marry, though the 
infant may sue an adult on such a promise, (c)^ • 

• 

(5.) Their marriage settlements. 

In consequence of the capacity of infants, at the age of con¬ 
sent, t4) contract marriage, their marriage settlements, when 
reasoifable, have been held valid in chancery; but it has long 
been an unsettled question^ whether a female infant could bind 
her real estate by a !;j^ettlement upon marriage. In Drury v. 
“^Drunj'^id) Lord Ch. ISlorthington decided that the statute of 
27 Hen. VIII., which introduced jointures, extended to adult 
women only, and that notwithstanding £P jointure on an infant, 
she might waive the jointure, and elect to take her dower; and 
that a female infant could not, by any contract previous to her 
marria^Cf bar Jierself of a distributive share of her husband’s 
personal estate, in case of his dying intestate. This decree was 
reversed in the House of Lords, upon the strength of th6 opinions 
of Lord Hardwicke, Lord Mansfield, and the majority of the 
^ judges ; and the grciit questidn finally settled in favor of the 


(a) In New <j.‘clnrc(l to lx; incompetent, nnd I think very properly, to 

act as arfexecutor or administrator.. N. Y. KevisT'd Statutes, vol. ii. p. 69. Ibid. 75. 

(b) S Burr. Hep. 180] 

(c) Hunt II. Peake,^ Cowey’s Rep. 475. In New York, tlie Ciitirt of Chancery is 
authorized to decree and compel the .specitic performance of c«**ract.s by the infant 
who is a representative of the party makini^^them. N. Y. Revised Statutes, vol. ii. 
p. 194, sec. 169. As to the sale, under the diroefton of tlie Court of Chancery, of the 
real estates of infants, see preceding lectt»e. 

(d) 2 Eden’s Rep. 39. • (e) 2 ]T)id. 60-75. Wilmot’s Opinions, p. 177. 

-- ------ 1 ------ 

t An infant may be deputed b}' the sheriff to serve a paj-ticulnr writ; Barrett v. Sew¬ 
ard, 22 Verm. 176; but not by the authority who signs^the writ. Harvey v. Hall, Id. 211. 
He may execute a moi% power. Sheldon v. Newton, 3 Ohio St. 494. Thompson v. Lyon, 
aO Mis. 156. Hamilton v. Lomax, 26 Barb. (N. Y.) 615. 
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capacity of the female infant to bar herself, by her contract be¬ 
fore marriage, of her right of dower in the husband’s land, and 
^ to her distributive share of her husband’s personal estate. 
*244 In IVew York, *in a late case in' clmncery, (a) the ques- 
tion whether an infant could bind herself by an ante¬ 
nuptial contract, was discussed at large, and it was held that a 
jointure, settled upon an infant before marriage, was a bar 
of her dower ;■ and that an equitable provision settled upon an 
infaid in bar of dower, and to take effect immediately on the 
death of the husband, and to continue during the life of the 
widow, and being a reasonable and competent livelihoo^l for the* 
wife under the eircumstances, was also a bar. The question 
still remains, whether she has the caj)acity to bind her own redl 
estate by a marriage settlement. Mr. Athcrly, [b) after review¬ 
ing the cases, concludes that tlicoweight of the conHicting 
authorities was in favor of her capacity^o to bind herself. But 
in Milner v. Lard Hareieood, (c) Lord Eldon ha^ subsequently 
held that a female infant was not bound by agreement to settle 
her real estate upon' marriage, if she did not, when of age, 
choose to ratify it; and that nothing but her own act, after the 
period of majority, could fetter or afi’ect it; and in Temple v. Haw¬ 
ley, 1 Sandford’s Ch. R. 153, j:he assistant vice-chancellor, in a 
very elaborate and able judgment, held that a female infapt was 
not so botind by a marriage settlement of her real estate, but that 
she might disaffirm it when she became of age, and was sole. ^ 
The assistant vi(^i-chancellor said, the «^)reponderanc<f of opin¬ 
ion was, that the infant could not elect after she became of age 
during' coverture to affirm it, though she rpight undoubtedly, in 
that case, disaffirm it. The case of Slocbmbe v. Glubb,.{d) ad¬ 
mitted that a male infant may bar himself by agreement before 
marriage, eit^^ of his estate by the courtesy, or of his right to 
his wife’s personal property and both the male and female 
infant can settle their persG>rial estate upon marriage. The cases 

__ t _____ _ 

(a) M’Cartcc v. Teller, 2 PaiRe’s Rep. .'ll!. 

(/;) Trcptisc on Maniage Settlements, pp.‘28-41. 

(e) 18 Vesey, 259. t , • 

(fl) 2 Bro. 545. 


• Levering v. Levering, 3 Maryl. Ch. 306. Levering v. lleiglie, 2 Mnryl. Uh.'Sl. 
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of Strickland v. Coker., (a) Ind Warburton v. Lytton, (b) are con¬ 
sidered by Mr. Atherly (c) as favorable to the power of a male 
infant to settle his real estate upon marriage; and that seems to 
be decidedly his opinion. But since the decision of Lord 
Eldon, in Milner \ibxA 4 Harevm 0 d, this conclusion *be- *245 
comes questionable; for if a female infant cannot settle 
her real estate without leaving with her the option, when twenty- 
one, to revoke it, why should not the male infant have the same 
option ? ^ • 

(6.) Suits in equity against them. 

The law is so careful of the rights of infants, that if they be 
made defendants at the suit of creditors, the answer of the 
guardian ad litem, does not bind or conclude them, {d) ^ Such an 
answer in chancery, pro fo^ma, leaves the plaintifi’ to prove his 
case, and throws the infant upon the protection of the court.^ 

“^t w^'the maxim of the Homan law, that an infant was never 

« 

presumed to have done an act to his prejudice, pupillus pati 
posse non inteUigilur. (e) In decrees of foreclosure against an 
infant, there is, according to the old and settled rule of practice 
in chancery, a day givem him when he comes of age, usually 
six montlis, to show cause against the decree, and make a better 
defence; and he is entitled to be called in for that purpose by 
process of subpwna. (/) The decree in ordinary cases would be 


(«) 2 Ciis. in Ch. 211. • (?>) Cited i%4 Bro. 447. 

*** (c) Trt?ati?e on Msirriagc Settlements, pp. 12-45, 

(d) Eccleton v. Petty, Cnrthcw’s Rep. 79. * 

(c) Dig. 50, 17, no. 

(/) Thomas ». Gyles, 2 Vem. Rep. 2.32. Lori Cli. in Cary v. Bertie, Ibid. 342. 
Sir .Toseph Jckyll, in Eyre v. Conntess of Shaftesbury, 2 P. Wins. 120. Napier v. 
Effingham, Ibid. 401. %Bennct w, Lee, 2 Atk, 529. Jackson v. Ttf mcr, 5 Leigh,’ 119. 

1 By 18 & 19 Viet. c. 43, male infants the^igo of 20 .and female infants at the age of 
17 ycare may, with the approbation of the Court of ^Ihancery, make valid settlements, or 
contraets for tlie soltlements of all their property, real owper.'.onal, ami whether in posses¬ 
sion, reversion, remainder, or expectancy, flp^ii a petition under tlii.s Act, to make a set¬ 
tlement on marriage, the court will not direct an inquiry as to the propriety of the proposed 
marriage. In re iTalton, 39 Eiig. Law & Eq. 145. 

Cram v. Pa*kcr, 1 Carter, (hid.) 374; they are not bound b/the guardian’s waiver, of 
service of proccis. Bobbins v. Robbins, 2 Carter, 74. Lenoy i>. Netrobe, 1 Hemp. 261. 

« The court will exercise its protective jurisdiction in behalf of infant parties to a suit, 
without waiting to bo ^ecially invoked so to do. Lefevre v. Laraway, 22 Bai'b. (N. Y.) 
107. 


24* 
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bad on the face of it, and ground for a bill of review, if it omitted 
to give the infant a day to show cause after he came of age; 
though Lord Redesdale held, in Bennett v. Hatnill, {a) that such 
an error in the decree would not affect a bond fide purchase at 
a sale under it. (b) But in the casd’ oi decrees for the fore¬ 
closure and sale of mortgaged premises, or for the sale of lands 
under a devise to pay debts, the infant has no dliy, and the sale 
is absolute, (c) In the case of a strict foreclosure of the mort¬ 
gagor’s rfght without a sale, the infant has his day after he 
comes of age, but then he is confined to showing errors in the - 
decree, and cannot unravel the accounts nor redeem. (4) 

Mills V. Dennis, 3 Johns. Cli. Kcp. 367. Kclsall v. Kelsall, 2 Mylne i Keen, 40f9. 
In England, since the deinurrer of tlie parol has been abolished by the stiatutes of 
11 Geo. IV. and 1 AVra. IV. c. 47, an infant defendajit is not entitled to have six 
months given to him, after attaining tlie age of 21, to show cause against a decree. 
Powys V. Mansfield, 6 Simons, 037. The distinctioiy’seems to be, that if tlm decree 
directs the estate to»bc sold, the infant has not his six months, but on a sinlple dccrob 
of foreclosure, he is allowed the six months. Scholeticld v. Ileahcld, 7 Simons, 607. 
Unless statutory regulations ^dispense with the rule in si)ccitic instances, as in parti¬ 
tion and foreclosure, it is the rule in New York, that an infant is to have si.x months 
after coining of ngc, to show cause against a decree. This must be done whenever 
the inlicritanco is bound. The light of the parol to detum is abolished by statute 
in New York, in all cases of descent or devise. Ilarus v. Younian, 1 llolTinau’s Ch. 
liep. 178. * 

(а) 2 Sch. & Lef. 566. 

(б) Lord Eldon, in 17 Vesey,»l73, 178. 

(c) Booth V. Rich, 1 Vern. Rep. 29.'). Cooke v. Parsons, 2 Vern. Rep. 429. Prec. 
in Ch. 184, S. C. Mills v, Dennis, 3 Jqlins. Cli. Rep. 367. 

(d) Mallack v. Galton, 3 P. Wins. 352. Bishop of Winchester u. Betvor, 3 Vesoy, ' 
317. Williamson v. Gordoh, 19 Vesey, 114. 
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Lri'cTURE XXXII. ‘ 

OF MASTER, AND SERVANT. 

^ The last relation in domestic life which remains to be ex¬ 
amined, is that of master and servant. The several kinds of 
persons who come within the description of servants may be 
gubdi\j^ded in^o (1) slaves, (2) hired servants, and (3) appren¬ 
tices. * 

1. Of Slaves. , 

S<ll¥ery, according lo Mr. Paley, (a) may, consistently with 
the law of nature, arise from three causes, namely, from crimes, 
captivity, and debt. In the Institutes * 0 ! Justinian, {b) slaves 
are said to become such in three ways, namely, by birth, when 
the mother was a slave; by captivity in war; and by the volun¬ 
tary sale^of himself as a slave, by a freeman above the age of 
twenty, for the sake of sharing !he price. Sir William Black- 
stonen(c) examines these causes of sli^very by the civil law, and 
shows them all to rest on unsound foundations ; and he insists 
that a state of slavery ia repugnant to rcasoiT^and the principles 
of natural law. The civil law (d) admitted it to be contrary to 
natural right, though it was conformable to the usage of nations. 
The law of Englanti will not endu^ the existence of slavery 
within the realm of England. The instant the slave touches 
the soil, he becdhies free, so as to be entitled to*be protected in 
the enjoyment of his person and property, thougli he may still 
continue bound to service as a* servant, (e) There lias been 
much dispute in the English^books, \fhether trover would lie 
for a negro slave; and the bettcT opinion is, that it will not lie, 
because the owner has not an absolute property in the negro; 
-• — -•—^— - 

(a) Principles of Moral Philosophy, pp. 168,15'J. 

(b) Inst. 1, 3, 4. • 

(c) Com. vol. i. p. 423. 


{d) Inst. I, 3, 2. 

(e) 1 Blacks. Com. 424. 
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and by the common law, it was said,*one man could not have a 
property in another, for men were not the subject of property, (a) 
In the case of Somerset, in 1772, who was a negro slave, carried 
by his master from America to England,* and there confined, in 
order to be sent to the West Indies, hl^ v%s'discharged by the 
K. B. upon habeas corpus^ after a very elaborate discussion, 
and upon the ground that slavery did not and Cbuld not exist 
in England, under the English law. {b) The Scotch lawyers (c) 
mention tfte case of Knight^ a negro slave, brought from the 
West Indies to Scotland by his master in 1773; and as the * 
slave refused to continue in his service, he applied to th^ courts 
in Scotland for assistance, to compel his slave to return. It 
was held that slavery was not recognized by the law of Scot? 
land, and that the claim of the master to the perpetual service 
of the negro was inadmissible, for the la^V of Jamaica did not 
apply to Scotlanfl; and the master’s chiim was consequently 
repelled by the sheriff’s court, and by the court o^ session. 

But though personal slavery be unknown in England, so that 


(rt) Smith V. (jould 2 Salk. Hop. (166. 2 Lord Hayrq. 1274.- Coatm, Butts v. 

Penny, 2 Lev. Rep. 201, and Lord Ilardwioke, in I’carnc v. Lisle, And). Rep. To. 
Mr. Justice Best, in Forhes v ('oohraiie> 2 Bariicu’. & Cress. 448, >1 I)owl\ & Ryl. 
679, S said, that the juiljrc.s were above the af(c in which they lived, :n^l stood 
upon the hif,di ground of natural wght, when they declared that in England human 
beings could not he tlic subject-matter of property. He insi'iteil that the inonicnt a 
slave put hi.s foot on board a British man-of-Avar, out of the waters of colonial juris¬ 
diction, he became free.* 'I'liis is the law now in France; and as soon*'as the slave 
lands on the French soil, lie w free. The deci-,ion in the case la.st mentioned wa.s, that 
if a slave from a slave-holding state or country gets out of the territory, and under 
the protection of British jurisdiction, without any wrongful act done l,jy the jiarty giv¬ 
ing that protection, he becomes free, and the Engliili law protects him liT^ra being 
reclaimed. The doctiiiie of the Supreme Court of the United States, in I’rigg v. The 
Commonwealth of Pen'insylvania, 16 Peters’s Rep. .^>39, was to the same effect, for it 
was declared that MMate of .slavery was a mere municipal regulation, und no nation 
was bound to recognize the state ot .slawry as to foreign slaves within its territory.^ 
{b) Lott’s Reports, 1. Haig. State Trials, vol. xi. p. 3.39. 

(c) 1 Ersk. Inst. 159. Karnes’s I’nncipli*. of Eipiity, vol. ii. p. 134. 


^ No action lie.s at corflmon law for haihoring runaway slaves, or for ftiding yiera in 
escaping from their owners; ijiid the statC" iiave no jurisdiction under the Act of Congres.s. 
Kauffman v. Oliver, 10 Barr’s (Penn.) R. .514. .Jones v. Vanzandt, 2 McLean’s E. 690. 
The Avhole subject belongs to Congre.ss and the Courts of the Uuiled States. Priggt). The 
Commonwealth of Penn., 10 Peters’s R. 639. * 
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one man cannot sell, nor ^jonfine and export another, as his 
property, yet the claim of imported slaves for wages, 

• without a special promise, does not seem to receive the * 249 
same protection and support as that of a freeman, (a) 

Mr. Barrington, w!io*ha^ given a very strong picture of the 
degradation and oppression of the tenants, under the English 
tenure of pure«villenage, (d) is of opinion that predial servitude 
really existed in England, so late as the reign of Elizabeth ; and 
that the observation of Lilburn, that the air of England was, 
^t that time, too pure for a slave to breathe in, was not true 
in point,of fact. Be that as it may, there is no such thing 
now as nie admission of slaves or slavery in the sense of the 
civil law, or of the laws and usages in the West Indies, 
either ^n England, or in any part of Europe; and it is very 
generally agreed that the .African slave-trade is unjust and 
cruel, (c) ^ 

"• It**^(^io less true than singular, that personal slavery prevailed 
with uncommon rigor in the free states of antiquity; and it 
cannot but diminish very considerably oift sympathy with their 
spirit and our reverence for their institutions. A vast majority 
of the people of ancient Greece were in a state of absolute and 
severe glas’^ery. The disproportion between freemen and slaves 
was nearly in the ratio of thirty thousand to four hundred thou¬ 
sand. (d) At Athens, they were treated with more humanity 


s (a) Alfred#,’. Marquis of Fits^amo", 3 Esp. Cas. 3. The King v. The Inhabitants 
of Thames Ditton, 4 Doug. licp. 300. Where a West India slave accompanied lier 
master to England, and voluntarily returned back to the West Indies, it was held that 
the residence in England did^tiot finally emancipate her, and she became a slave on 
her return, though no coercion could be exercised over her while in England. The 
Slave Grace, 2 llagg. Adin. Rep. 94. 

(i>) Observations on^ic Staples, chiefly the more Ancient, pp. S32-241. 

(c) Sec m/rn, p. 254, n. (<z). — • 

(d) I Mitf. Hist. 355. A small arislocrao/ governed Attica, while the soil was 
cultivated by a working class of 400,000 slaves, tend a similar disproportion existed 
throughout Greece. The Island of iEgfiia is stated to have held, at one time, 
470,000 slaves, a large proportion of whom wore agricultural serfs. The slave popu¬ 
lation of Corinth,^n her greatest prosperity, was rated at 460,000 slaves. According 
to a learned a*u;le on “ the democracy of Athens,” in the*New York Review for 
July, 1840, thS whole number of slaves in Attica was about 365,000 to 95,000 citi¬ 
zens, and 45,000 resident foreigners. Even Aristotle considered the relation of mas¬ 
ter and slave just as innispcnsablo, in every weli-ordcved state, as that of husband and 
wife. Aiist. Fol. b. 1, ch. 1. 
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than in Thessaly, Crete, Argos, or ‘ Sparta; for at Athens the 
philosophers taught and recommended humanity to slaves as a 
sure test of virtue. They were entitled to sue their master for 
excessive ill-usage, and compel him to sell them ; and they had 
also the privilege of purchasing theiriffrt^dom. (a) In the Ro¬ 
man republic, the practice of predial and domestic sla- 
* 250 very was equally * countenanced, and stiK more abused. 

•There were instances of private persons owning singly 
no less than four thousand slaves ; (b) and by the Roman law, 
slaves were considered in the light of goods and chattels, and, 
could be sold or pawned. They could be tortured, and even 
put to death, at the discretion of their masters, (c) By a suc¬ 
cession of edicts, which humanity, reason, and policy cMctated, 
and which were enacted by Claudius, Hadrian, and Antoninus 
Pius, the jurisdiction of life and d^ath over slaves waS taken 
from their masters, and refeiTed to the ipagistrate; and the Er- 
gastula, or dungeons of cruelty, were abolished, ^d) * 


(a) Potter’s Antiq. of Grpcre, 57-72. 3 St. John, on the Manners and Customs 
of Ancient Greece, 18, 19, 22. 

(h) 1 Gihbon’.s Hist, pp, 66-68. Hiimc, in his Essay on the Populousncss of An¬ 
cient Nations, says, that some great met; among the Romans possessed to p^e niunhcr 
of 10,000 slave's. In the Augustan age, one half of the pofiulation of the Roman 
worhl (.itid the whole population,was estimated at 120,000,000 of souls) were slaves. 
1 Gil)l)on’s Hist 68. Mr. Blair, in his Inquiry into the State of Slavery among the 
Romans, (18.33.) assigns as many as three slaves to every free person in Italy in the 
time of the Emperor Claudius. Almost all tl>e ag.'iciiltural, as wcl), as domestic■ 
labor, was pei formed by slayes, even from tbc time of Tiberius Gracchus. Plutarch’s 
Life of T. Gracchus. Hooke’s Roman History, b. 6, ch. 7. Barbarian cajitives taken 
in war were considered slaves, and purchased by slave-merchants for the Italian 
market. * 

(c) Inst. 1,8, 1. Taylor’.s Elcin. of the Civil Law, p. 429. By the l<x Aquillu, 
passed soon after tne era of the twelve table,s, the killing of d slave by a third person 
was put upon the -me ground as the killing of a quadruped, and a jiecuniary rccom- 
pen.se was to be made to the oivncr. <When a master was murdered by one of his 
domestic .slaves, all the slaves of his household at tlio time were to be jmt to death ; 
and Tacitus gives a horrilile instance, in t’ e time of Nero, of the ajiplieation of this 
atrocious law in the case of the murder of Pedanius Sceundus, a man of consular 
rank, and who posses.sed 400 domesfie slaves, who were all put to iTeath.and with the 
approbation of the senafic. Tacit. Ann. hb. 14, see. 42-45. For the lUoman law, sec 
Ibid 1.3, .32. . ' ‘ 

(fi) 1 Gililion, mW supra, p. 6.3. Inst. 1, 8. 2’. Taylor’s Elem of the Civil Law, 
43.3-4.33 The horrible cruelties intlieted upon the slaves in ancient times, and par¬ 
ticularly by the Romans, and the barbarous manners and loss of moral taste afid just 
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The personal servitude which grew out of the abuses of the 
feudal system, and to which the Germans had been accustomed, 
even in their primitive settlements, was exceedingly grievous; (a) 
but it is not supposed to have equalled, in severity or degrada¬ 
tion, the domestic slavery of the ancients, or among the Euro¬ 
pean colonies on this side of the Atlantic. The feudal villein 
of the lowest oTder was unprotected in his property, as against 
seizure by his master, and was subjected to the most ignoble 
services; but his circumstances distinguished him materially 
jfrom the Greek, Roman, or West Indian slave. No person in 
Englaml was a villein in the eye of the law, except in relation 
to his master. As to him quicquid acquiritur servo acquiritur 
dbmino.* In villenage in gross, all acquisitions of property, real 
and personal, made by the villein, bedonged to his lord. 

To all other persons *be was a freeman, and as against *251 
thernl^ had rights of property; and his nrastcr, for ex¬ 
cessive injuries.committed upon the vassal, was answerable at 
the king’s suit, {b) So, also, the life and chastity of the female 
vassal, even of the Icpvest degree, were protected, (teebly, prob- 


fceliii", whicl^wcre the consc([uencc, are strikingly shown and illustrated from pas¬ 
sages in tl’fo classics, by Mr. llunic, in his very learned Es.say on'the Populoiisness of 
Ancient ¥ations. 

(rt) See a picture of the degradation and rigors of personal servitude among the 
Gothic barbarians of Gaul. Gibbon’s Hist. vol. vi. pp. 359-362, 8vo. edit. Kobert- 
son’s riiarlos V. \ol. i. note 9. • • 

[h) Co. Litff 116, 117, 119. 'Villeins, says Lord Coke, 2 Inst. 4.5, arc free against 
all men, saving their lord. The lord was indictable for maiming his villein, but 
the latter uas not entitled to his apjieal of mayhenl, for ho could not hold liis dam¬ 
ages if he^ received any j and for a similar rea.so*, the villein could not have an 
appeal of robbery, for all his goods belonged to his lord. Litt. sec. 194. Co. Litt. 
123 b. In the Anglo-%ixoii period, the power of lords over tV'ip skives was not 
quite absolute. If the master Iftiat out a slave’s eye or tooth, the slave recovered his 
liberty. If he killed him, he paid a line t# the king. Lamb. Arch, dc Leg. Auf. p. 17. 
At the time of the Norman eomiuest, the greator^art of the land in England was 
cultivated by slaves, and the free tenants were extrenudy few in comparison. Tur¬ 
ner’s Hist, of England during the ^Middle •kge.s, vol. i. p. 135. The code of the 
Visigoths in Spaiii^was honorably distinguished from the Salic law and other codes 
of the barbarians, in the moderation of its provisions respecting slaves. By the Visi- 
gothic curie, thq slave was allowed to acquire property and purchase his freedom, and 
it provided for his personal security against the extreme violence of his master. Sec 
the Fuero Juzgo, ns citifl by Mr Prescott, in his History of the Reign of Ferdinand 
and Isabella, vol. i. Int. p. 35, note. 
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ably, in point of fdct, but effectually in point of law,) by the 
right of prosecution of the lord, through appeal by or on behalf 
of the injured vassel. {a) 

Las Casas, the Spanish bishop of Chiapa, with the view of 
relieving the oppressed Indians fron# the most cruel and fatal 
slavery, and after all other expedients had failed, proposed to 
the Spanish government to substitute the har9y Africans for 
the feeble Indians. This was in 1517 ; and the Emperor 
Charles V. granted a patent to certain persons to supply the 
Spanish Islands with slaves. The importation of negro slaves 
into the Spanish colonies had commenced as early fis 1501, and 
was continued under the sanction of the Spanish monarchs. {b) 
Las Casas is said, therefore, to have chosen between t\Vo exilt- 
ing evils. He wished to eradicate the greater by resorting to 
the lesser, (c) Soto, the dominican and confessor of Charles 
V., and professor in the University of ^^alamanca, was„ 9 . more 
consistent, if fiot a more illustrious, opponent 9 ! slavery. He 
boldly attacked the African slave-trade from the very beginning 
of it, as iniquitous; and by his influencq, with his master, he 
procured an edict, in 1543, tending to mitigate slavery in the 
colonies, [d) 

• 252 * Sir ^ohn Hawkinfi was the first Englishman who, 


(a) Littleton's Ten sec. 189, 190, 194. llallam’s View of the MicMlo Affes, vol. i. 
pp. 122, 124, vol. ii. ]> 199. ^ 

(/)) Bancroft's History of the United States, vol. i. pp. 182, 18.3. The Spaniards 
and Portuguese dealt in tlie traffic of African negroes, ns slaves, even hefore the dis¬ 
covery of America. Ihid. vol. i. pp, 178, 179. 

(c) Irving’.s Life of Columhuo, vol. iii. App. No. 28. Our learned and ingenious 
countryman endeavors to relieve the menioiy of this excellent man from reproach for 
this most reprehensible act, by showing the general ben(?.olence of his motives. 
Bryan Pidwardsjfl his History of the British Indices, vol. ii. eh. 2, .spiritedly under¬ 
took the same task. , ’ 

(cl) Dominic Soto’s Treatise, De Justitia et .Jure, and which very scarce book the 
author of a learned article in 'ihc Edinhupgh Review, vol. xxvii. p. 230, Imd seen and 
read, is said to contain a strong coridtinnatioD.of the African slave-trade. Slavery 
existed in a very mild form among the Mexicans prior to the con-piest of their coun¬ 
try by Cortez. The slave was allowed to have his own family, to h 9 ^d property, and 
even other slaves. Intermarriage was allowed between slaves and frecnicn. Ilis 
children were free, for no one could he born to slavery in Mexico ; an honornhie dis¬ 
tinction, says Mr. Prescott, (Hi.st. of the Conquest of Mexico, vol. i. p. 37,) not 
known, he believes, in any civilized community where slavery has been sanctioned. 
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in 1562, introduced the practice of buying or kidnapping 
negroes in Africa, and transporting and selling them for slaves 
in the West Indies. In 1620, a Dutch vessel carried a cargo of 
slaves from Africa tp Virginia; and this, says Chalmers, (a) was 
the sad epoch of the infroduction of African slaves into the 
English colonies on this continent. The Dutch records of New- 
Netherlands allude to the existence of slaves in their settle- 
ments on the Hudson, as early as 1626; (b) and slavery is men¬ 
tioned in the Massachusetts laws between 1630 and 1641. (c) 
'domestic slavery having thus inauspiciously commenced, it 
continued and increased throughout the United States when 
they were colonies of Great Britain. It exists to this day in all 
the sou^ern stdtes of the Union ; but it has become extinct in 
New York and the eastern states, and probably it is in the 
course of abatement and extinction in some others. In Penn- 
sylva'iiji^by an Act of March 1st, 1780, and in New Jersey, by 
Acts of February 14th, 1784, and of the 24th February, 1820, 
passed for the gradual extinction of slavery, this great evil has 
been removed from them, and all children born of a slave after 
the 4th day of July, 1804, were declared free. In Massachu¬ 
setts it was judicially declared, soon after the Revolution, that 
slavery wa^ virtually abolished by« their constitution, and that 
the issi^e of a female slave, though born prior to their constitu¬ 
tion, and ^s early as 1773, was born fre*e. (d) But though this 
be the case, yet the effect of the former legal distinctions is still 
* perceived, for by statute,'a marriage in Massachusetts between 
a white person and a negro, Indian, or mulatto, is absolutely 
void, (e) In Connecticut, statutes were passed in 1784 and 


t 

(a) Political Annals, p. 49. ^ 

^ {b) Moulton’s History of New York, vol. i. pT 373, 

(c) Massachusetts Historical Collections, vol. p, 194. The government and 
people of Massachusetts, in 1645 and 1646,^Rented the first importation of African 
slaves into the colony os a heinous crime. Winthrop’s History, vol. ii. pp. 245, 379, 
380. Bancroft’s History, vol. i. p. 187. 

(of) Sc^ Winefceudon v. Hatfield, 4 Mass. Rep. 128, and Littleton v. Tuttle, Ibid, 
note. 

(c) Dane’s Abr. ch. 46, art. 2, sec. 3. Mass. Revised Statutes, 1836. This prohi¬ 
bition was repealed sincel836. In Virginia, it is an indictable offence. 1 R. C. of 
Virginia, 275. 

VOL. II. 
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1797, which have, in their gentle and gradual operation, nearly, 
if not totally, extinguished slavery in that state, (a) 

*253 I shall not attempt, nor have I at *hand the means to 
collect and review the laws of all th^ southern statdb on 
the subject o*f domestic slavery. TK,ey^are, doubtless, as just 
and mild as is deemed, by those governments, to be compatible 
with the public safety, or with the existence aiitf preservation of 
that species of property; and yet, in contemplation* of their 
laws, slaves are considered in some respects, though not in crim¬ 
inal prosecutions, as things or property, rather than persons, and^ 
are vendible as personal estate. They cannot take property by 
descent or purchase, and all they find, and all they hold, belongs 
to the master. They cannot make lawful corrtracts, and th8y 
are deprived of civil rights. They are assets in the hands of 
executors, for the payment of debts, and cannot be emanci¬ 
pated by will or otherwise, to the prtjndice of creditors, (b) 


(a) Reeve’s Domestic Relations, p. 340. Statutes of Connecticut, 1821, p. 428. 
There were twenty-five .slaves reniainirif; in Connecticut in 18.30. In 1774 the impor¬ 
tation of slaves into that state was prohibited. In Rhode Island no person could be 
bom a slave on or after the tirst of March, 1774. In ^'e'w Hampshire and Veimont, 
slavery was abolished by their respecyve constitutions ; and it was it fundamental, 
and declared to be an unalterable provision in the ordinanec of Congress, of July 13th, 
1787, for the governmmt of the tepitnrij of the l/iutKl States northwest of the^nver Ohio, 
that there should be neither slavery nor involuntary servitude in the said territory, 
otherwise than in the jmnishment of crimes. This provision effectually prevented the 
introduction of slavei^y into any of the Uates north c,'f tlic Ohio, and included in what 
was then called the Northwestern ^'erritory of the United States ^ 

(h) Executors of Walker a. Bostwick, 4 Desau. S. C. Rep. 266. Brandon v. Hunts¬ 
ville Bank, 1 Stewart’s Ala. Rep. .320. Pleasants v Pleasants, 2 Call’s Reji. 319. 
The State v. Philpot, Dudley’s \ieo. Rej). 46. Nancy’ v. Snell, 6 Dana’s ,Ken. Rep. 
149. Briscoe r. Wickliffi, Ibid. 165. Warner v. Swearingen, Ibid. 195. Fable v. 



1 By the constitution of Illinois of 1843, the general assembly was required, at the first 
session, to pass .such laws as vfonVl •^ffectualli/prohibit free persons of color emigrating to, 
or settling in the state, and to e^eclunlly pr(^;ent tlie owners of slaves from bringing them 
into the state for the purpose of setting tkein froe.^ 

In btrader v. Graham, Bee. 1850, (Western Law .lournal, Feb. 1851^ p. 232,; it was held, 
that each state liad tho„right to determine the personal status of all persons domiciled 
within it, and that the ordinance of 1787 did uot restrict tl^o power of slff^es fort^ed out of 
the Northwestern Territory, it having ceased to be in force on their becoming states. 
See, also, Pollard v. Hagan, 3 How. U. S. 212. ^ 

The oidinaiice of 1787, held to be superseded by the adoption of the U. S. Gonstitutiouy 
in Strader v. Graham, 10 How. U. S. 82. * 
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Their condition is more analogous to that of the slaves of the 
ancients, than to that of the villeins of feudal times, both in 
respect to the degradation of the sluves and the full dominion 
and* power of the master. The statute regulations follow the 
principles of the civil law in relation to slaves, and are ex¬ 
tremely severe, but the master has no power over life or limb ; 
slaves are still regarded as human beings under moral responsi¬ 
bility as'to crimes, and the severe letter of the law is softened 
and corrected by the humanity of the age and the spirit of 
f, Christianity, (a) The laws of some of the southern states 
manifest, likewise, great jealousy in respect to any external in¬ 
fluence or communications calculated to render the slave popu¬ 
lation disconterfted with their condition. (6) These severe penal 


Brown, 2 Hill’s S. C. Ch. Kcp. 396. • Grepg v. Thompson, 2 Mill’s Const. Rep. 331. 
Blpiwi & W. n. Negro Dow ling,«9 Gill & Johnson, 19. Revised Statutes. N. C. ch. 89. 
See. 24. 'Tiew of the Liiws of Virginia relative to Slavery, Am. Jur. No: 13. Civil 
Code of Louisiana, art. 35, 173. Act of Maryland, 1798, ch. 101. Laws of South 
Carolina, Brevard’s Digest, 229. In Louisiana, slaves are considered as real estate, 
and descend as such ; whereas in Maryland, Virginia, S. Carolina, and Missouri, they 
are regarded as personal property. In Kentucky, the law on this subject is anoma¬ 
lous. Slaves are for most yurposcs rcgaidcd as jiersonal jiroperty, and yet, so far as 
respects wills, they are by statute declared to be real estate, and they desceml sub 
modo to the Ticir. In Mas.s.achusetts, under#the colony administration, .slaves were 
property,transferable like chattels, and w’ere assets in the hands of executors and 
administrators, and the issue of female .slaves folloi^ed the condition of the mother. 
Parsons, Ch. J., 4 Mass. Rep. 127. In Tennessee, Georgia, and Arkansas, property 
in slaves is protected specially by the constitution, which declares that the legislature 
shall have no^ower to pass law# for the emancipation of slaved, without the consent 
of the owner. But as the chief justice observed, in the case of the Commonwealth 
V. Aves, 18 Pick. 216, the laws that regard .slaves as property are local, and only 
apply so far as such laws projirio vignre can operate. Such local laws do not make 
them personal property generally; aiT.d in William* v. Ash, 1 IIow. U. S. 1, it was 
held that a bequest of a slave by will, with a conditional limitation of freedom to the 
slave, if sold by the lej^tco, to^k effect on the*salc. The limitatlbn over in favor of 
the slave, if sold, was valid. 

(a) Stroud’s Sketch of the Laws rclatmg t« Slavery, Phy. 1827, passitn. Ruffin, 
J., in the case of The State v. Mann, 2 Dev. N. ®. Rep. 263. The State v. Jones, 
Walker’s Miss. Rep. 83. The State v. Pli#pot, Dudley’s Geo. Rep 46. 

(fe) In Georgia, by an Act in 1829? no per^n is permitted to teach a slave, a negro, 
or free person of dblor, to read or .write. So. in Virginia, by statute, in 1830, meet¬ 
ings of free negroes, to learn reading or writing, are unlawfiTl, and subject them to 
corporal punisRment: and il is unlawful for white persons to assemble with free 
negroes or slaves, to teach them to read or write. The prohibitory Act of the legisla¬ 
ture of Alabama, pivssed in the session of 1831-2, relative to instruction to be given 
to the slave, or free colored population, or exhortation, or preaching to them, or any 
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restrictions must have proceeded from the strong and fearful 
apprehension that the kind of knowledge and instruction which 
were interdicted, would grqatly increase the means, capacity, 
and tendency of slaves to combine fOr purposes of mis^ief 
and insurrection. The great principle ©f ^elf-preservation doubt¬ 
less demands, on the part of the white population dwelling 
in the midst of such combustible materials, uncfeasing vigilance 
and firmness, as well as uniform kindness and humanity. The 
evils of domestic slavery are inevitable, but the responsibility 
does not rest upon the present generation, to whom the institu-' 
tion descended by inheritance, provided they have endeavored 
by all reasonable means to arrest or mitigate the evil, {a) We 
will close this division of the subject with a -brief h4storicfil 
detail of the laws of New York concerning the origin, progress, 
and final extinction of domestic slavery. Our domestic annals 
afford sufficient matter of alternate huoiiliation and pride, for 
painful and for exulting contemplation. ” 

The system of domestic slavery, under the colony laws of 
New York, was as firmly and rigorously established as in any 
part of the country ; and, as it would seem, with more severity 


mischievous influence attempted to be (jxerted over them, is sufficiently‘pepul. Laws 
of similar import arc presumed to exist in the other slave-holding states; hut in 
Louisiana the law on the sul)jecl^is armed with tenfold severity. It not orfly forbids 
any person teaching slaves to read or write, luit it declares that any person using lan¬ 
guage, in any public disrourse, from the bar, bench, stage, or pulpit, or any other 
place, or in any priva^ ronver-ation, or* making u«i» of any signs or qetions, having, 
a tendem y to produce discQntcnt among the free colored population, or insubordina¬ 
tion among the slaves, or who vliall be know ingly instrumental in bringing into the 
state any paper, hook, or pamphlet having the like teiwlcncy, shall, on conviction, be 
punishable with imprisonment oi^death, at the discretion of the court. 

(a) By the statute of % and 4 William IV. ch. 73, slavery eeaseif throughout the 
British colonies, iifthe West Indie.s aifd elsewhere, on the Ist of August, 1834. The 
then existing slaves were to hecome’apprenticed laborers. The term of their appren¬ 
ticeship was to cease parjly on the lst«f August, 1838, and totally on the 1st of Au- 
gnst, 1840, when the black and colored population would become altogether free. 
The sum of twenty millions sterling was t<» be distributed, in certain proportions and 
on certain eondition.s, to the West Tndilt plantcn., as a compensation for the loss of 
their property in the slaves, by the force and operation of the statutes. This statute 
will remain forever a* memorable event in the annals of British legislation. It is en¬ 
titled, an Art for the afjoh'tfon of darenj thrunftout the Ti/Itisli colonics; for jn'ofnotitiff the 
inchistrij of the manumilted slaves ; and for romjiensating the persons hitherto entitled to the 
services of such slnves. The title itself is declaratory of thcVoldncss of the design, 

and the sense of justice and heuevolcncc which accompanied Its latter provisions. 

• • 
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than in either Massachusetts or Connecticut. In the year 1706, 
it was declared oy statute (a) that no slave should be a witness 
for or against any freeman, in any matter, civil or criminal. (6) 
The consequence of this was, that a slave found alone, could 
be beaten with impani^y by any freeman, without cause. It 
was shortly after enacted, (c) that if any slave talked impu¬ 
dently to any Christian, he should be publicly whipped, at the 
discretion of any justice of the peace, not exceeding forty 
stripes. By successive Acts of the colonial assembly, 
passed in 1702, 1712, and 1730, (d) the debasement *of *255 
the civil condition of slaves was greatly augmented. 

The master and mistress were authorized to punish their slaves 
at discretion, not extending to life or limb, and each town was 
authoftzed to appoint a common whippcr for their slaves, to 
whom a salary was tc be j^llowed. If guilty of any of the nu¬ 
merous capital oirenct;s of that day, they were to be tried by 
three justices of the peace, and five freeholders, ajid were denied 
the benefit of the testimony of their associates, if in their favor, 
though it might be used against them ; afid they were to be put 
to death in such a manner as this formidable tribunal thought 
proper, (e) .* 

In the ^ear 1740, it was observed by the legislature, that all 
due encouragement ought to be given to the direct importation 
of slaves, and all smuggling of slaves-condemncd as “ an emi¬ 
nent discouragement to the fair trade.” (/) 

.-^-----?- 1 - 

(а) Colony Laws, Smith’s edit. vol. i. p. 69. 

(б) This disability was applied to slaves liy the other colonies. In Kentucky, by 
a statute^as ^latcftis 1798, n<» negro, mulatto, or ladian, can be a witness, except in 
cases in which negroes, mulnttoes, dr Indians alone should be parties. But this restric¬ 
tion is understood to a#ply only to testimony*in suits pending l^ptwccn the parties, 
and does not disqualify JreeiiieHof color to take an oath and swear to facts in every 
case in which a white man may bo concerned. 1 Uana's Ken. Hep. 467. 

(c) Colony Laws, vol. i. p. 72. ^ 

(d) tbid. vol. i. pp. 193-199. Bradford’s edit, of tl*e Colony Laws, 1719. 

(e) They were occasionally adjudged to ihc stake; and an execution of this kind, 

and probably the jast of this kind, was witnessed at Poughkeepsie, shortly before the 
commencement of the revolutionary war. , 

(/) Colonj Laws, vol. i. f)p. 283, 284. It ought, however, to be noted, in honor of 
the laws promulgated under the early administration of*the colony by the Duke of 
York, and known as tie Duke’s Laws, and which continued in force from 1665 to 
1683, that it was forbidden to a “ Christian to keep a slave, except persons adjudged 

25 * 
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Such were the tone and policy o’f the statute law of New 
York on the subject of domestic slavery, duringIhe whole period 
of the colony history; but after the era of our independence, the 
principles of natural right and civil liberty were better known 
and obeyed, and domestic slavery speejiily ahd sensibly felt the 
genial influence of the Revolution. The first Act that went to 
relax the system was passed in 1781, and it gavedrecdom to all 
slaves who should serve in the American army for the term of 
three yean?, or until regularly discharged, (a) A more liberal 
provision was made in 1786, by which all slaves, becoming pub¬ 
lic property by attainder, or confiscation of their master’s estates, ‘ 
were immediately set free; and if unable to maintain theinselves, 
they were to be supported by the state, {b) The^p were 
* 256 only partial alleviations * of a'great public evil. In 1788, 
a more extensive and effectual stcoke was aimed at the 
practice of domestic slavery. It put an absolute stop to all fur¬ 
ther iinportatioji of slaves after the first of June, 1785, byp^rohib-- 
iting future sales of such slaves. Facilities were* also given to 
the manumission of slaves. The penal code was greatly meli¬ 
orated in respect to slaves. In capital cases, they were to be 
tried by jury, according to the course of thf^ common law, and 
the testimony of slaves was made admissible for, af\ well as 
against each other, in criminal cases, (e) In one single case, the 
punishment of slaves was made difl’erent from that of whites. 
K convicted of crimes under capital, and the court should cer¬ 
tify transportation to be a proper punishment, they might be 
transported to forcigp parts by the master, (d) In 1799, the 
legislature took a step towards the final removal, as well as the 
intermediate mitigation of this evil. They*commenced a system 

of laws for the gradual abolition of siavery. (e) It was declared 
_ • (/ _ 

thereto by authority, or such as have willingly, sold or shall sell themselves.” See an 
analysis of the Duke’s J^aws in Thompson’s History of Long Island, New York, 
1839, p. 102, and which containi d many wise and just provisions. 

(а) Act of N. Y., March 20, 1781, ch. sec. 6. 

(б) Act of May 1,1786, ch. 5H, see. 29, 30. ' ^ 

(c) Act of February 2jJ, 1788, ch. 40. This Act was hostile to the importation of 
slaves as an article of trade, and not to the existence of slavery itself, fiy it rci'nacted 
the rule of the civil law that the children of female slaves should follow the state and 
condition of the mother. V 

(of) Act of March 22, 1790, ch. 28. ^ 

(e) Act of March 29, 1799, ch. 62. 




LEG. XXXII.] OP TAB BIGHTS OF PEBSONS. 295 

that every child born of a s?ave within the state, after the 4th of 
July, 1799, should be born free, though liable to be held as the 
servant.of the proprietor of the mother, until the age of twenty- 
eight years in a male, and twenty-five in a female, in like man¬ 
ner as if such perSon. had been bound by the overseers of the 
poor to service for that period. This law was further enlarged 
and improved 1810, and it was then ordained {a) that the im¬ 
portation of slaves, except by the owner, coming into the state 
for a residence short of nine months, should be absolutely pro¬ 
hibited*; and every slave imported contrary to the Act was de¬ 
clared free. All contracts for personal service, by any person 
held or possessed as a slave out of the state, were declared to be 
vpid; and to entitle a person to claim the services of a 
person-born of a slave, * after the 4th of July, 1799, he *257 
must have used all reasonable means to teach the child 
to read, or, in default, tjie child would be released from servitude 
after th'tf age of twenty-one. , 

These provisions were all incorporated into the Act of the 9th 
of April, 1813, which contained a digest oi the existing laws on 
the subject of slavery. Under the operation of those provisions, 
slavery very rapidly diminished, and appearances indicated, that 
in the cotyrse of the present generation, it would be totally ex- 
tingijishcd. Those that were slaves on the 4th of July, 1799, 
and noT; manumitted, were the only pei:gons that were slaves for 
life, except those that were imported prior to the 1st of May, 
1810, and remained with their former owners unsold. No slave 
imported since the 1st of June, 1785, coijld be sold; and no 
slave imported since the 1st of May, 1810, could be held as a 
slave ; and no person J)orn within the fixate since the 4th of July, 
1799, was born a slave. At last, by the Act of 31st of March, 
1817, (6) which dlgeste^ anew all the former laWs on the sub¬ 
ject, provision was made for th^ complete annihilation of slavery 
in about ten years thereafter, by tl^e section which declared 
“that‘every negro, mulatto, or ijiustee, within the state, born be¬ 
fore the 4th of July, 1799, b*hould*from and after the 4th day of 
July, 1827, be free.” After the arrival of that period, domestic 
• _;____ 

(а) 41ct of March 30, 1810, cli. 115. 

(б) Laws of New York, scss. 40, ch. 137. 
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slavery became extinguished in the* state, and unknown to the 
law, except in the case of slaves brought within the state by 
persons as travellers, and who do not reside or continue, therein 
more than nine months, (a) In the language of the New York 


(a) Act, supra, sec. 15, and Act, sess. 42, ch. 141, sec. 3. N. Y^rk R. S. vol. i. 657. 
This latter provision docs not appear in the edition of the new R. S. of N. Y. in 1846.^ 
This exception in favor of the master voluntarili/ bringing his slave into the state tem¬ 
porarily as a'lraveller, prevails, also, by statute, in Rhode Island, New Jersey, Illinois, 
and Pennsylvania; and it is an act of comity on the part of the state, and was not 
required by the constitui’on of the United States, (art. 4, sec. 2,) nor by the Act of 
Congress of Feb. 12, 1793, ch. 7, made in pursu.anee thereof, for they only apply to 
persons escaping, or beingy«7(tu'e.s from service or labor. The law of Illinois enforces 
the comity due to travellcns in passing over the state by protecting his property, ar.d 
especially his slave whom ho brings with him for his temporary use, and .he slave 
does not thereby constitutionally become free; and the law makes it penal to harbor 
or conceal a slave so temporarily brought into the state for his master’s service. They 
consider the protection of the property in such cases t^ be required by a liberal inter¬ 
national comity. Willard v. The People. 4 Scammon, 461. Again, in E?fls v. The 
People, 4 Scammon, 498, tlie state laws providing for punishing V^^'^ons who secrete 
or harbor slaves who are in the state by the consent and in the service of the master 
as a traveller, is vindicated as’constitutional under the constitution of the United States 
and of the state. The constitutions of the state of Georgia, of 1798, and of Florida, of 
1839, for the better protection of the slave property in that state, denies to the legis¬ 
lature the power to pass laws for the emancipation of slaves, without the consent of 
the owners, or to prevent emigrants to /hat .'■tate from bringing with them sucli per¬ 
sons as are slaves by the laws of any of the United States. On the other hand, the 
constitution of the latter state confers upon tlic leguslaturc the power to pass laws to 
prevent free persons of color from emigrating to that state, or from being discharged 
from any vessel in any of the ports of Florida. 

The legislature of N^w York has goite as far as it was doubtless dijemed compe¬ 
tent for them to do, to protect “free citizens or inhabitants of the state” from being 
imprisoned or reduced to slavery in any other state. It makes it the duty of the gov¬ 
ernor, if any such peison be kidnapped or transported out of the state to be held in 
slavery, or be wrongfully irnpriso^ied or held in slavery, “ by color of any usage or 
rule of law prevailing in such state,” to procure Ins liberty, and to employ an agent 
for that puiqioae to take the legal measures to ctFcct his rcstordiion. I N. York R. S. 
3d edit. 172. ' ' 

In Massachusetts, where no such stai*e staifutc exists, it was held, in August, 1836, 
in the ca-se of the slave child Med, before the Supreme Court, that if a slave he volun¬ 
tarily brought into Massachusetts hy his i\ tster, or comes there with bis consent, the 


4 The sections of the statute allowing the exception were expressly repealed by an Act 
passed in 1841. See Law of New York of 1841, cli. 247. And in Lemmon v. Thfr People, 
it was decided that all slave’s, brought into New York by their masters, under any circum¬ 
stances whatever, even for a moment, become free. And this dicision has been affirmed 
by the Court of Appeals, but not yet reported. Vide vol. i. p. 061. 
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Revised Statutes, (a) “ every person born within the state is 
jfree ; every person hereafter born within the state shall be free; 
and every person brought into the state as a slave, (with 
the exception in favor of travellers,) * shall be free.” But * 258 
though slavery be prsfcti^ially abolished in New York, the 
amended constitution of 1821, art 2, placed people of color, who 
were the formSr victims of the slave laws, under permanent dis¬ 
abilities as electors, by requiring a special qualification as to 
property, peculiar to their case, to entitle them to vofe. {b) 

slave becojpes free, and cannot bo coerced to retuni. The court, on habeas corpus, 
discharged the child from the custody of its mistress. See, also, to the same point, 
Ae case»of Commamvealth v. Aves, 18 Pickering, 193. Commonwealth v. Taylor, 
3 MetcaW’s Rep. 72. On the other hand, it was held, in the case of Johnson v. Tomp¬ 
kins, Baldwin’s C. C. U. S. 571, that the master from another state may pursue and 
take his fugiti\e slave without wai*ant. He may arrest him anywhere and at any 
time, and no person has a right to oppose the master in the act, or to demand proof of 
property'.* The constitution and Jaws of the United States secure this right to reclaim 
fugitive slaves against state legislation. In some of the slavcholding states it is held, 
that if a slave from such a state goes lawfully into a non-slavehohling state, and 
acquires a domicil there with his master, or is emancipated there by his master, he be¬ 
comes emancipated, and ceases to be a slave on his return. But if he be carried there 
by his master for a temjioyiry purpose, and returns, his state of slavery is resumed. 
Lunsford v. Coquillon, 14 Martin’s L’a Rep 405 2 A. K. Marshall’s Ken. Rep. 

467. (innhfln v. Strader, 5 B. Monroe, 173. *Blackmore v. Phill, 7 Ycrger, 452. See, 
also, the case of the slave Grace, in 2 Ilagg. Adm. R. 94. In the case of Marie Louise 
V. Marot, 9 L’a Rep. 473, and of Smith v. Smitlj, 13 L’a Rep. 441, the doctiine of 
emancipation would seem to be carried further than in the above cases ; for w’hcre a 
slave was carried by the owner to France, where slavery was not tolerated, and under 
the operatiqp of whose laws th» slave becanfe immediately frA, and was brought hack 
to Louisiana, it was held that the slave being free for pne moment in France, could 
not be reduced again to slavery in jr..ouisiana. Thomas v. Generis, 10 L’a Rep. 
483, S. P. In Connecticut, r similar decision to that in hlassachusetts was made by 
its Supremo Court, in Junc,*1837. Jt was the cas? of a female slave, brought by her 
master from Georgia for a temporary residence; and the court held that the master 
having left the slave^n Connecticut, on a temporary absence ffom the state, she be¬ 
came forthwith free. Jackson v. Bulloch, 12 Conn. Rep. 38.^ 

(а) Vol. i. p. 659, sec. 16. * • 

(б) This disability was continued in the revised constitution of New York of 1846, 

• • 

--- m _ 

• • 

1 A person rcsi^Jing in Kentucky, who takes his slave to a free state for a temporary 
purpose, or sends him there for such purpose, does not, by the Ijjws of that state, forfeit his 
right tijshim o^his return, giraham v. Strader, 6 B. Monroe’s llep. 173. But if the owner 
of a slave remove into a free state with his slave, with the intention of residing there, the 
slave is thereby emancipated. Josephine ». Poultney, 1 L’a Ann. R. 329. Matter of Ralph, 
1 Morris’s (Iowa) R. 1. Barclay v. Sewell, 12 L’a Ann. 262. Smith v. Adam, 18 B. Mon. 
(Ky.) 085. 
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I 

II. Of hired servants. 

The next class of servants which I mentioned are hired ser¬ 
vants, and this relation of master and servant rests altogether 


t- 

thoagh the convention submitted to the test of popular suffrage the question, whether 
colored male citizens should have the right to vote without any snich restriction, and 
a largo majority of the electors of the state, in November, 1846, answered the ques¬ 
tion in the negative. In most of the United States there is a distinction, in respect to 
political privileges, between free white persons and free colored peraons of African 
blood ; and in no part of the country, except in Maine, do the latter, in point of fact, 
participate equally with the whites, in the exorcise of civil and political rights. The 
manumission of slaves is guarded in some, at len..>t, of the slaveholding Sitates, from 
abuse and public mischief, by legislative provisions. Tlius, for instance, in Tennessee, 
a deed or will emancipating a slave is not void, hut it communicates to the slave only 
an imperfect right, until the state has assented to the act. The statute of 1777i'author- 
• izing the county courts to gi\c the assent of the government to the manumission of 
slaves, restricted the assent to cases wheic the slaw hail rendered meritorious services. 
The Act of 1801 repealed that part of the Act of 1771, requiring the slave to have 
rendered meritorious, services as a condition of the emancipation, and the county courts 
were to exercise tiieir sound di.«crction m giving or withholding the assent. The Act 
of 1829 vested the same discretion in the chancellors of the state. The Act of 1831 
required that slaves, upon being emancipated, be removed beyond the limits of the 
state; and, in accordance with the policy of the Act, the courts arc bound to make it 
a condition of the assent to the manumi.ssion, tliat .security be given that the emanci¬ 
pated slave be forthwith removed beyond the limits of the United Stales, and no free 
negro is permitted to enter that state or pcliirn to it. See Fisher v. Dablfe, G Yerger’s 
Term. Rep. 119, where Ch. J. Catron gives a strong picture of the degradation of free 
negroes living among wliites, without motive and without hope. In Virginia and 
Kentucky, it is understood that slaves can be .set free by will, without the concurrence 
of the state. The amended constitution of Tennessee, of 18.34, prohibits the legisla¬ 
ture from passing law’s hir tlie emancipation of slaves, without the consen^of the own¬ 
ers. So, by the con.stitution,of the territory of Aikansas, as made by a convention of 
delegates in 1835, there is the like prohihitior^ and a prohibition, also, of laws pre¬ 
venting emigrants from bringing their lawful slaves with them from other states, for 
their own use, and not as merchan^iisc. In Alabama, by statute, (Aik. Dig. 1.52,) all 
negroes, mulattoes, Indians, and all persons of mixed blood, de.sccnded from negro or 
Indian ancestors, to‘the third generation inclusive, though oncf ancestor of each gene¬ 
ration may have beeli a white person, whether bond or free, are declared incapable in 
law to be witnesses in any case whateven, except for and against each other. In Ohio, 
persons having more than one half white blood are entitled to the privileges of whites. 
Wright's Ohio Rep. 578. The* rule in Viifiinia and Kentucky i.s, that a mulatto, or 
one having one fourth of African blood, iif presumptive evidence of being a slave, and 
that an apparently white person or Indian is primd facie free, and is actually so, if 
having less than a fourthsof African blood. 3 Dana’s Ken. Rep. 385.< The best test 
of the distinction between black and wdiitc persons is, says this case, dulopsy, or the 
evidence of one’s own senses, and personal inspection by a jiyry is therefore the best 
and highest evidence as to color. By the amended constitution of North Carolina, in 
1835, no free negro, mulatto, or free-person of mixed blood, descended from negro 
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upon contract. The one is bound to render the service, and the 
other to pay the stipulated consideration.^ But if the servant 


ancestors to the fourth gencsation inclusive, though one ancestor of each generation 
may have been a white person, Aall vote for members of the legislature. The right 
of voting is confined to white freemen Jby the constitutions of Delaware, Virginia, 
Kentucky, Louisiana, Mississippi, Illinois, Indiana, Ohio, Missouri, South Carolina, 
and Georgia; and by law in Connecticut, none but free white person^can be natural¬ 
ized. See supra, p. 72. In South Carolina, a free person of color is nft a competent 
witness in the courts of record, although both the parties to the suit are of the same 
class with himself. Groning v. Devana, 2 Bailey’s Rep. 192. 

The African race, even when free, are csScntially a degraded caste, of inferior rank 
and condition in society. See the judicial sense of their inferior condition, as declared 
in the case of The State v. Harden, and The State v. Hill, 2 Spear’s S. C. Eq. Rep. 
150, 152.* Marriaghs between them and whites are forbidden in some of the states 
where slavery does not cxi.st, and they arc prohibited in all the slaveholding states ; 
. and when not absolutely contrary^to law, they arc revolting, and regarded as an 
otFence against public decorum. The statute of North Carolina, prohibiting mar¬ 
riages between whites and people of color, includes in the latter class all who are de¬ 
scended from negro ancestors, to t’le fourth generation inclu.sivc,*tliough one ancestor 
of each generation may have been a white person. State v. Watters, 3 Iredell, 455. 
By the Revised Statutes of Illinois, published in 1829,rfnarriages between whites and 
negroes, or mulattoes, are declared void, and the persons so married are liable to bo 
whipjied, fined, and imjirisoned. By an old statute of Massachusetts, in 1703, such 
marriages were declared ^^id, and they were so under the statute of 1786. And the 
prohibition jvas continued under the Mass. R. S. of 1836, which declared that no 
white person shall intermarry with a negro* Indian, or mulatto. This prohibition, 
howevcnii has since been repealed. A similar statute provision exists in Vii'ginia 
and North Carolina. Marriages of whites and bhacks were forbidden in Virginia, 
from the first introduction of blacks, under ignominious penalties. Hening’s Stat¬ 
utes, vol. i. p. 146. Such connections, in JTrnnce and Germany, constitute the de¬ 
graded statifof concubinage, which was known in the civil law as licita consuetudo 
semimatrimonium, but they arc not legal marriages, because the parties want that 
equality of status or conditiop which is essential to the contract. Ohio and Indiana 
are not slaveholding states ;aand yet, by statute, aaiiegro, mulatto, or Iqdinn, is not a 
competent witness in civil cases, except where negroes, mulattoes, or Indians alone 
are parties, nor in plegs of the state, except against negroes, mulattoes, or Indiana. 
In the Act of Ohio of 1829, f* the support and better regulation of common schools, 


1 Th^ relation of master and servant arjjcs, where oi*g suffers another to proceed in a 
service, in which the latter engages^only as* volunteer. He who receives the benefit in 
such a case, is liable, as master, for the negligent acts of the other. Hill ». Morey, 26' 
Verm. 178. The hirer of a person of full age, by the year, can maintain an action for a' 
loss of service against one whj imprisons the servant. Woodward v. Washburn, 8 Denio’s- 
R. 869. So an action lies for enticing away a servant. Haight v. Badgeley, 15 Barbour, 
.. B. 499. But to mainta^ such an action, there must be proof of a service owing to the 
plaintiff, by virtue of an agreement on the part of the servant himself, or some other per¬ 
son having authority to bind him to the service. Campbell v. dooper, 84 N. H. 49. 
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hired for a definite term, leaves the service before the end of it, 
without reasonable cause, or is dismissed for such misconduct 


the instruction in them is declared to be for the “ white youthtof every class and grade, 
without distinction.” And in the Act of Ohio of 18t 7, to regulate black and mulatto 
persons, it is declared thaj^ no black or mulatto person shall bo permitted to settle or 
reside in the state, unless he first produce a fair certificate from sotfie court within the 
United States, under the seal of the court, of his actual freedom. Nor is a negro or 
mulatto pcrsou*pcrmittcd to emigrate into, and settle within that state, unless within 
twenty flays tliereaftcr he enter into a btmd, with two or more freeholders, in $500, 
conditioned for his good behavior, and to pay for his support, if found unable to sup¬ 
port himself. This Act is still in force.. Sec E. S. of Oliio, 1831, and of Indiana, 
1838. These provisions have pretty ctl'ectually protected the people of-Ohio and 
Indiana from the presence of any colored population. A statute provision of the 
same import was passed in Michigan, April 13, 1827 ; and in Illmois a like policy 
appears in several statutes between 1819 and 18.'1.‘3, prescribing the means /cquisito 
for a black or mulatto person to accpiire a lawful residence. So, also, in Indiana, a ^ 
similar policy prevails by Act of 1831 ; but that icate liberally secures to the master 
the right to pass through the state to any other state vith his negro, or mulatto, or 
other servants.! In Connecticut, by statute, in 18.33, any colored person, not an in¬ 
habitant of the state, who shall come, to reside there for the purpose of being instructed, 
may be removed, under the Act for the admission and settlement of inhabitants; and 
it was matle penal to set up or establish any school or literary institution in that state, 
for the instruction of colored persons not inhabitants of the state, or to instruct or 
teach in any such schofd or institution, or to board or harbo", for thatjiurpose, any such 
persons, without the previous consent, in writing, of the civil authority of the town 
in which such school or institution might be. In an information under that provision 
against Priulenee Crandall filed by the public piosecntor, it was held, by Ch. J. Dag¬ 
gett, at the trial in 1833, that fi'ce blacks were not ntiz/'ns within the meaning of the 
term, as used in the eonsutiuion of the United States. And in “ An inquiry into the 
political grade of the free colored population under tlie constitution of the United 
States,” and of which John F. Denney, I^sq., of Pennsylvania, is the autll^*r, this same 
doctrine is elaborately sustained. The decision in Connecticut was brought up for 
review before the Supreme Court of Errors, and the great point fully and ably dis¬ 
cussed ; but the cause was deeided-on other ground, and the qiiestiqn touching the 
citizenship of free persons of color was left unsettled, tsince that decision, •William 
Jay, Esq., in “ An inquiry into the character and tendency of the American Coloniza¬ 
tion and American Anti-Slavery Societies,” (pp. 38—15,1 Ims aItJly enforced the other 
side of the question, that free colored people, or black jiersons, horn within the United 
States, are citizens, though under many disabilities- Perhaps, after all, the question 
depends more on a verbal than on aa essential distinction. It is certain that the con¬ 
stitution and statute law of New York (Coi^'t. art. 2, N. Y. Revised Statutes,*vol. i. 
p. 126, sec. 2) speaks of men of color as' being A'tizcns, and capable of being free¬ 
holders, and entitled to vote. And if, at common law, all human btings horn within 
the legiance of the king, and under the king’s obedience, were natural-born s^qlijects, 


f 

! By the constitution of Indiana, of 1851, (art. 13, sec. 1,) it is provided that “ no negro 
or mulatto shall come into or settle in the state after the adoption of this constitution.” 
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as justifies it, he loses his right to wages for the period 
he has served, (a) ^ A servant so hired * may be dismissed * 259 
by the master before the expiration of the term, either 


and not aliens, I do not pcrceiv(^ why this doctrine does not apply to the United 
States, in all cases in which there is no express constitutional or statute declaration 
to the contrary. Blacks, whether born free or in bondage, if born under the jurisdic¬ 
tion and allegiance of the United States, are natives, and not'aliens. They are what 
the common law terms natural-born subjects. Subjects and citizens arcjtin a degree, 
convertible terms as applied to natives; and though the term citizen seems to be appro¬ 
priate to republican freemen, yet wc are, equally, with the inhabitants of all other 
couttrles, subjects, for wc are equally bound by allegiance and subjection to the gov¬ 
ernment an6 law of the land. The privilege of voting, and the legal capacity for 
office, are not essential to the character of a cilizcn, for women are citizens without 
citlier; an&free people of color may enjoy the one, and may acquire, and hold, and 
devise, an*d transmit, by hereditary descent, real and personal estates. The better 
opinion, I should think, was, that nc-^roes or other slaves, born within and under the 
allegiance of the United States, arc natural-born subjects, but not citizens. ^Citizens, 
under our qpnstitution and laws' mean free inhabitants, born within the United States, 
or naturalized under the law of Con Tress. If a slave, born in thft United States, be 
manumitted, or otherwise lawfully discharged from bondage, or if a black man be 
born within the United States, and born free, he becomc3#thcnceforward a citizen, but 
under such disabilities as the laws of the states respectively may deem it expedient to 
prescribe to free persons of color. It was adjudged by the Supreme Court of Penn¬ 
sylvania, in 1837, tliat a ne^ro or mulatto was not entitled to exercise the right of 
suffrage. Ht^ibs v. Fogg, 6 Watts, 5.53. And it has been adjudged in Tennessee, in 
1838, in tfie case of The State v. Claiborne* Meigs, 331, that free blacks are not 
citizens w'*hin the provision of the constitution of the United States, art. 4, sec. 2 ; for 
free negroes are not in any of the states entitled to a//Uie privileges and immunities of 
citizens, and a state may constitutionally jirohibit free persons of color from removing 
into the state to reside therein. Sec, also, tlui official opinion the attorney-general 
of the United^tates, that free persons of color in Virginia w'Cre not citizens within the 
intent and meaning of the Act of Congiess regulating the*foreign and coasting trade. 
Opinions of the Attorneys-General, Nov. 7,1821, vol. i. 382. 

(a) Huttman urBoulnois, ^Carr. & Payne’s N. P*Rep. 510. Turner v. Robinson, 
6 Ibid. 1.5? Libhart v. Wood, 1 Watts & Serg. 265. If the servant, according to this 
last cause, commits a grimiual offence, though not immediately injurious to his 
master, ho cannot recover his \\»ges.’ A person hired by the year cannot quit the 
service without forfeiting his salary, nor wan he be dismissed at pleasure, or \yithont 
just cause, and thereby be deprived of it. Beckman y. N. O- Cotton Press Co. 12 
L’a Rep^. 67. Sec, also, infra, 509. Covenants for jtersonal service cannot be spe¬ 
cifically enforced; but the excepted casciFt^ apprentices depend upon parental au¬ 
thority, and of soldjers and sailors on national policy. Mary Clark’s case, 1 Black¬ 
ford’s lud. Rep. 122. « 


1 Under an ordinary cc^tract of hiring by the day, the person hired is not bound to pro¬ 
long bis services, in order to complete any particular piece of'work on which be may hap¬ 
pen to be employed. Wyugert r. Norton, 4 Mich. 286. 

26 ' ’ 
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for immoral coifeuct, wilful disobedience, or habitual neg¬ 
lect {a)' 

There are many important legal consequences which flow 
from this relation of master' and servant. 

The master is bound by the act of. his servant, either in re¬ 
spect to contracts or injuries, when the act is done by authority 
of the master. If the servant does an injury fraudulently, while 


(a) Cullo V. Brouncker, 4 Carr. &Piu'nc’s N. P. Rep. 518. Domestic or monial 
servants, tliougli hired lor a year, may, by the eu.stom respecting them, bo dismissed 
on a month’s notice, or on tlie p.iymeiit of a inontli’s wages. 12 J. B. Moore’s Rep. 
556.'^ If there be an entire and express contract that certain wages or o'^mpensation 
are to be paid, on condition of a ser^cc performed, the service is a condition pre¬ 
cedent, and must be performed licfore suit brought. Cutter y.'-Powell, 6 Term R6p. 
320. But if a servant be hired in the common way, with reference to’a general 
understanding, he is, said Lawrence, J., in that case, entitled to wages for the time he 
serves, though it be not for the whole year. If liircd to labor for a specific time, and 
he serve^part of the time, .ind is disabled by sickncss'^from completing the service, he 
is entitled to be paW prorata. Fenton v. Clark, 11 Vcrinont Rep. 557. If the hired 
servant for a year loaves the service within the year without cause, it seems to have 
been conceded, in Hartwell r jewott, 9 N. H. Ri-p. 249, that after the expiration of 
the year the servant might maintain a r'Uit on a f/uaiitian nteruit for the time he served. 
In Nolan v. Danks, I Rob. L’a Rep. 332, it was held, under the Louisiana'Code, that 
if a laborer, without just c-ause, before the exjnratioii df his^term of service, leaves 
his employer, he forfeits his wages. If Ins employer sends him away without just 
cause before the end of the term, lie is*entitled to his full wages for the fulftcrra; and 
if he be discharged, for good caii^e, before the end of his term of service, he is en¬ 
titled to his wages up to the timb of his discharge. This last point is contrary to the 
rule as stated in the text, and seems to be not i|iiitc cotisistcnt with the first point in 
the derision, though i‘ is supported by the court with some strong considerations. 
The rule in New York is, that if a person liired for a certain time, at anpecified com¬ 
pensation, be discharged without cause within the time, he is entitled to his full wages 
for the whole time; but the question of compensation .seems to be subject to reason¬ 
able qualifications.^ Costigan v. Mohawk R. R. Co. 2 iOenio, 609. Mr. Sedgwick, in 
his Treaii.se on the Measure of Damages, p. 219, says, that it is a delicate and vexed 
question whether the party has any redress who fails to perform an agreement which 
is entire, and only performs part of it, though the dorig of the thing is a condition 
precedent. Sec infra, p. 509, where the suljgect is further considered. 


* The rule on tire subject of wilful disobet .ence is very stern. See the case of Turner 
V. Mason, 14 Mees. & Weis. R. 112. Xo case in tins’-country, it is believed, goes so far in 
upholding the authority of the master. 

A governess is not Within the rule, fodd v. Kerrich, 14 K. L. & Eq.rf433. 

8 Rut where a person who agreed to work for a given time, and had the privilege of 
leaving if dissatisfied, left without alleging any dissatisfaction, but merely to attend to 
other business, it was held he could not recover for what he had done. Monell ». Bunu, 
4 Denio’s I{. 121. Lantry v. Parks. 8 Cowen’s R. 63. t 
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in the immediate employment of his master, fhe master, as well 
as the servant, has been held liable in damages; and he is also 
said to be liable if the injury proceeds from the negligence or 
want of skill in the servant, for it is the duty of the master to 
employ servants who were honest, skilful, and careful, (a). The 
master is only answerable for the fraud of his servant while he 
is acting in hi^business, and not for fraudulent or tortious acts, 
or misconduct in those things which do not concern his duty to 
his master, and which, when he commits, he steps dbt of the 
course of the service (If) ^ ‘But it was considered, in JXPManus 
V. Crickett^ (c) to be a question of great concern, and of much 
doubt and uncertainty, whether the master was answerable in 
damages for an. injury wilfully committed by his servant, while 
in the *performance of his master’s business, without the direc¬ 
tion or assent of the master. The court of K. B. went into an 
examination of all the» authorities, and, after much discussion 
and great consideration, with a view to put the question at rest, 
it was decided that the master was not liable in trespass for the 


(a) 1 Blacks. Com. 431. |Dy. IGl, j)!. 4.5. 2.3S b, pi. 38. Grammar «. Nixon, 

Sir.653. Slj w. Kclgloy, 6 Esp. N. 1’. Cas 6. Penn. D. and M. Steam N. Co v. 
Ilungerfofd, 6 Gill & Johnson, 291. Cowcnjs#., in Wright u. Wilcox, 19 Wcndell» 
345. Po^hicr on Obligations, Nos. 453-456. Domat, 1, 16,3, No. 1. llarriss w. 
Mabry, 1 Iredell, N. C. liep. 240. . 

(h) Lord Kenyon, in Ellis v. Turner, 8 Term Hep. 533. Parker, Ch. J., in Foster 
u. The Essex.Bank, 17 Mas,s. Rep. .508-510. Richmond Turnpike Co. v. Vander¬ 
bilt, 1 Hill’s^. Y. Rep. 480.2 • • • • 

(c) 1 East, 106. • 


• 

1 Mitchell II. Cressweller, 16 E. 1..' & Eq. 448. Arm.etrong v.' Cooley, 6 Gilman, B. 
609. Wolie v. Merseroa^, 4 Duer, 473. Church v. Mansfield, 20 Conp. 284. Phil. & K. 
B.B. Co. V. Derby, 14 How. U. •. 468. Southwick r. Estes, 7 Cush. 386. Thames Steam¬ 
boat Co. V. Housatonic R. Co. 24 Conn. 40* Hibbard v. N. Y. & Erie R. R. Co. 15 N. Y. 
(1 Smith,) 455. Whore the conductor of a railrdad train detained the train alEnigbt at a 
^tation on the route, and the jury found that such dStenfjon was wilful on the part of the 
conductor, the N. Y. Court of Appeals hclAhat this principle did n<lt apply, and that it 
must be assumed, in the absence of afty finding or even proof to the contrary, that it was 
practicable for the^defendants to have found another conductor and forwarded the train 
without injurioi*} delay. Weed v. Panama'^. R. Co. 17 N. Y. (« Smith,) 362^ 

2 Thl*la8t c&se was affirmed in tlio Court of Appeals, 2 Comst. R. 497. TWpresident 
of the company, who was also its general agent, approved of the INspass complained of, 
(and even encouraged its commission,) yet it was held that the company was not liable, 
for its agents had no authority to authorize the doing of an unlawful act 
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wilful act Sf his servant, in driving his master’s carriage 
• 260 against another, without his-naster’s direction) or * assent. 

The court considered that when the servant quitted sight 
of the object for which he was employed, and without having 
in view his master’s orders, pursued fhe< object which his own 
malice suggested, he no longer acted in pursuance of the author¬ 
ity given him, and it was deemed, so far, a wilfifl abandonment 
of his master’s business. The case has received the sanction of 
the suprdine courts of Massachusetts and New York, {a) on the 
ground that there was no authority Trom the master, express or 
implied, and the servant in that act, was not in the employment 
of his master, {b)^ “ - 


(а) 17 Mass. Rep. 508-510. Wiiglitw. Wilbo.'c, 19 Weiulcll, .3-13. Croft v, Alison, 

4 Barnew. & Aid. 590, S. I’. ^ t 

(б) In Brady r. Giles, 1 Moody & Robin.son, 494', Lord Abinger held it to be a 

question of fact for a jury, whether the servant was acting as the servant a#" the party 
hiring or of the easier. But in Chandler v. Broughton. I Crompton & Mecson, 29. it 
was held that if the owner of a carriage is sitting aside of his servant who drives, and 
the horse runs away and inj^^cs others, trespass lies against the master as being his 
act. The master is liable as a co-trespasscr, if he is jierfectly passive without any in¬ 
terposition when the driver was doing the wrong. A passive acquiescence is infera¬ 
ble. M’Laugblin r. Pryor, 1 Carr. & Marshman, 354. 13^ the New York R. Statutes, 

3 edit. vol. i. 874, the owners of every carriage running or travelling ujon any turn¬ 
pike road or public highway, for thc**convc} ance of passengers, arc made liable, 
jointly and severally, for all injuries and damages done by any person inttheir em¬ 
ployment as a driver, while driving such carriage, whether the act occasioning such 
injury or damage be wilful or negligent, or othcr\vi-e, in the same manner ns such 
driver would be liablu'-*. This stringent provi-ion has a salutary tendency to secure . 
the selection of competent and careful drivers. The dividing line, sai<l .5udge Cowen, 
between an act of the servant in the employment of his master, for which the master 

is oris not liable, i? the wilfulness of the act. But though the master he liable for the 
servant’s negligence to the injiir\»Lof another, when doi^g a lawful lict in his service, 
he Is not liable if thd act be wilfully unlawful. Unless shown to be done by the roas¬ 
ter’s authority. Lyons V. Martin, 8 Adolph. & Ellis, 512. No^ is the master who uses < 
duo diligence in the selection of his servants, answeraWe to one of them for an injury 
received by him in consequence of anithcr’s«carclessness while both were engaged in 
the same service. There is no c.\|>ross or implied contract or principle of policy ap¬ 
plicable to the case as betweerv two sci v.itits in the same service, and giving an action 
against the master’for an injury by one v^Slie other. Far well w. B. & W. Railroad, 

4 Metcalf, 49.® 



1 The smie principle was declared to bo law in North Carolina. Wessorftf. Railroad Co. 
4 Jones, Law, (N. C.) f7S. ^ 

3 See a similar statute in Illinois. Rev. Stat ch. 93, ^ 6. Tuller v. Voght, 18 Ill. 277. 

8 See the following cases confirmatory of this doctrine. Priestley ». Fowler, 3r M. & 
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If a servant employs another servant to 3o his business, and 
in doing it, the servant so employed is guilty of an injury, the 
master is liable. Thus, in Bush v. Steifiman^ (a) A. contracted 
with B. to repair ,a house, and B. contracted with C. to do the 
work, and C. contratfte<| with D. to furnish the materials; and 

(o) 1 Bos. & Pall. 404. Ranilleson v. Murray, 8 Adolph. & Ellis, 109, S. P. See, 
also, Burgess v. Gray, 1 Manning, Granger & Scott, 578. A., the owner and occupier 
of premises adjoining the road, employed JB. to make a drain, and the vtOrkmen under 
him placed gravel on the^ highway, by which C. was injured, and A. was held liable 
for it The possessor of fixed property must be responsible for the acts of those he 
employs. But the principal is not liable to one agent or employee for damages oc¬ 
casioned by the negligence or misconduct of another agent or employee; for the rela- 
^on of ijjaster and servant, or principal and agent, creates no contract of duty, that 
the scrvg,nt or agent shall suffer no injury from the negligence of others, employed by 
him in the sainc business or service. Story on Agency. The Supreme Court in 
Georgia, in Scudder v. Woodbridgi^ 1 Kelly, 195, limit this rule to free white agents, 
and it is not applicable to shnes. The principal i.s in that case liable from necessity, 
resulting from interest to the owner and humanity to the slave. ^ 

—_ M . . ......... - - - ^ 


Weis. 1. Brown v. Maxwell, 6 Hill, 694. Hutchinson *. Yorko, &c. Railway Co. Law 
Journal Rep. 29G, Sept. 11)60. Wigmore v. .Jay, Id. 300. Murray v. S. C. R. Road, 1 
McMullen R. 386. Coon r. S. & U. K. R. Co. 6 Barb. S. C. R. 231. Affirmed on appeal, 
1 Selden, R. 492. Albro v. I^gawam Co. 6 Cushing, K. 76. Sherman ». Rochester iSfSy. 
R. Co. 15 Bijjrb. R. 674. Lloyd v. The Major, 1 Selden, R. 369. Mcars v. Cora, of Wil¬ 
mington, *9 Ired. R. 73. Hayes v. W. R. Cor^. 3 Cush. 270. King v. B. & W. R. R. 
Corp. 9^ush. 112. Ryan v, Cumberland V. R. Co. 23 Renn. 884. Homer v. Ill. Cen¬ 
tral R. Co. 16 Ill. 650. Madison R. R. Co. v. Bacon, G<Ind. 205. And this rule applies to 
tho case of a person who is injured whilst voluntarily assisting the servants in their work. 
Degg r. Midland Railway Co. 40 E. L. & Eip 376. But a switch-tender, employed 
by a railwajfccompany on a portion of its trank upon which it permits another company 
to run trains, is not a servant of the latter ; and an engincep of tho latter, injured by tho 
negligence of such switch-tender, may maintain an action against the switch-tender’s 
employer. Smith v. N. Y. & Harlem R. R. Co. 19 N. Y. (5 Smith,) 127. But the mas¬ 
ter mustjiave exercised rcasoiiable care in the selecSon of the servant; Wiggett v. Fox, 
86 E. L.»& Kq. 486; Tarrant v. Wcbb,’37 E. L. & Eq. 281: for in this a.s in other cases he 
is liable for any injurie%to the servant, while in his employment, wlych have been caused 
by his neglect. Paterson v. Wtllace, 28 E. L. & Eq. 48. Marshall v. Stewart, 33 Id. 1. 
Keegan v. Western R. Gorp. 4 Sold. 176> McMillan v. Saratoga R. Co. 20 Barb. 449. 
Noyes v. Smith, 2 Wins. (28 Vt.) 69. Byron ».*Telcgi-aph Co. 26 Barb. (N. Y.) 39. Hal- 
lower Henley, 6 Cal. 209. Indianapolis R. R. Co. Li^ve, 10 Ind. 664. 

It seems that the rule is not different tWq^gh both servants are nbt in a common em¬ 
ployment. Gillshannon v. ^tony Brook R. R. Corp. 10 Cush* 228. Russell v. Hudson R. 
R. R. Co. 17 New York, (3 Smith,) 134. ^be rule appears to be different iu Indiana. 
Fitzpatrick v. Bi R. Co. 7 Ind. 436. But IWOhio, this doctrine ffe qualified, and a railroad 
company waslield liable where tho injury was caused by the negligence of a superior 
servant. Little Miami jjl. R. Co. v. Stevens, 20 Ohio, 416. This rule is approved in In¬ 
diana. Qillonwater v. Madison R. Co. 6 Porter, 839. Fitzpatrick v. New Albany R. Co. 
7 Id. 43*6. And see Walker v. Bolling, 22 Ala. 294. * 

26 * 
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the servant of D. brought a quantity of lime to the house, and 
placed it in the road, by which the plaintiff’s carriage was over¬ 
turned ; it was held that A. was answerable for the damage, on 
the ground that all the sub-contracting parties were in the em¬ 
ployment of A. But to render this principle applicable, the 
nature of the business must be such as to require the agency of 
subordinate persons, and then there is an implie'd authority to 
employ such persons, (a) * 


(a) lu Laugher v. Pointer, 5 Barnew. & Cress. 547, the K. B. were equally divided 
in opinion oil the nice and difficult question, whether the owner of a carriage was 
liable for an injury to the horse of a third person, by the negligent driving' of the car¬ 
riage, when the owner had hired the pair of horscs of a .stable-keeper to draw it for a 
day, and the owner of the horses had provided the driver. In Quarinan v. Burnett, 
6 AI. & W. 499, in the Exchequer, 1840, the same question arose, and it was decided 
that the owner of the carriage was not liable. Mr. Bp.ron Parke ob.servcd, in this 
case, that he concurred with the view of the subject" taken by Lord Tenterden and 
Mr. Justice Littledale, in the case of Laugher v. Pointer, and which case, as Judge 
Story observed, in his Treatise on Agency, see. 453, b. note, had exhausted the whole 
learning on the subject.’^ 


1 On the subject of injuries arising from negligence, it is said, in Bed's v. Housatonic R. 
R. Co. 19 Conn. 11. 560, that the pbiiiitilTi> not preicnted from recovering, unlesa he might, 
by the use of ordinary care, have avoided the consequences of the defendant’s negligence. 
If by ordinary care he might have avoiilcd injury, he is the author of hiipown injury. 
See, also, Davies v. Mann, 10 Mccs. & Weis. It. 546. 

^ The difficulty in deciding tlii« class of cii=cs consists in determining who if.'to be re¬ 
garded as the nimier of the wrongdoer; whctlicr he Is the master who directs the, work to 
be done, or he who, having engaged to do the woik. sends his own servant to fulfil the 
engagement. In the liqeguage of Parke, B., ((Juanrian v. Burnett,) “that person is un- 
donbtedly liable, who stands in the relation of master to the wrongdoer*. ’ The later 
cases have adhered to the opinion of Mr. .Justiee Littledale, in Laugher v. Pointer, and 
hold that he is the responsible party svlurdirects his servant to fulfil his engagement, and 
not he who only engagis n person ej-t rcesiiuj a 'hslinvt callnlo, by the misconduct of whose 
servant the injury is caused. Milftgan v. Wedge, 12 Ad. & Id. 7-37. Kapson j, Cubitt, 
9 AI. & W. 710. Allen o. He-yward, 7 Ad. & El. N. .S. 900. Rich v. Bastcrfielit, 4 Alan. 
G. & Scott, SOI. Recdie v. N. W. Railway Go. (Kxcheq’r) 13 .Jirist Rep. 659,1840. S. 
C. Law Reporter, April, 1850, p. 626. Weyant v. N. Y. Harlem R. Co. 3 Duer, 360. 

An exception to the general rule was suggesfisd in some of the earlier English case^ in 
respect to injuries caused by the negligent management of real property; and it was de¬ 
clared that the owner must takri care that his property was so used that others are not 
injured, whether his property was manage Iny his own servants, or by contractors, or 
tbeir servants. (Per Littledtle, .Justice, in Laugher v. Pointtr, citing Bush v. Steinman, 
supra. Sly v. Edgley, 6 Esp. K. 6. Leslie cJ||punds, 4 Taunt. R. 649.) 

But thistdistinction, after having been quflffioned in Alpligan v. VVe<H;e, and,AllAi V. 
Hayward, h.as been exptes.sly overruled in the case of Reedie v. N.'W. Railway Co. It 
wns there held, that the case of Bush v. Steinman was only susfainable, if at all, on the 
ground of nuisnnee. ^ 

On the point whether the owner of real property is responsible for injuries oegnsioned 
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It is said that the master may give moderate corporal correc¬ 
tion to his servant, while employed in his service, for negligence 
or mfsbehavior. (a) But this power does not grow out 
• of the contract of, hiring; and Doctor Taylor {b) justly * 261 
questions its lawfulnfiss^ for it is not agreeable to the 
genius and spirit of the contract. And without alluding to 
seamen in the merchants’ service, it may safely be confined to 
apprentices and menial servants while under age, for then the 
master is to be considered as standing in loco parerSlis. It is 
likewise understood that a servant may justify a battery in the 
necessary defence of his master. The books do not admit of a 
doubt on this point; but it is questioned whether the master 
cS.n in like manner justify a battery in defence of his servant. 
In the case of Leioard v. Basely, (c) it was adjudged that he 
could not, because he had his remedy for his part'of the injury 

~ — ■ » ---— 

f 

(a) 1 Black's. Com. 428. 1 Hawk. 1*. C. b. 1, ch. 29, see. 5; b. 1, ch. 60, sec. 23. 

, (6) Elements of Civil Law, p. 413. The right is denied in Pennsylvania. Com¬ 
monwealth V Baird, 1 Aslimead’s Rep. 267. 

(c) I LordKaym. 62. 1 Salk. Rep. 407. 

--- • - ^ _ 

by otUers not#tanding in the relation of servants to him, see Rich v. Basterficld, supra. 
King V. I’odl}'', 1 Ad. & El. 822. S. C. 3 Nev. Si^L 627. King v. Mnore, 3 Ad. & El. 184. 
Barnes «.|jiVard, Law .Journal Bep. C. 1’. 19.j, .July, 1.‘'50. Fish v. Dodge, 4 Denio, 311. 
Mayor of N. Y. v. Bailey, 2 Denio, 433, per Walworth, Ch. Overton e. Freeman, 8 E. 
L. & liq. 479. Gilbert v. Beach, 4 J'iucr, (N. Y.) 495. Congreve v. Morgan, 5 Duer, (N. 
Y.) 496. Carman v. R. R. Co. 4 Ohio, (N, S.) 399. 

The (loctrim of Bush v. Steimnan, is not nowVecognized in En^and. Overton v. Free¬ 
man, 8 E. I... & Eq. 479. Rccdie v. N. AV. R. Co. 4 Exch^ 26G. Peachey v. Rowland, 
16 Jil. L. & I<lq. 442. It has been rejected in New York, Blake v. Ferris, 1 Sold. 48; and 
see Stevens v. Armstrong, 2 Id. 43.5: in Mas.sachusetts, Hilliard v. Richardson, 3 Gray, 349, 
where the,coHrt reviews the cases and examines the authority of Bush v. Steinman itself; 
and in Michigan, DoForrest v. Wright, 2 Mich.^GS. It is sustained in Wiswall v. Brinson, 
10 Ired. 654; and in .8to;|o i'. Cheshire R. Corp. 19 N. H. 427. • 

For further illustration of the i^iestion who is the responsible master, see Sproul v. ITem- 
mingway, 14 Pick. R. 1. Stone v. Codmait*, 15 Id. 297. Ross v. The Jhiyor of JIadison, 1 
Smith’s (Ind.) Rep. 98. McCleary v. Kent, 3 ifuer, 27. Sadler v, Heiilock, 30 E. L. & 
Eq. 167.^ Steel v. Southeastern R. Co. 32 Id. 366. Scott^r. Mayor, &c. 38 Id. 477. Mc- 
GatrickV Wason, 4 Ohio, (N. S.) 660. Gofr^icr v. Cormack, 2 E. D. Smith, (N. Y.) 254. 
Cincinnati «. Stone, 6 Ohio, (N. S.) 38. Crocker v. Calvert, 8 Ind. 127. Patten v. Rea, 
40 E. L. & Eq. 329.* 

An owjier of l«nd made an excavation therein, within two feXt of a public street, and , 
tvsed no precauflon against the danger of falling into it. A person in the night-time fell 
into the excavation, am^ was injured, and it was held that the owner was not liable. 
Howland v, Vincent, 10 Met. R. 371. 

This case can hardly be reconciled with the case of Barnes v. Ward, cited supra. 
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by the action per quod servitium amisit. It is, however, hesitat¬ 
ingly admitted in Hawkins, and explicitly by other authorities, 
that he may; and the weight of argument is on that side, {a) 
In England there seems to be a distinction between menial and 
some other servants, but I know of nOfJegal distinction between 
menial, or domestic and other hired servants; and the better 
opinion is, that the master is not bound to provide even a me¬ 
nial servant with medical attendance and medicines during 
sickness.’' [b) 

« 

III. Of apprentices. 

Another class of servants are apprentices, who are bound to 
service for a term of years, to learn some art*^ or trade. The 
temptations to imposition and abuse to which this contract is 

liable, have rendered legislative regulations particularly neces¬ 
sary.^ 

*262 * It is declared, by the statute law of New Vork, (c) 

(and which may be taken for a sample, in all essential 
respects, of the general law in the several states on the sub¬ 
ject,) (t/) that infants, if males, under twenty-one, and if un- 


(a) 2 Roll. Al)r. 546, D. 1 Rlacks.' Com. 429. Hawk. P. C. b. 1, cli. CO, sec. 23, 
24. Reeve’s Domestic RcIation.s, p. .378. In Loui>iana, it is expressly declared by# 
law, that a master may justify an assault iti defence of his servant, as well as a ser¬ 
vant in defence of his master. The l ight is made to rest, in the one case, upon inter¬ 
est, and in the other i^on duty. Civil Code of Louisiana, art. 169. 

(b) Sellen v. Norman, 4 Carr. & Payne’s N. P. Ri*p. 80. '> 

(c) N. Y. Revised Statutes, vol. ii. p. 1.54, sec. 1, 2, 4. 

(el) Statute of Illinois, of 1st of June, 1827 ; of Indiana, of Fch 15, 1818, though . 
it would seem, by the W'ords of |he last Act, that the'infant might bind himself an 
apprentice of his own free will, without any.other consent. Elmer’s New Jersey 
Digest, 12, 410. R. S. N. J. 1847, p. 370. Purdon’s Penn. Dig. 58. Virginia Re¬ 
vised Code, edit. 1814, vol. i. p. 240. Statutes of 0,'‘io, ChSsc’s edit. vol. iii. 1876. 
Massachusetts Revised Statutes, 18.36. Revised Code of Mis.sissippi, edit. 1822, p. 393. 
Revised Statutes of Missouri, 1835, p" 66. Revised'statutes of Vermont. 1839, p. 
344. Dorsey’s Statutory Tes^tamentary Law of Maryland, 1838, p. 30. Some of the 
statutes arc much more provi.sional thyi'others, and they generally require the ap¬ 
prentice to be taught to read, write, and cipher. ‘In some of the states there seems to 


1 T> . • ® 

* By a recent Act in Maine, ten hours’ labor, in the absence of any special agreement, is 
made a legal day’s w'ork; but the Act does not extend to montli^ labor, or to agricultural 
employments. Acts of Maine, 1849, ch. 83. There is a similar provision in N. Hampshire. 
Laws of N. 11. 1847, cb. 488. # 
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married females, under eighteen years of age, may be bound 
by indenture of their own free will, and by their own act, with 
the consent of Iheir father, or mother, or guardian, or testarhen- 
tary executors; or^ by the overseers of the poor, or two justices, 
or a judge, as the case^may be, to a term of service, as clerk, 
apprentice, or servant, in any profession, trade, or employment, 
until tha age twenty-one years if a njale, or until eighteen 
years of age if a female, or for a shorter time. In all indentures, 
by the officers of the city or town, binding poor chilcften as ap¬ 
prentices or servants, a covenant must be inserted to teach the 
apprentice to read and write, and if a male, the general rules of 
arithmefic; and the overseers of the poor are constituted the 
guardians of every such indented servant, (a) The age of the 
infant\nust be inserted in the indenture, and the consent of the 
father or guardian mmst be* signified by a certificate at the end 
of, or indorsed upon, the indenture, {h) For refusal to serve and 
work, infants are liable to be imprisoned in jail (intil they shall 
be willing to serve as such apprentices or servants; and also 
to serve double the time they had wrongfully withdrawn them¬ 
selves from service ; provided the same does not extend beyond 
three years next aftfer tlic end of the original term of service. 
They are*also liable to be imprisoned in some house of correc¬ 
tion, not exceeding a month, for ill-behavior or any misdemean¬ 
or. (c) Infants coming from beyond sea may bind themselves 
to service until the age of twenty-one, and even beyond it, 
provided jt be to raise rsoney for the payment^of their passage, 

be no provision, except for finding out poor cliildrcn and orphnps. In Virginia, 
orphan bpys, bound apprentices, are to be taught c<Jhimon arithmetic; but by the Act 
of 1804, ch. 60, black or mulatto orphans were not to be taught reading, writing, or 
arithmetic. • • 

(o) This clause, relative to instruction, was first directed in New York, by the stat¬ 
ute of 1788, to bo inserted in the indentufc, an^ it was not required by the English 
statutes. In Connecticut, the officers or propriett^s of factories, and all manufactur¬ 
ing estivlilishments, are required to have ^11 the childibu employed therein, whether 
bound by indenture or otherwise, taught to*rcad, and write, and cipher, and made to 
attend public worship, and to take due care of their morals; and they are made sub¬ 
ject to the visit^ion of the civil authorities in these I’cspecls, and are liable to fine, 
and to h*,vc tli« apprentices dUscharged, if found in 'default. Statutes of Connecticut, 
1838, p. 415. * • 

(6) New York RevisA Statutes, vol. ii. pp. 154, 155, sec. 3, 8,10; p. 158, sec. 27. 
(c) Ibid. pp. 158, 15a, sec. 28, 29, 30, 31. 
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and the term of such service does not exceed one year, (a) 
Grievances of the apprentice or servant^ arising from ill- 
*263 usage on the part of *ttie master, or grievances of the 
master arising from a bad apprentice, are to be redressed 
in the general sessions of the peace, o|c by any two justices of 
the peace, who have power to annul the contract, and discharge 
the apprentice, or imprison him, if he should be in the wrong. (6) 
It is further specially and justly provided, that no person shall 
take from'any journeyman or apprentice any contract or agree¬ 
ment, that after his term of service expired he shall not set up 
his trade, profession, or employment in any particular place j nor 
shall any money or other thing be exacted from any journeyman 
or apprentice, in restraint of the place of exercising his trade. (<?) 

The statute of New York (of which I have given the mate¬ 
rial provisions) contains the substance of the English statute 
law on the subject, and the English decisions are mostly appli¬ 
cable. The iitfant himself must be a party to the indenture, 
except in the special case of an apprentice who is chargeable as 
a pauper. The father has no authority under the statute (and 
the latter cases say he has no authority even at common law) 
to bind his infant son an apprentice, without his assent; and 
the infant cai^iot be bound by an act merely in pais ^ and if he 
be not a party to the deed, he is not bound, {d) It is settled 
principle of the English and American law, that the relation of 
‘ master and apprentice cannot be created, and the corresponding 
rights and duties of the parcrit transfewed to a master, except 
by deed, (e) ^ The* English statute law as to binding out 

> « 

(a) N. Y. Revised Statutes, vol ii. p. 156, sec. 12. 

(5) Ibid. p. 159, sec. 32. 

(c) Ibid. p. 160, .?ef:. 39, 40. ^ * 

frf) The King v. Inhabitants of Cromford^S East’s Rep. 25. The King v. Inhabit¬ 
ants of Amesby, 3 Bsmiew. & Aid. 584. In the matter of M’Dowles, 8 Johns. Rep. 
328. Stringfield v. Hciskell, 2 Yc.ger’s Tcnn. Rep. .546. Pierce v. Messenburgh, 4 
Leigh’s Rep. 493, Harney e. vlwcn, 4 Bla.kf. Iiid. Rep. 337. Balch v. Smith, 12 
N. II. Rep. 438. In Maryland, the father appears to have tlic discretion to bind out 
his child as an apprentice, on reasonable terms, without any consent on the part of 
the child. Dorsey’s Statutory Testamentary Law of Maryland,’1838 p. 30. 

^e) Castor v. Aides, 1 Salk. Rep. 68. King v. Inhabitants of Bdw, 4 "Maule & 
---a__ 

1 See Peters v. Lord, 18 Conn. R. 337. As to the effect of the father's contract in the 
indentures, see Van Dorn v. Young, 13 Barb. R. 286. » 
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minors as apprentices,to learn some useful art, trade, •or *264 
calling, has probably been very generally adopted in this 
country, with ^me local variations,^ and with the settled limi¬ 
tation tha^ both pyent*or guardian and infant (except the case 
of paupers) must signi:^ their assent by being parties to the 
deed, (a) The general rule is, that male infants may be bound 
till their* arrival at the age of twenty-one, but females only 
till their arrival at the age of eighteen, (b) ^ In Pennsylvania, 

Selw. 383. Squire v. Whipple, I Vcrnlont Rep. 69. CommonVealth v. Wilbanks, 
10 Serg. & Rawle, 416. The statute of 5 Eliz. required the binding to be by inden¬ 
ture. • 

(a) Statutes of Connecticut, 1838, p. 413. In North Carolina, under the Acts of 
1?62, 179^, and 180(7, and revised and amended in Revised Statutes of N. C. 1837. 
vol. i. tlie county court may bind out poor orphan children and illegitimate children 
until 21 years of age in males;iand 1^ in females, as apprentices, and the master is to 
teach them to read and write^ and, at the expiration of the apprenticeship, to make 
them an allowance. The binding must be by indenture ; and the statute had in view 
the English regulations in the stati tcs of 5 & 43 Eliz. Though aft the regulations be 
not precisely followed, the deed is only voidable by the parties. This is the M|^ral 
rule. Petersdorff’s Abr. tit. Apprentice, ch. 3, B.; 13 Jbhns. Rep. 245 ; nor does a 
mere abandonment of service by the apprentice avoid it. Down v. Davis, 4 Dev. 
Rep. 64. This is also the English rule. 6 Mod. Rep. 69. 6 Term Rep. 652. 16 
East’s Rep. 13, 27. 3 Maiflc & Selw. 189. 

(/>) 4 Gret^lcafs Rep. 36, 40. Revised Laws of Illinois, edit. 1833, p. 68. This is 
the rule in Ohio, and the indenture of service is to he executed by the father, or, in 
case of liii death or incapacity, by the mother, or by guardians appointed for infants 
tinder 12 or 14, or by the trustees of the town', as the case may he; and it does not 
seem to require that the infant should join the execution of the indenture. Statutes 
of Ohio, 1824. In Connecticut, the statute requires that the nuinor’s assent should be 
expressed in*the indenture, by subscribing tlic same, when hound by the parent or 
guardian, as an apprentice, to learn some trade or profession. Males may he bound 
till'21, and females till 18. Revised Statutes of Connceticut, 1821. If the guardian, 
in Ohio, binds oift the infant until 18 or 21, the Ceurt of Common Pleas must ap¬ 
prove of the terms. Chase’s Statutes of Ohio, vol. ii. p. 1318. Under tlte English 
statute of 5 Eliz., an indenture of apprenticeship, for a less periojJ than seven years, 
is voidable at the election of tlfc parties, and not otherwise. Rex v. luhabitants of 
St. Nicholas, Burr. Sett, Cas. 91. Gray*i;. Cookson, 16 East’s Rep. 13. 

__ _ ^ — __ 

The indentures will not he rendered iuv^id by a faililre to specify the trade, employ¬ 
ment, or profession in which the infaii^ is to n^instructed. FowJcr v. Hollenbeck, 9 Barb. 
809. Though the indentures bo void for informality, yet if the parties have lived together 
ae master and servant, neither party can have a claim against thg other beyond the condi¬ 
tion of t|§B iudeiffures. Malthjf v. Harwood, 12 Barb. K. 473. 

t As to what will be a defence to an action for breach of a covenant to teach an appren¬ 
tice a trade, see Bell v. Harrington, 3 Jones, Law, (N. C.) 320. 

9 An apprentice is not concluded by a statement of his age in the indentures. Drew w. 
Peckwell, 1 E. D. Smith, (N. Y.) 408. 
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though infants may be bound to apprenticeship under the usual 
checks, (a) yet it has been held (b) that an infag^ could not be 
bound by his father or guardian, as a servant t(^nother; while 
in Massachusetts their statute law concerning apprentices does 
not make void all contracts binding th^ minor to service that are 
not made in conforniity to the statute. It has been held (c) that 
the father may, at common law, bind his infant 'son to service, 
and the contract will be good, independent of the statute. The 
doctrine is contrary to the English law, and to the construction 
of the statute of New York, and to the rule in Pennsylvania; 
and it has been questioned, in the case of The United States v, 
Bainbridge. (d) It was decided in that last case that the father 
could not bind his infant son, without his consent, to military 
service, and that where his enlistment has been held valid, it 
was by force of the statute authority* of tiie United States. In 
Louisiana, a minor may be bound to serve as an apprentice to 
learn some artW trade, with the consent of the parent, or tutor, 
or ^Ifish judge ; and the time expires at the age of eighteen in 
males, and fifteen in'females. The contract is made before a 
notary, and read to, and signed by the parties, (e) The master 
may correct his apprentice with moderation, for negligence or 
misbehavior. (/) Wlg'ther an indented apprentice can 
* 265 be assigned by one master to another, is a * q^uestion 
which docs not seem to have been definitely settled, (g-) ^ 


(а) Conmionwealth v. Vanloar, 1 Serg. & Kawlo, tnH. Commonweatth v. Moore, 
1 Ashmead’a Hep. 123. Gritlirie v. Murphy, 4 Walts, 80. Purilon’a Dig. 58, 60. 

(б) Respubhea v. Keppele, 2 Dali. Itcp. 197. 13ut seo cuntia, 1 IS. & K. 252. 

1 Browne, 275. * 

(c) Day V. Everett, 7 Mass. Ttep. 145. 

(d) 1 Mason’s Eep. 71. ^ 

(e) Civil Code of Louisiana, art. 158-167. l 

{/) Ibid. Commonwealtli v. Baird, 1 A^imead’s Penn. licp. 267, S. P. 

(^) The better doetrinc is, that an apprentice cannot, without lii.s consent, be trans> 
ferred or assigned by his niasv~r. Ilaley' v. Taylor, .3 Dana’s Ken. Rep. 222. ^ Bnt in 
Pennsylvania, by statute, executors andr administrators, and even the master, may, 
under certain circumstances, assign over the apprentice. Purdop’s Dig. 60. The 
New Yolk statute allows the contract made by an infant coming from a foreign coun- 
tr}', and binding himself to service, to he assigned to the master, under pertain checks; 
. _ _ 

1 The trust reposed in the master is a personal trust, which cannot be assigned. Tuoker 
r. Magee, lb Ala. 99. Futrell v. Vann, 8 Ired. 402. ' 
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It T«:a8 coQoIuded in the case of Nickerson v. Howard^ (a) that 
^wjh an assignment might be good, by way of covenant between 
the masters, thbugh not as an assignment to pass an interest in 
the apprentice. As was observed by Lord Mansfield, (&) though 
an apprentice be not, strictly assignable nor transmissible, yet if 
he continue with his ne^ master, with the consent of all parties, 
and his own,•it is.a continuation of the apprenticeship. The 
master is entitled to the wages and fruit of the personal labor of 
the apprentice, while the relationship continues and the appren¬ 
tice is in his service; and there are cases which give the master 
a right to the wages or earnings of the apprentice while in an¬ 
other’s ^rvice, and with or without his master’s license, and even 
though the tr^de or service be different from that to which the 
apprentice is bound, (c) But Lord Hardwicke declared, in the 


and, generally, the contracts'for service as clerk, apprentice, or otherwise, may be 
assigned upon the death of the master, by his executors or adi/finistrators, with the 
assent of the apprentice, and without it, under the orders of the general sessions of 
the peace. N. Y. lieviSed Statutes, vol. ii. p. 156, sec^ 14, p. 160, sec. 41, 42. The 
Massachusetts Revised Statutes of 18.16, (and which appear to me to be an excellent 
sample of clear, brief, temperate, and judicious codification,) declare that minors may 
be bound ns il))prenticcs dr servants, females until eighteen, or marriage, and males 
until twent^-one, by the father; of*; if he be dead or incompetent, by the mother or 
lawful guardian, and, if illegitimate, by thb mother. If they have no competent 
parent 0 | guardian, they may bind themselves, with the approbation of the selectmen 
of the'town. Minors above fourteen are to testify their assent by signing the inden¬ 
ture.^ The overseers of the poor may bind the children of paupers. The court may 
discharge the apprpntic# from his service, or the master froji his contract, for good 
cause. Thff death of the master discharges the apprenticeship, and the right of the 
father to assign or contract for the services of his children during their minority is 
saved. ^ 

(a) 19 Johns.»llep. 11.1. See, also, Caister v. l^ccles, 1 Lord Raym. 683. In the 
case of tlie Commonwealth v. Vanloar, 1 .Serg. & Eawde, 248, the assent of both fatlier 
and apprentice was held to be requisite under the statute law of Pennsylvania, to a 
valid assignment of the articles of apprenticeship. 

, (6) The King v. The Inhabitants of Stockland, Doug. Rep. 70. 

(c) Hill V. All^n, 1 Vescy, 83. Barber v*. Dennis, 6 Mod. Rep. 69. Lightly v. 
Clouston, 1 Taunt. Rep. 112. Harg. Co. Litt.‘ll7,^note a. If an apprentice runs 
away, and enters into another service, ffl%gain8 belong to the master from whom he 


1 Th| mere Vlgnature is njit enough. The minor's consent must also be distinctly ex¬ 
pressed in thS indentures. Harper v. Gilbert, 6 Cush. 417. And it was. held, in Maine, 
that when a minor abqire the age of fourteen years is bound to service, the indentures 
should be made by the father or mother, the minor consenting, and not by the minor, with 
the consent of father or mother. Whitmore v. Whitcomb, 43 Maine, 468. 

VOL. II. 
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case befoil him, that if the master l|ad not done his duty with 
the apprentice, and had been the unjustifiable c^lise of his pur¬ 
suing a different course of life, he would ^ant relief in 
* 266 * equity against the master’s legal claim to his earnings.^ 

Upon the death of the master, th^ apprenticeship is essen¬ 
tially dissolved, for the end and desigii of it, as a personal trust, 
cease; but the assets in the hands of the representatives of the 
master are chargeable with the necessary maintenance of the 
infant apprentice, {a) ^ 


deserted, though prize-money earned in a ship of war forms, in England, an exceptioo. 
Carsan r. Watts, 3 Doug. Ecp. 3.'50. The ma.stor of an apprentice is beund to pay 
for medical attendance on the apprentice, from the nature of the relation between 
them. It is not so in tlie ca.se of hired .servants ; and even the father is oilly houn^ 
when the services have been rendered at his instance. Easley v- Craddock, 4 Ran¬ 
dolph’s Rep. 423. By the English cases, the better opinion would seem to be, that 
the master is not liable for medical assistance to Vis hired servants. Newby v. Wilt¬ 
shire, 4 Doug. Rep. 284. Wennall v. Adncy, .3 Bos. &Tull. 247. Contra, Lord Ken¬ 
yon, in Scarman v. 'Castcll, 1 Esp. N. P. Cns. 270. 

(a) The King v. Peck, 1 Salk. Rep 66. Baxter i\ Burlicld, Str. Rep. 1266. It 
has been held, in Versailles Hall, 5 L’a Rep. 281, that the contract of apprentice¬ 
ship was personal, and not susceptible of alienation without the consent of all parties 
concerned, and, consequently, that it ceased on the insolvency, sis well as death of the 
master, inasmuch as his character and disposition cnlenxl into the consideration of 
the contract. 

This relation of ma.stcr and apprentice was, in its original spirit and policy, an inti- 


t If the master neglects to take charge of the apprentice for the whole tenn, the 
authority of the parent or guardhin will supervene. Commonwealth v. Conrow, 2 Barr, 
R. 402. , • 

A ma.‘-ter, taking an apprentice in any ])artieu]ar art or trade, has no right'Vo employ his 
apprentice in menial servicesninconnected with the trade. Commonwealth r. Homperly, 
(Penn.) Law Reporter, vol. xii. July, p. 120. 

® In the legislation of England and of the state', of the Amcrie.an Union, lium'fine efforts 
have been made to protect children from laborious toil unsuitable to their years.. 

In Connecticut, no child under ten years of age shall be employed in any m.anufactur- 
ing or mechanical establishment; and no minor under tlie age eighteen shall be em¬ 
ployed in any such establishment more than twelve hoi'irs in any one day, or more than 
sixty-nine hours in any one week. (I.aws, CoiVn. 1856, ch. .3D.) 

There is a similar law in Pennsylvania. Act of I’enn. 184D, No. 416. There is also a 
similar provision in Maine, ch. ^3, 1840. And also in N. llamp., ch. 488, 1847. By an 
English .statute, (10 & 11 Viet. ch. 20,) the l#oflrs of labor of young persons and feraaloa 
were restricted, after the first of May, 1848, to fen lunirs in any one day, and -to Ji^y liowi 
in any one v)eek. This law, though opposed in iingland on grounds of political economy, 
will he regarded by the humane as reflecting honor upon LOj^d Ashley, to‘'.yho 80 energetic 
exertions it is tq be mainly attributed. ° 

. By the laws of New Jersey of 1861, p. 321, no minor under ten years of age is permitted 
to work in any factory; and no minor whatever can be required to work more than ten 
hours a day. • 
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mate And interesting connection, calculated to give the apprentice a thorough trade 
education, and to advance the mechanic arts in skill, neatness, and fidelity of work- 
‘manship, as well as fo the fajcility and utility of their application. The relationship, 
if duly cultivated under a just sense of the responsibility attached to it, and with the 
moral teachings which belong to it, will produce parental care, vigilance, and kind'^ 
ness on the part of the master, and a steady, diligent, faithful, and reverential dispo¬ 
sition and conduct on the part the apprentice. 

In teking leave of the extensive subject of the domestic relations, I cannot refrain 
ftom acknowledging the a'fesistance I have received from the work of the late Chief 
Justice Reeve, on that title. That excellent lawyer and venerable man has discussed 
every branch of the subject in a copious manner; and though there is^ome want of 
precision and accuracy in his reference to authority, and sometimes in his deductions, 
yet he everywhere displays the vigor, freedom, and acuteness of a sound and liberal 
mind. 
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LECTURE XXXIir. 

OP CORPORATIONS. 

A Corporation is a franchise possessed by one or more indi¬ 
viduals, who subsist as a body politic, under a special denomi¬ 
nation, and are vested, by the policy of the ‘law, with the 
capacity of perpetual succession, and of acting in several re¬ 
spects, howevei*numerous the assoclatioh may be, as a single 
individual. 

*0 1 
The object of the institution is to enable the members to act 

by one united will, and to continue their joint powers and 
property in the same fiody, undisturbed by the change of mem¬ 
bers, and without the necessity of perpetual conveyances, as 
the rights of members pass from one individual to another. All 
the individuals composing a < 2 orporation, and their successors, 
are considered in law as but one person, capable, under pn arti¬ 
ficial form, of taking and conveying property, contracting debts 
and duties, and of enjoying a variety of civil and political rights. 
One of the peculiar properties of a corporation is the^ power of 
perpetual succession; for, in judgment of law, it is capable of 
indefinite duration. The rights and privileges of the corpora¬ 
tion do not determine, or vary, upon .the death or change of any 
of the individual members. They continue as long as the cor¬ 
poration endures. 

It is sometimes said that *a corporation is an immortal as 
well as an invisible and intangible being. But the immortality 
of a corporation means only its*^ cap^icity to take in perpetual 
succession so long as the corporation exists. It's so far from 
being immortal, that it is well known thaj; most of -the private 
corporations recently created by statute are limited in duration 
to a few years. There are many corporate boAes that are with¬ 
out limitation, and, consequently, capable of continuing sodong 
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as a succession of individual members of the corporation re¬ 
mains and can be kept up. 

It was chiefly for the purpose of clothing bodies of men in 
succession with the qualities and capacities of one single, arti¬ 
ficial, and fictitious .being, that corporations were originally 
invented, and, for the ^same convenient purpose, they have 
been brought largely into use. By means of the corporation, 
many individuals are capable of acting in perpetual succession 
like one single individual, without incurring any persponal haz¬ 
ard or responsibility, or exposing any other property than what 
belongs to the corporation in its legal capacity. 

• 1, Of the history of corporations. 

Corporations, private as well as public or municipal, were 
well known to the Roman law, and they existed from the earli¬ 
est periods of the Roman republic, (a) It would appear, from 
a passage in the Pandects, (6) that the provisioi?fS on this sub¬ 
ject were copied from the laws of Solon, who permitted private 
companies to institute themselves at pleasure, provided they 
did nothing contrary to the public law. But the Romans were 
not so indulgent as* the Greeks. They were very jealous of 


(а) Th»y were known to the Twelve Tables, for that early code allowed private 
companies to make their own by-laws, provided they were not inconsistent with the 
public law. Vide supra, vol. 1. p. 524, 'I'iible 8th. 

(б) Dig. 47, 22, 4. See, also, 3 St. John oji the M.^nners of^ncient Greece, 76, 77. 
The free stat?s of Greece, subsequently to the period of the heroic age, were merely 
cities with their districts, and with internal constitutions Of their own, and possessing 
thd exclusive management of their own concerns. The confederation of cities was for 
mutual defence. • Ileereii on*the Political Historj^of Ancient Greece, edit. Oxford, 
1834. T^ie people of Attica, under the division of tribes, were in a degree distinct 
and independent corporations. They had each their respective heads or presidents, 
and enjoyed the right o? dclibeii^ting and deciding in common upon matters connected 
with their own interests, and of framing any rules and regulations for themselves, 
provided they wore not at variance with the laws of the whole state. See Schbman’s 
Dissertation on the Assemblies of the Athenians, p. 34^, where he refers to Gains De 
Collcgiis, lib. 4, D. The Demi were su^wisions of the tribes, and they had each 
their respective m^istrates, their own independent property, their common treasury, 
and general meetings or assemblies for deliberation and dcci^on on their own affairs. 
It was ntcessaj^ for every citiiien of Attica, whether genuine or adopted, to belong to 
some one Demus, and to have his name enrolled in its register. Id. 353, 356. These 
civil and political institStions bear some analogy to the counties, cities, and towns in 
our American states. 

27 • 
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such combinations of individuals, and they restrained those that 
were not specially authorized; and every corporation was illicit 
that was not ordained by a decree of the senate or of the empe¬ 
ror. (a) Collegia licita^ in the Roman' law^ were like our in¬ 
corporated companies, societies of men united for some useful 
business or purpose, with power to ac^ like a single individual *, 
and if they abused their right, or assembled for any other 
• 269 purpose than that expressed in their charter, * they were 
dtiemed illicitae and many laws, from the time of the 
twelve tables down to the times of the emperors, were passed 
against all illicit or unauthorized companies. (6) In the age of 
Augustus, as we are informed by Suetonius, (c) certain corpo¬ 
rations had become nurseries of faction and disorder; Tmd that 
emperor interposed, as Julius Caesar had done before Rim, (d) 
and dissolved all but the ancient, and legal corporations — 
cuncta collegia^ prceter antiquitus cotistitHta distraxit. We find, 
also, in the younger Pliny, (e) a singular instance of‘extreme 
jealousy indulged by the Roman government of these corpora¬ 
tions. A destructive'fire in Nicomedia induced Pliny to recom¬ 
mend to the Emperor Trajan, the institution, for that city, of a 
fire company of 150 men, {collegium fabrorum^) with an assur¬ 
ance that none but those of^that business should be admitted 
into it, and that the privileges granted them should not be ex¬ 
tended to any other purpose. But the emperor refused to grant, 
and observed that societies of that sort had greatly disturbed 
the peace of the cities; and*he observed, that whatevel name 
he gave them, and 'for whatever purpose they might be insti¬ 
tuted, they would not fail to be mischievous. 

The powers, capacities, and incapacities of corporations, un¬ 
der the English law, very much resemble those under the civil 
law; and it is evident that the principles of*law applicable to 
corporations under the forn^er, Were borrowed chiefly from the 
Roman law, and from the policy of the municipal corporations 


{a)Dig.47, 22,3, 1. ^ 

(6) Tajlor’a Elements of the Civil La\f, pp. 567-670,. * 

(c) Ad. Aug. 32, ^ 

(tf) Suet. J. Cajsar, 42. 

(e) Epiat. b. 10. Letters, 42, 43. • 
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established in Britain and the other Roman colonies, after the 
countries had been conquered by the Roman arms. Under the 
latter system, corporations were divided into ecclesiastical and 
lay, civil and eleqmosynary. They could not purchase or re¬ 
ceive donations of land without a license, nor could they 
alienate without just clause. These restraints *bear a *270 
striking reseniblance to the mortmain and disabling stat¬ 
utes in the English law. They could only act by attorney; and 
the act of the majority bound the whole; and the/ were dis¬ 
solved by death, surrender, or forfeiture, as with us. {a) Cor¬ 
porations or colleges for the advancement of learning were 
entirely* unknown to the ancients, and they are the fruits of 
tnodefrt invention. But in the time of the latter emperors the 
professors in the different sciences began to be allowed regular 
salaries from the government, and to become objects of public 
regulation and discipline. By the close of th’e third century 
these literary establishments, and particularly^he schools at 
Rome, Constantinople, Alexandria, and Berytus, assumed the 
appearance of public institutions. Priv^eges and honors were 
bestowed upon the professors and students, and they were sub¬ 
jected to visitation and inspection by the civil and ecclesiastical 
powers. fl&) It was not, howevei^ until after the revival of let¬ 
ters, qr at least, not until the 13th century, that colleges and 
universities began to confer degrees, and to attain some por¬ 
tion of the authority, influence, and solidity which they enjoy 
at thd piesent day. (c) • The erection of civil *or municipal cor¬ 
porations, for political and commercial purposes, took place in 
the early periods of the history of modern Europe. Nor were 
they unknown to the ancient RomaRs, for their dominion was 
composed of numerous cities or municipal corporations, (d) 

- ! _ « _ ! ___ 

f 

(a) I Brown’s Civil and Adm. Law, 142,1^. Wood’s Inst, of the Civil Law, p. 134. 

(i») 1 Bro. Civil Law, 151, 162, 163, 164. • 

(c) Ibld 151, 152, note. * 

(d) The history of the conqiicst*of the world by Romo, says M. Gnizot, in his His¬ 
tory of the Civilfization of Europe, edit. Oxford, p. 42, is the history of the conquest 
and fq^ndaticm of a vast gnmbcr of cities. In the Roman world there was, as to 
Europe, an almost exclusive preponderance of cities, and an absence of country popu¬ 
lations and dwellings* It was a great coalition of municipalities, once free and inde¬ 
pendent, (for cities were states,) and whose powers, upon their conquest, were trans¬ 
ferred to the central government and municipal sovereignty of Rome. 
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Cities, towns, and fraternities were, invested with corporate 
powers and privileges, and with a large civil and criminal juris¬ 
diction. These immunities were sought after from a spirit of 
liberty as well as of monopoly, and created as barriers against 
feudal tyranny. They afforded protection ^ commerce and the 
mechanic arts, and formed some counterpoise to the exorbitant 
powers and unchecked rapacity of the feudal barons, (a) 
*271 By this means, order and security, industry, * trade, and 
the’-arts, revived in Italy, France, Spain, Germany, Flan¬ 
ders, and England ; and to the institution of civil or political 
corporations, with large charter privileges, may be attributed, in 
some considerable degree, the introduction of regular government 
and stable protection, after Euroi)e had, for many^ages, boen de« 
prived, by the inundation of the barbarians, of all the civiliza¬ 
tion and science which had accompajiicd the Roman power, {b) 
But although corporations were founds to be very beneficial 
in the earlier periods of modern European history, in keeping 
alive the spirit of liberty, and in sustaining and encouraging 


(а) Hallnm on the Middle A'^cs, vol. i. pp. 105-171, 30.‘1, 304 The eorporntion of 
the city of London had its prh’ileges and the rijrlits of its freemen secured hy a pro¬ 
vision in the Magna Charta. It is .''tatc^l in Glanville, b. 5, ch. 5, that if a villein re¬ 
mained for a year and a day in any privileged town, which had franchises by prescrip¬ 
tion or charter, he became thenceforward a free member of the corporation, face, also, 
Bracton, lib. 1, rh. 10, sec. 3, fob 6, h. One of the laws of William the Conqueror 
was to the same effect; and this custom prevailed equally in P’rance and Si’Otland, 
and boroughs evcrywlicre became the eraiKes of frccdoi^. Lord Coke (Co^Litt. 137 b) 
says, that manumission, arnopg other significations, meant the incorporating of a man 
to be free of a company or body politie, as a freeman of a city, or burgess of a borough. 
Messrs, Merewether and Stephens, in their History of- Boroughs and Municipal Cor¬ 
porations in the United Kingdorn", vol. i.. Introduction, London, 1835, contend that 
there were no municipal incorporations until the reign of Henry IV., though boroughs 
existed in England from the earliest period; and the hurgessss were the permanent, 
free, and privileged inhabitants and householders swCrn and enrolled at the court 
leet. The terms corporation and IjoiIi/ rotporale first afipcar in the reign of Henry IV., 
in any public document. The first < barter of ineoiporation to a municipal body was 
granted under Henry VI. Afterwards, um’er Edward IV., the doctrine wes first 
advanced in the common pleas, that the existence>-of corporations might be inferred 
from the nature of the grant, without words of incorporation. Ibid. Int. 34. 

(б) Smith’s Inquiry into the Wealth of Nations, vol. i. pp. 395-40^. Bobertson’s 

Charles V. vol. i. pp. 31, 34. Hullam on the Middle A^es, vol. i. pp. J8-80.' Pres¬ 
cott’s History of Ferdinand and Isabella, vol. i. Int. pp. 14-18^53-56. The Castilian 
cities in Spain anticipated the cities of Italy, France, England, and Germany, in the 
acquisition of valuable privileges and jurisdictions. * ■ 
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the efforts for social and intellectual improvement, their exclu¬ 
sive privileges have too frequently served as .monopolies, check¬ 
ing the free circulation of labor, and enhancing the price of the 
fruits of industry. , Dr. "Smith {a) does not scruple to consider 
them, throughout Euiope, as generally injurious to the freedom 
of trade and the progresi.of improvement, {b) The propensity, 
in modern tim*es, has, however, been to multiply civil corpora¬ 
tions, especially in the United States, where they have increased 
in a rapid manner and to a most astonishing extent. The 
demand for charters of incorporation is not merely for muni¬ 
cipal purposes, but usually for the more private and special 
object of assisting individuals in their joint-stock'operations 
ahd enterprising efforts, directed to the business of commerce, 
manufactures, and the various details of internal improvement. 
This branch of jurisprudence becomes, therefore, an object of 
curious as well as of Meeply interesting research. The multi¬ 
plication of corporations, and the avidity with which they are 
sought, have arisen in consequence of the power which a large 
and consolidated capital gives them ov^r business of every 
kind; and the facility which the incorporation gives to the 
management of that* capital, and the security which it affords 
to the perSons of the members, and to their property not 
vested jn the corporate * stock. The convention of the * 272 
people of New York, when they amended their constitu¬ 
tion in 1821, endeavored to check the improvident increase of 
corporations, by requiring the assent of two thirds of the mem- 


fa) Inquiry, vol. i. pp. 62, 1*21, 130, 132, 139, 462^ 

(ft) The monopoly or restrictive system which .protected the industry of privileged 
individuals, by confining the exercise of business as traders, manufacturers, and 
mechanics, to persons licensed,^r who had undergone apprcnticcsliips and examina¬ 
tions, destroyed free competition and perfection in the mechanic arts. The policy 
still prevails in many parts of continental Europe, and in considerable vigor in 
Sweden. Laing’s Travels in Sweden in 1838. In England, the statute concerning 
MonopdTies, of 21 James I. ch. 3, which a magna cfiarta for British industry, was 
a declaratoiy act, and declared that lill monopolies, and all licenses, charters, grants, 
letters-pntent, &c., to any persons or bodies politic, for the sole buying, selling, mak¬ 
ing, worj^ing, owusing anything within the realm,” were utilffwful and void, with the 
exfception of pfltents tor twenty-one years for inventions, &c., and of vested corporate 
rights relative to trade. • This statute, says Mr. Hume, contained a noble principle, 
and wcured to every subject unlimited freedom of action, provided he did no injury 
to others, nor violated statute law. 
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bers elected to each branch of the legislature, to every bill for 
creating, continuing, altering, or renewing any body politic or 
corporate, (a) Even this provisioii seems to have failed in its 


(a) This provision, it has been said, only applied- to private, and did pot apply to 
public or municipal corporations. Nelson, Ch. J., in the case of<-/rho People v. Mor¬ 
ris, 13 ’Wendell, 325. Walworth, Ch., in Warner v. Beers, 23 Wend. Rep. 126. 
Purdy V. The People, 4 Hill’s Rep. 391. But it was decided by the Supreme Court 
of New York, in De Bow v. The People, 1 Deiiio, 1, and by the Court of Errors ia 
the ease of Purdy v. The People, that the eonstitutional chock extended to all cor¬ 
porations, whether public or private ; and that to ascertain whether a bill requiring a 
vote of two thirds of e.ach house was properly passed, the courts may look beyond 
the printed statute-book, to the original certificates indorsed on the bill, 'tlnd even to 
the journals kept by the two houses. The constitution of Michigan rqtiuires 
assent of two thirds of the members of each house of the legislature to every act of 
incorporation.i The constitution of New Jersey also requires three fifths of the mem¬ 
bers elected to each house to pass any charter/or baflks or moneyed corporations, 
and all such charters to be limited to a term not exceeding twenty years. The re¬ 
vised constitution' •>/New York, in 1846, imposed further restraints ujion the creation, 
and further responsibilities upon the duties of corporations. It declared that corpora¬ 
tions might be formed under general laws, but should not be created by special act, 
except for municipal purposes, and in cases where, in the judgment of the legislature, 
general laws would not enable them to attain their object.^ The term corporation in 
the article was to be construed to include all associations and joint-stock companies, 
having any of the powers and privileges of corporations not possessed by individuals 
or partnerships. No Act was to bejayssed granting any special chart6r for banking 
purposes, but corporations may be formed for such purposes under general laws. 
The legislature may provide for the registry of all bills and notes issued 'as money, 
and require ample security for the redemption of them in sjiecic. The stockholders 
in every corporation and joint-stock assqpiation for banking purposes, issuing notes 
of any kind to circulate as money, aP.cr the 1st of January, 1850, t^re to be indi¬ 
vidually responsible to the amount of their icspectivc shares therein, for all its debts 
and liabilities contracted after that day, In eu'se of insolvency of any bank or bank¬ 
ing association, the bill-holders to have preference ovep all other creditors.® Consti- 


1 A General Banking Act, passed by the requisite two thirrii, was hold void by the 
Supreme Court of Michigan, so far as it purported to cii.fer corporate rights on the com¬ 
panies organized under its provisions, in oppohtion to a previous decision upholding it by 
McLean, J., in the Circuit Court of the\jnited States. Green r. Graves, 1 Doug. Mich. 
361. Falconer r. C.ampbell, 2 M. L.' 193. 

2 The discretion exercised by the legislat are, in iin act of special incorporation, cannot 
be questioned by the courts. Mosier v. Hilton, 1.5 Barb, R. 66.'!. 

8 And the assignee of a stockholder, in an insolvent corporation, sbcceeds to the same 
rights and liabilities as atthclied to his assignor. James^ v. Woodruff,0 Doniq’s R. 674. 
And the same rule applies to an assignee before insolvency. 2 Barb. S. C. Rep. 294. 

In Illinois, no bank can be incorporated unless the law has been submitted to the people 
and approved by them. Constitution of 1848. So, also, in Wisconsin, Constitution of 
1848. 0 
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purpose, for in the session of 1823, being the first session of the 
legislature under operation of this check, there were thirty-nine 
new private companies incorporated, besides numerous other 


tation of N-Y. of 1846, art. 8. iThc constitution makes it the duty of the legislature 
to provide for the •rganization of cities and incorporated villages, and to restrict 
Uieir power of taxation, assessment, borrowing money, contracting debts, and loaning 
their credit, so as to prevent abuses thereof. So the legislature itself is prohibited 
from giving or loaning in any manner the credit of the state to, or in*aid of, any 
individual, association, or corporation. Const, art. 7, sec. 9. There has been a con¬ 
stantly increasing prejudice in this country against civil, and especially moneyed 
corporations, ever since President Jackson, duiiiig his administration, commenced 
and carried in an unrelenting hostility to the Bank of the United States, and which 
tecninated, in the final extinction of that bank. The constitution of Wisconsin, 

t . * ♦ * 

established in 1846, went to the utmost extreme in its hostility to all banking institu¬ 
tions. It declares that there shall be no hank of issue witliin that state; that the 
legislature shall not have po\Ver to authorize or incorporate any institution having 
any banking power or privilege, or confer any banking power or privilege on any 
institution 9r person ; that no corporation or person witliin that stjCce, under any pre¬ 
tence, shall make or issue any papa'-money, note, bill, certificate, or other evidence 
of debt, intended to circulate as money; that no corjioration within that state, under 
any pretence, shall exercise the business of receiving the* deposits of money, making 
discounts, or buying or selling bills of exchange, or do any other hanking business 
whatever; that no hank, oij any agency of any hank or banking institution iu or 
without the United States, sliall he established or maintained iu that state; that it 
shall not be iSwful to circulate wiiiifn the stiite after 1847, any paper-money, note, 
bill, certificate, or other evidence of debt, Ic.ss than the denomination of $10, and 
after 1840,^css than $20; and the legislature i.s required forthwith to enact adequate 
penalties for the punishment of all violations and evasions of the provisions. 

The construction of the restrictive clause in the constitution of New York, of 1821, 
received n leatjped discussion and«grcat considfiration in the cases of Warner v. Beers, 
president of the North American Trust and Banking Copipany, and of Bolandcr v. 
Stevens, president of the Bank of Commerce in New York ; 23 Wendell’s Rep. 103. 
Those institutions^were voluntary associations of individuals, formed under the pro¬ 
visions of ihe Act of New York of April 18, 1838, entitled, “ An Act to authorize the 
business of banking,” and which Act allowed the voluntary creation of an indefinite 
number of such associations, nt the pleasure of any persons who rtiight associate for 
the purpose, upon the term.s prAcrihed b;^ the statute. The great question raised in 
those cases was, whether those institutions weuc corporations within the purview of 
the constitution, requiring the assent of two third* of the members elected to each 
branch ofi the legislature, to every bill crafting any bofiy politic or corporate; and 
the statute in that case did not appea*' to have been passed, and did not in fact pass 
by such an enlarged*majority. The decision of the Court of Errors, on a writ of error 
from the Suprenjp Court, on the 7th of April, 1840, was, thalfthe Banking Act was 
constitutionally passed, thouglT it did not receive the assent of two thirds of the mem¬ 
bers elected to each bran^ of the legislature, and that the associations formed under 
the Act were not bodies politic or corporate, mViin the meaning of the oon^ituti<m. It 
seemed to bo admitted, in the opinion given, that the restrictive clause had not an- 
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acts, amending or altering charters. The various acts of ih?> 
corporation of private companies for banking, manufacturing. 


swcred the policy which dictated it.* It was considered, that the spirit and meaning of 
the restrictive rlanse was to guard against the increa'ic of joint-stock corporations, for 
banking and other purposes of trade and profit to the corporjjjtors, with oxclnsiTO 
privileges, not enjoyed by the citizens at large ; that although those banking associa* 
tions had many of jhe distinguishing characteristics of corporations, they did not 
come withiri the trne legal interpretations, and still less within the spirit and design of 
the restrictive clause. The statute conferred the j)Ower of free banking, and did not 
create any monopoly, nor secure to any association privileges which might not be 
enjoyed in the same manner by all others, nor place them beyond the .entire control 
of the legislature. The decision of the Court of Errors was received and confirmed 
on the principle of stare decisis, in a subsequent writ of error from the Supreme Coprt 
to that court, in December,*! 845, in the case of Gifford v. Livingston, 2 Denio,R. 380. 
But though these associations are not corporations within the spirit and meaning of the 
restrictive clause in the constitution, requiring tha asseift of two thirds of the members 
of each bl’anch of the legislature to pass a corporation*, yet it is held that they are, to 
all other intents di d parpo.ses, corporations, and as such, liable to taxation on their 
capital, if deriving any income or profit from it, like other corporations. The People 
V. Assessors of Watertown, 1 Hill’s N. Y. Hep. 616. The People v. The Supervisors 
of Niagara, 4 Hill’s N. Y. Ciep. 20. See, also, infra, vol. iii. p. 26, for a British 
statute founded on similar princijilcs in the creation of joint-stock companies. The 
above decision, in 4 Hill, was affirmed on error in the same case in 7 Hill, 504.** 


t The constitutional provision requiring two thirds, &c., no longer exists, and the new 
constitution of 1846, art. 8, sec. 1, provides that all genera] Jaws and special ai^ts (creating 
corporation.-.) may be altered from time to time, or repealed. 

2 The powers of joint-stock banking companies, formed under the statute of New York, 
entitled “An Act to aijtliorize the bu'-iness of banking,” passed April 18, 1838, have been 
considered in numerous cases, some of w*Inch are not mentioned in the prneding note. 

1. The con^titutIo^ality of the banking law must be considered as finally settled, by 

the decision.s cited in the note. It must also be remembered, that the question of the con- 
Btitutionahty of this law arose under , the constitution of 1821. The new constitution of 
1846 bos not retained the provision which requires the assent of two thirds of the mem¬ 
bers elected to each braueb of the legislature, to every bill erecting a corporation; and, 
moreover, it expressly ^eclares that “corporations may be formed under general laws.^' 
Art. 8, sec. 1. c 

2. On the question whether these associatioVis are subject to the provisions of the Revised 
Staljitcs as to moneyed corporations, (1 R. S. 689, art. 1,) and us to the dissolution of io- 
solvent corporations, (2 K. B. 463, secs. 30, 42,) .see Leavitt r. Tylee, 1 Sandf. Ch. Rep. 207. 
Gillett V. Moodie, {Court of Appeals, .July,,l'o60.) Boisgerard ». The Now York Bank. Co. 
2 Sandf. Ch. R. 23. Sagory v. Dubois, 3 Sandf. Ch. R. 485. 

3. It has been hold that the Supreme Court had not summary jurisdiction in relation 

to the election of directors of those associations. In the matter of Bank r£ Dansville, 6 HUi, 
370. With regard to the extent and effect of the restriction of the Bev.’Stat, (vol. h 6$8, 
691,) as to the assignment of assets over $1,000, without a resoVition of the directors, see 
Gillett V, Campbell, 1 Den. 520; Gillett v. Moody, 3 Comst. 479; Gillett v. Phillips,3 ^eni. 
141. . , 
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literary, charitable, and insurance purposes; for turnpikes, and 
railroads, and toll-bridges ; and for many other objects upon 
which private industry, skill, and sp<?culation can be freely and 
advantageously employed, constitute a mighty mass of charters, 
which occupy a large ^part of the volumes of the statute law in 
almost every state, (a) ^All these incorporations are contracts 
between the gbver^nment and the company, which cannot ordi¬ 
narily be affected by legislative interference ; and it has accord¬ 
ingly been attempted to retain a control over these private 
corporations, by a clause, now usually inserted in the acts of 
incorporation, that “ it shall be lawful for the legislature, at any 


(a) The laws of Massachusetts give the greatest facility to the creation of bodies 
politic and corporate. When any ^ands, wharves, or other real estate, arc held in 
common by five or more proprietors, they may form themselves into a corporation.” 
Revised Stjitutes of 1836, part 1, tit. 13, ch. 43, sec. 1. So, in NcyiwYork, by statute 
in 1811, (and which is still in force,) manufacturing corporations may be created by 
the mere association of five or more persons filing a certificate designating their name, 
capital, object, and location. A similar law was passed ig Michigan and Connecticut, 
in 1837. The increase of corporations, in aid of private industry and enterprise, has 
kept pace in every part of our country with the increase of wealth and improvement. 
The Massachusetts Icgi.slatiJrc, for instance, in the session of 1837, incorporated up¬ 
wards of seventy manufacturing associations, and made jierhaps forty other corpora¬ 
tions relating to insurance, roads, bridges, academies, and religious objects. And in 
1838, the Ifgislaturc of Indiana authorized any twenty or more citizens of any county, 
on three weeks previous public notice, to organize themselves, and become an agricul¬ 
tural society, with corporate and politic powers ; and the inhabitants of any and every 
town or village may incorporate themselves fpr the institution#and management of a 
public librarj^ In PennsylvaniS, the courts of quarter sessions, with the concurrence 
of the grand jury of the county, may incorporate towns and vfllages; Vurdon’s Dig. 130; 
and literary, charitable, or religious associations and fire companies may be incorpo¬ 
rated under the sanction of the Supreme Court. Ib*lG8, 172. 


4. As to the effect of these assciiations of the law of May 14, 1^40, prohibiting the issu¬ 
ing of bills or notes, not payable on dema’lid, and without interest, see Smith v. Strong, 
2 Hill, R. 241; Swift v. Beers, 3 Denio, R. 70; Hayden v. Davis, 3 McLean, R. 276; Ty- 
lee «. Yates, 3 Barb. S. (1. Rep. 222; I.eavitt v. Bhitchfor^l, 5 Barb. S. C. Rep. 10; S. C. 
8 Comst. R. 19; Ontario Bunk v. Schermerim«i, 10 Paige, R. 110. 

6. Suits may be brought by or against these associations, in the name of their presidents, 
or in the name of ftie association. Delaliold v. Kinney, 24 Wend. R. 346. Case v. The 
Mec. Banjring Astociation, 1 S^ndf. Sup. Ct. Rep. 693. * 

* See, on the gdheral subject of those banking companies, Palmer v. Lawrence, 3 Sandf. 
S. C. R. 161; Palmer v. Yates, 3 Sandf. S. C. E. 138. See Laws of 1854, ch. 242, further 
regulating them. Curtis v. Leavitt, 15 N. Y. (1 Smith,) 9. luternational Bank v, Brad¬ 
ley, 19 N. Y. (6 Smfth,) 246. 

VOL. II. 


28 
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time hereafter, to alter, modify, or repeal the act.” (o) With 
this general view of the rise and progress of corporations, I shall 
proceed to a more particuBhr detail of the general principles of 
law applicable to the subject, (b) ’ ^ 

a 

-- 

(a) In Sliissachusetts, there is a standing statute provision, tlial every act of incor¬ 
poration which should he thereafter passed, shall at all times he subject to amendment* 
alteration, qv repeal, at the pleasure of the legislature, unless there should be in the 
same act an express provision to the contrary.^ Act of 1830. Revised Statutes of 
1836.^ In North Carolina, all bodies corporate arc limited to thirty years, unless 
otlierwise specially declared. Revised Statutes of Nortli Carolina, 1837.'^ In New 
York it is held, and very correctly, that though a charter of incorporation cannot pass 
without the assent of two thirds of the members of each house, it cannot be altered 
without the like assent, notwithstanding the charter contains the reservation oP a 
power in* the legislature to alter, modify, or repeal the charter at pleasurt; for that 
reservation conferred no new power, but was only to retain the power which the legis¬ 
lature then had over the subject. Com. Bank of Buffalo v. Sparrow, 2 Denio, R. 97. 

(b) There has {leen a disposition in some of the states to change, in an essential 
degree, the character of private incorporated companies, by making the members per¬ 
sonally responsible in certain events, and to a qualified extent, for the debts of the 
company. This is intended^as a check to improvident conduct and abuse, and to add 
to the general security of creditors ; and the jiolicy has been pursued to a moderate 
and reasonable degree only, in Rhode Island, New York, Maryland, and South Caro¬ 
lina.^ But in Massachusetts, by a scries of statutes, pas.,cd in 1808, 1818, 1821, and 
1827, an unlimited personal responsibility was imposeil upon the members of manu¬ 
facturing corporations, equally as in the case of commercial partnerships. The wis¬ 
dom of the policy has been strongly qiic.stioned , (Amcr. Jurist, vol. it. p.^92, art. 6; 
Id. vol. iv p. 307 ;) and, on the other hand, it has been .supported by high authority; 
(Parker, Ch. J., 17 l\lass. Rep. 334;) and whether it be well or ill fournlcd, it is admi¬ 
rably well calculated po cure all undue avidity for charters of incorporations. This 

1 


1 There is a similar provision in the Rev. Stat. of Conn. tit. 3, ch. 12, .sec. 104, (1849,) 
and in the Laws of Vt. 1851, ch. 46. - 

2 In Louisiana, the duration of corporations is limited to twenty-five years. There was a 
general law for the formatim of corporations, passed in this state m 1848, and it is con¬ 
spicuous for clear and cqpiprehensive provisions. Laws, 1848, A vt 100. R. S. p. 115, sec. 8, 
(1866.) • 

8 By the laws of Rhode Island, of 1847, members of manufacturing corporations are lia¬ 
ble for the corporate debts until the riijiital stock be paid; and the note or obligation of the 
stockholder is not payment, 'fhere is a sim^ar law in Georgia. Acts of 1847. See, also, 
Louisiana R. S. (1856,) p. 116, sec. 14; Raws of Vt. (1861,) No. 60; Mass. U.'S. p. 330, 
sec. 16, 17; Laws of N. H. (1856,) ch. 18.12. R. R, stockholders are liable, in N. Y., to 
the extent of their unpaid subscription*, to all creditors; and for tliirfy days ])ersonul ser¬ 
vice of laborers if an execution again.st the corporation shafi be returned liisati8f\od. Laws 
of 1854, ch. 282. In some recent statutes tlie stock of the corporation is irfnde liable for itf 
debts in the absence of corporate-property, and the individuals v^lioso stock is taken have a 
claim ag.ainst the corporation. B, S. of Me. (1867,) p. 328, ch. 46, sec. 24 and seq. Laws 
of Vt. (1862,) No. 22. • V 
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II. * Of the various kinds of corporations^ and how *273 
created. 


niilimitcd personal responsibility was restrained by statute in 1828 and 1830, and tbe 
responsibility applied only ii! the case of banks, to the stockholders at the time of 
loss, by mismanagement of the dfrectors, or for outstanding bills at the time the char¬ 
ter expires. They are made liable in their individual capacities only to the extent 
of the stock they may hold in the bank at tbe time of the abuse, or at the time of the 
expiration of the charter. This provision was continued by the Massachu|etts Revised 
Statutes of 1836, p. 312, sec. 30, 31, and has been essentially adopted by statute in 
New Hampshire, in 1837, in respect to manufacturing corporations. Persons holding 
stock in corporations as trustees for otlicis, are especially exempted from personal, 
responsibiliiy. Act of Mass. 1838. The peiNonal liability of the stockholders does 
not enable the creditors to sue them. It is the business and duty of the corporation, 
enforced By bill in oquity in its name, to compel payments from individual stock¬ 
holders.^* Baker v. Atlas Bank, 9 Metcalf, 182. In Percy v. Millaudon, 20 Martin’s 
Rep. 68, directors of a bank were held jicrsonally responsible to the stockholders for 
gross negligence or wanton (^jsregarTl of duty. The statutes of Michigan, in 1837, 
1838, go further, and make the directors liable for the amount of ijjdcbtcdness of an 
insolvent bank; and stockholders arc made liable, secondarily, in proportion to the 
amount of their stocks. See Angell & Ames on Corporations, pp. 546-564, 3d edit., 
relative to the personal responsibility of corporators undjr state statutes. 

In England, the statute of 4 and 5 William IV. ch. 94, reciting 6 Geo. IV. ch. 91, 
by which the king was enabled to render the members of any corporation, thereafter 
created, individualfy liable ff»r its contracts, enacted that the king, after three months’ 
notice in the^assettc of his intention, might, by letters-patent, grant to any company 
or association, for any trading, charitable, liteAry, or other purpose, corporate powers, 
subject to* such conditions for the prevention of abuses in the management of their 
affairs, the security of creditors and the protection of the public, as the king may see 
fit to impo.se ; but no execution upon any judgment or decree to issue without special 
leave of the court after notice of the persons^ to be charged, i^r after the expiration 
of three yeai^ after such persofl shall have ceased to have been a member of the 


1 This lyiplies odly to that section of the Act by wliiph stockholders are liable for the 
deficiencies in tbe capital stock caused by the misconduct of directors. They are liable 
to tbe suit of the bill-holders on the dissolution of the bank for the whole of the bills. See, 
on the adjustment of thdfr liabilUies, Crease c. Babcock, 10 Met.(426.* All the bill-holders 
should be plaintiffs, and all the stockholder# defendants. See, also, Bogardus v. Manufac¬ 
turing Co. 3 Seld. 147. No action at law lies against stockholders. Knowlton r. Ackley, 
8 Cush. 93. ■ 

An Aet, under which the property of a nwnufacturing (iouipany, including its right to 
call iissessinouts and the liability of ttockholdlrs for its debts, is vested in trustees for dis¬ 
tribution among tl^^ creditors, is a bar to a suit by a creditor against a stockholder under 
an Act making members of manufacturing companies liable fctf their debts. Walker «. 
Crain, l^Barb.^ fto. • 

When the statute provides tliat an execution against the corporation may be levied on 
any member, a suit musf be regularly brought and carried to execution against the cor¬ 
poration before the member.^ are liable. Dauchy v. Brown, 24 Vt. 197. See, also, Grose v. 
Hilt, 86 Me. 22.; Mackenzie v. Railway Co. 28 Eng. L. & Eq. 216. 
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Corporations are divided into aggregate and sole, {a) A cor¬ 
poration sole consists of a single person, who is made a body 


company. See, also, infra, vol. iii. p. 27, note. By tha statutes of 8 and 9 Viet., for 
consolidating^ in one Act the provisions respcctingf the constitution of incorporated 
companies, cli. 16, 17, 18, shareholders are liable individually to the amount of their 
shares, and no further. In New York, not only in manufacturing incorporations un¬ 
der the general Act of March 22 , 1811, ch. 67, but in several of the charters of fire 
insurance companies, there is a provision, that in respect to the debts of the company 
contracted before the corporation expires, the persons composing the corporation at 
the time of its dissolution shall bo individually responsible to the extent of their re¬ 
spective shares in the funds of the company. By this means a stockholder, according 
to some recent decisions, incurs the risk not only of losing the amount of stock sub¬ 
scribed, but of being liable for an equal sum, provided the debts due at the time<fif 
the dissolution require it. See Briggs v. Pcnniinan, I Hopkins’s Rep. ?po; S. C. 
8 Cowen’s Rep. 387; and see infra, p. 312. The tendency of legislation and of judi¬ 
cial decisions in the several state.s is to increase* the personal responsibility of stock¬ 
holders in the various private corporate institutions, and to give them more and more 
the character of partnerships, with .some of the powers and privileges of corporations. 
In Angell & Ames on Corporations, ch. 17, 3d edit., the extent of the personal lia¬ 
bility of the members of a private corporation for the debts of the company is fully 
examined.^ 

(a) Co. Litt. 8 b. 250 a. 


1 Stockholders, it has been held, who Oi'c “ jointly and severally liable ” /or the corpora¬ 
tions’ debts, are principal debtors, and not sureties; and therefore not discharged, by time 
having been given to the corporation bj' the creditor. Harger v. McCullough, 2 Denio’s 
R. 119. 

A creditor of a corporation, of which the charter rcnder.s the stockholders personalI 3 'lia¬ 
ble for its debts, is not Effected in his rights against the stockholders, by i^n arrangement 
between the corporation and the stockholder, reducing and relinquishing the number of 
shares subscribed. Mann r.'Pentz, 2 Sandf. (’h. Itep. 257. Mann v. Currie, 2 Barb. S. C. 
Rep. 294. 

Where a corporation incurred (J'‘bt 8 exceeding three times the amount of its capital, 
contrarj' to Rev. Stat. (vol. i. 604, sec. 3,) it was decided that the directors, under whose 
Administration this amount of debt was incurred, were personally liable, not only to cred¬ 
itors whose debts were contracted during the existence y>f their fexcess of corporate debts, 
but to any creditor after any lapse of time, '’’allmadge r. Fishkill Iron Co. 4 Barb. S. C. 
Rep. 382. 

There seems to be some conflict as to when the liability of a stockholder begins and 
ends. In Bank ». Burnham, H Cush. 18.3, if is held that a member is liable <’jr debts 
contracted during his membership even af?cr selling his shares. For debts contracted 
before his membership, he ceases to be liable on ceasing to be a member. See, also. Hill 
r. London Assurance Co. 88 Eng. L. & Eq. 407. 

In Connecticut, only those are liable for corporation deb-s who hold stock when the ac¬ 
tion is brought. Middletown Bank ®. McGill, 6 Conn. 28. 

In New York, it seems to be unsettled who arc to be considcrftl members and liable for 
the company’s debts. See McCullough v. Moss, 6 Den. 667; U. S. Trust Company », 
U. S. Fire Insurance Co. 18 N. Y. (4 Smith,) 199. ' 
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corporate and politic, in order to give him some legal capacities 
and advantages, and especially that of perpetuity, which, as a 
natural person, he cannot have. A bishop, dean, parson, and 
vicar, are given in the English books as instances of sole corpo¬ 
rations ; and they arjd their successors in perpetuity take the 
corporate property and •privileges; and the word successors is 
generally as necessary for the succession of property in a cor¬ 
poration sole, as the word heirs is to create an estate of in¬ 
heritance in a private individual, (a) A fee will pas3*to a cor¬ 
poration aggregate, without the word successors in the grant, 
because it is a body, which, in its nature, is perpetual; but, as 
a general rule, a fee will not pass to a corporation sole, without 
the word successors, and it will continue for the life only of the 
individlial clothed with the corporate character. (6) There are 
very few points of corporation law applicable to a corporation 
sole. They cannot, according to the English law,J;ake personal 
property in succession, and their corporate capacity, in that re¬ 
spect, is confined to real pfoperty. (c) The corporations 
generally in * use with us are aggregate, of the union of *274 
two or more individuals in one body politic, with a 

(a) Co. Litf. 8 b. 9 a. There are insfanceswin this country of a minister of a parish 
seised of parsonage lands in the right of his parish, being a sole corporation, and of 
county anfl town officers created sole corporations by statute. Angell & Ames on 
Corporations, 3d edit. 25. 

{!>) Co. Litt. 94 b. and notes 46 and 47 to Co. Litt. lib. 1. Viner, tit. Estate, L. 

(c) 1 Kyd gn Corp. 76, 77. Qo. Litt. 46 b. But, by statute, a corporation sole 
may be enabled to take personal as well as real property^y succession ; and a treas¬ 
urer or collector, for instance, is sometimes created a corporation sole, or guasi corpo¬ 
ration, for the purpose of taking bonds and other personal property to him in his 
official chiiracter, and of transmitting the same to his*successor. 

In New Hampshiro, uiMer the .statutes, stockholders arc, in general, liable only for debts 
of the corporation contracted whi%) they aro^stockholdcrs. Chesley t'. Pierce, 32 N. H. 388. 

As to personal liability of stockholders for debts of the corporation contracted out of its 
legitimate business, see Kearney v. Buttles, 1 Ohio Sk- K. 362. 

A fraudulent u.<%.sigmnont of stock to evud^liability is vowi as against creditors. Dauchy 
V. Brown, 24 Vt. 197. , • 

Where it is provided, in a promissory note of a corporation, tliat the personal property 
of stockholders shaff not be liable, the liability of the corporaticiji is not thereby ofiected. 
Smith v.^urokalb'lour Mills, 6^al. 1. 

Where shares^m a company, whose members were liable for corporate debts, were sold, 
with a covenant against Jftcumbrances, held that the covenant was broken, if at the time 
of the sale the assets of the corporation were less than it? debts. Clark e. Perry, 80 Me. 
148. 


28 * 
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capacity of succession and perpetuity. Besides the proper ag¬ 
gregate corporations, the inhabitants of any district, as counties, 
towns, and school districts, incorporated by statute, with only 
particular powers, are sometimes called quasi corporations. No 
private action for neglect of corporate duty, unless given by 
statute, lies against them, as such a (Corporation. Having no 
corporate fund, each inhabitant is said to be liable to satisfy 
the judgment, if the statute gives a suit against such a com¬ 
munity. (h) 

Another division of corporations, by the English law, is into 
ecclesiastical and lay. The former are those of which the mem¬ 
bers are spiritual persons, and the object of the institutidii is also 
spiritual. With us they are called religious corporations. This 
is the description given to them in the statutes of Nevt York, 
Ohio, and other states, providing generally for the incorporation 
of religious societies, {b) in an easy and* popular manner, and 
for the purpose of managing, with more facility and advantage, 
the temporalities belonging to the church or congregation.^ Lay 
corporations are again divided into eleemosynary and civil. An 
eleemosynary corporation is a private charity, constituted for the 
perpetual distribution of the alms and b(5>unty of the founder. 
In this class are ranked hospi+als for the relief of pool, sick, and 
impotent persons, and colleges and academies established for the 
promotion of learning and piety, and endowed with property, 
by public and private donations, (c) Civil corporations are 
______!_^_,_ 

ia) Russell v. The Men of Devon, 2 Term Ueii. 6fi7. Riddle v. Proprietors of 
Locks, &c. on Merrimack River, 7 Mass. Rcji. 187. Parsons, Ch. .7., Merchants’ 
Bank v. Cook, 4 Pick. Rep. 414,, Adams v. Wiscasset Bank, 1 Grtenleafs Rep. 361. 
Chase v. Merrimack Bank, 19 Pick. 569. In the-casc of The Attorney-General v. Cor¬ 
poration of Exeter, (2 Russell’s Rep. 53,) Lord Eldon held, that if a fee-farm rent was 
chargeable on the whole of the city, it might be demanded of kny one who holds prop¬ 
erty in it, and he would be left to obtain contribution from the other inhabitants. 

(i) Act of New York, April 5, 1813,' ch CO , of Ohio, February 5, 1819. 

(c) 1 Blacks. Com. 471. l^Kyd’on Corn. 2.5-27. 1 Lord Raym. 6, 8. I Ves. .537. 
9 Ves. Jr. 405. 1 Burr, Rep. 200. I^ord flolt, in Phillips v. Bury, cited in’* 2 Terra 

Rep. 35.3. Dartmouth College v. Woodward, 4 vVheaton, 681. 

1 • 

* A right as a corporator in a religious society is olitained by stafed attenflance on 
divine worship, and contributing to its support, in a mode usual in the congregation. 
Cammeyer v. United German L. Churches, &c., 2 Sandf. Ch. Hep. 186. For the power 
of religious corporations to hold land, under the New York Acts, see Tucker v. St. Clem¬ 
ent's Church, 3 .S.mdf. S. C. Rep. 242. * 
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established *for a varkty of purposes, and they are *275 
either public or private. Public corporations are such as 
are created by the government for political purposes, as counties, 
cities, towns, and ^villa^es; they are invested with subordinate 
legislative powers, tq be exercised for local purposes connected 
with the public good; a#id such powers are subject to the control 
of the legislafbre of the state.(n)^ They may also be cmpow- 


(a) The People v. Morris, 13 Wendell, 325. They arc common m every state. 
One of the first acts of the General Assembly of Connecticut, 1639, was the incor¬ 
poration of all towns in the colony with town privileges for local purposes, such as 
choosing gflScers and magistrates for holding local courts, and to provide for durably 
keeping a registry of deeds and mortgages, and for the maintenance of schools and 
public \^^»rship. Th<i establishment of towns with corporate powers, as local republics, 
was the«riginal policy throughout New England, and it had a durable and benign 
effect upon the institutions and moral and social character of the people. M. de Toc- 
qucvillc, ill his Dc la Dcra^'cratic Amerique, tom. i. pp. 64, 96, appears to have 
been very much struck with the institutions of New England towns. He considered 
them as snnall, independent republics, in all matters of local concern, and as forming 
the principle of the life of American liberty existing at this day. 


’ Where the city authorities had united with a committee of citizens to call a meeting 
for the consideration of national alTairs, and by the firing of cannon, not authorized by the 
city authorities, a person was injured, it was held that the city was not liable. Boyland 
I). The Mayi,^, &c. of New York, 1 Saiidford’s (Law) Kep. 27. A municipal .corporation 
cannot be made liable for an injury arising froin a defect in the execution of the corpora¬ 
tion ordit^mces; as for an ityury inflicted by a swine in the streets, where swine were pro¬ 
hibited running at large; Levy v. The Mayor, &c. of N. Y. Ib. 405; nor for injuries cauSed 
by a mob; Prather «. Lexington, 13 B. Monroe, 559; nor for damages caused by a con¬ 
tractor’s workmen in grading the streets; Kelly ». Mayor, &c. ^ N. Y. 1 Kern. 432; nor 
for acts of citizens, obstructing ttie streets whbn the officers have had no notice; Griffin 
V. Mayor, 5 Sold. 450. But see Lacom v. Mayor, 3 Duer, 400; Bl.ake v. Ferris, 1 Seld. 48; 
Lloyd e. Mayor, Ib. 369, where, the injuries being c.auscd by persons in the employ of 
the city or it.s agents, the corppration was held liable. The ordinary powers of a munici¬ 
pal corporation does not authorize the common counid to furnish a diimer for the citizens 
and guests at the public expense; Hedges v. The City of Buffalo, 2 Denio’s B. 110; nor 
to appropriate money j^or the celebration of Independence Daj'; and an injunction was 
properly granted to restrain su|^i an act; New London v. Brainerd, 22 Conn. 652. 

The powers of municipal corporation# arc discussed in the case of City Council v. 
Ahrens, 4 Strobh. R. 241, and Same v. Baptist 'Church, 4 Strobh. 30u. Ordinances pro¬ 
hibiting the sale of intoxicating liquors, and restraifiing inter-mural interments, were held 
to be dlmstitutional and valid. • * 

Muuicipai corporations are not lilible for consequential damages resulting IVoin their 
opening and grading, with proper care and skill, public streets, in pursuance of their 
chartered pow^s. Kadcliff’s Ex’rs v. The Mayor, 4 Comstockf K. 195. Plant v. Long Is¬ 
land ifitilroadi 10 Barb. R. fo. Adams v. Saratoga & W. Co. 11 Barb. R. 454. Nor are 
towns, in New York, li|blo for not repairing roads. Moi'ey v. Newfaue, 8 Barb. B. 646. 

Though the judicial tribunals have no authority to interfere with the police regulations 
of a municipal corporation, yet such corporations have no more right than a private indi- 
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ered to take or hold private property for municipal uses; and 
such property is invested with the security of other private 
rights, (a) So corporate franchises attached to public corpora¬ 
tions are legal estates coupled with an interest^ and are protected 
as private property. If the foundation be^private, the corpora¬ 
tion is private, however extensive the usfss may be to which it is 
devoted by the founder, or by the nature of the ihstitution. A 
bank, created by the government; for its own uses, and where 
the stock is exclusively owned by the government, is a public 
corporation.^ So a hospital created and endowed by the gov¬ 
ernment, for general purposes, is a public and not a private 
charity. But a bank whose stock is owned by private -persons 
is a private corporation, though its object and operations partake 
of a public nature, and though the government may have be¬ 
come a partner in the association by shasring with the corpora¬ 
tors in the stock, {b) The same thing ma^be said of insurance, 
canal, bridge, turnpike, and railroad companies. The usfes may, 
in a certain sense, be called public, but the corporations are pri¬ 
vate, equally as if the franchises were vested in a single per- 


(а) Angell & Ames on Corporations, .'td edit. 30. The.se local corporations, as cities 
and towns, can sue and be sued; and the j-idicial reports in this country, and especially 
in the New England states, abound with cases of suits against towns, in their corpo¬ 
rate capacity, for debts and breaches of duty for which they were responsible! 

( б ) Marshall, Ch. J., United States Hank v. Planters’ Hank, 9 Wheaton, 907. It 
haa even l)ecn held that a state bank may be considered a private corporation, though 
owned entirely by the state. Hank of South Caroliuar;. Gibbs, 3 M’CorcHs liep. 377. 


Tidual to erect a nuisance upon their lands, and an injunction will be grunted to restrain 
such act. Brower v. The Mayor, ^Sn, cif N. Y. 3 Barb. S. C. Rep. 254. "They .are liable 
for the negligence and unskill'uincss of their agenfe. Lloyd v. The Mayor, 1 Sclden, R. 
369. Meares v. (Join, of Wilmington, 9 ired. R. 73. See supra, p. 281, n. 2. Mayo;- of 
Memphis t'. Lasser, 9 Humph. R. 757. Akron v. McComb. 18 OliVo !,{. 229. See further, 
post, 291, 384-6. 4 

The power of a municipal corporation,'like the Mayor, &c. of N. Y., to grant exclusive 
and perpetual privileges in the natu'.o of franchises was denied, and the powers of 
the city government, its subjection to the niMiority of the courts, and the eifeCt of an 
injunction upon its acts, were discussed at great lertgth in the recent cases arising from 
the establishment of street railroads. Sec Milhau v. Sharp, 16 Barb. fOS; 17 Bart). 436; 
Davis V. Mayor, 1 Doer, 4&i; Att.-Gcn. v. Mayor, 3 Id. 119; People v. Stijrtevant, 6 Seld. 
263. ^ 

1 A corporation is private as distinguished from a public corpi^ration, unless the whole 
interest belongs to the government, or it is vested with political or municipal power. 
Bundle v. Del. & R. Canal, 1 Wallace, .fr’s, C. C. Rep. 276. , 
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son. (o) A hospital founded by a private benefactor is, in point 
of law, a private corporation, though dedicated by its charter to 
general charity. A college, founded and endowed in the same 
manner is a private charity, though from its general and benefi¬ 
cent objects it may-acquire the character of a public institu¬ 
tion. [b) If the uses o^an eleemosynary corporation be for gen¬ 
eral charity, yet such purposes will not of themselves constitute 
it a public corporation. Every charity which is extensive in its 
object may, in a certain sense, be called a public charity. Nor 
will a mere act of incorporation change a charity from a private 
to be a public one. The charter of the crown, said Lord 
Hardwfeke, (c) cannot make a charity * more or less pub- *276 
lie, but only more permanent. It is the extensiveness of 
the object that constitutes it a public charity. A charity may 
be public, though ad^inislwred by a private corporation. A de¬ 
vise to J;he poor of a parish is a public charity. JThe charity of 
almost every hospital an 1 college is public, while the corpora¬ 
tions are private. To hold a corporation to be public, because 
the charily was public, would be to confbund the popular with 
the strictly legal sen^e of terras, and to jar with the whole cur¬ 
rent of decisions since the tirae of Lord Coke, [d) 

In England, corporations are •reated and exist by prescrip¬ 
tion, by royal charter, and by act of Parliament. With us they 
are created by authority of the legislature, and not otherwise. 
There are, however, several of the corporations now existing in 
this country, civil, religious, and eleemosynary, which owed 
their origin to the crown under the Cblony administration. 

—- 1 _;_____ . ■ _ _ 

. * 

(а) Bailej v. Mayor of New York, 3 Hill’s Rep. 531. 

(б) Dartmouth Colfcge v. Woodward, 4 Wheaton, 518. Stoiy, J., Ibid. 668, 669, 
697-700. The case of St. M?ry’s Church, 7 Serg. & Rawle, 559. 

(c) 2 Atk. Rep. 88. • 

(d\ Sutton’s Hospital, 10 Co. 23. Lord Hnrchvicke, 2 Atk. Rep. 88. Lord Holt, 
in Phillips v. Bury, reported at large in^Jerm Rep. 382. 'fhe opinions of the judges 
in Dartmouth College w. Woodwafd, 4 Wheaton, 518. All the essential principles 
laid down by the %ourt, in the case of Dartmouth College v. Woodward, were asserted 
and applied wish great forc^ by Mr. Justice Story, in the c#se of Allen v. M’Keen, I 
Sumner, 276,to Bowdoin College, in the State of Maine. That college is a private 
corporation, of which the state of Massachusetts is founder, and the visitatorial and 
all other powers and franchises are vested in a board of trustees, under the charter, 
and they have a permanent right and title to their offices. 


334 OF THE EIGH'BB Of ^BRSONS. [PART iv. 

Those charters granted prior to the Revolution were upheld, 
either by express provision in the constitutions of the states, 6r 
by general principles of public and common law of universal 
reception; and they were preserved from forfeiture by reason of 
any nonuser or misuser of their powers, riuring the disorders 
which necessarily attended the Revolution. The^'e is no partic¬ 
ular form of words requisite to create a corporation. A grant 
to a body of men to hold mercantile meetings, has been held to 
confer a corporate capacity, (a) A grant of lands to a county 
or hundred, rendering rent, would create them a corporation for 
that single intent, without saying, to them and their success¬ 
ors. {b) 

There is no doubt that corporations, as well as other private 
rights and franchises, may also exist in this country 
*277 •by prescription; which presupposes, and is evidence of 
a grant* when the acts and proceedings on which the pre¬ 
sumption is founded could not have lawfully proceeded from 
any other source, (c) It requires the acceptance of the charter 
to create a corporate body; for the government cannot compel 
persons to become an incorporated body without their consent, 
or the consent of at least the major part of them, [d) ^ The 


(a) The case of Sutton’s Hospital, 10 Co. 27, 28, 30. 1 Rol. Abr. tit. Corporation, 
F. Denton v. Jackson, 2 John.s. Ch. Hep. 325. 

(b) Dycr’.s Rep, 100 }i, pi 70, cited as good law by Lord Kenyon, in 2 Term Rep. 

672. 1 Rol. Abr. tit. Corporation, F. 3'. 4. Angell''& Ames on Cor|9.)rations, 3d 
edit. 64. There is no doubt .that the gr.ant or statute creating a corporation, to give 
it operation, may be arrepted by the grantees or a majority of the corporation ; for a 
grant of a corporation is in the natu.c of a contract, ami requires a. mutual concur¬ 
rence of wills. Angcll & Ames on Corporations, 3d edit. 67-72. Their acceptance 
or consent may be implied from circumstances. Bank of the United States v. Dau- 
dridge, 12 Wheaton* 70. ^ 

(c) Dillingham v. Snow, 3 Mas.s. Rep. 276 Stockbridge v. West Stockbridgo, 12 
Id. 400. Hagerstown Turnpike Co. fl. Creegcr, 5 Harr. & Johns. 122. Greene v. 
Dennis, 6 Conn. Rep. 302. Angcll"& Ames on Corporations, 57-59, 3d edit, 

{(/) Yates, J., 4 Burr. Rep. Lord Iktnyon, 3 Term Rep. 240. Ellis ». Mar¬ 

shall, 2 Mass. Rep. 269. Lincoln and Ken. Bank v. Richardson, 1 Grcenicafs 
Rep. 79. *' 




1 Haslet r. Wotherspoon, 1 Strobh. Eq. 200. Goddard v. Pratt, 16 Pick. R.‘412. A 
corporation can derive no advantage from an act which it does not accept. Green tt. Sey¬ 
mour, 3 Santlf. Ch. K. 285. It is held, In England, by the Exchequer Chamber, rWersing 
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acceptance may in many cases be inferred from the acts of the 
majority of the corporators * and a written instrument, or vote 

of acceptance, is not indispensable, {a) 

* • 
t ^ 

III. Of 'the powers and capacities of corporations. 

When a corporation Is duly created, many powers, rights, and 
capacities are*attached to it- Some of them are deemed to be 
necessarily and inseparably incident to a corporation by tacit 
operation, without an express provision ; though it is* now very 
generally the practice to specify, in the act or charter of incor¬ 
poration, the powers and capacities with which it is intended to 
endow the corporation. 

• • • 

(!.)• Of their ordinary powers. 

The ordinary incidents to a corporation are, 1. To have per¬ 
petual succession, anb of course, the power of eleq;ting members 
in the room of those removed by death or otherwise; 2. To sue 
and be sued, and to grant and to receive by their corporate 
name ; 3. To purchase and hold lands and chattels; 

4. To have a common seal; ^ * 5. To fhake by-laws for * 278 
the government of fhe corporation; 6. The power of 
amotion, ftr removal of mcmbersi Some of these powers are 
to be taken, in many instancqjs, with much modification and 
restriction ; and the essence of a corporation, according to Mr. 
Kyd, consists only of a capacity to have perpetual succession, 
under a special denonfination atid an artificial form, and to 


(a) Charles Rsver Bridge t. Warren Bridge, 7 Pjfk. Rep. 344, Parker, Ch. J., and 
Wilde, Bank of United State.? ». Datidridgc, 12 Wheaton, 70, 71. 


• 

the judgment of the Queen’s Bench, that a rgilway company, incorporated by Act of 
Parliame.nt, and authorized to form a line of railway, wore not obliged to make the rail¬ 
way; nor did the company, by making ;||rt of the line^ oblige themselves to make the 
remaiiHler. York & N. M. K. Co. r. Jvcgina^lS Eng. L. &, Eq. 199. S. C. 16 Id. 299. It 
is not essential that the acceptance of a charter should appear on the records of a corpora¬ 
tion. It may be inferred from the acts of the corporators or the corporation. Taylor 
®. Newl^rne, 2 ffones, Eq. (N*C.) 141. As to what is evidence of an acceptance of a 
charter, see Gl?nves v. Turnpike Co. 1 Sneed, (Tenn.) 491. 

1 By an Act of New l^rk, (Laws of 1848,) p. 806, the impression of the seal of an incor¬ 
poration on paper is valid as if made on wax. So in Mass. Laws, 1856, c. 228. Such a 
seal was lield good at common law, m Allen v. Sullivan R. B. Co. 32 N. U. 446. 
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take and grant property, contract obligations, and sue and be 
sued, by its corporate name, and to receive and enjoy, in com¬ 
mon, grants of privileges and immunities, (a) According to 
the doctrine of Lord Holt, (6) neither the ^ual possession'of 
property, nor the actual enjoyment of frianchises, are of the 
essence of a corporation, (c) 


(2.) Of quasi corporations. 

There are some persons and associations who have a corporate 
capacity only for particular, specified ends,’*but who can in that 
capacity sue and be sued as an artificial person, (d) Thus, in 


(а) 1 Kyd on Corp. 13, 69, 70. Blackstone says that the firsf. five incidents men¬ 
tioned in the text are inseparably incident to every corporation aggregate. The New 
York statute also declares, that there are powers which vest in every corporation 
without being specified. 1 Blacks. Com. 475. N. Y. lif(;viscd Statutes, vol. i. p. 599. 
But in the case of Sutton’s Hospital, 10 Co. 30 b, 31 a, it was held that, to make ordi¬ 
nances or hy-laws was not of the essence of a corporation, and no doui)t a valid 
corporation may be created by law, without any other essential attributes than those 
mentioned by Kyd. 

(б) The King v. The City of London, Skinner’s Rep. 310. A gift of personal 
property, or of the proceeds. refRs, and profits of real estate in trust to be paid over 
to a corporation, is good. Wright v. Trustees of Metli.'Epis. Church, 1 Hoffman’s 
Ch. Rep. ‘217. 

(c) The general rule is, that every djrporation has a capacity to taKc and grant 
property and*to contract obligations. But^these general jiowers incident at common 
law, are restricted by the nature and object of the institution ; and in pursuance thereof 
it may make all contracts necessary and useful in the course of the business it trans¬ 
acts, as means to enable it to effect such object, unless prohibited by law or its charter. 
To attain its legitimate object, it may, deal preciselytas an individual tpho seeks to 
accomplish the same end. Jt may contract for labor and materials, and make pur¬ 
chases, and borrow money for such objects, and give notes, bonds, and mortgages 
towards payment. The decisions arc numerous on this subject. §ec 1 Cowen’s R, 
513; 3 Wendell’s R. 96; b Id. 590; 2 Hill’s N. Y. R. 265; 9 Paige’e R. 470; 
1 Watts’s R. 385, and especially the case of Barry v. Merchants’ Exchange Company, 
1 Sandford’s Ch. R\ 280, where these general corporate powe s are liberally consid¬ 
ered and established in the able and Icarnfd judgment of the assistant vice-chan¬ 
cellor. It is further established, that the capital stock of the corporation mentioned 
in its charter, is not perse a limitatmn of the amount of property, cither real or per¬ 
sonal, which it may own. It*may divide ifip'profits among the stockholders,.at such 
times and to such amount as the directors may ddbm expedient. Instead of dividing 
the profits, they may, in their discretion, suffer the surplus of profits to accumulato 
beyond their original capital, as the interest of the institution shall appear to dictate. 
There is no restriction by law, except by special statutes in specific cases, in the 
amount of credit which moneyed corporations may create Ly the use of corporate 
capital. Barry v. Merchants’ Exchange Company, ubt supra. 

{d) Gibson, Ch. J., The Commonwealth v. Green, 4 Wharton’s Rep. 531' 598. 
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New York, by statute, each county, and the supervisors of a 
county, the loan officers and commissioners of loans, each town, 
and the supervisors of towns, the overseers of the poor, and 
superintendents o£,the poor, the commissioners of common 
schools, the commissioners of highways, and trustees of school 
districts, are all invested, for the purpose of holding and trans¬ 
mitting public property, with corporate attributes sub modo. 
The supervisors of the county can take and hold lands for the 
use of the county; and all these several bodies of* men are 
liable to be sued, and are enabled to sue in their corporate 
capacity, (a) Every county and town is a body politic for cer¬ 
tain purposes; and this is no doubt the general provision in this 
dountrj^, and especially in the northern states, in respect to 
towns.*(6) So, at common law, every parish or town was a 
corporation for local i^fecessities, and the inhabitants of a county 
or hundred might equally be incorporated for special 
ends, (c) In short, the English law * affords many, and * 279 


(a) N. Y. R. S. vol. ii. p. 473. See, also, the statute laws of the several states, in 
pari materia. N. Y. R. S. ?tl edit. vol. i. 384, 385, 416. 

(h) N. Y. R. S. vol. i. pp. 337, 364. Statute Laws of Ohio, 1831. Revised Statutes 
of Mas.sachiftctt8, 1836. Revised Statutes Indiana, 1838. R. S. of New Jersey, 
1847, tit. 6, ch. 20. 

(c) IloSart, 242. Chamberlain of London’s case, 5 Co. 63. Rogers v. Davenant, 
1 Mod. Rep. 194. Dyer’s Rep. 100. Lord Kenyon, 2 Terra Rep. 672. In Massa- 
chusett.s, by immemorial usage, the inhabitants of towns charged by law with the per- 
* formance of^utics are held to Ije individually liable in their property, though sued by 
a collective name as a corporation. The same rule a]jplics to parishes and school 
districts. Gaskill u. Dhdlcy, 6 Metcalf, 546. In the case of Beardsley v. Smith, 
16 Conn. R. 368^ it was adjudged, after a thorough discussion, that the individual 
property,©! the citizens of the city of Bridgeport, find the citizens individually, were 
liable, on execution, for the debts of the corporation. It was shown, in that case, to 
be the iminoraorial usijge, and uniformly supported by judicial decisions throughout 
New England, that the inhabitlnts of towns and other municipal communities of cor¬ 
porations and quasi corporations were liable,iu their persons and properly for the 
debts of the towns or corporations, by taxation or execution; and numerous cases 
were roferred to by the court in confiMtiation of the* doctrine, ns in 7th and 14th 
Mass., 19 Pickering, 1 Grecnlcaf, 5l!i, 6th, and lOtli Conn. Reports, and by analogous 
cases and practic% in 2 Term, 660, 2 Russ. 45, 11 East, 77. Sec supra, p. 274, n. to 
S. P. But thi^personal responsibility does not extend to tifb members of voluntary 
associations oS ecclesiastical societies, unless so subjected by the provisions of its 
charter. They are priirate, and not a municipal or quasi corporation, compelled by¬ 
law, like towns, cities, and school districts, to assume duties and contract debts. 
Jewett V. The Thames Bank, 16 Conn. R. 511. In Georgia, the county courts are 
VOL. II. 29 
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our American law more numerous examples, of persons and 
collective bodies of men endowed with a corporate • capacity, 
in some particulars declared, and without having in any other 
respect the capacities incident to a corporation, (a) 

« 

(3.) Of corporations as trustees. t : 

A corporation being merely a political institution, it has no 
other capacities or powers than those which are necessary to 
carry into effect the purposes for which it was established. A 
corporation is incapable of a personal act in its collective 
capacity. (6) It cannot be considered as a moral agent, and, 
therefore, it cannot commit a crime, or become the subject of 
punishment, or take any oath, or appear in person, or be arrested 
or outlawed, (c) It was formerly understood that a corporation 
could not be seised of lands to theriise of another, and that it 
was incapablp of any use or trust, and, consequently, that it 
could not convey lands by bargain and sale, [d) But the objec¬ 
tion that a corporation could not convey by bargain and sale 
was utterly rejected by the C. B., in the case of Sir Thomas 
Holland v. Bonis, (e) as a dangerous exception to the capacity 


invested with power to incorporate the atTsociations Ibr special purposes, ri'ot extending 
to banking or insurance business, and the members arc to be bound for contracts, as 
in case of partnerships, llotelikiss, Statute Coiie of (b or^ia, 184.}, p. 372. But sec 
supra, p. 272 a, as to the regulation of corporations in IsVw York. 

(а) Jackson v. Hartwell, 8 John.s Kep. 422. IJenton v. .fack.son, 2.Tolin3. Ch. Hep. 

325. Todd v. Birdsall, 1 Cowen’s Hcp.‘'2C0. Grant, r F.inelior, 5 Id. »a09. North 
Hempstead v. Hempstead, ‘4 Weiidell’s Rep. 102. School District in Umnford v. 
Wood, 13 Mass. Rcj). 10.3 Overseers of N. W. v. (Jverscci.s of S. W., 3 Serg. & 
Rawlc, 117. Atigell & Ames on Corporations, 17, 2d .cd. See, alfio, siyim, p. 274. 
In the case of Purdy u. The People, 4 Hill's Hep. 384, 30."), one of thcosenators 
(Paige, Senator,) held, that towns and counties in New York were not corporations 
even sub modo, at tb% time of the adoption of the eonstituiion, tair ivic they now, in the 
proper sense of the term. See, also, to that point, .hickson v. Cory, 8 Johns. Hop. 
385 , Hombeck v. Westbrook, 2 Id 7.3«. They were made quasi corporations by the 
Revised Statutes. t 

(б) I Kyd on Corp. 225. *d . 

(c) 1 Ibid. 71, 72. 1 Blacks. Com. 477. Profti the cunsnt of modern decisions 

there can be no doubt, however, that a corporation, equally with an individual, may 
gain a freehold by a disseisin committed by its agent, whether uuthor|'/!ed by deed or 
vote. See Angell & Ames on Corporations, l.}2, 3d cdiL > 

(d) Bro. tit. Peoliineuts, pi. 10. Bacon on L’he.s, 37. Giliicrt on Uses, by Sug- 
den, h, 7. 

(e) 3 Leon. Rep. 175. ’ 
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to convey; and, at this day, the only reasonable limita¬ 
tion is, that a corporation * cannot be seised of land in * 280 
trust, for purposes foreign to its institution, (a) Equity 
will now compel corporations to execute any lawful trust which 
may be reposed in«them; and in the case of the Trustees of 
Phillips'' Academy v. Hir^r^ (6) it was held, that a corporation 
was capable of taking and holding property as a trustee. Many 
corporations are made trustees for charitable purposes, and are 
compelled, in equity, to perform their trusts, (c) ^ Corporations 
appear to be deemed competent to perform the duties of trus¬ 
tees, and to be proper and safe depositories of trusts; and, 

among^the almost endless variety of purposes for which corpo- 

• •» 

• 

(a) Jackson v. Hartwell, % Jolins. Rep. 422. 

(b) 12 Mass. Rep. 540. ' 

(c) Grgen v. Riithcrtbrrl, 1 Vos. 402, 468, 470, 475. Gilbert oi» Uses, by Siigflcn, 
7, note. 1 Kyd on Coiii. 72. 2 Jobiis. Cli. Rep. .384, 389. City of Coventry w. 
Attorney-General, 2 Bro. P. C. 230. Attorney-General f. City of London, 3 Bro. Ch. 
R 171. Dutnmer v. Corporation of Cluppenhain, Vesoy, 245. Sec Angcll & 
Ames on Corpo ratio n.s, 3d edit pp. 124-130, on the powers of a corporation to be 
seised in trust for tlie usjf of another, where the cases are well collected, and the 
reason of them illustrated. Mr. Preston, in his Treatise on Conveyancing, vol. ii. 
pp. 247, 254r| 257, 263, insists, that the more approved authority and better opinion is, 
that a corporation cannot stand seisai to a use on a conveyance to them, though a cor- 
porationmay be a (rMui que use. In one case, it has been admitted that a corporation 
might give a use; and, therefore, a bargi^^ and sale in fee by a corjioration would be 
good. But if a corporation can give a use, it can, upon the same principle, equally 
stand seised to a use; and the rule ought Jo be consistent a«d uniform, either that a 
corjioration can give and stamf seised to a use, or that they can do neither. The New 
York statute of May 14th, 1840, ch. 318, with just and politic liberality, authorized 
arty incorporated college, or other literary incorporated institution, to take a grant or 
conveyance of feal or personal estate, to be held i(i trust; (1.) For an observatory; 
(2.) To found and maintain professorships and scholarships; (3.) To provide and 
keep in repair a place of burial for tlie dead ; (4.) For any specific purpose witliin 

^tho authorized objects of tlu'ir charter. Real and personal estate may also be con¬ 
veyed to any city or village corporatiofi in trust for education, for the diffusion of 
knowledge, for the relief of distre.ss, and for ornamental grounds, upon such conditions 
as the j^rantor or donor, and the corpojj^tion may agrqp to. It may also bo conveyed 
to commissioners of common sclipols, afkl trustees of school districts, for the benefit 
of common schools therein. 



. 1 Nor can tlioy bo relieved from the trust on the ground of inconvenience and the 
advantages that wonlcf result to idl parties from a change of trustees, without proof of 
incapacity or unfaitlifuliioss in the corporation, or failure of the objects of the charity. 
Harvard College a. Society for Promoting Theological Education, 3 Gray, 280. 
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rations are created at the present day, we find them (a) author¬ 
ized to receive and take by deed or devise, in their corporate 
capacity, any property, real and personal, in trust, and to assume 
and execute any trust so created and declared. The Court of 
Chancery is vested with the same jurisdiction over these corpo¬ 
rate trusts which it ordinarily possesses*and exercUes over other 
trust estates. The directors of corporations, as trustees, are 
liable personally for a fraudulent misapplication of funds, and 
trust moneys may be pursued in the hands of any person receiv¬ 
ing them without consideration, or with* notice of the trust. 
One director or trustee may be sued alone for a breach of trust, 
without bringing the others before the court. Corporations are 
also created with trust powers of another kind ;»as for the puf- 
^ pose of loaning money on a deposit of goods and chat- 
* 281 tels, by way of pledge or s«curity. (6) It will * soon 
become difficult to trace the numerous and complicated 
modifications which corporations are made to assume, and the 
much greater diversity of objects for which they are created. 
We are multiplying In this country, to an unparalleled extent, 
the institution of corporations, and givhig j^hern a flexibility and 
variety of purpose unknown to the Roman or the English law. 
The study of this title is becSDining every year more 'and more 
interesting and important. 

Ik 

(4.) Of their cg^jjacity to hold lands^ and to sue and be sued. 

1. To hold lands. ‘ 

It was incident at 'common law to every corporation to have 
a capacity to purchase and alien lands and chattels, unless they 
were specially restrained by their charters, or by statute, (c) 
Independent of positive law, all corporations have the absolute 
jus disponendi of lands and chattels, neither limited as to objects 
nor circumscribed as to quantity.* They may execute a mort- 

(а) Sec Farmers’ Fire Insurance and Lean Cojnpany, Laws of N. Y., April 17th, 
1822, ch. 240. 

(б) The New York Lo^nbard Association, Laws of N. Y., April 8th, 1824, ch. 187. 
(c) Co. Litt. 44 a, .*500 b. Sid. 161, note at the cn.l of the case. 10 Go. 30 b. 

1 Kyd on Corp. 76, 78, 108, ILI. Com. Dip. tit. Franchise, F. 11, 15, 16, 17, 18. 
Parker, Ch. J., in First Parish in Sutton v. Cole, .3 Pick. Rep. 239. 

— ----------— . - f -- 

1 This doctrine is controverted and the cases ancient and modern analyzed at great 
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gage to secure a debt. This was so understood by the bar and 
court in the modern case of The Mayor and Commonalj^ of Col¬ 
chester Lowten; (a) and this common-law right of disposition 
continued in England until it was taken away, as to religious 
corporations, by sewral restraining statutes, in the reign of 
Elizabeth, (fe) We haVfe not reenacted in New York those dis¬ 
abling acts; but the better opinion, upon the construction of the 
statute for the incorporation of religious societies, (c) is, that no 
religious corporation can sell in fee any real estate without the 
chancellor’s order. The powers given to the trustees of religious 
societies incorporated under that act are limited to purchase 
and hold real estate, and then to demise^, lease, and improve the 
iSame ftir the use of the congregation. This limitation of the 
corporate power to sell is confined to religious corpora- ^ 
tions; * and all oth^fs ca« buy and sell at pleasure, * 282 
except so far as they may be specially restricted by 
their charters or by statute, (d) ^ Corporations have a fee-sim¬ 
ple for the purpose of alienation,^ but they have only a deter¬ 
minable fee for the purposes of enjoyment. On the dissolution 
of the corporation, fjihe feverter is to the original grantor or his 
heirs; ^ but the grantor will be excluded by the alienation in 
fee, and in that way the corporatNni may defeat the possibility 
of a reyerter. (e) 


(а) I Ves. & Bca. 226,237, 240,244; and il was so adjudgcif in the case of Barry v. 
The MerchmUs’ Excliange Coiujvrny, 1 Sandford’s Ch. Hep. 250. 

(б) By the statute of 4 and 5 Win. IV. c. 76, all lay civil corporations in England 

are restrained from selling or mortgaging any real estate, except under a government 
license, in the mode prcscrihed. • 

(c) Laws of New York, sess. 36, ch. 60, sec. 11. This Act has not been either re¬ 
vised or repealed. See N. Y. Uevised Statutes, vol. iil. p. 298. , 

(c?) Corporations holding fev cliaritablc purposes, says Lord Eldon, 1 Ves. & Bea. 
246, can alienate at law, hut the alienee will bo a trustee. 

(e) Preston on Estates, vol. ii. p 50. ^ 

A ^ 

--- 

• 

length in Grant on Corporations, pp. 127-139. I'he learned author endeavors to show that, 
at common law, corporations aro restrained in their right to aljenate lands as well as in 
all thoi%other pfwors. • 

1 See the pAvisions of the N. Y. R. S. as to the right of corporations to hold lands. 
1 R. S. p. 699, sec. 1. ^ 

8 The People v. Mauran, 6 Penio’s R. 389. Nicoll v. \. Y. & E. R. R. 2 Kern. 121. 

* See Bingham v. Weiderwax, 1 Comst. R. 609. 

29* 
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In England, corporations are rendered incapable of purchas¬ 
ing land% without the king’s license; and this restriction extends 
equally to ecclesiastical and lay corporations, and is founded 
upon a succession of statutes from Magna Charta, 9 Hen. III. 
to 9 Geo. IL, which took away entirely the capacity which was 
vested in corporations by the common law. These statutes are 
known by the name of the statutes of mortmain, and they 
applied only to real property ; and were introduced during the 
establishment and grandeur of the Roman church, to check the 
ecclesiastics from absorbing in perpetuity, in hands that never 
die, all the lands of the kingdom, and thereby withdrawing 
them from public and,feudal charges, (a) The earliei' statutes 
of mortmain were originally levelled at the religious housed; 
but the statute of 15 R. IL, ch. 5, declared that civil or lay cor¬ 
porations were equally within the mischief and within the pro¬ 
hibition ; and this statute made lands conveyed to any third 
person, for the use of a corporation, liable to forfeiture, in like 
manner as if conveyed directly in mortmain. (5) We have not 


(a) Lord Ch. Brougham observed, that the object of the Mortmain Act was to pre¬ 
vent land fiom being placed ez/ra commcicinm iqion the fcud.il principle of protecting 
the lords against having tenants who Viever died, but that there was no intention of 
preventing by will the invcstiricnt of moneys in im{)rovemcnts upon land already in 
mortmain. Giblett v. Hobson, 3 Mylnc & Keen, .517. 

(b) Co. Litt. 2 b. 2 Blacks. Com. 268-274, and 1 Blacks. Com. 479. The Mort¬ 

main Acts apply to cojjiorations exclusively ; and trusts made by feoffment, grant, or 
devise to unincorporated bodie.s, for charitable uses* and purposes, nolkdecmed super~ 
stitious, have not been hchldo be invalid, under the Mortmain Act of 23 Hen. VIII, 
ch. 10, and that of I Ed. VI. ch. 14. Porter’s case, 1 Co. 24 a. Martidalc v. Martin, pro. 
E. 288. Case (.j Ed. VI.) cited hy the assistant vice-cluinccllor, in Wiight v. Trustees 
of Meth. Epis. Church, 1 Hoffman’s Ch. Bcp. 248. Adams and Lambert’s case, 4 Co, 
104 b. Sir F. Moore’s Rep. 548. The prohibition to alienate a mortmain was qual¬ 
ified. The right to seize the lands as a foifciture belonged to the mesne lords and 
the king, and if they remitted the forfeiture, the alienation was good. The interests 
of the heir wore not cpnsidered ; he w’sis hound by the alienation. Wilmot’s Opin¬ 
ions, p. 9. Attoniey-Gencral v. Piood, Hayes’s Iri.sh Exch. Rep. 611. The assist¬ 
ant vice-chanecllor in Wright v. M. E. C^'hoh, in 1 Hoffman’s Rep. 254. * 

In 1843, an attempt was made in the English House of Commons to repeal the stat- 
ntes of mortmain, and allow of the establishment of schools, hospiitals, churches, and 
religious and monastic‘institutions for the relief of thy poor, the onconra^ment of 
charity and religion, at the pleasure and with the bounty of individuails; but the mo¬ 
tion met with no encouragement, and was withdrawn. The statute of 9 Geo. II. 
ch. 36, is now the leading English statute of mortmain. It declares that no lands or 
moneys to he laid out thereon, shall be given or charged for any charitable uses, flnless 
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in this country reenacted the statutes of mortmain, or generally 
assumed them to be in force; and the. only legal check to the 
acquisition of lands by corporations, consists in those special 
restrictions contained 'in the acts by which they are incorpo¬ 
rated, and which usually confine the capacity to purchase real 
estate to specified and* necessary objects ; ^ and in the force to 
be given to the exception of corporations out of the stat¬ 
ute of * wills, {a) which declares that all persons, other * 283 
than bodies politic and corporate, may be devisees of 
real estate. (6) 

The statutes of mortmain are in force in the state of Penn¬ 
sylvania,. It has been there held and declared, by the judges 
5f the^Suprema Court of that state, (c) that the English statutes 
of mdttmain have been received, and considered the law of that 
state, so far as they ^^ere applicable to their political condition ; 
and that they were so far applicable “ that all cgnveyances by 
deed or will, of lands, tenements, or hereditaments, made to a 


by deed, executed in tbe presence of two witnesses, twelve months before the death of 
the donor, and enrolled iif chancery within six months after its execution, and be 
made to take effect immediately, without power of revocation. The two universities, 
and tlie scholars, upon the foundation of tlit^collcgcs of Eton, Winchester, and West¬ 
minster, were excepted out of the Act. 

(u) 32*Hen. VIII. c. 1. N. Y. Revised Statutes, vol. ii. p. 57, sec. 3. 

{b) If corporations are limited in the purchase of lands to lands of a specific yearly 
value, say £200, and the value be within the sum prescribed ^hen purchased, and the 
lands afterwards rise in valne*by good husbandry, or extraneous causes, the title of 
the corporation is not thereby affected, and the yearly value at the time of the pur¬ 
chase is all that the limitation requires. Tliis is the just and equitable rule.^ 2 Inst. 
722. 

(c) Spinney’s Rep. App. 626. The statutes of mortmain apply, in Pennsylvania, 
only so far as they prohibit dedications of property to superstitious uses, or grants to 
corporations without • statutory license, blcthodist Church v. Jteiningtoii, 1 Watts’s 
Rep. 218. * , 


1 Se^ The Warden, &c. v. Southeastern Co. 13 Eng. L. & Eq. 240 ; Bostock v. N. 
Staffordshire Railway Co. 32 Eng. L. & Eq. 101. A inunicifial corporation, having power to 

• hold estate real ar#l personal for its public use, cannot hold lauds bej’oiid its boundaries 
for a highway. •Riley v. Cit^of Rochester, 6 Seld. 64. 

2 The law was so declared in the great case of Bogardus ». Trinity Church, 4 Sandf. 
Ch. R. 634. If, at the t«ne of the grant, the income exceed the prescribed limit, it is a 
question between the corporation and the sovereign power, of which third persona cannot 
avail themselves. 
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body corporate, or for the use of a body corporate, were void, 
unless sanctioned by charter or act of assembly.” (a) In the 
other states it is understood that the statutes of mortmain have 
not been reiinacted or practised upon ; and the inference from 
the statutes creating corporations and authorizing them to hold 
real estate to a certain limited extent i^ that our^ statute corpo¬ 
rations cannot take and hold real estate for purposes foreign to 
their institution, {by As we have no general statutes of mort¬ 
main, perhaps a legally constituted corporation in another state 
can purchase and hold lands ad libitum in New York, provided 
their charter gave them the competent power, (c)^ A corpo- 


(«) By the statute in Pennsylvania of 6tli of April, 1833, passed since the decla¬ 
ration of the judj^cs mentioned in tlic text, all purchases of land by any corporation, 
or by any person in trust for one, without the lu'dlise of commonwealth, arc made 
subject to forfeiture, and the same penalty extends to all lands held by corporations 
existing in other states, either directly or throiigli the medium of trustees 6r feoffees. 
Purdon's Dig. 350. But in Runyan v. Lessee of Coster, 14 Peters, 122, it was ad¬ 
judged that a corporation of another state, autliorized to juirchiise and hold lands in 
Pennsylvania or elsewhere, *s comjietcnt to purchase and hold lands in tliat state, 
subject, nevertheless, to be devested of the estate, and to a forfeiture of it to the state 
of Pennsylvania, whenever that state thinks proper to institute process for that pur¬ 
pose. The corporation holds a defeasible estate if held without a lice^nse procured 
from Pennsylvania. • 

(h) Parker, Ch. J., in First Parish in Sutton v. Cole, 3 Pick. Rep. 232. ^ The pro¬ 
vincial statute of iMassachusctts of 28 Geo II. was commonly called a statute of 
mortmain. It was virtually rejicaled by the statute of 1785, which was a substitute 
for it; and it has beenjield, that a bequest in trust for pious and charitable uses was 
not void. Bartlet u. King, 12 Mass. Rep. 537. Thc»Rcvised Statutes Ma.s.sachu- 
setts of 1836, continue the same provision, and deacons and churchwardens of Prot¬ 
estant churches are made bodies politic, competent to take donations for their 
churches, and for the poor tlierqjif. Revised Statutes’, part I, tit.' 8, sec. 39. The 
British Mortmain Acts were never recognized as tlic law of V'^irginia or Kentucky. 
Robertson, Ch. J., 4 Dana, 356. Lathrop v. Commercial Bank of IScioto, 8 Dana, 
114. In Louisiana* suh.,titutioTis and Jidei comtnma ^re abolf.thed. Civil Code, art. 
1507. The object was to prevent property from being placed out of commerce, but 
it does not apply to naked trusts to be executed immediately. 

(c) Thi.s is declared to be the lalv in Kentucky. Lathrop v. Commercial Bank of 
Scioto, 8 Dana, 114. The dcci.sion in that-?tise j'oes to establish the doctrinb, that a 


t But it is pre.«umed to be held or conveyed for corporate purposes un^il the contrary is 
proved. Farmers’ L. & T. Co. v. Curtis, 3 Seld. 466. See State v. Mansfield, 8 Zahr. 
610; State v. Newark, 1 Dutch. 316. * 

2 State V. B. C. & M. K. H. Co. 2.5 Vt. 433. Steamboat Co. a. McCutcheon, 13 Penn, 
13. Thompson v. Swoope, 24 Penn. 474. 
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ration may take a mortgage upon land by way of security for 
loans made in the course and according to the usage of its law¬ 
ful operations; or in satisfaction of debts previously contracted 
in the course of its dealing. Such Acts are generally provided 
for in the charters offincorporation ; and without such a special 
authority, it wpuld seeiA to be implied in the reason and spirit 
of the grant, if the debt was bond fide created in the regular 
course of business, (a) ^ 

2. To sue and be sued. 

Corporations have a capacity to sue and be sued by their cor¬ 
porate ri’ame. {by Private moneyed corporations are not 
•only liable to-be sued like private individuals in as- *284 
sumpait for breaches of contract, but they may be sued 

_n’_•__ 

corporation of another state or nation can contract and sue on contracts made by its 
agent in Kentucky, provided they i)C such as its cliarter authorizes, and consistent 
with the local law and policy of the state; and a corporation of another state can 
take and hold lands by purchase, mortgage, or devise, \then consistent with its char¬ 
ier, and not denied by positive law. This liberal and enlightened decision was fully 
considered and ably sustainM. 

(а) Silver Lake Bank v. North, 4 Johns. Ch. Rep. 370. Baird v. Bank of Wash¬ 
ington, 11 Selg. & Rawle. 411.'^ • 

(б) But individual members of a corporation cannot, by a bill in equity, sue for cor¬ 
porate cla*ins without the consent of the corporation ; and if the corporation neglect 
their rights and duties, and individual corporators wish for redress, they must at least 
make the corporation a party defendant. Ilerscy v. Veazie, 2^ Maine Rep. 1.“* 

1 One state, m a cor^wnfion, may institute a suit in another. -Bines v The State of 
North Carolina, 10 Smedcs & Marsh. R. 529. Judgment may be rendered against a cor¬ 
poration upon an* indictment, upon default of nppeavnice, after due notice to appear. 
Boston C.*& M. R. R. v. State, 32 N. H. 816. 

A right to sue includes a right to refer. Alexandria Can.al Co. i’. Swann, 5 Bow. U. S. 
83. Brady r. The Maydf, &c. of Brooklyn, 1 Barb. S. C. Rep. 584.* A suit will not lie 
against a corporation for a diviaend, withaut a previous demand. State v. Baltimore & 
Ohio R. Co. 6 Gill, R. 363. • 

M^ttrmers’ L. & T. Co. v, Clowes, 4 Edw. C. 676. • 

8 As t^the power of a court of equity o4ltjr corporations^ at the suit of a single stock¬ 
holder, see Salomons v. Laing, 12 Bftav. 3^; Dodge v. Woolsey, 18 Row. U. S. 331; 
Kean v. Johnson, l^Stockt. 401; Hodges ». Screw Co. 3 R. I. 9; R. R. Co. v. Harris, 27 
Miss. 617; R. R. Co. v. Wheeling, 13 Graft. 40. As to how far single stockholders are 
bound acts of*the corporation beyond its powers or modifying its original charter, see 
above cases and ex parte Johnson, 31 K. L. & Eq. 430; Insurance Co. v. Connor, 17 Penn. 
136; Insurance Co. a. HoSnrt, 2 Gray, 643. The acceptance of an amendatory Act chang¬ 
ing materially the charter, does not bind a non-assenting member. R. R. Co. o. Harris* 
27 Miss. 617. 
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by a special action on the case for neglect and malfeasance 
and breaches of duty, and in actions of trespass and trover for 
damages resulting from trespasses and torts committed by their 
agents under their authority ; and the authority of such agents 
need not be under seal, (a) From their inability to be arrested, 

(a) Yarborough v. The Bank of England, 16 East’s Hep. 6. Smith v. B. & S. Gas¬ 
light Co. 1 Adolph. & Ellis, .'>26. Maund v. Monmouth Canal Co. I Car. vt Marsh- 
man, (606,) 330, Phil. ed. Townsend v Susquehanna Turnpike, 6 Johns. Rep. 90. 
Gray v. Portland Bank, 3 Mass. Rop. 364. Chestnut Hill Turnpike v. Rutter, 4 Serg. 
& Rawlc, 6. Fowle v. Common Council of Alexandria, 3 Peters’s U. S. Rep. 398. 
Rabassa v. Orleams Navigation Co. 5 L’a Rep. 461. Shaw, Ch. J., 19 Pick. Hep. 
516. Rector of the Ascension c. Buckhart, 3 Hill, 193. Angell & Ames on Cor 
porations, pp. 385-391,3d edit. Mayor of New York v. Bailey, 2 Donio, 433. 4n 
Ohio, it has been adjudged that corporations are liable, like individuals, fjr injuries 
done, as by cutting ditches and watercourses, in such a manner ns to cause the water 
to overflow and injure the plaintilF'. land, although the ».ct dttne was not beyond their 
lawful powers.1 , Rhodes v. Cleveland, 10 Ohio Rep. 159. Individuals arc liable, if 
in the commission of a lawful act, damage thereby accrues to another, provided he 
could have avoided it with due care. Lambert v. Besscy, T. Raym. 421. A railroad 
Company is not resjtonsihle for a building set ou fire and destroyed by a spark from 
a railroad engine, protthW there was no negligence on the pait of the company, and 
there was the exercise of due care .atid skill. The damage was the unavoidable and 
casual result of the performance ot a lawful act.'* Burroughs v. Ilousatonic R. R Co- 
15 Conn, Rep. 124. S. P. infra, vol. iii 436. 


’ The s.ame doctrine is cstublished in New York. Hav v. 'I'be (’oboes Co. '2 Gonist. R. 
159. (S. C. 3 Barb. S. C. Kcp. 42.) Trr-main v. .‘same, Id. 163. As to tbeliabilitj' of cor¬ 
porations for the acts of their aeents, see note (1.) p. 291. And Dolmonico f. The 
Mayor, &c. of N. Y. i Sandf. (Law) R. 222. Met’embs v. Town Council of Akron, 
15 Ohio R. 474. Watson v. Bennett, 12 Barb. R. 196. Howell v. BufTafo, 15 N. Y. (1 
Smith,) 512. (,'ity of DavtOii v. Pe.ssc, 4 Ohio, (N. S.) SO. 

2 Railroad v. Y’ciser, 8 Barr's R. 366. Methvady v. Nouth Carolina R. R. Co. 2 .Strobh, 
R. 365. Sheldon v. Hudson R. 1^,, R. (’'■■■ 14 N. Y. (4 Korimn,) 21S. Lake Ontario R. R. 
Co. ft. Mason, 16 N. Y'. (2 Smith,) 4.')1. Under <i statute in Mass.acliu-.etts, making rail¬ 
roads liable for injuries done to buildings by fire communicated by their engines, it was 
held that the corpohition was liable for injuries dotio to ,a house v,bicli bad been set on fire 
by sparks from a shop, which was destroyed diy fire commmiieatcd hy the engine. Hart 
V. Western R. R. Corporation, 13 Met. R 99. Tliere is a similar statute in Maine, under 
which it has been decided that a ra'Iroad company is lialile for any property .set .. fire 
by sparks from a locomotive, ‘which is a sui^.,'t of insurance, and even forgroy .ng trees. 
Pratt t>. Atlantic and .St. Lawrence R. R cfo. 42 .Mnine. 57.9. In Piggot v. Eastern Coun¬ 
ties R. Co. 3 Man. G. & Scott’s R. 229, it was held that the mms was.on the company to 
show due care. See, alsc, FTuyett r. P. & R. R. 23 I’cmi. 373. Aldridge t). G. W. K. Co. 3 
M & G. 515. Where cattle arc trespassers on a railroad, ineir owners cannot mWintaiu an 
action against the railroad company for iti.iurics to the cattle by the passage of the trains. 
Vundegrift v. Redikcr, 2 New Jersey R. 185. Clark v. S.vr. & U, Co. 11 Barb. R. 112. 
But the circumstances under which the owner of cattle is liable as a trespasser differ 
in different lurisdietions. N. Y. & E, R. R. v. Skinner, 19 Penn. 298. C, & M. R!! H. u. 
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corporations are to be sued by original writ or summons; and, 
at common law, they might be compelled to appear by distress 

or seizure of their property, (a) A foreign corporation, in the 

» 

— —— --- 

(a) The process, pleadings, and other proceedings at law and equity, in suits by 
and against corporations, and th^ competency of corporators as witnesses in suits in 
which the corporati(fc is a party, are fully discussed, and with a reference, in the most 
ample manner, to English and American autlioritics, in Angell & Ames’s Treatise on 
Corporations, eh. 18. See infra, p. 290. Upon judgment and execution against a 
corporation for a debt, its property, real and personal, may be attached or seized and 
sold, as in the case of individual defendants. It is the ordinary practice. Buchanan, 
Ch. J., in State of Maryland v. Bank of Maryland, 6 Gill & Johnson, 219. Sleo v. 
Bloom, 5 Johnson’s Chancery, 366. Si C. 19 Johnson’s li. 456. Pierce v. Patridge, 
3 Metcalf, 44. Perry v- Adams, Id. 51. The Queen v. The Victoria Park Co. 

1 Adolph.^& Ellis, N. §. 288. If a railroad company contracts debts which it i.s unable 
to pay, th# better opinion would seem to be, that the wood and iron on the railway 
may be taken on execution and sold ; and the purchaser acquires thereby a right of 
property in the articles, ant\4nay tsike possession of them and carry them away, 
though the company be thereby rendered unable to execute its corporate purpose, and 
may in consequence forfeit its charter. See this question very ably discussed in the 
American Law Magazine, vol. iv. No. 8, for January, 1845. This very point has since 
been decided in the State ot North Carolina v. Ilive.s, 5 IrcdeU’B N. C. Ivep. 297. It 
was held that the U. 11. company’s interest in land n.ighttie sold with the fixtures and 
materials, and the purchaser takes ami holds them until the charter expires, and then 
the land reverts to the original pioprietor. The corporate franchise cannot be sold, nor 
does the sale dissolve the corpoiation. See, also, the right to sell the fixtures, in Ran- 
ney v. Orleans N. Company, 6 Robinson's L’ffEcp. 381. But, on the other h.and, in 
Winchester and L. Turnpike Road Company v. Viniont, 5 B. Monroe, 1, it was ad¬ 
judged that a turnpike road was not the subject of sale, even under a decree in chan¬ 
cery, to pay debts. The belonged to individuals, and not to the company. The 
mere load belonged to the company as a right of way only' ftjp particular uses, and 
when it ceas« to be thus used,*1110 land reverts to the grantors. The purchaser at 
such a sale would not acquire any v.aluable right, for corjtprate powers would not fol¬ 
low, the purchase. A sale of the road would not carry a right to the tolls, lor that 
would be the sala of a chose .in action, winch cannot be thus eftected. The only 
’ proper rcfliedy for the creditor under this decision, if not under that in the preceding 
case, is by decree, applying by a receiver the net tolls to the payment of the creditor. 
In Pennsylvania, corpoftition fryichiscs cannot be sold on exccutio'Vi; but under their 
sequestration Act of 16th June, 1836, thouf;h turnpike roads, railroads, and canals may 
be the subject of sequestration for debt, yet where the public have an interest in them, 
the may order that the revenues be applied ift the first place to keep the works 
*in rcpaiiV The Busquehanna Canal Colffupny v. Bonham, 9 Watts & Serg. 27. At 
common law, the first process or sufumons against a corjioraf’jn was to be served on 

Patcliin,46 111. 19#. C. II. & R. R. v. Waterson, 4 Ohio St. R. 424. See, further, ivs to 
liability for ncgl%enco by railroads, M.irsh v. New York & E. R. Co. 14 Barb. R. 364; Wil¬ 
letts V. Buffalo R. Co. W Barb. R. 685; Mmigor v. Tonawanda R. Co. 4 Coinst. R. 349; 
Brand v. Schenectady & T. Co. 8 Barb. R. 368; ITiil. & Road. R. v. Derby, 14 How. U. S. 
468; C. C. & C. R. Co. v. Elliot,4 Ohio St. R. 474; Trow i>. Vt. C. R. R. Co. 24 Vt. 487. 
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character of its members as aliens, (unless they be alien ene¬ 
mies,) may sue in the federal courts, (a) They may sue upon 
a mortgage taken upon lands as security for a debt. (6) 
*285 The same rule, allowing corporations of one state •to 
contract and sue in their corporate name in another, 


the mayor, jiros-ident, or other head officer. The statute law of New York (N. Y. Re¬ 
vised Statuti,s, vol. ii. p. 457) has simjdificd the cotiimon-law proceeding, by directing 
that the writ, or first process, against a body corporate, be served on the president, 
presiding officer, cashier, secretary, or treasurer; and if the process be returned served, 
that the plaintiff, instead of being driven to compulsory and vexatious steps to com¬ 
pel an appearance by distringas, may enter an appearance for the defendant^, of course, 
aud proceed as in cases of personal actions against natural persons. The Revised 
Codes of Virginia, (1 R. C. 1819,) aud of North Carolina, (1 R. S. 1837,) have'a 
similar provision for the service of process on corporations. 1 Robinson's Pr. 134. 
In Connecticut, corporations are liable to the process of foreign attachment, and the 
officers can be made parties, and held to answer on oath. Knox v. Protection Ins. Co. 

9 Conn. Rep 4.30. See Brumly v. Westchc.ster M.B. So. 1 Johns. Ch. Rep,. 366, S. P 
So, in the province of New Brunswick, by st.Uutc of 6 Wm. IV. c. 33, a writ of sum¬ 
mons is substituted for the oiiginal writ, and a corporation may be proceeded against 
in a summary way. Kcrr’siN. B. Rep. t!76. Corporations show by proof, on the 
trial, that they are a corporation. Carmichael v. Trustees of School Lands, 3 How¬ 
ard’s Miss. Rep. 84. William.s u. Bank of M. 7 Wendel', .5.39. But corporations are 
not liable to be sued out of the state, except upon foreign attachment m rem, under 
local statutes. Clarke v. N. J. Steam N. Co. 1 Story’.s Rcj). .531. B: slid v. Com¬ 
monwealth Ins. Co. 15 Serg. & Rawle, 176. A juiblic municipal corporation cannot 
be .sued out of the county in which it is situated. Lehigh County u. Klcckncr, 5 Watts 
& Serg. 181. Nor can a foreign corporation be used in New York under their Attach¬ 
ment Act, which only contcmplateil the case of a liability to arrest. M’Queen ti. M. 
M. Co. 16 Johnson. 6.® But its property may be attached by a process in rem. Clark 
V. New Jersey (’o. 1 Story, C. C. R. .5.31. A foreign corporation cannot he sued as 
trustee for effects in their hands, under the Attaoliinent Act in Massaclmsetts. Union 

T. Road V. N. E. M. Ins. Co. 2 Mass. Rep. .37. Peckliain v. N. Parish in H. 16 Pick. 
286. But they may in rem; unucr the Atlaehme.nt Act of Pennsyfvania. Rushel v. , 
Commonwealth Ins. Co. 15 Serg. & Rawlc, 176. Angell & Ames on Corporations, 
334-342, 2d edit.; und in New Hampshire and other states ui^Jer their foreign attach¬ 
ment law, or w'licneVer effective service can he mac.e upon it or its property. Lib- 
bey V. Hodgdon, 9 N. H. Rep. .394. , Martin v. Bank of Alaliama, 14 L’a R. 415. 

U. S. Bank v. Merchants’ Bank, l_,Rob. Va. R. 573. ,,, 

(a) Society for Propagating the Gospel u.^Whceler, 2 Gall, Rep. 1(15. Hcrv,ifiuo8 v. ^ 

Dutch W. India Co. 2 L. Raym. 1535. ' i 

(b) Silver Lake Bank v. North, 4 .lohiis. Oh. Rep. 370. It is now settled by stat¬ 
ute, (N, Y. Revised Statutes, vol. n. p. 457,) that u foreign corporation may, upon 
giving .security for the payment of the costs of suit, pibsccutc in the coiinjs of the 
state, in tlie same manner and under tlie same checks as domestic corporations. A 
state is a corporation, and may sue in another state. Delafidd v. The State of Illinois, 

2 Hill’s N. Y. Rep. 159. Angell & Ames on Corporations, 3d edit. 376. ^ 
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has been declared in several of the other states, and may be 
now considered as the general law of the land, (a)^ 


(a) Williamson v. Snoot, 7 Martin’s L’a Rep. 31. N. Y. Firemen Ins. Co. v. 
Ely, 15 Conn. Rep. 560. il^rtsmouth Livery Company v. Watson, 10 Mass. Rep. 91. 
Taylor v. Bank of Alexandri^ 5 Leigh, 471. Bank of Edwardsville v. Simpson, 
1 Missouri Rep. Ift4. Lathrop v. Commercial Bank of Scioto, 8 Dana, 114. Stew¬ 
art v. U. S. Ins, Co. 9 Watts’s Rep. 126. Bank of Washtenaw v. Montgomery, 2 
Scarnmon’s Rep. 422. Bank of Augusta v. Earle, 13 Peters’s Rep. 519-591. Guaga 
Iron Co. 17. Dawson, 4 Black. (Indiana) Rep. 202. Bank of Marietta^w. Pindall, 2 
Randolph’s Rep. 465; but in this last case it was held, that the bank of another 
state could not enforce a/pr imary contract made in Virginia. A foreign corporation 
is permitted to sue in the English courts. Henriques v. Dutch W. India Co. 2 Lord 
Raym. 15.92. S- C. 1 Str. 612. 2 Ibid. 807. National Bank of St. Charles v, De 
Barnalcs, 1 C. & Payne, 569. Angell & Ames on Corporations, 314, 315, 2d ed. 
So, a sovereign may sue in England, in equity as well as at law. Ilullett i7. King 
of Spain, 1 Dow & Clarke’s Rep. 169. S. C. 3 Simons, 338. Brown v, Minis, 
1 M’Cord’s S. C, Rep. 80.^ "In thij case a shade of doubt was thrown over the ques¬ 
tion, hut there was no decision. In the case above mentioned, from 2 Randolph, the 
court held, that as it was the policy of Virginia to restrain all banlTing operations by 
corporations not established by tneir OAvn laws, a bank in Ohio could not be per¬ 
mitted to establish an agency in Virginia for discounting notes, or carrying on other 
banking operations, nor could an action be sustained»in Virginia by the bank on a 
note thus acquired. This limitation to the general rule, that a foreign corporation 
may sue, is the same in effSet as that prescribed by the New York statute, and which 
will not allow the corporation of any other state or country to do any act, or main¬ 
tain a suit Jli any contract arising thercin,#vhich is not allowed to be done by any 
domestic corporation. It was in this view that the court, in the case of Randolph, 
held thaf the Ohio Bank could not make a jirimanj contract in Virginia, in relation 
to banking business, jis by discounting notes, though, if the same be done in Ohio, 
the bank could sustain a suit thereon in Virginia. The court in Virginia raised, but 
did not dc^dc the question, ^^^lcthcr the laink in Ohio mijfht not make a secondary 
contract in Virginia, for carrying into effect the contr.act originally made in Ohio. 
A point bearing on this was decided in the English case of Henriques, where a suit 
by a Dutch corporation, on a recognizance of bail taken in England, was sustained : 
and in the case of the Silver Lake Bank v. Nortlf where a mortgage taken in New 
York on lands in that state, to secure a bank loan made in Pennsylvania, was 
enforced. ^ , 

t 


^ a corporation can only he sued in the jurisdiction where its business is done. N. J. 
R. E.dlo. r’. M. C. R. R. Co. 6 McL. 444. Nor does the ijccidcntal temporary presence of 
its officers in the foreign state give jurisdfction. Jloulin w. Iiisur.ance Co. 4 Zabr. 222. 
This is true only where a corporati )n coniines its business to the state in which it is 
created. Where R makes contracts and owns property in another state, the rule is dif¬ 
ferent.^ Moulit*®. Trenton Iijp. Co. 1 Dutch. (N. .T.) 67. A co’Iporation, though a citizen 
for the purpo* of giving the U. S, courts jurisdiction in suits with the inhabitants of 
other states, is not eiititiod under the constitution of the United States to the privileges 
of citizens in other states. Warren Co. v. Etna Co. 2 Paine, C. C. 601. Tatem v. Wright,. 
8 Zabr. 429. . 
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(6.) Of their rig'ht to hold to charitable uses. 

It has been a question of grave import and difficult solution, 
whether a corporation, instituted as a charity, could be permitted 
to become the cestui que trust of lands devised for charitable 
uses. Corporations are excepted out of the statute of wills in 
England, and in New York and raostrof the other states; and 
it has been decided that they cannot be directly devisees at 
law. (a) But in England, by the statute of 43 Eliz. ch. 4, com¬ 
monly called the statute of charitable uses, lands may be devised 
to a corporation for a charitable use, and the Court of Chancery 
will support and enforce the charitable donation. The various 
charitable purposes which will be sustained are enumerated in 
the statute; and the administration of justice,, in this or any 
other country, would be extremely defective, if there was no 
power to uphold such dispositions. Tiro statute of Elizabeth 
has not been reenacted in New York, New Jersey, Pennsyl¬ 
vania, or Maryland, and probably not in any of the United 
States, though it may not have been abrogated in some of 
them; (5) and the inefairy then is, whether a court of equity has 


It may now be considered as ji settled principle of law, that a corporation in one 
state or country may not only sue, but il.ay make valid contracts in nnotlier, provided 
their charter warrants such contracts, and there is no jmsilivt disability by statute for 
a corporation to make such contracts in the state where they are made. As a gen¬ 
eral rule, personal rights and contracts have no locality, and the laws of comity apply 
in their fullest extent, between the sc%eral states of the Union. This whole doctrine 
was definitely established in the Sn[)icmc Coiiit of the United States, it. the ca.se of 
the Bank of Augusta v. Ea' lc, l.'j Peters, 519, where it was held, in.a clear and able 
opinion, delivered by the chief justice, that the purchase by a competent agent in Ala¬ 
bama of a bill of exchange, by an incsrjiorated bank of another state, wa.s a valid con¬ 
tract.^ A foreign corporation may contract according to the laws in another state, and 
according to the rate of interest in such other state, though that rate be higher than 
in its own state, when neither the charter, nor the laws of sueh other state prohibit it. 
Frazier v. Willcox, 4 Rob. L’a R. 517. 

In several of the states, banking corporations, incorporated out of the state, arc pro¬ 
hibited by statute from exercising l/aiiking powers within it. .. 

(а) Jackson v. Hammond, i Gaines’s Ga,“'*a in Error, .3.37. 

(б) The statute of Eiiz. is in force in ^^orth Carolina, (1 Hawks, 96); and in Ken¬ 
tucky the statute of charitable uses of 4.3 Eliz. is held to bo in foi ‘C, and was never 
repealed ; and, conscqueiitly, though there be a defect or want of ccstu' que use to take 


1 Day t!. Newark Man. Co. 1 Blatchford, R. 628 Mumford v. Am. Life Ins. Co. 4 Comst. 
R. 463. City Bank of Columbus v. Beach, L Blatch. R. 426. • 
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power to execute and enforce such trusts as charities, indepen¬ 
dent of any statute, and when no statute declares them 
unlawful. The statute of wills merely * excepts corpo- *286 
rations from the description of competent devisees ; and 
there is nothing in the Act declaring it unlawful for a corpora¬ 
tion to take for a charitable use. They are left in the same 
state as if the* statute of wills had not been passed ; and the 
question is, whether a court of equity may sustain and enforce 
a devise to or for the use of a corporation, provided fhe object 
be a charity in itself lawful and commendable, {a) 

The case of The Baptist Association v. Hart (b) was one in 
which a Jbequest of personal property to the plaintiffs, as trus¬ 
tees, failed for v^ant of an incorporation ; ^ but the reasoning in 
the case has thrown embarrassment over this question. It was 

----, — -- ----- 

the use, or, if the use he too indefinite and uncertain to he enforced i»depcndent of Ihe 
statute, yet the Court of Chancery will obviate the ddficulty, and give it effect as near 
the general intent as may be, under the ci/ pres doctrine. Gass and Bonta v. Wilhite, 
2 Dana’s Ken. liep. 170. In that case it was held, tha^the objects and purposes of 
the articles of association of the people called Shakers were charitable and pious, and 
valid in law, that the statut(j of 13 Eli/!. wa.s taiito a revocation of the prior stat¬ 
utes of mortmain ; and though a corporation, accoiding to the principles of the com¬ 
mon law, cou^d not be seised to a use, yet, since the statute of Elizabeth, the courts 
have maintained devises to corporations, in trust for charitable uses; that where a 
trust was fgr a charitable use, its being a perpetuity was no objection to it; that, as 
there was no restraint in Kentucky similar to the Mortmain Act of 9 Geo. II , relig¬ 
ious societies might acquire and hold property for religious purposes in other modes 
than that pointed out in the Act of 1814. Tjjic exception in fiie English statute of 
wills, prohibifing devises to corfjorate bodies, is omitted in the Kentucky statute of 
wills. 4 Dana, 356. In Massachusetts, the statute of 4.'3rEliz. c. 4, is in force so far 
as to determine what arc gifts to charitable uses. Sanderson v. White, 18 Pickering, 
328. It is adoptdd in principle and substance in Massachusetts. Going v. Emery, 
16 Pick. 107. Burbank v. Whitney, 24 Pick. 153. And in Connecticut the statute 
of Elizabeth was virtually reenacted as early ns 1702.- ^ 

(o) In the case of thfTrusteoi of Phillips Academy v. King, 12 Mass. Rep. 546, it 
was adjudged that an aggregate corporation was capable, from its nature, unless spe¬ 
cially disqualified, of taking and holding property ns a trustee. 

(b) 4^Vheaton, 1. * ^ 

• * 

—. - ■ - ■■■---•----- - ---- 

1 Bequests to uniffcorporated societies are sustained, where th^ object is competent and 

the desijjnation sufficiently clqpr. 2 Saudf. Ch. R. 133. Potter v. Cliapin, 6 Paige, R. 
639, 649. • 

2 In Indiana, the principles of the statute of 43 Eliz. c. 4, have been adopted, and are in 
force, with one or two exceptions. M’Cord r. Ochiltree, 8 Blackford, R. 16. The statute 
of 43 Elizabeth is not in force in Maryland. Wildermnn v. Baltimore, 8 Md. 651. 
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there said that the statute of Elizabeth did give validity to 
some devises to charitable uses which were not valid without 
the aid of the statute; and the opinion of the chief justice 
seemed rather to be (for there was no authoritative decision of 
the court on the point) that the original interference of chan¬ 
cery on the subject of charities, whercftthe cestui que trust had 
not a vested equitable interest, was founded on the statute of 
Elizabeth; and that, independent of the statute, a court of 
equity would not sustain a charitable bequest, where no legal 
interest was vested. The accuracy of this conclusion remains 
yet to be established by judicial sanction; and there is a recent 
and direct authority against it in the case of The Orphan Asylum 
Society v. M’ Cartee^ (a) in which it was decided, in New York, 
by Chancellor Jones, after a very elaborate discussion artd con¬ 
sideration, that a devise of lands to ex^putors, in trust for a 
charitable corporation, for charitable purposes, was a legal and 
valid trust, to be enforced in equity. Lord Northington, in the 
case of The Attorney-General v. Tancred, (h) affirmed that de¬ 
vises to corporations* though void under the statute of wills, 
were always considered as good in equity )f given to charitable 
uses; and that the uniform rule of the Court of Chan- 
* 287 eery, * before as well afj at and after the statutd of Eliza¬ 
beth, was, that where the uses were charitable, pnd the 
grantor competent to convey, the court would aid even a defec¬ 
tive conveyance to uses. This same principle has been advanced 
in other cases, and by very high Ruthocity. (c) The'.veight of 


(а) See p. 288, note.’ ^ * ' 

(б) 1 Eden’s Rep. 10. 1 Wm. Blacks. Rep. 91. > 

(c) Sir.Ioseph Jckyll, in Eyre v. Countc.ss of Shaftesbury, 2 P. Wms. 119. See, 
also, 2 Vern. Rep. h4'2 ; Lord Ch. J. Wilinot, in Alto|hey-Geiteral v. Lady Downing, 
Wilmot’s Opinions, pp. 24, .3-3; 1 Bro. Rep. 15; 7 Vesey, 69; Lord Eldon, in 
Attorney-General v. The Skinner’s Obmpany, 2 Russ. R. 416; Sir John Leach, in 
Attorney-General v. The Master of'fircntwood School, 1 Mylnc & Keen, 376... liV'dio 
case of the Attorney-General v. Mayor of Luhlin, 1 Bligh’s Rep. N. S. 34/, Lord 
Redesdale declared that the statute of Elizabeth created no new law on the subject of 
charitable uses, but only a new inacliinery and uncillury jurisdicticn. It is stated, in 
Duke on Uses, p. 163, tli'at Sytnons sold lands, by bargajn and sale, tr Fleming, upon 
confidence to perform a charitable use, which he declared by will. The bargain was 
never enrolled, and yet the lord chancellor decreed a^ale of die lands by the heirs, to 
be applied according to the limitation of the use'. This was the 24 Eliz., and before 
the statute of charitable uses. Chancellor Walworth, in 7 Paige, 80, places reliance 
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English opinion and argument would seem to be in favor of 
an original and necessary jurisdictions in chancery, in respect to 
bequests and devises in trust, to persons competent to take for 
charitable purposes, when the general object of the charity was 
specific and certain, and not contrary to any positive rule of 
law. ^ 

The elemerfts of the doctrine of the English cl^pincery relat¬ 
ing to charitable uses, are to be found in the civil law; (a) and it 
is questionable whether the English system of charitifts is to be 
referred exclusively to the statute of Elizabeth. The statute 
has been resorted to as a guide, because it contained the largest 
enumeration of just and meritorious charitable uses; and it 
may, perhaps, ^e considered rather as a declaratory law, or 
specification of previously recognized charities, than as creating, 
as some cases have intimated, {b) the objects of chancery juris- 


on this case as evidence of the ctmmon-luw jurisdiction of chancery over charitable 
uses. Lord Hardwickc, in Attoincy-Gcncral v. Middleton, 2 Vescy, 327, held, tltot 
before and independent of the statute of Elizabeth, thc*Court of Chancery did exer¬ 
cise orijjinul jurisdiction in cases of charities at laiye, and not regulated by charter. 
It was, in the cases of charftics, afterwards provided for by the statute of Elizabeth. 
Lord Chancellor Sugden, in the case in Ireland of the Incorjiorated Society v. Rich¬ 
ards, 1 Conner & Lawson, 58, S. C. I Drury«& Warren R. 258, reviews and analyzes 
all the cases, and concludes that there was .m inherent jurisdiction in chancery exist¬ 
ing before* after, and at the time of the statute of 43 Eliz., sustaining devises to char¬ 
itable uses, though void at law. 

(rt) Code, lib. 1, tit. 2, sec. 19, 26 ; tit. 3, sec. 38. Dig. 30, tit. 1. Ib. 33, 2, 16. 
Strahan's i^te to Domat, b. l,,tit. 1, sec. lOt Swinburne, part 6, sec. 1. 2 Domat, 
b. 3, tit. I, sec. 6 ; h. 4, tit. 2, sec. 2, 6 ; b. 3, tit. 1, sec. 6. Lord Thurlow, in White 
r. White, 1 Rro. Rep. 12. By a rescript of the Emperor Diocletian, corporations 
could not take I'cal estate wjthout special license; and Gibbon, who refers to the 
rescript «f Diocletian, says, that there were severaf laws under the Roman emperors 
enacted with the same design ns the English statutes of mortmain. Gibbon’s Hist, 
vol. ii. 345. He allucips, however, to seveial instances in which riiosc laws had l>een 
suspended in favor of Christia^ charitic^ The edict of Constantine (as cited from 
the Thcodosian Code by the assistant vice-chancellor, in his able and learned opin- 
iorj* ..s^tlie subject, in Wright v. The Trustees ot the Methodist Episcopal Church, 
1 Hotfnfill’s Rep. 246) gave legality toi«i|gacies to the» Christian church, and broke 
down the Roman statutes of niortufain. Legacies to pious uses became afterwards 
privileged in the Ionian law, and their uncertainty was no objection to their validity. 
Charities have ^jieir foundation in Christianity. A religious^purpose is a charitable 
purpos^ Lord Langdalo, 1 ICeen, 233. Their element is Christian benevolence, or 
an enlarged love of human kind, without regard to selfish considerations, or even the 
relations of blood, or affinity, or friendship. 

(6) 1 Ch. Cas. 134, 267. 6 Dow’s Rep. 136. 

30 * 
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diction over charities. If the whole jurisdiction of equity over 
charitable uses and devises was grounded on the statute of 
Elizabeth, then we are driven to the conclusion that, as the, 
statute has never been reiinacted, our courtg of equity in this 
country are cut off’ from a large field of jurisdiction, over some 
of the most interesting and meritorious, trusts that can possibly 
be created and confided to the integrity of men. It 
*288 would appear from the preamble *to the statute of Eliz¬ 
abeth, that it did not intend to give any new validity to 
charitable donations, but rather to provide a new and more 
effectual remedy for the breaches of those trusts, {a) 


(a) The statute defined the charities which chancery would protect, and wjiich were 
to be enforced; but the better opinion is, that it left the/jurisdiction ns it existed 
prior to the statute, untouched. In Dashiell v. cAttori9e/-General, 5 Harr. & Johns. 
392, it was decided, after an able discussion, that, independent of the statute of 
43 Eliz., (and which had not been adopted in Maryland,) a court of chancery can¬ 
not sustain and enforce a devise to charitable uses, which would, witliout the statute, 
hsfve been void at law, ns vague and indefinite. The same decision was made in 
Virginia, in Gallego v. The •Attorney-General, where the statute of 43 Eliz. was re¬ 
pealed. 3 Leigh’s Rep. 450.i Janey’s Executor v. Latnnc, 4 Ibid. 327. See, also, 
Story, J., in 3 Peters’s U. S. Rep. 41)4, S. P. But in M hitman c Lex, 17 Serg. & 
Rawle, 88, it was held, that a bequest to St. Michael and Zion churchc.s in Philadel¬ 
phia, the interest to be laid out in brcMl annually for ten years, Jbr the poor of the 
Luthei'an eon/jregation, was a valid bequest. That case established that a tiust in 
favor of an incorporated, religious, or charitable society, was an available^^one ; and 
the same principle was declared in the case of the Mayor and Corporation of Phila¬ 
delphia »>. Elliott, 3 Rawlc’s Rep. 170, and by Mr. Justice Baldwin, in the case of 
Sarah Zana’.s will, decided in the Cireirit Court for J^*ennsylvania, 183.3^,and cited in 
2 How. U. S. 195, 197. Though the statute for charitable uses of 43 Eliz. was not 
extended to Pennsylvania, yet the principles adopted in chancery, in the applica¬ 
tion of that statute, applied as part of the common law. The Supreme Court of 
Pennsylvania, in Zimmerman v. ^Anders, 6 Watts & Serg. 218, declared tha*; a devise 
of real estate to an unincoiporatcd association for religious purposes, but incorpo¬ 
rated after the testator’s death, was good, and that the conseni;ative provisions of the 
statute of Elizabeth, and charitable u.ses supported before that statute and beyond it, 
arc in force there. So in the American Bible Society v. Wetfhore, 17 Conn. R. 181, it 
was admitted as a rule of equity to’ recognize and protect charities not incopotu.ed, 
in their interests in bequests find devises, ^^Augh not incorporated, but rctmlining in 
abeyance. See Inglis v. Sailors’ Snug Harbor, 3 Peters’s R. 99. Where the olgeet was 
defined, and the instrument not inadequate, they give relief to the eatertt of the English 
chancery. The bequest, in the case in 9 Vesey, 399,^would be gfod there. It is 
immaterial whether the person to take bo in esse or not, or how unccptain the objects 


I Wheeler v. Smith, 9 How. U. S. B6. 


» 
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(6.) Their powers to make contracts. 

It was an ancient and technical rule of the common law, 
that a corporation could not manifest its intentions by any 


may be, provided there he S discretionary power vested anywhere over the application of 
the testator’s bounty to these ibjects. If the intention sufficiently appears on the 
bequest, it would be held valid. But where the paiticular charitable object is not 
specified, or the charitable purpose in the channel of the testator’s intention cannot 
be effected, there is no case in Pennsylvania in which the courts have ^indertakcn to 
make new channels for the trust on the doctrine of cy pres, though there might be 
trustees willing and competent to act. Report of the Pennsylvania Commissioners 
on the Civil Code, Jan. 1835. Uncertainty of individual object would seem to be a 
characteristic of charity, for personal or individual certainty has often been held 
fatal to it.' The cases to this point are cited by Mr. Bintiey, in his argument in 
the great will case lefcrrcd to in a subsequent page. The decree in the case of the 
Orphan*Asylum Society v. M’Cartcc, was reversed, on appeal to the Coutt of Errors 
of New York; (9 Cowci^Rep. 437;) but it was on the ground that the‘devise to the 
corporation was direct, anernot a trust for the corporation; and the opinion of Chan¬ 
cellor Jones, on that point, remains uuflisturbed. The question relative to the juris¬ 
diction of chancery over devises to cliaritable uses, remains to be definitely settled in 
this country. See hi/ia, vol. iv. p .503. In Moore i>. Moore, 4 Dana’s Ken. Rep. 357, 
it was held, that a court of equity, without the aid any statute, may enforce a 
trust, wlienever it is so defined or described by the donor as to enable the court, con¬ 
sistently with the rules of law, to ascertain and apply it to the objects intended; and 
wljere, in such case, there is no trustee ai»pointed by the will, the court will act as 
trustee nnd*p|)oint one. 'riie chancery jujj.sdiction, whether a trust was deemed a 
charity or not, had been established in England prior to the statute’of 43 Eliz. It 
was further considered tliat the statute of Elizabeth, so far as it gave vnliditij to numer¬ 
ous charitable gifts and bequests which w'ould otherwise be void, was in force in Ken¬ 
tucky; but so fiir ns it related to the remedy, when no specific application existed or 
had failed^jy' authorizing the nppropriatiot^ upon the civil Itw doctrine of cy pres, of 
the charity to some suitable aifll congenial purpose of charity, it was not applicable to 
our institutions, or in force. In this last case, the equity jurisdiction over charitable 
bequests and trusts was ably and learnedly discussed by Ch. J. Robertson, in deliver- 
in{j tlm opinion of the court; and in the case at Potter v. Chapin, 6 Paige’s Rep. 
039, it was held, that the Court of Chancery' would sustain a gift or bequest, or dedi¬ 
cation of personal property to public or charitable u.scs, if the same be not inconsist¬ 
ent with local law o*public lialicy, and where the object of such gift or dedication is 
specific and capable of being carried*into effect according to the intention of the 
do HOT. Chancellor Walworth said, that the dcijsion in the case of the Baptist Asso- 
ciati^ v. Haft’s Executors, 4 Wliea^n’s Rep. 1, wai^generally admitted to be wrong. 
That decision was, that the Baptist Aswclation was not incorporated; that the indi- 


t A^to beqwists void for ^uncertainty, see Second Congregational Society, &c. ». First 
Congregational Society, &c. 14 N. Hamp. K. 315. Wade v. The American Colonization 
Society, 7 Smedes & Harsh. R. 6G3. Bridges v. Pleasants, 4 Ired. Eq. R. 26. White v. 
TTniversity, hi. 19. dickering v, Shotwell, 10 Barr’s R. 23. Owens c. Missionary Society, 
14 N. Y. (4 Kernan,) 380. 
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personal act or • oral discourse, and that it spoke and acted 
only by its common seal, {a) Afterwards the rule was relaxed* 


Tidnal associates could not take ns trustees, they being a boJy vague and uncertain ; 
and that no legal interest vested; and that legacies to charities were sustained in 
England under the statute of Elizabeth only. Again,j*n the case of the Dutch Church 
in Garden-street v. Mott, 7 Paige, 77, it was decreed, that the Coiift of Chancery had 
an original jurisdiction to enforce and compel the performance of trusts for pious and 
charitable uses, when the devise or conveyance in trust was made to a trustee capable 
of taking the legal estate. 

In the case of Milne v. Milne, 17 L’a Rep. 46, under the will of Alexander 
Milne, in which legacies were left to two public charitable asylums, to be, after the 
death of the testator, incorporated and established at Milneburgh, it was held that 
the courts were bound to aid in carrying out the intention of the will. Tile legacies 
were conditional, and took effect when the corporations were,created, by way of 
executory devise. Also, in the case of Executors of Burr v. Smith, 7 Vermont Rep. 
241, a bequest of money to certain unincorporated societi^wiis held good, and that 
there was a jurisdiction in equity independent o4' the Statute of Eli/Abcth; and so, 
again, in Sanderson v. White, 18 Pickering, 328, it was held that if trustees in a 
charity case, and having visitatorial powers, are guilty of a violation of law, they 
may be proceeded against either at law or in equity, and that equity has a general 
jurisdiction over abuses of all trusts. It was admitted, in the case of Inglis v. The 
Sailors’ Snug Harbor, 3 Petefs’s U. S. Rep. 9!i, that a bequest to an association to be 
thereafter incorporated, will vest when the corporation is created. So, again, in Bart¬ 
lett V. Nyc, 4 Metcalfs R. 378, a devise of real estate to an unincorporated society, 
for charitable uses, was held valid, and equity would enforce the trust a^ against the 
heirs.^ *' 

In the case already alluded to, in l Hoffman’s Ch. Rep. 202, the whole |uhject of 
the jurisdiction of chancery over gifts and devises to charitable uses is examined with 
great industry and learning, and the numerous cases before and since the statute of 
Elizabeth analyzed ; an^ the assistant vice-chancellor (Hoffman) concludes that there 
was a jurisdiction in chancery anterior to*the statute uees of 43 Eliz., ovet- charitable 
uses, upon the ground of truV-, and that the courts of equity in New York possess that 
jurbdiction. He cites several ancient cases from the ))reccdents of bills ami ])leadings, 
printed under the direction of the ^nglisl' record commission in 1821,‘and he held it 
demonstrable that the statute of Eliz. did not establish a single new principle in the 
law of charities, and that where that .statute does not exist, feoffments and grants to 
trustees for charitable uses were valid. Id. 244 to 265.^ The stUute of Eliz. specified 
the objects which were to be deemed charities, «nd the English chancery enforces none 
other. The power to enforce .such charAics was in the court, by virtue of its original 
constitution, independent of the statfitc. Under the English statute of mortn\ InTTlf 
9 Geo. II., ch. 36, a corporatioti cannot takq;.'iie proceeds of lands devised or directed 
to bo sold, nor moneys arising from the sale of lantl given to charitable u.sca by will. 

Id. pp. 22-3, 227, But in New York, a devise to trustees for the uses of a corporation 

r 

ti 

(a) Davies’s Rep. 121, the case of The Dean amf Chapter of F«rncs. 


1 Brown v. Kelsey, 2 Cush. 243. 
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and, for the sake of convenience, corporations were permitted 
to act, in ordinary matters, without deed, as to retain a 


is valid, though a direct flevise of land to a corporation for charitable uses is void. 
The English statute ofGeca II. avoids any gift or appointment to any person of any 
interest or estate iiHands, or oftany money or benefit derived from the sale of lands, 
if it bo for the benefit of any charitable use. (Amb. 20, 1.55,635. 14 Vcscy, 541. 

2 Keen, 172. Seaton on Decrees, 130. 1 Hoffman’s Ch. Rep. 234.) But under the 
N. y.R. S. vol. ii. p. 57, sec. 3, a devise in trust to lease or sell lands^and pay the 
proceeds to a corporation, is valid, and, as the assistant vice-chancellor observed, “ the 
great law of charities has been saved.” Mr. Binney, in a learned and able argument 
in the case of Vidal v. The City of Philadelphia, in the Supreme Court of the United 
States, in^ebruary, 1844,2 How..U. S. 127, selected from the volumes of the British 
record commission, published in 1827, above fifty cases of bills and answers in chancery 
relating to charitabU uses, from the reign of Richard II. to that of Elizabeth ; and 
which v/^nl to show the fact of the exercise of chancery jurisdiction in cases of chari¬ 
table uses before the 43d^Elizabeth, and that charitable uses, for general and indefi¬ 
nite purposes, as Well as for specitief charities, were assisted at that period precisely as 
they arc now. The fact, I think, may be considered indisputable, ihat chancery uses 
are lawfuf uses by the common law, and that the statute of Elizabeth was only an ancil¬ 
lary remedy, now supplied by chancery as tiie righiful original tribunal for such trusts. 
The cases were considered in this light in the opinion of the Supreme Court as de¬ 
livered hy Mr. Justice Story, in the great case of Vidafu. Girard’s Executors, above 
mentioned. The decision jn this last case may be said to close all further discussion 
and controversy on the subject, and it establishes that a corporation has a legal cap.acity 
to take rcal^r personal estate in trust for charitable, eleemosynary, and beneficial uses 
and purposes, in the same manner and to the same extent as a private person may do, 
and the trusts may be enforced in equity. It was declared that equity had an inherent 
juristliction before the statute of Eliz., upon the ground of the common law, to enforce 
charitable uses. Mr. Assistant Vice-Chancellor Sandfdrd, in his very learned and able 
judgment in the case of Kniskern v. The Lutheran Chiirciies, 1 Sandford’s Ch. R. 
430, recogtfrzes the same doctrfiie ; and I refer to that case for the elucidation and es¬ 
tablishment of the great principle, that couVts of equity* will give effect to charities 
directed to religious purposes, on the ground of a trust, and will see that the intent of 
the fouiylcr of tliera, for civil as well ns religious pirposcs, be carried into effect. If 
a charity be created for n religious purpose, in a Christian congregation designated 


by the name of a sect, without any specification of the particular worship or tenets 
intended, the intent o!" the foilhdcr will lie deduced from the tenets, and doctrine, and 
discipline of tlie congregation avowed and practised by its professors and worshippers 
a^the time of the donation, and tlie charity willjie heltl appropriated to such church, 
and t^ none otjicr.' This case is disti^^ished by an jxuberant display of theological 


t The rights and authorities of ecclesiastical corporations, both in the administration of 
charitj^s and Irnipwalities, aqjl in enforcing church government, liavc been much discussed 
in later cases Hi New York. The People v. Steele, 2 Barb.'S. 0. Kep. 397. Miller w. Gable, 
2 Denio’s R. 492. See, also, SmitV v. Nelson, 18 Vermont R. 611. In this last case, the 
relation of the ecclesiastical to the civil power is examined at large; and the opinion of 
Ch. J. Williams is marked by extraordinary perspicuity, precision, and strength. See, also, 
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•289 servant, cook, or butler, (a) The case in 12 Hen. * VIL 
25, (6) was, that a bailiff, as a servant to*a corporation, 


learning on the subject of Lutheran creeds and faith, and for the intelligence, discre¬ 
tion, and logical acuteness of the assistant vice-chancellor. * The same principles and 
conclusions of erpiity were stated and declared in thermalogous cases of Lady Hew- 
ley’s Cliarity, before the English courts, in The Attorney-General v. Tearson, 7 Simons, 
R. 290 ; Attorney-General v. Shore, Id. .109, note ; S. C. 9 Cl. & Fin. 390, 553 ; 11 
Simons, 615, 6i6, note. See, also, Angell & Ames on Corporations, 3d edit. 137-150, 
for a full digest of the cases on this litigated question of the power of a corporation to 
take as dev ises for charitable uses. In Sliotwcll v. Mott, 2 Sandford, Ch. R. 46, the 
learned vice-chancellor retiews the discussion of the jurisdiction of the Court of Chan¬ 
cery over charitable uses, and he considers it as having e.xisted at common law long 
prior to the time of the Tudors ; that ilie point is now scttlcil by judicial decisions, 
whether the trustees were a corporation or individuals, or the gif* was to trustees by*^ 
name, or merely for an object sufficiently definite and sjiecilic to be carried intb effect. 
Id. p. 50. Until the statute of 9 Geo. II., charitable uses * 'ere protected by the com¬ 
mon law. We inherited them from England, and our lalid is tillell with benevolent 
institutions, endowed and upheld by that law ; and it is clear that our statutes of uses 
and trusts never intended to cut off gifts and devises to charitable uses, but only private 
uses and trusts which had jierplexcd real piopcrty by their intricacies and refinements, 
and public trusts and charitable uses were not nithin the purview of the Revised Stat¬ 
utes ; the statute of uses of ‘27'llenry VIII. ch. 10, never had any application to pub¬ 
lic charities. Id. jip. 50-53. Tlie legal restrictions against perpetuities were never 
directed against gifts for charitable uses, or for anyclccmosynary purposes. It is tho 
policy of the law to encourage their extent and duration. Thedusson’s wi'l was not a 
charity, and charities are not inalienable hy trustees. Attorney-General o. Hunger- 
ford, 2 Clark & Fin. 357, 374. Attorney-General v. Warren, 2 Swanston, *^91, 302. 
Shelford on Mortmain and Chantalde U-^cs. Dutch Church v. Mott, 7 Paige, 77. 
Griffin v. Graham, I Hawk’s Js’. C. Rep. 96. This decision of the vice-chancellor of 
New York respecting charities, is spirited, luminou.-, and sound, and placc.s the valid¬ 
ity of public chanties on solivl foundations, and draws Gie just and intclligCht distinc¬ 
tion between public and private trusts and perpetuities.^ 

(n) Plowd. Rep. 91 b. 2 Saund- Rep. 305. 3 P. Wms. 423, arg.' and 1 Kyd on 

Corporations, 260. ‘ 

(6) Bro. tit. Corporations, 51. 


Cammeyer v. The Corporation, &c. 2 SaiuFf. CJi. K. 186. Robertson v. Bullions, 9 Barb. 
R. 64. ^ .r 

The following decisions will nj”pcar remarka^'J to the American readers: VicesChan- 
cellor Knight Bruce has decided, that a legacy for the best essay on Natural Theology, 
demonstrating its evidence and its adequacy as a system of universal religion, was void, 
as inconsistent with Christianity; and that a legacy for the best essay npor Emigration to 
America, was void for nneertainty. Briggs v. Hartley, Eng. law Journal Ik^p. Dec. 1850, 
p. 416. Ill Chancery. * 

1 I here have been, since this note was written, several variant decisions in the courts of 
New \ork, on the question whether tho principles of the English law as to charitable luses 
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could justify without being authorized by deed; but that no 
interest could depart from a corporation, as a lease for years, 
a license to take fees, and a power of attorney to make livery, 
without deed. So, in Manhy v. Long^ {a) it was held, thg,t a 
bailiff to a corporation, for the purpose of distress, did not re¬ 
quire an appointment <n writing. In Rex v. Bigg, (b) the old 
rule was still further relaxed ; and it seems to have been estab¬ 
lished, that though a corporation could not contract directly, ex¬ 
cept under their corporate seal, yet they might, by mere vote, or 
other corporate act, not under their corporate seal, appoint an 
agent, whose acts and contracts, within the limit of his author¬ 
ity, wofild be binding on the corpqpition. In a case as late as 
1783, (c) it was» held, that the agreement of a major part of a 



In England, if there he no trustee^, anil the object is wliolly undefined, the king 
administei^ the charity as parens patrim; hut with us the information of the attorney- 
general may he the appropriate remedy, or the executors or trustees may apply directly 
to the court for direction, as in tlje case of Wright w. Tlie Trustees of th§ Methodist 
Episcopal Church, 1 Hoffman’s Ch. R. 202. And it seems to he understood that the 
rents of the land accruing between the death of the testator and the sale of the lands, 
go to the heir and not to the charity. Ibid. 266. 

In North ^arolina, on the other hand, it was held, that a bequest to a number of 
persons in their aggregate capacity, but not incorjiorated, and when the object of the 
bequest wgs wholly indefinite, was void. The English doctrine of cliariticij, by which 
such bequests were to be executed ci/ pres, was deemed unsound, and not the equity 
law in that state. Holland v. Peck, 2 Iredell’s Eq. 255. 

(a) 3 Lev. Rep 107. Smith v. B. & S. Gas-Light Companj'f 3 Neville & Manning, 
771. 1 Adffph. & Ellis, 526, S.*C. 

(li) 3 P. Wms. 419. * 

(a) Maxwell v. Dulwich College, cited in 1 Fonb. Tr. 296, note. But in Carter i*. 
Dean and Chapttr of Ely, 7 ISimons, 211, the authority of that case as a precedent 
was very much questioned, and the vice-chancellor considered it as resting on its par¬ 
ticular and singular circumstances, and that it did not in the leasf disturb the settled 
rule of law, that eleenlfJsynary qnd ecclesiastical corporations were not bound by any- 

- ——-j-——- 

have bcyi abrogated, or essentially modified by the Revised Statute*, particularly by the 
statutes of uses mid trusts. The decisiorj^ the Court of Appeals seems to be in accord¬ 
ance w'ith the views expressed in the author’s note. Williams r. Williams, 4 Seld. 525. 

The Supreme Court and the Superior Court of New York considered the Revised Stat¬ 
utes as applying to and governing charitable uses, as well as private trusts. Ayers v. 
Methodi# Churcll^ 3 Sandf. S. C. Rep. 361. Yates v, Yates, 9 Barb. U. 324. Andrew ». 
New York Bible*and Prayer-Book Society, 4 Sandford’s S. C. R. 156. 

The power of the courts to change the administration of a charity on the doctrin^ Of 
cji pres, is considered in Harvard College v. Society for Piomoting Theological Education, 
3 Gray, 280. 
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corporation, entered in the corporation books, though not under 
the corporate seal, would be decreed in equity. In Yarborough 
V. The Bank of England, (a) it was admitted that a corporation 
might be bound by the acts of their 8ervants,.though not author¬ 
ized under their seal, if done within the scope of their employ¬ 
ment. At last, after a full review of aU the authorities, the old 
technical rule was condemned in this country as impolitic, and 
essentially discarded ; for it was decided by the Supreme Court 
of the United States, in the case of The Bank of Columbia v. 
Patterson, {b) that whenever a corporation aggregate was acting 
within the range'of the legitimate purpose of its institution, all 
parol contracts, made by^ts authorized agents, were express 
and binding promises of the corporation; ar>d all duties im¬ 
posed upon them by law, and all benefits conferred at 
• 290 their request, raised implied * promises, for the enforce- 
ment-of which an action lay. (c) ^ The adjudged cases 


thinp: in tHc slinpe of an agFccmcnt regarding tlieir lands, unless it was evidenced by 
a deed or writing under tlieir corporate seal. 

(«) 16 East’s Hep 6. 

{h) 7 Crane li, 299 Many v. Beeknian Iron Co. 9 Paige, 189, S.*P. 

(c) It was ht'ld liy Lord Mansfield, ill the case of The King v. The Bank of Eng¬ 
land, Doug. 523, that assumpsit would lie against a corporation for refu.-al to transfer 
stock ; and the same point was ruled hy the Supreme Court of New York, in the case 
of Kortriglit v. Buffalo Commercial Bank, 20 Wendell, 91, and allinncd on error, 
22 Ibid. .348. It may now be considered as settled law, that an action of assumpsit 
will lie against a corporation on an ini plied promise. Sec the numerous, rases referred 
to in Angell & Ames on Corporations, 368, 382-38.3, 3d edit. So a special action on 
the case will lie against a corporation for neglect or breaches of duty. Trover and 
tre.spass will also lie against a <;'orporatioti in certain eases.* lhidj'330-333. So, all 
corporations, whether public or private, may isiuc negotiable paper for a debt con- 


1 See Gnssett v. Andover, 21 Vermont R. 3';.3. Sheldon v. Fairfax, Id. 102. Haynes v. 
Covington, 13 S. & .M. 408. Rosi v. Crty of Madison, 1 Smith’s Ind. 98. Butts v. Cuth- 
bertson, 6 Geo. U. ICO. 

* In Mannd v. The Monmortth^hile (.'anal (b. 4 Man. & Grang. R. 45C, it was held that 
trespass might be maintained against a corporation. 

A foreign corporation, conducting a radroad within the state of New Jersey, is liable for 
injuries equally with a domestic one. Austin v. N. Y. and K. R. R. 6o. 1 Dutch. 381. In 
Connecticut, it is held, that an action for malicious prosewition lies ngiiinst a corporation. 
Goodspeed v. Hank, 22 Conn. 630. Coulrn, in Missouri, Childs v. Bank, 17 Mis. 213. A 
corporation illegally disturbed in the exercise of its franchise by another corporation, 
may maintnin a bill enjoining the di'-tiirbance as a nuisance. B. & L. R. R. v. S. & L. R. R. 
et al. 2 Gray, 1; and see Newark Plank Road Co. r. Elmer, 1 Stoetk. 764. 
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in England, and in Massachusetts, were considered as Sully sup¬ 
porting this reasonable doctrine; and that the technical rule that 
a corporation could not make a promise except under its seal, 
would be productive of great mischiefs. As soon as it was estab¬ 
lished that the regulprly appointed agent of t]ie corporation could 
contract in their name|vithout seal, it was impossible to support 
the other position. Afterwards, in Fleckner v. United States 
Bank, {a) it was decided, by the same court, that a bank, and 
other commercial corporations, might bind themselves by the 
acts of their authorized officers and agents, without the corpo¬ 
rate seal. Whatever might be the original correctness of the 
• 

_____i____ 

• 

traded the course of^heir proper hiisincss. Kelley u. Mayor, &c. of Brooklyn, 
4 Hill’s N. Y. Rep. 263.^ il;i the case of Re^rina v. A Railroad Company, Q. B., 
June, 1846, it was adjudged in the (J. B., after a learned discussion, that an indictment 
would lie against a corporation aggregate for a misfeasance.^ The proper punishment 
is the assosment of a fine. It stained to be assumed in that case as undeniable, that 
a corporation was indictal)le for a wrongful omission of duty. In this country it is the 
wcll-sclllcd and familiar practice, that quasi corporatior\iS, created by law for purposes 
of public policy, are subject to indictment for breach or neglect of duty. Mower v. 
Leicester, 9 Mass. R. 247. •Riddle v. Locks and Canals, 7 Mass R. 169. See, also, 
Angell & Atnes on Corporations, 3d edit. pp. 391-394. 

It may j)rllperly be observed, while on thej^esponsibility of corporations, that it is a 
settled principle that corporations are subject to taxes and assessments as owners and 
occujiierstof land and other property as individuals, when their charters contain no 
stipulation of exemption. Spencer, Ch. J., in the matter of M'Queen v. Middletown 
M. C. 16 Johnson, 7 . Clinton Wool & C. M. Co. v. Morse & Bennett, cited by 
Ch. J. Thompson, in 15 Johnson, 382. Ontario Bank v. Bifnnell, 10 Wendell, 186. 
Bifhk of Watertown v. Assessors, &c., 25 Wendell, 686. Providence Bank v. Billings 
4 Peters, 514. People v. Supervisors of N. Y., 18 Wendell, 605. People v. Super¬ 
visors of Ni.agara, 4 Hill, N. Y. Rep. 20. See, also, supra, vol. i. pp. 424, 428; and 
see. also, Angell & Ames, 3d edit. pp. 427, 428, 42f, 431, and ch. 13, where the coses 
are digested, and the subject discussed fully and ably. 

(a) 8 Wheaton, 338. * 


1 Wli^n they have power to take a note, and hold and convey real and personal estate, 
they have necessarily the pow'er to negotijln the note in tllfeir ordinary business. Meintire 
V. l^reston, 6 Gilman, R. 48. For tluvliability of a corporation on an implied promise, see 
Beers v. The Phoenix Co. 14 Barb. R. 350; Clark v. Cuckfleld Union, 11 Eng. L. & Eq. 
442; Lowe v. London & N. W. Co. 14 Eng. L. & Eq. 18. • 

* Quqfn V. Tin? G. N. R. Co»9 Ad. & El. (N. S.) Rep. 316. New York Legal Observer, 
1846. Commoifwealth v. N. B. Br. Proprietors, 2 Gr.ay, 339. State v. M. & E. U. R. Co. 
3 Zubr. 360. State v. Vt. C. R. R. 1 Wins. 103. Boston, C. & M. R. R. v. State, 82 N. H. 
216. 

■ 31 
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ancient doctrine, that a corpora|ion could only act through the 
instrumentality of its common seal, when that doctrine was ap¬ 
plied to corporations existing by the common law, it had no 
application to corporations created by statute, whose charters 
contemplate the business of the corporation to be transacted ex¬ 
clusively by a board of directors. The ru|f^ has even been broken 
in upon in modern times, in respect to common-law corpora¬ 
tions. The acts of the board of directors, evidenced by a writ¬ 
ten vote, are as completely binding upon the corporation, and as 
complete authority to their agents, as the most solemn acts done 
under the corporate seal. With respect to banks, from the very 
nature of their operations in ^discounting notes, receiving depos¬ 
its, paying cheeks, and other ordinary contracts, it would be^ 
impracticable to affix the corporate seal as,a confirmation of 
each individual act. Where corporations li 2 ?ve no specific mode 
of acting prescribed, the cornmon-law mode of acting may be 
properly inferred. But every corporation created by statute 
must act as the statute prescribes ; and it is a settled doctrine 
that a corporation ma^ be bound by contracts not under its cor¬ 
porate seal, and by contracts made in the ordinary dis- 
*291 charge *of the official duty of its agents and officers. 

Lastly, in the case of Osborn v. United States tBank, (a) 
it was declared, that though a corporation could only appear by 
attorney, the authority of that attorney need not be under seal; 
and the actual production of any warrant of attorney to appear 
in court, is not necessary in th6 case of a corporation m.nre than 
in the case of an individual, (b) 

- --- , - --—-- 

(a) 9 Wheaton, 738. 

{h) Nor need the rppointment of the agent in the common transactions of the cor¬ 
poration be evideneed hy the records of the coj-poration.< Commercial Bank of Buffalo 
V. Kortright, 22 Wendell, 348. The boprd of directors of a corporation, for all busi¬ 
ness ]>»rposes, are the corjmration, end they may authorize a committee to sell or 
mortgisgc real estate, and that^power imf)lie^;^n authority to affix the forporatl seal. 
BuiTill V. Nahant Bank, 2 Metcalf’s li. 163.1 , ' 


1 Any seal, pnt to an instrument by the authorized agent pf the corporition, will make 
that instrument the deed of the corporation. .Milldam Foundry v. Hovey, 21 Piclt. 417. 
Porter v. A. & K. R. R. Co. 37 Jle. 349. Sonth Baptist Society in Albany v. Clapp, 18 
Barb. 35. See, however, Turnpike Co v. McCullough, 25 Penn. 303; Stebbins v. Merritt, 
10 Cush. (.Mass.) 27; Phillips v. Coffee, 17 III. 164; Osborne v. Tunis, 1 Dutch. <N. J.) 
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That corporations can now be bound by contracts made by 
their agents, though not under seal, and also on implied con¬ 
tracts to be deduced by inference from corporate acts, without 
either a vote, or deed, or writing, is a doctrine generally estab¬ 
lished in the courta of the several states, with great clearness 
and solidity jof argun»ent; («) and the technical rule of the 


(a) Eastman v. Coos Bank, 1 N. H. Rep. 26. ivfainc Stage Corapajjy v. Longley, 
14 Maine Rep. 444. Warren v. Ocean Ins. Co. 16 Ibid. 439. Hayden v. Mid. Turn¬ 
pike Company, 10 Mass. Rep. 397. The Proprietors of the Canal Bridge v. Gordon, 
1 Pick. Rep. 297. Bulkley v. The Derby Fishing Company, 2 Conn. Rep. 252. 
Danfortl^w. Schoharie Turnpike Company, 12 Johns. Rep. 227. Dun v. Rector of 
St. Andrew’s Church, 14 Ibid. 118. Mott v. Hicks, 1 Cowcu's Rep. 513. The Bap¬ 
tist Church V. Mulfcj-d, 3 Halstcd’s Rep. 182. The Che,stnut Hill Turnpike v. Rutter, 
4 Serg.^ Rawle, 16. Duncan, J., in Bank of Northern Liberties v. Cresson, 12 Ibid. 
312. Legrand v. Harnpa ^Sidney College, 5 Muiif. Rep. 324. Colcock v. Garvey, 
1 Nott. & M’Cord, 231. Bank of ijliited States v. lOandridge, 12 Wheaton, 64. Bank 
of the Metropolis v. Guttschlick, 14 Peters, 19. Union Bank of M,'»ryland v. Ridgely, 
1 Harr. & Gill, 324. Ponltncy v. Wells, I Aiken’s Rep. 180. Comm. Bank Orleans 
V. Newport Manufacturing Company, I B. Monroe’s K. Rep. 14. Bates & Hines v. 
The Bank of Alabama, 2 Ala. Rep. N. S. 451. See, ^ilso, Angell & Ames on Cor¬ 
porations, 218, 219, 222, 2d edit, and the numerous authorities there referred to. The 
English law is more strict»on this subject; for the general rule is still understood to 
be, that a corporation, though created by statute, cannot express its will, except by 
writing, uu^pr the corporate seal. The excepted cases are; 1. Where the acts done 
are of daily necessity, or too insignificant for the trouble of the seal; 2. Where the 
corporatism has a head, as a mayor, who may give commands; 3. Where the acts to 
be done must be done immediately, and cannot wait for the formalities of a seal ; 
4 . Where it is essential to a moneyed institution that they should have the power to 
issue notes and accept bills. East London Waterworks v. B«iley, 4 Bingham’s Rep. 
288. 12 <r B. Moore’s Rep. 5.'?2, S. C. Tindal, Ch. J., in Fishmongers’ Co. v. Rob¬ 

ertson, 5 Manning & Granger, 131,188. If the contract be executed, the general rule 
docs not apply; and therefore assumpsit for use and occupation may be maintained 
by a coi;poiation aggregate against a tenant who l«s occupied premises under them, 
and paid rent. The Mayor of Stafford v. Till, 4 Bing. 75. 12 J. B. Moore’s Rep. 

260. In Smith v. B. & S. Gas-Light Company, 3 Nev.ille & Manning, 771, it waslield 
that a corporation iiffght authorize an agent to di,strain, by parol; but that in ca.ses of 
extraordinary acts to be done, or where an estate is to be vested or divested, there 
must be a deed. In Beverly v. Lincoln GasTLi^ht & C. Co. 6 Adolph. & Ellis, 829, 
it was adjudge^ that a corporation agg^ate might be^sued iu assumpsit, on a contract 
by pardl, and, whether fixpressed <v im^ied, for goods sold and delivered. This was 
a relaxation of the ancient rule of the common law to the same e.xtent as had already 
been made by the*eonrts of the United States, to which the learned judge, (Patterson,) 
who delivered ihe opinion oft the K. B. iu that case, alluded. The English court took 


683. And it was held, In States v. Allis, 18 Ark. 269, that to bind a corporation by spe¬ 
cialty, the corporate seal must be affixed to the insti ument. 
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common law may now be considered as being, in a very great 
degree, done away in the jurisprudence of the United States. 
But it is equally well settled that though parol evidence be 
admissible to prove the agency and contracts lof the agent of a 
corporation, (for the appointment of the agent need not be by 
seal in the case of ordinary contracts,) cerporations, like natural 


care, however, '• to disclaim entirely the right or the wish to innovate on the law upon 
any ground of inconvenience, however strongly made out,” hut admitted that if the 
old rule had been treated by previous decisions w ith some degree of strictness, and if 
“ the principle, in fair reasoning, leads to a relaxation of the- rule for wliich no prior 
decisions can be found expressly in point, the mere circumstances of novelty ought 
not to deter us.” The liberal and sound reasoning contained in this decision, with 
the qualitied reserve accompanying it, are l) 0 tli to bo commcn(\,cd. It was further* 
declared, in Church v. Imperial G. L Co. 6 Adolph. & Ellis, 846, that it made no 
difference as to the right of a corporation to sue on a eony-fet entered into by them 
without seal, whether the contract be executed dr executory. In the case of The 
Major of Ludlow p. Charlton, 6 Mees. & Weis. 820, in the Exchctiuer, in 1840, Baron 
Rolfe gave an elaborate discussion and judgment on the question how far a’eorpora- 
tion could be bound by a contract without their corjiorate seal. It was held, that the 
late English cases did not go so far as to explode the old rule, or to hold a corpora¬ 
tion bound in the same manner as individuals bj' executed contracts. 'I'he general 
rule of the necessity of a seal to render a corporate contraqt valid still existed. The 
exception was limited to small matters, or those not admitting of delay, or wlicre the 
rule would greatly obstruct the every-day ordinary convenience of the bod^' corporate 
without an adequate object, or where the*conveyance almo.st amounted to necessity. 
The power of accepting bills of exchange and issuing firomi.ssory notes came within 
the principle of the exception. The decisions in Bevcrlej’ n. 'I’lie Lincoln G. L. & C. 
Co. and in Church v. Imperial Gas-Light Co., were founded on the principle governing 
the excejitions. The detcision in this exchequer case was followed by the Supreme 
Court of New Brunswick, in Seelyc c. tancaslcr Mi'd Company, Kerr’s *kep. 37” ; 
and these decisions tend to mrrow the doctrine maintained in our American courts. 
Homersham v. Wolverhampton Co. 4 Eng. L. & Eq. 426. Governor, of Copper 
Miners v. Fox, 3 Eng. L. & Eq. 420 . But as dealing in contracts with corporate 
bodies has become so common, and the agenej' of corporations of some description 
or other is present in the infinite business concerns of the countrjq it becomes very 
difficult to ascertain, .and dangerous to mistake, any certtyn test b\ which to determine 
whether the transaction in the given ca.se eomts within the principle of the exception 

to the general rule.^ * 

* ” 

! _ __ ^ 

t The rule of the common law has been recently still further relaxed by the Court 
of Q. B., so that any contract, for goods or work necessary to the purposes of tlie cor¬ 
poration, the benefit of which has been enjoj'ed, is liinding even if not under seal. 
Clark V. Guardians of Cuckfield Union, 11 E. L. & Eq. 4'42. Sec, uls5, Hendea on v. 
B, M. S. Navigation Company, 32 E. L. & Eq. 167, where the statement of the excep¬ 
tions to the cornmon-law rule, contained in the opinion of Baron Rolfe, quoted supra, 
was considered too narrow, and oidy applicable to municipal corporations; per Erie, J., 
p. 172. See, also, Reuter v. £. Tel. Co. 37 E. L. & Eq. 189. 
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persons, are bound only by the acts and contracts of their agents, 
done and made within the scope of their authority, (a) ^ 


(a) Essex Turnpike Ct)rporation v. Collins, 8 Mass. Rep. 299. Clark v. Corpora¬ 
tion of Washington, 12 Wiv,aton, 40. Bank of U. S. i’. Dandridge, Ibid. 64. Leggett 
w. New Jersey Manufacturing ar^d Banking Company, Saxton’s New Jersey Ch. Rep. 
541, April term, l5'32. Bank of the Metropolis v. Gnttschlick, 14 Peters, 19. As 
corporations act by agtaUs, they are responsible in damages for injuries inflicted 
through their means. Goodloe v. City of Cincinnati, 4 Ohio Rep. 50^. A special 
action on the case will lie for neglect of corporate duty by which the plaintiff suffers. 
Riddle v. Proprietors, &c. 7 Mass. Rep. 169. The powers and responsibilities result¬ 
ing from corporate agents arc very fully considered, and the substance of all the decis¬ 
ions is given in Angell & Ames on Corporations, ch. 9. 


1 A corporation canrhit be made liable for the acts or its agcnt.s, not within its corporate 
powers, even though such .^^ts be ratified by the directors. ^McCullough v. Moss, 5 Uenio’s 
R. 567. • Boom v. The City i.f ytica, ‘2 Barb. S C. Bcp. 104. See, .also, Hodges v. The 
City of Buffalo, 2 Demo’s R. ilO; No^es o. K. & B. I!. K. Co. 1 Wras. 110. 

And where a municipal corporation constructed, through their agentspa bridge so negli¬ 
gently that it fell, and the plaintiff was injured, it was held that the corporation was not 
liable, the Act under the authoritv of which the construction of the bridge was ordered 
being unconstitutional. The Mayor, iKte. of Albany r. Cnnliff, 3 Comst. R. 105. 

But gentrally a corporation is liable for the negligence affd unskilfulness of its agents, 
especially if there h.is been any want of due care in the selection of such agents. Grote 
p. The Chester, &c. K. Co. 3 Welshy, 11. & Gor. Rep. 261. Mayor of N. Y. r. Bailey, 

2 Denio’s R. 4.33. See na/t, p. [2S3,] and notes; sec, also, The Rochester, &,c. Co. p. The 
City of Roch?i<ter, 3 Comst. R. 46.3; Lloyd v. '#he Mayor, &c. 1 Selden, U. 369; Meares 
p. Corn, of Wilmington. 9 Ired. R. 73; Mayor of Jleinpliis p. Lasser, 9 Humph. R. 767; 
Akron v. Wacomb, 16 Ohio R. 339. See iuHe, 304, [375,] ii. Hickok v. I'lattsburgh, 
16 Barb. R. 423. Boss p. City of Madison, Smith’s Ind. R. 98. Hutson p. The Mayor, &c. 

6 Sandf. S.' C. R. 289. .lones p. K. R. Co. 1 Wins. 399. Goodwin v.' Union Screw Co. 
34 N. H. 378. , • 

As to d^gation of authority ly directors, see Burrill v. Nahant Bank, 2 Met. 163; 
Gillis p. Bailey, 1 Fost. 149. As to how far the knowledge of the president affects the 
corporation with notice, see Winchester v. R. R. Co. 4 Md. 331, 239. On the binding 
force of acts of dPrectors beyond the cliartered powc^ of the coinp.iny, see Bargate r. 
Shortridgb, 31 E. L. & Eq. 44, per Loid St. Leonards. As to how far the company is 
bound by the fraud of directors, see National Exchange Co. v. Drew, 32 E. L. & Eq. 1. 
As to forgery by agetjf, see Bank of Ireland c. Evans, Ibid. 23 ; ^Mechanics’ Bank r. 
N. Y. & N. II. R. R. 4 Dncr, 48(^ 3 Kern. j99. Tliis case aro.se on a fraudulent certifi¬ 
cate of stock issued by the defendants’ presitient and transfer agent, Schuyler, and 
coming^hy assignment into the possession of the plaintiffs. The defendants wep dis¬ 
charged by the Clourt of Appeals reversinn^hc decision o£iChe Superior Court. See injra, 
p. [621,]*n. There has been recciitiy some very stringent legislation in several of the 
states against the fraudulent issue of stock by the agents of corporations, making it a 
felony punishable 1^ fine and imprisonment. It. S. of Me. (IfaT,) c. 121, § 10. N. H. 
Laws, y.864,) c.*1520. Mass* Laws, (1866,) c. 133. N. V. Laws, (1866,) c. 166. See 
p. 621, note. * 

The question how far a company can invalidate its own contracts, on the ground that- 
they are ultra pipes, was discussed at gre'at length in the House of Lords, in Railway Co. 
p. Hawks, 36 E. L. & Eq. 8. 


31* 
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( * 

OP THE RIGHTS OF PERSOJJS. 

(7.) Of the corporate name. 

It is a general rule that corporations must take and grant by 
their corporate name.^ Without a name, they could not per¬ 
form their corporate functions; and a naine is so indispensable 
a part of the constitution of a corporation, ithat if none be ex¬ 
pressly given, one may be assumed by implication, [a) A mis¬ 
nomer in a grant by statute, or by devise, to a corporation, does 
not avoid the grant, though the right name of the corporation 
be not used, provided the corporation really intended it to be 
made apparent, {b) ^ So an immaterial variation in the name of 
the corporation does not avoid its grant; though it is not set¬ 
tled, with the requisite precision, what variations in the name 
are or are not deemed substantial. The general rule to be cob 
lected from the cases is, (c) that a variation from the lirecise 
name of the corporation, when the.true name is necessarily to 
be collected from the instrumdiTt, or is shown by proper aver¬ 
ments, will not invalidate a grant by or to a corporation, or a 
contract with it; and the modern cases show an increased 
*293 liberality *on ihis subject. For a’corporation to attempt 
to set aside its own grant by reason of misnomer in its 
own name, was severely censured, and in a great measure re¬ 
pressed, as early as the time of Lord Coke, [d) 


(a) Marriott ife Pascall’s case, 1 Leon. Rc|). 163. Anon. 1 Salk. llcp. 191. 
1 Black.s. Com. 474, 475. 1 Kyil on Corporations, 234, 237, 2.'>0, 253. 10 Co. 28 b, 

29 b. ’* • 

{h) Case of the Chancellor of Oxford, 10 Co. 37 b. Inhabitants v. String, 5 ilal- 
sted’s R(?p. 323. 

(c) I Kyd on Corp. 236, 252. 6 Co. 64 b. 10 Co. 126 a. Hoad Company v. 

Crccgcr, 5 Harr. & Johns. Hep. 122. African So< icty v. Varick, 13 Johns Hep. 38. 
The Turnpike Company v. Myers, 6 Serg. & Hawle, 12. Woolwich'?;. Forrest, Pen- 
nington’.s Rep. 84.' .Inhabitants v. String, 5 Ilalstcd’s Rep.,323. First Parish in 
Sutton V. Cole, 3 Pick. Rep. 232. Angcll ^ Ames on Corjjorations, 60, 61. 

(d) Jenk. Cent. 233, case 6, 270, cas^; 88. 10 Co. 126 a. 


4 > 

1 A corporation has no power to change it.s labtne. 10 Ad. & Kl. N. S. 839, 844. A 
railway company has no power to give up the management of its line to another com¬ 
pany. Heman r. Rnfforck 6 Kng. L. & lai. 100. Great N<irthcrn Co. v. Kustern Counties 
Co. 12 Em. L. & Eq. 224. Winch v. Birkenhead Co. 18 Eng. L. & Eq. 606„, South 
York<<hir*Co. v. Great Northern Co. 19 Eng. L, & Eq. 615. Johnson v. Shrewsbury Co. 
19 Eng. L. & Eq. 686. Shrewsbury Co. v. London W. Co. 21 Eng. L. & Eq. 319. 

2 Yansant v. Roberts, .3 Md. 119. Merc change of a corporation's name by the legisla¬ 
ture dobs not affect third persons. Rosenthal r. Madison K. R. Co. 10 Ind. 359, ' 
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(8.) Of the power to elect members and make by-laws. 

The same principle plrevails in these incorporated societies as 
in the community at large, that the acts of the majority, in 
cases within the cjiartfir powers, bind the whole. The majority 
here means the major part of those who are present at a regular 
corporate meeting. Tljjere is a distinction taken between a cor¬ 
porate act to be done by a select and definite body, as by a 
board of directors, and one to be performed by the constituent 
members. In. the latter case, a majority of those w^o appear 
may act; but in the former, a majority of the definite body 
must be present, and then a majority of the quorum may 
decide.* This is the general rule on the subject; and if any 
corporation has^a different modification of the expression of the 
binding will of thjj corporation, it arises from the special pro¬ 
visions of the act or charter of incorporation, (a) ^ The power 
of election, or the supplying of members in the room of such 
as are 'removed by death or otherwise, is said to be a power 
incident to and necessarily implied in every aggregate corpora- 


(a) Rex V. Varlo, Cowpr Rep. 248. 1 Kyd on Corp. 308, 400, 424. 1 Blacks. 

Com. 478. The King v. Bellringer, 4 Term Rep. 810. The King i". Miller, 6 Term 
Rep. 268. ^lic King v. Bower, 1 Barnew.*& Cress. 492. Rex v. Whitaker, 9 B. & 
Cress. 648. Ex parte Willcocks, 7 Cowen’s Rep. 402. Fiehl v. Field, 9 Wendell’s 
Rep. 394^ 403. Gibson, J., in St. Mary’s Church, 7 Serg. Rawle, 517. Sec the 
subject of the legality and organization of corporate meeting's, and all cases relating 
thereto, examined in Angcll & Ames on Corporations, ch. 14^452, 3d edit. The New 
Y^rk Reiii’ed Statutes, vol. ii.,p. 555, sec. 27, have declared, that when any power, 
authority, or duty is confided by law to three or more persons, or whenever three or 
more persons or officers arc authorized or required to perform any act, the power may 
be exercised by u majority, iqjon a meeting of all the persons so intrusted or empow¬ 
ered, unless special provision be otherwise made. It is also a general principle of 
law, of which this statute provision is partly declaratory, that in a case of mere pri¬ 
vate authority and ^jpnfidcnce, unless provision be made to th^conirary, the whole 
body must meet and agree in*thc deeisi*m ; but that in matters of public concern, or 
in some respects of a general nature, and alUmect, the act of the majority will bind. 
ComnVmwcalth v. Canal Com. 9 Watts’s Rej). *66. Green v. Miller, 6 Johns. Rep. 
39. FWe tn/rct, p. 633. On a referen^to three arbftcrs, if all meet, the award of 
two is valid. Meiklejohu v. Youflg, Stuart’s Lower Canada Rep. 43. But this is 
contrary to the gtyeral rule.''* 


1 See Beck v. Hanscom, 9 Post. 213. 

9 Kirk V. Bell, 12 Eng. L. & E^. 386*. See the general responsibility and powers of 
directors discussed in York Go. v. Hudson, 19 Eng. L. & Eq. 361. 
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tion, from the principle of self-preservation, (a) But it seldom 
happens that an opportunity is afforded’for the application of 
this principle, because the power of election must be 
*294 exercised * under the modifications'of tfie charter or stat¬ 
ute, of which the corporation is the ^mere creature, and 
which usually prescribes the time and manner of corporate elec¬ 
tions, and defines the qualifications of the electors. If this be 
not done to the requisite extent in the act or charter creating 
the corporation, it is in the power of the corporation itself, by 
its by-laws, to regulate the manner of election, and the requisite 
proof of the qualifications of the electors, in conformity with 
the principles of the charter, (b) 

It was decided, in the case of Newling v. Francis^ (c) that 
when the mode of electing corporate officers^ was not regulated 
by charter or [description, the corporation* might make by-laws 
to regulate the elections, provided they did not infringe the 
charter, {d) And in the case of the Commonivealtk of Pennsyl¬ 
vania V. Woelper, (e) it was held, that a corporation might, by a 
by-law, give to the president the power of appointing inspectors 
of the corporate elections, and also define by by-laws the nature 
of the tickets to be used, and the manner of voting. All such 
regulations rest in the discretion of the corporation, provided no 
chartered right or privilege be infringed, or the law of the land 


(a) Hicks v. Town o7 Ljinnccston, 1 Rol. Abr. 513, 514. 8 East’s Kcp. 272, n. 
S. C. ’ • . 

(i) 2 Kyd on Corp. 20, 30.' Though the charter gives to a select body the power 
to make by-laws, it docs not divest the body of corporations at large of the same 
right. King v. Westwood, 4 Bari.cw. & Cress. 781. Lbvell v. Westwood, 2 Dow & 
Clark, 21. There is this distinction on the subject, that if the power of making by¬ 
laws be committed to the corporate body at large, they may delegate that power to a 
select body representing them ; but if the power be given to a Volect body, they can¬ 
not delegate that powcr.i ^ 

(c) 3 Term Kcp. 189. 

{d} See, also, Kex v. Speneqr, 3 Burr. Re^. 1827 ; 2 Kyd on Corp. 26, 31King 
y. Westwood, 7 Bingham’s Kep. 1. ^ 

(e) 3 Serg. & Kawle, 29. 


1 See nole (1), p. [296], But where the power is vested in a select body, an act done 
by the persons composing that body„in a mass-meetmg of all the corporators, is not a 
valid corjxtrate act. Cammeyer ». United German L. Cmurchos, 2 Sandf. Ch. R. 187. See, 
also, Conro v. Port Henry Iron Co. 12 Barb. 27, 63. ' 
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violated. It is settled that a by-law cannot exclude an integral 
part of the electors, nor impose upon them a qualification incon¬ 
sistent with the charter, or unconnected with their corporate 
character, (a) Though in the case of elections in public and 
municipal corporations, and in all other elections of a public 
nature, every v^te must4)e personally given ; [b) yet, in the case 
of moneyed corporations, instituted for private purposes, 
it has been held *that the right of voting by proxy mig^ht * 295 
be delegated by the by-laws of the institution when the 
charter was silent, (c) 

It is a question not definitely settled, whether the officers of 
a corporation, who are directed to be annually elected, can con- 
tfnue in office after the year, and until others are duly elected, 
in cases where th^ time of election under the charter has 
elapsed, either through mistake, accident, or misfortune ; and 
there is po provision in the charter for the case. Ih the case of 
public officers, who are such de facto acting under color of office 
by an election or appointment not strictly legal, or without hav- 


(а) Rex V. Spencer, 3 Burr. Rep. 1827. Tlie general law on the subject of valid 

by-laws is weU digested in 1 Woodd. Lee. 495-500. No director can be excluded by 
the board of directors of a banking institution Trom inspecting the books of the bank j 
and the cqjirt will, in a proper case, enforce the right by mandamus. It must, how¬ 
ever, be in a case of a clear rigfit, and for some just or u.seful jturpose. The People v, 
Throop, 12 Wendell’s Rep. 183. Hatch v. City Bank of New Orleans, 1 Robinson’s 
L’a Rep. 470.^ The right in tliis last ease was considered as«bclonging to the iudi 
vidi»l stocffiolders. • ' 

(б) Case of The Dean and Chapter of Femes, Davies’s Rep. 129. Attorney-General 
V. ycott, 1 Vesey, 413. 

(c) The State v. Tudor, 5 ]4ay’s Rep. 329. lu JjTew York, (R. S. vol. i. 604,) at 
the election of corporate oflieers in corporations of a private nature, except library, 
religious, and moneyed corporations, stockholders may vote by proxy. In Phillips v. 
Wickham, 1 Paige’s Ifcp. 598, t^c chaneellor doubts the validity ot the right of vot¬ 
ing by proxy, when the power is not giv^n, cither expressly or impliedly, in the act 
creatingithe institution. And in Taylor v. Gris*lvoId, 2 Green’s N. J. Rep. 223, in the 
Supreme Court of New Jersey, after a full and learned discussion, it was held to be a 
principle of the common law, that where'an election (lepeuded upon the exercise ©f 
judgment, the right could not be dcimied; and that it required legi-'lativc sanction, 
before any corporat# body could make a valid by-law authorizing members to vote by 
proxy. ^Thc autllority of the^ase of The State v. Tudor, may, therefore, be consid¬ 
ered as essential^ shaken. 


I See infra, p. 296, note a. 
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ing qualified themselves by the requisite tests, or by holding 
over after the period prescribed for a new appointment, as in 
■ the case of sheriffs, constables, &c.; their acts are held valid as 
respects the rights of third persons who have an interest in 
them, and as concerns the public, in order ^to prevent a failure 
of justice, (rt) * f 

This general principle has been applied to the officers of a 
private rponeyed corporation, so far as concerns the rights of 
others; (b) and the sounder and better doctrine, I apprehend to 
be, that where the members of a corporation are directed tx) be 
annually elected, the words are only directory, and do not take 
away the power incident to the corporation to elect afterwards, 
when the annual day has, by some means, free* from design or 
fraud, been passed by. (c) ^ 


(a) The King v- Lisle, Andrew's Rep. 163. Tlie People v. Collins, 7 Johns. Rep. 
549. Jones v. Gikson, 1 N. II. liep. 266. Johnston v. Wilson, 2 Ibid. 202. Anon. 
12 Mod. Rep. 256. In the matter of The M. & II. Railroad Co. 19 Wendell, 1.35, 
145. Plymouth Painter,*!7 Conn. Rep. .585. The State v. Allen, 2 Iredell's N. 
C. Rep. 183. Sprague v. Bailey, 19 Pick. Rep. 436. In this last rase it was held, 
that a collector of taxes was not rcspon.sible for the regularity of the town meeting, 
or the validity of the votc.s at the meeting at whirli the tax was granted. It is a 
usual and wise provision in public charitcrs, that the oflicers directed to be annually 
appointed shall continue in ollice until other tit persons shall be appointed and s.worn 
in their places.'^ This was the case in the charter granted to the city of New York, 
in 1686, and again in 1730. By the English statute of 1 Victoria, ch. for the 
regulation of mumapal.rorjmrdlions, it was declared that the election of persons to 
corporate offices shoulil not be questioned for want A title in the perso... presiding 
at such elections, provided ruch jiersons were in actual possession of, and had taken 
upon themselves the execution of the duties of such office. 

(b) Baird v. Bank of Washington, 11 Serg. & Rawle, 411. Bank of the United 
fjtatcs V. Dandridge, 12 Wheaton, 64. Lehigh Bridge Co. v. Lehigh Coal Company, 
4 Rawle, 1. 

(c) Hicks V. ToWn of Launce.ston, 1 Rol. Abr. 513. Foo.*, v. Ppowsc, Mayor of 
Truro, Str. Rep. 625. 3 Bro. P. C. 167, S.-C. The Queen u. Corporation of Dur¬ 
ham, 10 Mod. Rep. 146. The PeopL- v. Runkcl, 9 Johns. Rep. 147. Tru.stccs of 
Vernon Society v. Hills, 6 Cowcn’il Rep. 23. McCall v, Byram Manufacturing Co. 

i‘ 


1 Cahill V. Kal.amazoo Mutual In',. Co. 2 Doug, Mich. B. 124. An election will not be 
annulled for jirior irregukrities in the election of officers de facto, who have acted. Smith 
V. Erb, 4 Gill K, 4.37. Every reasonable intendment h in liivor of the regularity of the 
proceedings of a private corporation. M’Daniels v. Flower Brook M. Co. 22 Vermont 
R. 274. 

2 R. S. of Maine, (1857,) c. 46, sec. 7. Without such a provision corporation op’icers do 
not hold over. Beck v. Hariscom, 9 Fost, 213. 
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• The statute of 11 Geo. I. c. 4, was made expressly * 296 
to prevent the hazard and evils of a dissolution of the 
corporation, from the omission to elect on the day; and it seems ^ 
to admit of a question whether the statute was not rather de¬ 
claratory, (for so it has been called,) and introduced to remove 
doubts and difficulty, [a) The election, when it does take 
place, must be*liad, find1;he assent of a majority of the corpora¬ 
tion to any transaction concerning the corporation must be 
given, when the members of the corporation are duly ^sembled 
collegialiter; and they must act simul el semel^ and not scatter- 
inglyi and at several times and places. (1^) 


6 €onii. Rep. 428. Nashville Bank v. Petway, 3 Humph. Tcnn. Rep. 522. But see 
Rex u. Pv>lc, 7 Mod. *Bcj3. 19.5; Cases temp. Hardw. 23; 2 Barnard. Rep. K. B. 
447, S. C. contra; and the opinion of the cliancellor, in Phillips v. Wiekham, I Paige’s 
Rep. 590, seems also to be fonlra.* In the ease of Rex i’. Poole, (Cases temp. 
Hardw. 23,) Lord Hardwicke speaks doubtfully of the common la^y on this point: 
though he Tefers to the case of Lansdown, in Rolle’s Abridgment, where an elec¬ 
tion eight days after the charter day was held good, for that the day was only direc¬ 
tory. But ho admitted that the mention of hours on the election day was merely 
directory, and not restrictive. In the case Ex parte Heath' and others, 3 Hill, 42, 
it was held, that where a statjite required an official act to he done by a given dag, 
for a public puri)ose, it was merely as to time, and the act done on a succeed¬ 

ing day was l^pld valid. 

(a) The King v. Pasmore, 3 Terra Rep. ^38, 245, 246. By the N. Y. Revised 
Statutes, if^any corporation shall not organize and commence the transaction of its 
business within one year from the date of its incorporation, its corporate powers 
shall cease. 

{b) The Dean and Chapter of Femes, Davies’s Rep. 130-13>. Peirce v. New Or- 
lean3i*Bnildffig Co. 9 L’a Rep. 3^7. In li^e manner, the acts of joint arbitrators, 
as well as all other judicial acts, must take place in the pressence of each other. Stal- 
worth V. liras,! 13 Mccson & Welsby, 466. Moore v. Ex’rs of Moore, Co.ve’s N. J. 
R. 144. When a corporation election has been irrcgWIarly or illegally conducted, the 
regular an3 established common-law remedy is by motion for leave to file a quo irar- 
ranto information. Ex parte Murphy, 7 Cowen, 153. Regina v. Alderson, 11 Adoljih. 
& Ellis, 1. In Now Tfcrk, by s^^tntc, (sess. 48, ch. 325, sec. 9, anS which provision 
was afterwards incorporated in the N. Y.*R. S. vol. i. 603, sec. 5,) a more summary 


and easy, remedy was provided. Any person aggrieved by any such corporate elec¬ 
tions, may, on giving reasonable notice, aimly to tlie Supreme Court, who arc to pro¬ 
ceed forthwith, and in a summary w^ay, ta hear the affidavits, proofs, and allegations 


of the parties, and to establish the election, or order a new election, or make such 
order and give suchvelief as right and justice may require. See the case Ex parte 
Holmes,^ Cowonf426, to that*effect. 




I The decision is not so strong as is said above, 
decision. 


tAio court rather declined to make a 
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The power to make by-laws is either expressly given or 
tacitly annexed, as being necessarily incident to corporate bodies 
,to enable them to fulfil the purposes of their institution; and 
when the objects of the power and the persogis who are to exer¬ 
cise it, are not specially defined in the charter, it is necessarily 
limited in its exercise to those purposes, and resides in the body 
politic at large.^ It is usual, however, in the clharter creating 
the corporation, to vest the power of making by-laws in a select 
body, as for instance in a board of trustees or directors, (a) 
These corporate powers of legislation must be exercised reason¬ 
ably,^ and in sound discretion, and strictly within the limits of 
the charter, and in perfect subordination to the constitution and 
general law of the land, and the rights dependent thereon. 
Subject to these limitations, the power to make by-laws may be 
sustained and enforced by just and competent pecuniary penal¬ 
ties. {b) 


(n) Atiy:pll & Ames on Corporations, 3cl edit, eli, 10. 

(6) See the opinions of t(ic jiidfrcs in the case of The Kinj; v. Westwood, 7 Bintj. 
Rep. 1, and the very elaborate opinion of the assistant vicc-chanecllor of New York, 
in Wcstcrvelt v Corporation of the City of New York, 2 Hoffman’s Ch. Rep.; and 
sec Angell & Ames on Corporations, cli. 10, Od edit, where this liranch of the subject 
is treated, and with ^reat and exhausting rcscarcli. Every corporate body has a 
right at common law, and without statute, to make hy-Iaws needful for the manage¬ 
ment of the bu.ainess and property of the corporation, and to regulate tlic'dutics and 
conduct of its officers and agents. Savage, Ch. J., in The People w. Throop, 12 Wen¬ 
dell’s R. 183. Child r. Hudson’s Bay Company, 2 P. Wins. 209. In the ease of The 
State of Louisiana, cx rehif. Hatcli v. The City Baid' of New Orleans, dc'yded on ap¬ 
peal to tlie Supreme Court of Louisiana, March, 1842, it was adjudged that a stock¬ 
holder and director, without a re.sohttion of the lioard, had no right to inspect the stock 
Icger or transfer-book containing the li-t of the stockholders.** See Rex v. Bank of 
England, 2 B. & Aid. 620; Rex v. Merchant Tailors’ Company, 2 B. & Adolph. 
115, cited in support of the decision; and tlie case of The Peojilc v. Throop, in 12 
AVend., was cited in siqiport of the decision of the court below. But a corporation 
cannot, hy a bj-law, subject to forfeiture sehares of ilocklioldcrs for non-payment of 
instalments, unless the power be expressly granted by the charter.* Corporations 
____ ________ 

1 Power to suppress a house, &c., will not autho'-izc its demolition. Welch C. Stowell, 
2 Doug. (.Mich.) K. 3.32. But a })Ower given to directors to pass by-laws, will authorize a 
majority of them to pass by-laws. Cahill v. Kalamazoo Mut. Ins. C>/. 2 Doug. (Mich.) B. 
124, antf., ]). [205], note (1). „ 

^ The reasonableness of a by-law i. a question of law and not of fact. State v. Overton, 
4 Zabr. 4.3). 

8 But .lee cfmtrn, mtf, p. [29.5], note a. 

♦ Nor impose upon them a personal liability. Trustoq^s of Free School.s, Scc/v. Flint, 13 
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•(9.) Of the power of removal. *297 

The power of amotion or disfranchisement of a mem¬ 
ber for a reasonable cause, is a power necessarily incident to 
every corporation. • It was, however, the doctrine formerly, that 
no freeman of a cor^joration could be disfranchised by the act 
of the corporaj;ion itself unless the charter expressly conferred 
the power, or it existed by prescription, {a) But Lord Ch. B. 
Hale held {b) that every corporation might remove a member 
for good cause; and in Lord,Bruce's case, (c) the K. irf. declared 
the modern opinion to be that a power of amotion was incident 
to a corporation. At last, in the case of The King v. Richard¬ 
son, {dfthe question was fully and at large discussed in the K. 
B. ; and the coqrt decided that the power of amotion was inci¬ 
dent ahd necessaryvfor the good order and government of cor¬ 
porate bodies, as much as the power of making by-laws. But 
this power of amotion, as the court held in that o^se, must be 
exercised for good cause; and it must be for some offence that 

-------- 

cannot impose penalties, aqd take redress into their own hands. Kiik v. Nowill, 
1 Term Hep. 118. Tn the matter of the Long Island H, R. 19 Wendell, 37. How 
far and when^it is in the power of the corporation to enforce by suit the payment of 
Subscriptions for corporate stock, and make and recover assessments for the same, is 
fully eonsi^lered, and the cases critically examined in Angcll & Ames on Corpora¬ 
tions, 3d edit. ch. 15. In Tuttle v. Walton, I Kelley’s Geo. R. 43, a by-law of a cor¬ 
poration creating a lien on the stock of the members for their corporate debts, is valid 
and binding between the corporators, and even as against a purchaser at execution of 
thei*topR,#ttA notice of the Hen, atid wlion the lien was pi-ior in time to the lien acquired 
under the judgment.^ * • 

A einiijlrnte of corpcrale stock is transferable by a blank indorsement, which may be 
filled up by the holder, by writing an assignment ani power of attorney over the sig¬ 
nature indorsed. Kortright v. Buffalo Commercial Bank, 20 Wendell, 91." 

(n) Bagg’s cfxse, 11 Co. 99 a, 2d resolution. Sec, also, Sty. Rep. 477, 480; 1 Lord 
Raym. .391; 2 Ibid. fj66. ^ 

(5) Tiddcrly’s ease, 1 Sid. Rep. 14. * (c) 2 Str. Rep. 819, 

(d) 1, Burr. Rep. 517. * 



Met. R. 539. See, also, Powning v. Potts, 3 Zabr. 60; Winter v. E. E. Co. 11 Geo. 438; 
K. & P. R. R. Co. V. Kendall, 31 Me. 470. • 

1 Th#effect of subscriptions^bsoluto and conditional was discussed in P. &. K. R. R. v. 
Dunn, 39 Me. f>?7. 

2 Sec Piiim V. Com. Bank of Buffalo, 11 Barb. R. 680. As to the effect of merely formal 
transfers, sec Sabin v. Bank of Woodstock, 21 Vt. 363. 

VOL. II, 32 
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has an immediate relation to the duties of the party as a corpo¬ 
rator ; for as to offences which have no immediate relation to 
his corporate trust, but which render a party infamous and un¬ 
fit for any office, they must be established ,.by indictment and 
trial at law before the corporation can expel for such a cause. 
In the case of The Commonwealth v. SL^Patrick Society, {a) while 
it was admitted to be a tacit condition annexed to the corporate 
franchise that the members would not oppose or injure the in¬ 
terests of the corporate body; ap^l that expulsion might follow 
a breach of the condition ; yet it was adjudged, that without an 
express power in the charter, no member could be dis- 
*298 franchised unless he *had been guilty of some offence 
which either affected tlje interests or good government ftf 
the corporation, or was indictable by the law-of the land,^ and of 
which he had been convicted. If there be no special provision 
on the subject in the charter, the power of removal of a member 
for just cause resides in tlie whole body, (b) But a select body 
of the corporation may possess the power, not only when given 
by charter, but in consequence of a by-law made by the body 
at large; for the body at large may delegate their powers to a 
select body as the representative of the whole community, (c) ^ 
The cases do not distinguish clearly bt'i\ve:en dis/rdiichisement 
and amotion. The former applies to members, and the latter 
only to officers ; and if an officer be removed for good cause, he 
may still Continue to be a member of the corporation, (d) Dis¬ 
franchisement is the greater fjower, an-1 more formide ble iij its 
application ; and in joint stock or moneyed corporations no 
stockholder can be disfranchised, and thereby dtqmved of his 
property or interest in tlie general fund by any act of the corpo¬ 
rators, without at least an express authority for that purpose ;(c) 
and unless an officer be elected and declared to hold during 


pq 2 Binney’s Kep. 441. Vieo, aNo, to Sf. P, Willrot-k on Mun. Corporations, 271. 

(b) The King v. Lyme Regis, Doug. Rep. 149. Willcock on M. C. 246. 

(c) Ibid, imd 3 Burr. Rep. 18.'37. 

(d) Angell & Ames on Corporations, 404, 3d edit. 

(ej Ibid. 405. Bagg’s case, 11 Co. 99. 


1 People V. Higgins, 16 111. 110. 
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pleasure, the power of amotion, as well as of disfranclii8eq[)ent, 
ought to be exercised in a just and reasonable manner, and 
upon due notice and o|)portunity to be heard, (a) 

• 

(10.) Corporate poyjers strictly construed. 

The modern doctrine^is to consider corporations as having 
such powers as are specifically granted by the act of incorpora¬ 
tion, or as are necessary for the purpose of carrying iMo 
effect the powers expressly granted, and as not * having * 299 
any other.^ The Supreme Court of the United States 
declared this obvious doctrine, (b) and it has been repeated in 

•_j—----- 

(а) The Commonwcsvltl. v. Penn. Hcneficial Institution, 2 Rcrg. & Rawle, 141. But 
the power of disfranchisement «nd ajj^iotion is to he exercised by the corporation at 
largo, unless it be by charter expressly confided to a particular person or select body. 
Angell & jiWncs on Corporations, 423, 3d edit. In this last edition of Messrs. Angell 
& Ames, the cases in which the power of amotion or disfranchisement may be or bo 
jiot exercised, are collected and reviewed , pp. 408, 424, eh. 12. The acceptance of 
another incompatible office does not operate as an absolttc a^oidance of the former, 
in any case where the party could not devest himself of that office by his own act, with¬ 
out the concurrence of another. King v. Patteson, 4 Barnw. & Adol. 1. 

(б) Head & Amory a. Tlie Providence Insuianee Company, 2 Cranch, 167. Mar¬ 
shall, Ch. J., 4 Wheaton, 630. Beaty v. LesseSof Knowler, 4 Peters’s U. S. Rep. 163. 
Taney, Ch. J., in the case of the Bank of Augusta v. Earle, 13 Peters, .587. Runyon 

* V. Coster, A Ibid. 122. Story, J., hi the case of tlie Bank of the U. S. v. Dandridge, 
12 Wheaton, 68. 



t Plank Road Co. i). Douglass, 6 Sebl. 444. Commonwealth* r. E. & N. E. R. R. 27 Penn. 
839. . Ruissell v. Topping, 5 McL. 194. Perrine v. C. & D. Canal Co. 9 How. (J. S. 172. 
And the powers of a corporation tire strictly confined t(»tbe jurisdiction creating it; and 
therefore, il" one state authorizcil the erection of a bridge, one end of which extends into 
another state, the corporation cannot collect toll of those who pass only the part of the 
bridge situated in thooil'er state. Middle Rridge Corporation t>. MarK.«, 26 Maine R. 326. 
See, also. Miller v. Ewer, 27 Mainl R. 609;*Frccn)an v. Maebias W. P. & M. Co. 38 Jle. 
348. In these cases it was held, that all the prociccding^ of a meeting of the corporators 
held out bf the state were voi^. An agreement by a4’l.ink Road Co. in N. V. to purchase 
its own stock, was held again,st public pol^l'y and void. •Rartoii v. PI. Rd. Co. 17 Barb. 
397. The*right of a corporaMon to sabseribe to .stock in another corporation, organized 
for a different purpose, was denied in Savings Bank r. Meriden Agency Co. 24 Conn. 169. 
See, also, Ilod^s v. JS. E. Screw Co. 1 R. I. 312; 3 Ibid. 9; Summer r. Marcy, 3 W. & M. 
105. But a corporfltion may enter into a partnership with an individual for purposes con¬ 
nected with its iJgitimato business. Catskill Bank v. Giay, 14 Barb. 471. Charters of 
private corporations are to be construed strictly. Auburn and Cato Plank Road Co. v. 
Douglass, 6 Seldeii, tN. Y.) 444. And see CoramonwealtlL i\ Erie & N. E. R. R. Co. 27 
Penn. State R. 339; Mead v. Keeler, 24 Barb. (N. Y.) 20; Berry v, Yates, Ibid. 199. 
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the (iecisions of the state courts, (a) No rule of law comes 
with a more reasonable application, considering how lavishly 
charter privileges have been granted. As corporations are the 
mere creatures of law, established for special purposes, and de¬ 
rive all their powers from the acts creating them, it is perfectly 
just and proper that they should be pbliged strictly to show 
their authority for the business they assume, and be confined in 
their operations to the mode, and manner, and subject-matter 
prescribed, {b)^ The modern language of the English courts is 


(a) The People v. Utica Insurance Company, la Jolins. Hep. 358, 383.' Id, 1, 

S. P. The N. Y. Firemen Insurance Company v. Ely, 5 Conn. Hep. .500. Tlic N. y. 
Firemen Insurance Company v. Stur>>es, 2 Cowcn’.s Hep. 001,' 07.5. The N. H. Ins. 
Co. V. Lawrence, 3 Wendell, 482 SavafiC, Ch H. F^ Ins. Co. r Elv, 2 Cowen, 

709. Life and Fire Ins. Co. v. Moch.tnic Fnc I/is. Co. 7 Wendell, 31. Kn>t Parish 
in Sutton v. Cole, 3 Pick. Rep. 232. The State v. Stehbins, 1 Stewart’,s Ala. Itep, 
299. Berlin v. New Britain, 9 Conn. Kcii. 180. Aiiyell & Ames on Cerporatioris, 
239, 2d edit. The New York Revised Statutes, vol. i p. 000, sec. 3, have declared 
that no corporation sliall possess or exercise any coiporate powers not cxjiressly given 
by statute, or by its charter,•’except such as shall be necessary to the exercise of the 
powers so enumerated and given. The case of Sharp v. Sjieir, and Sharp v. John¬ 
son, 4 Hill’s N. Y. Rep. 76, 92, are samjdes of the very ,^trict and even stiingent con¬ 
struction of the jjowers and pioeeeding', of munieijial coiporations ^in re.ipect to 
assessments, taxation, and .sales of pfi\ate property.- By the New York Revised 
Statutes, 3d edit., \ol. i. pp 893, 894, all a>'Ociations for banking [>uri)o.s«'s, and all 
banking operations unauthorized by hiw, are prohibited under a jicnalty.’ The pro¬ 
hibition extends equally to foreign corporations exercising business of banking in this 
state.® , 

(b) Corporate acts must not only Be authorized by the charter, but thai*iJ,c.ts^TnuBt 
be done by such oHicers or agents, and in .such manner as the charter authorizes. 
Taney, Ch. J., in the Bank of xVugustu v. Earle, 13 Peters, 387. 


1 In the matter of Flatbush Avenue, &c. 1 Barb. S. C. Rep. 280. 3 Id. 275. 

A pouer to erect a bridge will authorize the juirchas^ of one alt ady cicctod. Thomp¬ 
son V. The N. Y. & H. R. R Co. 3 Sandf. t'li.'it. 02-5. See, aKo, IlaNtoad r. Mayor of N. Y, 
6 Barb. S. C. Rep. 218. In this case, a*draft diaw n by the (joi poration of N. Y., was held 
void in the hands of a bimn fuk holdci; the power to draw bt^ig conditional, and Gie cliar- 
ter n jiublic nil. S. C. 3 Coinsl. R. 430. ^ ’ 

2 If the (Jlicers have unreasonably neglected to cOmpel an assessment, tbe general funds 
of the corporation will be liable, otherwise not. Cuiinriing v. The Mayor of Brooklyn, 11 
Paige, R. .590. Lake v. ii'he Trustees of Williainshurgh, 4 Denio’s R. 620. * 

® As to what will ainouut to keeping an office for hankit.g purposes by a foreign corpo¬ 
ration, see Tas'lor v. Rruen, 2 Barb. Ch. R. 301. /t sev/un that the negotiable socui'ities of 
foreign corporations, valid on their face, will bo upheld in the liands of bund Jidu holders, 
without notice, though put in circulation in violation of the charter of the corporation, iind 
of the laws of the state where issued. Stoncy v. American L. Ins. Co. 11 Paige, R. 036. 
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to the same effect; (a) and in a recent case (b) it was observed, 
that a corporation could not bind themselves for purposes for¬ 
eign to those fdf which they were established.^ Where a corpo¬ 
ration was created* for ’purposes of tgade, it resulted necessarily 
that they must have^power to accept bills and issue notes.^ But 
if a company J)e formcc^ not for the purposes of trade, but for 
other purposes, as, for instance, to supply water, the nature of 
their business does not raise a necessary implication^that they 
should have power to make notes and issue bills; and it seemed 
to be doubted whether there must not be an express authority 
to enable them to do it.^ The acts of corporation agents are 
constrded with equal strictness ; and it is the doctrine, that 
though a deed Ije signed by the president and cashier of a cor¬ 
poration, and be sealed with its corporate seal, yet the 
courts may look beyond thtiseal, * and if it be affixed with- * 300 
out the authority of the directors, and that fact be jnade 
affirmatively to appear, the instrument is null and void, (c)^ 


(a) Dublin Corporation u. AttornCY-General, 9 Blijih, N. S. 395. 

(b) Broughton v. The Ma’nehcstcr Water Woiks Company, 3 Barnw. & Aid. 1. 

(c) The Mayor and Commonalty of Colchester v. Lowten, 1 Vcs. & Beames’s Rep. 

• • 


1 But pwver to execute works inculentul to main purpose will be presumed if exercised 
bottd fide. Wright r. Scott, 34 E. E. & Eq. 1. 

® See Clarke v. School Dl-^trict, 3 R. I. 199. But a bank may not make an accommo¬ 
dation indorsement. Bank of Gene=;ec v. I’atclun Bank, 3 Kern. :ft9. 

8<kIif!flTJf*conipauie"i have no imf)licd authority to borrow money. Hawtayne v. Bourne, 
Y M. & W. 595. Biokett.=> a. Bennett, 4 Com. B. R. (56 Eng. C. L.) 686. Law J. E. (N. S.) 
C. p. ir. Aliter as to banking companies. Bank of Australasia v. Bank of Australia, 12 
Jurist R. 189. B&rmoster v. Norris, 8 I'hig. L. & Eq. 4jj7. But the manager of a mine has 
authority*to incur debts for w'agcs and goods necessary to caiTy on the mine; and share¬ 
holders making bmtifide advances of money, necessary to carry oii the mine, will be allowed 
such advances. Ger;jan Mining Company, in re, 19 Eng. L. & Eq. f91. Moss e. McCul¬ 
lough, 7 Barb. 279. Sacket’s Hm-bor Bank v, Lewis County Bank, 11 B.'irb. 213. N. Y. 
L. I. & T. Co. V. Beebe, 3 Seld. 364. Mead v. K^lcr, 24 Barb. (N. Y.) 20. Berry v. Y'ates, 
24 Barb. (N. Y.) 199. A pljnk-road company Las«no implied authority to loan money. 
Madison, &c. Blank Hoad Co. v, Watertowff, &c. P. R. Cia 5 Wise. 173. A power to pur¬ 
chase, catries with it power to purc«liaso on credit and give ackuowledgmeuts therefor. 
Ketchum v. Buffalo, 4 Kernan, 14 (N. Y.) 366. 

4 It is held,'in 1 tJlelden, R. 320, Hoyt v. Thompson, (revcrsiiif^thc decision of the court 
below,^ Sandf. If. C. R. 416,)4hat where the charter intrusts the management of a cor¬ 
poration to a blMird of directors, the president and cashier, unless specially authorized, 
have no power to assign the choses in action of the company as security for a precedent 
debt. Nor can the stockholders act, tlie*power being by tlie charter placed in the direc¬ 
tors. Conroy v. Port Henry Iron Co. 12 Barb. R. 27. 

32 * 
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IV. Of the visitations of corporations. 

I proceed next to consider the power and discipline of visita¬ 
tions to which corporations are subject. It is a*power applica¬ 
ble only to ecclesiastical ^and eleemosynary corporations; (a) 
and it is understood that no other corporations go under the 
name of eleemosynary but colleges, sc^liools, and hospitals. (&) 
The visitation of civil corporations is by the government itself, 
through the medium of the courts of justice. And in the case 
of the faifure or want of a visitor over a private eleemosynary 
foundation, the duties of a visitation devolve, in England, upon 
the crown, and is exercised at the present day, not by the K. B., 
but by the lord chancellor in his visitorial capacity, (c)* -As it 
has been determined in New York, (^/) that the, chancellor caiT- 
not act in a visitorial character, the jurisdictk)n in such *a case 
would revert to the courts of law, acfordkig to the ancient Eng¬ 
lish practice,.to be exercised under commf)n-law process, (e) 

To eleemosynary corporations, a visitatorial power is at¬ 
tached as a necessary incident. The nature and extent of this 
power were well exjMained by Lord Holt, in his celebrated 
judgment in the case of Philips v. Biiry.{f) If the corpora¬ 
tion be public, in the strict sense, the government 
*301 *has the sole right, a?J trustee of the public interest, to 


245. Tilgliinan, Cli. J., in the case of St. Mary’s Churcli, 7 Serg. & Rnwle, 5.30. 
Leggett V. N. J. Man ^and Banking Co., Saxton’s R. 541. Kvery act of a public body 
acting under statute authority, wliich fg to devest »n owner of his propt'-iii/or^any 
public purpose, without his consent, is to be strictly and rigidly construed. Van Wickle 
V. Railroad C<jmpany, 2 Green's N. J. Rep. lf<2. I'lie King v. Bagshaw, 7 Terra 
Rep. 363. The King v. Mayor of Liverpool, 4 Burr. 2?44. Rex v. Crokc, Cowp. 26. 
Westervelt v. Corporation of New York, 2 Hoffman’s Ch. Rep. See, also, ante, p. 301, 
the cases of Sharp t>. Speir, and of Sharp v. Jolinson. There is a very valuable 
discussion on the iiAtun:, power, and restriction of the tran-sfer ^f corporate stock in 
ch. 16 of Angoll & Ames on Corporations,i^ld edit. 499, and the numerous Ameri¬ 
can cases are there cited and examinoJ. The subject is rather of too practical a 
nature to admit, in a work of this dnaracter, of a digest of the many and nice dis¬ 
tinctions, and I must refer the*,student to th# treatise itself 
(a) 1 Blaiks. Com. 480. 2 Kyd on Corp. 174.* 

{h) 1 Woodd. Lee. 474. , 

(c) The Attorney-GeiSeral v, Dixie, 13 Ves. 519. The Same v. CIjrcndon, 17 Idem 
491. 

(d) Auburn Academy i>. Strong, 1 Hopkins’s Ch. Rep. 278. 

(c) Rex V. Bishop of Chester, Str. Rep. 797. 

(/) Skinner’s Rep. 447. 1 Lord Raym. 5, S. C. 2 Term Rep. 346. 
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inspect, regulate, control, and direct the corporation, and its 
funds and franchises, because the whole interest and fran¬ 
chises are given for the public use and advantage. Such cor¬ 
porations are to b^ governed according to the laws of the land. 
The validity and justice of their private laws are examinable in 
the courts of justice ; and if there be no provision in the char¬ 
ter how the succession shall continue, the law supplies the 
omission, and says it shall be by election. But private and 
particular corporations, founded and endowed by ifidividuals 
for charitable purposes, are subject to the private government of 
those who are the efficient patrons and founders. If there be 
no Vis'ttor appointed by the founder, the law appoints the 
founder himself^ and his heirs, to be the visitors. This visitato¬ 
rial p(^er arises ikom the property which the founder assigned 
to support the charity*; an^l as he is the author of the charity 
the laws give him and his heirs a visitatorial power; that is, an 
authorily to inspect the actions and regulate the behavior of the 
members that partake of the charity. This power is judicial 
and supreme, but not legislative. He is to judge according to 
the statutes and rules of the college or hospital; and it was 
settled, by the opinion of Lord Holt, in the case of Philips v. 
Bury, (and which opinion was sustained and affirmed in the 
House^of Lords,) that the decision of the visitor (whoever he 
might be) was final, and without appeal, because the doctrine 
is, that the founder reposes in him entire confidence that he will 
aqt {a) In most cases of eleemosynary establishments, 

the founders do not retain this visitatorial*power in themselves, 
but assign qx vest it in favor of some certain specified trustees 
or governors of the institution. It may even be inferred, from 
.the nature of the duties to be performed by the corporation or 
trustees fbr thefperson^interested in the bounty, that the foun¬ 
ders or donors of the charity meaj;it to vest the power of visita¬ 
tion in such trustees. This was the case witli Dartmouth Col- 
-•--- 

(a) In Sliiplcy’{^ case, who was expelled from his college in Oxford University for 
publishing a libjl and being^guilty of general immorality, ITe appealed to the king as 
visito?! and tln^appcal was heard before Lord Chancellor Camden. The judgment of 
the chancellor was most masterly, and the decree of the dean and chapter was reversed 
as most arbitrary and unjust, and coiftrary to the ‘ first principles of-common jus¬ 
tice.” Campbell’s Lives of the Lord Chancellors, vol. v. 364. 
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lege, according to the opinion of the Supreme Court 
* 302 * of the United States, in the case of Dartmouth College 

V. Woodward, (a) Where governors or trustees are ap¬ 
pointed by a charter, according to the will of the founder, to 
manage a charity, (as is usually the cas€ in colleges and hospi¬ 
tals,) the visitatorial power is deemed? t^ belong to the trustees 
in their corporate character, (b) 

The visitors of an incorporated institution are a domestic tri¬ 
bunal, possessing an exclusive jurisdiction, from which there is 
no appeal. It is an ancient and immemorial right given by the 
common law to the private founders of charitable corporations, 
or to those whom they have nominated and appointed tiT visit 
the charities they called into existence. The jurisdiction is to 
be exercised within the bosom of the corporation, and ^at the 
place of its existence, (c) Assuming, then, (as is almost univer¬ 
sally the fact^ in this country,) that the power of visitation of 
all our public charitable corporations is vested by the founders 
and donors of the charity, and by the act of incorporation, in 
the governors or trustees who are the assignees of the rights of 
the founders, and stand in their places, it follows that the trus¬ 
tees of the college may exercise their visitalojial power in sound 
discretion, and without beingdiable to any supervision or con¬ 
trol so far as respects the government and discipline^ of the 
institution, and so far as they exercise their powers in good 
faith, and within Jthe limits of the charter. They may amend 
and repeal the by-laws and ordinances of the corpor}ft'!w.M,^’‘e- 
move its officers, corfcct abuses, and generally superintend the 
management of the trust, (d) < ‘ 


(а) 4 Wheaton, 548. • c . <■ 

(б) Story, J., in 4 Wheaton, 674, 675. I« Blacks.*Com. 482. Case of Sutton’s 
Hospital, 10 Co. 33 a, b. I’hilips v. B\iry, supra. Green v. Rutherforth, 1 Vcs. 462. 
Attorney-General v. Middlc'ton, 2 Vfls. 327. 

(c) The visitor is to prorecd^ whether, up(?ft a frcncral visitation or a particular ap¬ 
peal summarie, simpliciter, et de piano ,s/ne slrepltu aut Jigurajudiriiypcr Lord Mansfield, 
in The King v. The Bishop of Ely, 1 Blacks. Rep. 82. ^ t 

{d) The visitatorial poVrer is applied to control and correct abuset, and to enforce 
a due observance of the statutes of the charity; and it is not a power to revoke the 
gift, or change its uses, or to devest the rights of the parties to the bounty. Where 
the power is vested in trustees, it is an hereditament founded in property, and^thcre 
can be no amotion of them from their corporate capacity, or inifcrference with the 
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This powter of visitation Lord Hardwicke admits to be a 
power salutary to literary institutions; and it arose from the 
right which every donor has to dispose, direct, and regulate his 
own property as he pleases; cujus est dare ejus est dis- 
ponere. * Though the king or the state be the incipient *303 
founder, [fun(^ator inci^iens,) by means of the charter or 
act of incorporation, yet^the donor or endower of the institution 
with funds is justly termed the perficient founder, (fundatorper- 
Jiciens;) and it was deemed equitable and just at common law 
that he should exercise a private jurisdiction as founder in his 
J[orum domesticum over the future management of the trust, (a)^ 
But a^ this visitatorial j)ower was in its nature summary and 
final, and therefore liable to abuse. Lord Hardwicke was not 
disposed to extend it in equity. It is now settled that the trus¬ 
tees or governors of »literary or charitable institution, to whom 
the visitatorial power is deemed to vest by the incorporation, 
are not placed beyond the reach of the law. As managers of 
the revenues of the corporation, they are subject to the general 
superintending power of the Court of Cliaticery, not as itself pos- 


just cxcrcis*of their power, unless it be reserved by the statutes of the foundation or 
charter, except in chancery for abuse of trust. Allen v. McKeen, 1 Sumner, 276. 

(a) Tljp case of Sutton’s Ho.spital, 10 Co. 33 a. Green v. Kutlierforth, 1 Ves. 472. 
The institution of Sutton’s Hospital Lord Coke extolled as a work of charity surpass¬ 
ing any foundation *' that ever was in the Christian world, or titat wa.s ever- seen by 
the e ye of time.” (Pref. to 10 Co.) The founder was Thoicas Sutton, and his ob- 
jet^A'WIIW establish a hospital \ot the relief of such poor, aged, maimed, needy, and 
impotent military men, and captives in war, and other jairsons, as should be deemed 
fit objects; and^to cstalilish a /lee school for the maintenance and education of poor 
children, in good literature ; and provision was likewise to be made for the mainten¬ 
ance of religious instruction in tlic hospital, under the superintendence of a grave and 
•learned divine. Ilis real estate appropriated consisted of the charter-house in the 
county of BTTlWlcsf^, and twi|jjity acres of land, yielding when*Lord Coke reported 
the case, an annual income of ^3,500 sterling, and which he said would shortly be 
£5,000. This charitable purpose was aided and carried into effect by a libeial charter 
from King janjes ; and the most illusti^us names in England were nominated by the 
foundci^ and in.scrtcd in the chartci; as governors; amt the charter received, on discus¬ 
sion, the sanction of all the judges in the Exchequer Chamber. Such a case reflected 
lustre on that ag«f; and, considering it under all its circumstances, it was preeminent 
for th^ boncvoltnce of its ol^cct as well as for the munificence of the donation. 


1 If the property is given absolutely, uflless the donors are actually the foundera, they will 
have no right of visitation. Kemper v. Trustees of Lane Seminary, 17 Ohio 11. '2U3. 
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sessing a visitatorial power or right to control the charity, 
*304 * but as possessing a general jurisdiction in all cases of 
an abuse of trust, to redrevss grievances, and suppress 
fiiluds. Where a corporation is a mere trustee of a charity, a* 
court of equity will yet go further; and though it cannot ap¬ 
point or remove a corporator, it will, in ? case of gross fraud, or 
abuse of trust, take away the trust from the corporation, and 
vest it in other hands, (a) 

There is a marked and very essential difference between civil 
and eleemosynary eorporations on this point of visitation. The 
power of visitors, strictly speaking, extends only to the ^tter • 
for though in England it is said that ecclesiastical corporations 
are under the jurisdiction of the bishop as visitor, yet this is 
not that visitatorial power of which we hate been speaking, 
and which is discretionary, final, and conhlusivc. Tt is a part 
of the ecclesiastical polity of England, and does not apply to 
our religious corporations. The visitatorial power, therefore, 
with us, applies only to eleemosynary corporations. Civil cor¬ 
porations, whether pu‘blic, as the corporations of towns and 
cities, or private, as bank, insurance, manufacturing and other 
companies of the like nature, are not subject to this snecies of 
visitation. They are subject "to the general law of the land, 
and amenable to the judicial tribunals for the exercise and the 
abuse of their powers, {h) The way in w'hich the courts exer¬ 
cise common-law iurisdiction over all civil corporations, whether 
public or private, is by writ of mandamu^^ and by informSt?c/li dn 
the nature of quo warYanto. (c) It is also well understood, that 


(a) Attorney-General v. Governors of tlic Foundling Hospital, 2 Vesey, Jr. 42. Ex 
parte Grecnliouse, 1 Madd. Ch. llep. 92. Story, J , 4 Wheatc", 6U’ The strict 
principles and watchful care of chancery, in respect to'corporations acting as trustees 
of charities and charitable funds, and itv respect to free schools and all other charita¬ 
ble foundations, are announced with much force in tlie late English cases, as, see 
Attorney-General v. Atherstonc Free iSchool; J 31^'lne &, Keen, 544; Attortlvy-Gcn- 
eral v. Mayor of Newbury, Ibid. 647. 

(b) 1 Blacks. Com. 480, 481. 

(c) 2 Kyd on Corporations, 174. The remedies against private corj»orations aggre¬ 
gate for neglect or breach of duty, by the writ of unindauim, and by in}»rmalion in the 
nature of a gno warranto, are treated at large, and with the most full and satisfactory 
reference to authorities, ancient and modern, English and American, in An^cll & 
Ames on Corporations, ch. 20 and 21, 3d edit. 
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the Court of Chancery has a jurisdiction over charitable corpo¬ 
rations for breaches of trust. It has been much questioned 
whether it had any such jurisdiction over any other corpora¬ 
tions than such as were held to Oharitable uses. The better 
opinion seems, however, to be, that any corporation, 
•chargeable yith trusty, may be inspected, controlled, *305 
and held accountable, in chancery, for an abuse of such 
trusts. With that exception, the rule is understood to be, that 
all corporations are amenable to the courts of law, and there 
only, according to the course of the common law, for nonuser or 
misuser of their franchises, (a) ^ 

• Y. Of the dissolution of corporations. 

A corporation may be dissolved, it is said, by statute; by the 
natural death or loss »f all,the members, or of an integral part; 
by surrender of its franchises; and by forfeiture gf its charter, 
througl! negligence or abuse of its franchises, [b) ^ 

(а) Attorney-General v. Utic.i Insurance Company,^ Johns. Ch. Rep. 384-390. 

1 Vcs. 468. 2 Atk. Rep. 40C, 407. .3 Mcrivale’.s Rep. 375. 4 Wheaton, App. 20, 
21. Attorney-General c. jTayor of Dublin, 1 Bligh’s Rep. N. S. 312. Sanderson v. 
White, 18 Pickering, 328. Angcll & Ames on Corporations, 3tl edit. ch. 19. The 
New York ifevised Statutes, vol. ii. p. 462, hTive given to the chancellor jurisdiction 
over the directors and otlier trustees of corporal ions, to compel them to account, and 
to suspedli their powers when abused, and to remove any trustee or officer for gross 
misconduct, and to restrain and set a.sido alienations of property made by them con¬ 
trary to law or the purposes of their trust. The fiowcr may^e exercised as in ordi¬ 
nary on hill or petition, at the iiistancve of tlie attorney-general, or a creditor, 
director, or trustee of the corporation ; and tliese equity powers exist in the Court of 
Chancery, notwithstanding the like visitatorial powers may reside elsewhere. Ibid, 
sec.” 34. • . ^ ‘ 

(б) 1 Blacks. Com. 485. Angell & Ames on Corporations, ch. 22, 3d edit. In 
this country, to dissolve a private corjioration (1.) by statute, there mast be a power 
for that purfljjg^resgfved in the statute or charter creating it; (4.) If by surrender, 
there inflst be an acceptance ; (%.) A los# of an integral part of the corporation, so 
that the exercise of corporate power cannot bif restored, will work a dis.solution ; (4.) 
A forfeiture for nonuser or misuser must be By the judgment of a court of law. 
Penob.scot BooiB Corporation v. Lamso^, 16 Maine IWp. 224. Hodsdon v. Copeland, 
Ibid. 314^ 


1 A^to the rights of visitors, and the power of the Court of Chancery over them, see 
Nelson v. Cushifig, 2 Cush. 619. 

2 In Mass., by Stat. 1862, c. 65, a majority in number of the corporation may petition 
the Supreme Court, wliich, after notice to all parties interested, may, for reasonable cause, 
dissolve the cip'porntion. * 
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This branch of the subject affords matter for various and very 
interesting inquiries. 

In respect to public or municipal corporations, which exist 
&Hly for public purposes, as counties, cities, and towns, the leg¬ 
islature, under proper limitations, have a right to change, mod¬ 
ify, enlarge, restrain, or destroy them ^ securing^ however, the 
property for the uses of those for whom it was purchased, (a) 
A public, corporation, instituted for purposes connected with 
the administration of the government, may be controlled by 
the legislature, because such a corporation is not a contract 
within the purview of the constitution of the United States. 

In those public corporations, there is, in reality, bat one 
• 306 * party, and the trustees or governors o^ the corporation 
are merely trustees for the public. A private corporation, 
whether civil or eleemosynary, is a ^jontract between the gov¬ 
ernment and. the corporators ; and the legislature cannot repeal, 
impair, or alt(;r the rights and privileges conferred by tfie char¬ 
ter, against the consent, and without the default of the corpora¬ 
tion, judicially ascertained and declared.^ This great principle 
of constitutional law was settled in the case of Dartmouth Col- 
lege V. Woodward; {b) and it had been asserted and declared 
by the Supreme Court of the United States, in several other 
cases, antecedent to that decision, {c) But it has becortfe quite 


(a) Story, J , 9 Crinjcli’s Itep. 52. Grcenleaf'a Evidence, sec. 331. The People v. 
Wren, 4 Scammon, 209. * . m... , 

{!)) 4 Wheaton, 518. , 

(c) Fletcher v. Peck, 6 Cranch’s Rep. 88. The State of New Jersey v. Wilson, 
7 Idem. 164. Terret v. Taylor, t^lu'cm. 43. The Town of Pawlet v. Clark, Ibid. 292, 
Grants of property and of franchises, coupled with an interest, to fnihlic or political 
corporations, are beyond lcgi.stative control, ccpially as in the case of property of 
private corporatioift. Story, J., in Dartmouth Collc(;c w. Wc''d\^jp-’,. 4 Wheaton, 
697-700. Town of Pawlet v. Clark, 9 Cntnch’s Rej>. 292. See, also, supra, p. 275. 
If a charter or act of incorporation be procured from the legislature, upon some fraud- 


1 In Toledo Bank v. Bond, 1 Ohio .St. 022, this doctrine was not acknowledgetl, and the 
charter of a corporation was declared to be a mere law, which the legislature might repeal 
or amend at pleasure. 'J^he assent of !i corporation to a change in its charter may be im¬ 
plied fiom its action. Blandford v. Gibbs, 2 Cush. 39. Conimonwcaltli 9 Culleii, 18 Penn. 
130. Sec, on the subject of legislative control over corporations, Thorpd’r. R. & B. B. R. 
Co. 1 IVms. 140; R. R. Co. v. Harris, 27 Miss. 617. As to the obligation on the part of the 
corporation to accomplish the purposes for wliich it was chartered, see Y. & HJ. L. B. K. 
i'. Winaiis, 17 How. U. S. 30, and cases cited. * • » 
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the practice, in all the recent acts of incorporations for private 
purposes, for the legislature to reserve to themselves a power to 
alter, modify, or repeal the charter at pleasure; ^ and though 
the validity of th^ alternation or repeal of a charter, in conse^ 
quence of such a Reservation, may not be legally question¬ 
able, [a) 2 yet Jit may b(|comc a matter of serious consideration 
in many cases, how far the exercise of such a power could be 
consistent with justice or policy. If the charter be considered, 
as a compact between the government and the individual cor¬ 
porators, such a reservation is of no force, unless it be made 
and parcel of the contract. If a charter be granted, anti 
accepted, with that reservation, there seems to be no ground to 
question the validity and efficiency of the reservation ; and yet 
it is ea*sy to perceive that if such a clause, inserted as a 
* formula in every chapter and grant of the government, * 307 
be sufficient to give the*state an unlimited control, ut its 
mere pleasure, of all its grants, however valuable the considera¬ 
tion upon which they may.be founded, the great and salutary 
provision in the (jfcnstitution of the United States, so far as con¬ 
cerns all grants frorb state governments, will become of no 
moment. ^ These legislative reservations of a right of appeal 
ought to be under the guidance of extreme moderation and 
discreticin. An absolute and unqualified repeal, at once, of a 
charter of incorporation of a money or trading institution, would 
be attended with most injurious and distressii^ consequences. 

Ac^OKHiig to the old setfled law of the land, where there is no 

• 

nlent suggestion or concealment of n material fnct,%ia(lc by or with the consent or 
knowledge of the persons incorporated, it may be vacated or annulled upon scire 
facias, upon the relation of the attorney-general. N. Y. Revised Statutes, vol. ii. 
p. 579, sec. imnnk m • 

(a) Parsons, Ch. J., 2 Mass. Itep. 146."Story, J., 4 Wheaton, 708-712. McLaren 
V. Pennington, 1 Paige’s Rep. 102. * ^ 

--^-,-- ,§ ---,--- 

• • 

1 For con.strnction of such clauses and the results of legislative action upon them, see 
Suydam v. Moore, S^Bnrb. 868 ; Miller v. New York & E. R. R. 21 Barb. 513; E. & N. E. 
R. B. c. Casey, 26 ^* 000 . 267. • 

3 It if no dcfer^o.to an action by the corporation against a subscriber for his subscrip¬ 
tion to the stock, that an act of thb legislature, passed since the subscription, has increased. 
the'responsibility of the stockholders. South Bay M. U. Co. r. Gray, 30 Maine R. (17 
Shep.1 647. See Palmer v. Lawrence, 3 Saiulf. S. C. R. 161; Northern Railroad v. Miller,. 
10 Barb. It. 260. 
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special statute provision to the contrary, upon the civil death of 
a corporation, all its real estate, remaining unsold, reverts back 
to the original grantor and his heirs, {a) The debts due to and 
from the corporation are all extinguished.^ Neither the stock¬ 
holders, nor the directors or trustees of the corporation, can re¬ 
cover those debts, or be charged with them, in,their natural 
capacity. All the personal estate of the corporation vests in 
the people, as succeeding to this right and prerogative of the 
crown at common law. [b) A very guarded and moderate ex- 


(ff) Co, Lift. 13 b. 1 Blacks. Com. 484. So, where title to land is vest^o-'trTan^ 
incorimrated turnpike company, for the purpose of a road, and the road is abandonee^ 
the laud, said Ch. J. Nelson, rc\erts to the original owner. ' llotker v. Utica Turnpike 
Company, 12 Wendell, 371. The decision in tlic case of Stiftc v. New Boston, 11 N. 
H. Rep. 407, is to the same effect; and a turnpike.,road cunder a charter only gives an 
eftsement or right of way, .subject to the toll. The right of .soil docs not pass, except 
as an easement. Shaw, Ch. J., S. P., in 8 Metcalf, 266. The statute law of Massa¬ 
chusetts i.s to the same eflcct. Act of 1804, and Revised Statutes of 1836. But in 
New York, by statute of April ISth, 1838, ch. 26^, whcne.vcr a turnpike corporation 
becomes dissolved, or the road discontinued by the eompanv. t^_ road becomes a pub¬ 
lic highway. By the N. Y. Revised Statutes, vol. i. 3d edit. 712, it would seem, that 
only ujton the dissolution of a turnpike corporation by the Uyn/tiluic, the rights and 
property of the corporation vest in the j)Cople. Tliongh trustees of a charity under a 
will, and afterwards incorporated, arc guilty of breaehe.s of tru-t, it is held that the 
heirs of the dcnior have no resulting trust or beneficial interest accruing therefrom, and 
that they could not sustain an application in chancery to compel the trustees to exe¬ 
cute the trust. Sanderson v Wliitc, 18 Pkkciing, 328.* 

(6) Edmund.-, v. Brojji n & Till.ird, 1 Lev. Rep. 237. Co Litt. 13 b. 3 Burr. Rep, 
1868, arg. 1 Blacks. Com. 484. 2 Kyd on Corp. .'),t6. State Bank v. State, 

1 Blackford’s Ind. Rep. 267. Eox v. Horali, 1 Iredell’s Eq. R. 358. President of 
Port Gibson v. Moore, 13 S & M 157. In this case in N. C. the rigorous rule of the 
common law was declared liy Justice Gaston in behalf of the oiipreme Court, 
but he observed that, by the Revised Statutes of N. Carolina of 1831, the law received 
very important alterations, and on the forfeiture or dissolution of a corporation, a re¬ 
ceiver is to be appointed to take possession of the corporate piopfrt;^. oti/i collect the 

f 


’ See Moultrie r. Smiley, 16 Geo. 2S5. Iron Works v. Smith, 4 Ducr, 362. Robinson v. 
Lane, 19 Geo. 387. 

2 On the dissolution of a corporation holding lands acquired by application of the emi¬ 
nent domain of the state, the land- do not revert, but remain in the hand.s of the state to 
make any public use of wliich it may choose. Heyward v. Mayor, ^c. of New York, 3 
Seld. 314. E. &, N. E. R. R. ». Casey, 26 I’enn. 287. Sce,'’nlso, CuiTan v. Arkansis, 16 
How. E. S. 304. Bacon v. Roberfson, 18 How. U. S. 480. From these cases it appears 
that on the dis.soIution of a corporation its property is liable in equity, first to the payment 
of its debts, and then to be distributed among the stockholders who have an equitable 
claim upon It, ns it was originally contributed by them. * 
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ample of these legislative reservations annexed to a charter, is 
that contained in the Act of the legislature of New York of 
February 25th, 1822, ch. 50, where it is declared, by way of ex¬ 
press proviso, that the legislature may, after the expiration of 
five years, alter and modify, and expunge the Act, upon condi¬ 
tion, neverth^ess, that^o alteration or modification shall annul 
or invalidate the contracts made by or with the corpora¬ 
tion, and that the corporation may still continue a *cor- *308 
poration, so far as to collect and recover, and dispose of 
their estate, real and personal, and pay their debts, and divide 
the surplus, (a) ^ 


debts f(y the benefit Sfiycreditors and stoekholders. The rule of the common law has 
in fact become obsolete and odious. It never has been applied to insolvent or dis¬ 
solved money corporations fti Enjfland. The sound doctrine now is, a» shown by 
statutes and judicial decisions, that the capital and debts of bankinji and other mon¬ 
eyed corjTorations constitute a fund mid pledge for the payment of creditors and 
stockholders ; and a court of equity will lay hold of the fund and see that it be duly 
collected and applied. The death of a corporation no more impairs the obligation of 
contracts than the death of a private person. Stoiy, J* in Wood k. Dumraer, 3 Ma¬ 
son R. 309. Lord Redestjalc, in Adair v Shaw, I Scho. & Lef. 261, 262. Mnmma 
V. The Potomac County, 8 Peters’s R. 281. Buckner, Ch., in Wright v. Petrie, 1 
Sinedes & j^arshall, Ch. R. 319. Read v. The Frankfort Bank, 23 Maine R. 318. 
The Act of the legislature of Mississippi, ot July 26, 1813, making provision for pro¬ 
ceeding against incorporated banks for violation of their franchises, declares that upon 
a judgment of forfeiture the debtors shall not thereby be released, but the court is to 
appoint trustees to take charge of the books and assets of the bank, and to sue and 
collect the debts, and sell the property of the bank, and apply#.he proceeds to the pay- 
mwi*»«^Jie debts of the bank.* This just and reasonable provision was sustained, as 
a constitutional provision, by the court of errors and appeals in Mississippi, in the 
ca§e of Nevitt v. Bank of Port Gibson, (6 Smedes «& Marshall’s R. 513,) after a mas¬ 
terly considerat’ion of the case. In the state of konisiana, by statute of 1842, the 
legislature provided for the distribution among the creditors of the property of insol¬ 
vent corporations whose charters had become forfeited ; and this was held to be a consti¬ 
tutional CTWHii i‘m irf' legislative power. Mudge v. ConimissiontfTs, &c., 10 Robin.«on, 
460. The statute law of Geoi%ia inakA a permanent provision for the appropriation 
of the assets of insolvent banks, who shall thereby foifeit their charters to the pay¬ 
ment of their debts. Hotchkiss’s Cof^fication*of the Statute Law of Georgia, pp. 
362-3. .The statute law of New Jersey, R. S. 184",^. 138, recognizes a distribution 
of the stock on the dissolution of a corporation after payment of its debts. White v. 
Campbell, 5 Humphrey’s Tcnn. R. 38. 

(a^By the N«w York Reysed Statutes, vol. i. p. 600, sec. §, upon the dissolution of a 
corporation, tlie directors or managers existing at the time (when no other persons are 
specially appointed for the purpose), are declared to be trustees for the creditors and 
stockholders, with power to settle thc’concerns of the corporation, pay the debts, and 
divide the surplus property among the stockholders. This is a just and wise provision. 
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A corporation may also be dissolved when an integral part 
of the corporation is gone, without whose existence 
*309 *the functions of the corporation cannot be exercised, 
. and when the corporation has no means of supplying 
that integral part, and has become incapable of acting. The 
incorporation becomes then virtually dead or extinguished, {a) 
But in the case of The King- v. Pasmoj^e, (b) in which this sub¬ 
ject was most extensively and learnedly discussed, the K. B. 
seemed to consider such a dissolution not entirely absolute, 
but only a dissolution to certain purposes, (c) The king could 
interfere and grant a new charter, and he could renovate the 
corporation either with the old or with new corporatofST'Tf 
renovated in the sense of that case, all the former rights would 
revive and attach on the new corporation, and, among others, a 
right to sue on a bond given to the old corporation. But if not 
renovated, then the dissolution becomes absolute, because the 
corporation has become incapable of acting. In the calse of a 
new incorporation, upon the dissolution of an old one, the title 
to the lands belonging to the old corporation does not revive in 
the new corporation, except as against the state. In England, it 
would require an act of parliament to revive the title as against 
the original grantor, or his heirs; [d) but it would be at least 
questionable whether any statute with us could work such an 
entire renovation, because vested rights cannot be divested by 
statute. When a corporation has completely ceased to, exist, 
there is no ground for the thec/ry of a covitinuance of thed’-'/^jper 


and gets rid altogether of tlie inequitable consciiuoriecs of the rule of the (lommon 
law. And in Indiana, also, whenever a corporation is dissolved, all its property vests 
in the state in trust 4 to pay its debts and discharge its contracts,,Jiijd 'h& 'residue, if 
any, is to be paid over to the stockholders. Revised K^-ttntes of Indiana, 1838, p. 149. 
In North Carolina, a similar provision e.s m-idc ns to the payment of debts and the 
distribution of tlic surplus when a corporation i.s dissolved. Revised Statutes of 
North Carolina, 1837, p. 120. ^ 

(a) 1 Rol. Abr. 5\4,1. 1. (h) Terra Rep. 199. 

(c) So, in the case of the Lehigh Bridge Company v. The Lehigh Coal Company, 
4 Rawle's Rep. 1, the loss of an integral part of a corporation was ,held to work a 
dissolution fur certain puqiose^ only, and that an entire dissolution was the result of 
a permanent incapacity to restore its deficient part, and did not happen when the 
legitimate existence of the part was not indispou'-able to a valid election. 

(f/) I Preston on Abstract of Titles, 273. '■ 
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corporation under a new name or capacity. It becomes alto¬ 
gether a new institution, with newly created rights and priv- 
. ileges. 

It is said that a corporation may be dissolved by a voluntary 
surrender of its franchises into the hands of government, as well 
as by involuntary forfeiture of them, through a total neg¬ 
lect of using them, or using them illegally and * unjust- *310 
ly.(a) But in the case of The King v. The City of Lonthn, 

Sir George Treby (afterwards Lord Ch. J.) very forcibly con¬ 
tended, that a corporation could not be dissolved by a voluntary 
suiTender of its property, because a corporation might exist 
■v^h'Sht property; and upon that argument he shook, if not 
^destroyed, the authenticity of the note at the end of the case in 
Dyer,’of The A^hbishop of Dublin v. Bnierton, (b) in which it 
was stated that a religions corporation might be legally dis¬ 
solved and determined by a surrender of the dean, and chapter, 
even without the consent of the archbishop. So, also, in the 
case of The Corporation of Colchester v. Seaber, {c) the corpo¬ 
ration consisted of a mayor, eleven aldAmen, eighteen assist¬ 
ants, and eighteen icom moil council; and though the mayor 
and aldermen were judicially ousted in 1740, and those offices 
continuecl vacant until 1763, wh5n a new charter was granted 
and aijcepted, it was held by the K. B. that the corporation was 
not dissolved by all these proceedings, including the natural 
death of the mayor and alderrmm, subsequq^it to their ouster. 
TJwR.'t^ase shows that* a corporation possesses a strong and 
tenacious principle of vitality, and that a judgment of ouster 
against the* mayor and aldermen, m^withstanding they were 
integrtil parts of the corporation, was not an ouster, though a 
.judgment against the corporation itself might be. It was held, 
in argufftGiffl^i that c^e, thqt a corporation could not be dis¬ 
solved but in three ways: 1. By abuse or misuser, and a conse¬ 
quent judicial forfeiture ; 2. ^y surrender accepted on record ; 
3. B)**the death of all tlic members. It was admitted, on the 
other side, that the corporation in that case was not'dissolved, 
though it hiid becoine incapable of enjoying and exercising its 


(a) I Woodd. Lee. 500. *Salk. Rep. 191. 

(^) Dyer’s Hep. 282 b. (c) 3 Burr. Rep. 1866. 

33* 
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franchises; and the court held, that the loss of the magistracy did 
not dissolve the corporation. The better opinion would 
* 311 seem to be, that a corporation aggregate may * surrender,, 
and in that way dissolve itself; blit then the surrender 
must be accepted by government, and be made by some solemn 
act to render it complete.^ This is the general doctrine, {a) but 
in respect to the private corporations, which contain a provision 
rendering the individual members liable for corporate debts due 
at the time of dissolution, a more lax rule has been indulged. 
It was held, in the Court of Errors of New York, in v. 
Bloom, {b) that the trustees of a private corporation may do 
what would be equivalent to a surrender of their trust,*by“an 
intentional abandonment of their franchises, so as to warrant 
a court of justice to consider the corporaticn as in fa«t dis¬ 
solved. But that case is not to be carried beyond the precise 
facts on which it rested. It ought only to be applied to a case 
where the debts due at the time of the dissolution are charge¬ 
able on the individual members, and then it becomes a safe 
precedent. It amounts only to this, that if a private corpora¬ 
tion sutFer all their property to be sacrificed, anil the trustees 
actually relinquish their trust, and omit the annual election, and 
do no one act manifesting aniJitention to resume their'corporate 
functions, the courts of justice may, for the sake of the remedy 
and in favor of creditors, who, in such case, have their remedy 
against the individual members, presume a virtual surrender 
of the corporate rights, and '^a dissolution of the corpfe-^^t'on. 


(«) Boston Glass Manufactory^•t'Lani'ilon, 24 Pick. 4!). Angcll & Ames on Cor¬ 
porations, p. G56, 2d ed. In liic case of tlie cliartcr of Connecticut, where there had 
been for some time an iiivoluritary nonuser of its privilef'cs, by submission to the 
authority of Sir Edffmud Andross, the ablest counsel in EnglaK*!.,*^,'..'lasting of Mr. 
Ward, John (afterwards Lord Chancellor)"' Somer/^'and George (afterwards Lord 
Ch. J.) Treby, w-ere of opinion, that £tic charter remained good and valid in law, 
inasmuch as there was no surrender duly in-dc and enrolled, nor any judgment of 
record against it. See the opinion at large, in 1^ TrumbuH’s Hist, of Connecticut, 
407. Hutchinson’s Hist, of Massachusetts, vol. i. p. 406. 

(b) 19 Johns. Rep. 456. It was decided, in that case, that a by-law of a c’orpora- 
tion, allowing the stockholders, on paying .‘10 per cent, on their sharct", to forfeit them, 
was void as to creditors. See, to the same point, Hume v. Wynyaw, Carolina Law 
Journal, No. 2, p. 217. 

. - ---- —- 


t Town V. Bank of K. Raisin, 2 Doug. Mich. R. 630. 
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This is the utmost extent to which the doctrine was * car- *312 
ried; and in such a case it is a^safe and reasonable doc¬ 
trine. So, in Briggs v. Penniman^ (a) where a manufacturing 
corporation, estatjish^d under the general act of 22d March, 
1811, (6) for twenty years, became insolvent within the time, 
and incompetent to act by the loss of all its funds, and under 
the provision, that “ fo/all debts which shall be due and owing 
by the company at the time of its dissolution, the persons then 
composing the company should be individually responsible to 
the extent of their respective shares of stock in the cpmpany, 
and no further,” it was decided that the corporation was to be 
deemed dissolved for the purpose of the remedy by the creditors 
against the stockholders individually, and that the statute con¬ 
templated a dis^iution as an event which might happen in this 
way at any time withinjthe twenty years, and any mode of dissolu¬ 
tion, in fact, was sufficient to afford this special remedy to the 
creditor, (c) But the old and well-establishcd'principle of law 
remains good as a general rule, that a corporation is not to be 
deemed dissolved by reason of any misuser or nonuser of its fran¬ 
chises, until the default has been judicially ascertained and de¬ 
clared, (d) ^ It was adjudged, in South Carolina, (e) that the* 
• • 

(а) I Tiopkins, 300. S. C. 8 Cowcn, 387. 

(б) Laws of'N. Y. sess. 34, ch. 67. 

(c) The right of forfeiture of a stockholdcr’.s share to the«:ompany does not take 
awg^^: common-law remedy ky suit for non-payment of instalments due on his sub¬ 
scription.'^ D. & S. Canal Com. v. Sansom, 1 Jlinncy, 70.- Worcester T. Corpora¬ 
tion V. Willard, .5 Mass. R. 80. Goshen T. Company v. Ilurtin, 9 Johnson, R. 217. 

' Grntz V. Redd, 4 B. Monroe, .193. Hightower v. TJ|ornton, 8 Geo. R. 486. Northern 
Railroad v. Miller, 10 Barb. R. 260. 

((/) Peter V. Kendal, 6 Barnew. & Cressw. 703. Slec r. Bloom. 5 Johns. Ch. Rep. 

(e) Smitt^. SraitW, 3 Desjiuss. Rep. 557. 

' • — 

1 Tlierej’ore, a»bre:ich of a corporation^ charter, in making a contract, cannot be set up 
os a defence by an individual in an action on such contract. Grand Gulf B.ank v. Archer, 

8 Sinedes & Marsh. R. 161. Neither can the fact that a corporation has forfeited its char¬ 
ter by a failure to tomply with the statutory provisions and is not a corporation de jure. 
Mecljgnics’ HuiWing Association v. Stevens, 6 Duer, (N. Y.) 676. And see Jones v. Dana, 
24 Barb. (N. Ye) 396. Wright v. Shelby R. K. Co., 16 B. Mon. (Ky.) 4. But it has been 
held, tliat a corporivtiou cannot enforce a mortgage which it has obtained by a transfer, 
taken contrary to the express provisions of its charter. Green v. Seymour, 3 Sandf. 
Ch. R. 285. 

a Great Northern Railway v. Kennedy, 4 Exch. 417. D. & N. R. R. v. Wdson, 22 Conn. 
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officers of a corporation could not dissolve it without the assent 
of the great body of the society, {a) 


379. eCowen, 26, S. P. Story, J., 9 Cranch, 51. 4 Whtaton, 698. The Atcha- 
falaya Bank v. Dawson, 13 L’a Hop. 497, 506. It was declared, in this last case, 
.tliftt a cause of forfeiture of a corporation charter could not be taken advantage of or 
enforced e.xccpt by a direct proceeding for that purpose by the government, notwith¬ 
standing the charter was to bo ipso facto forfeited in the case alleged. In Wilde v. 
Jenkins, 4 Paige’s Rep. 481, it was held, that an incorporated manufacturing society 
was not dissolved, though all its property and effects, together with ?<s r/tarter, wore sold 
by the trustees and stockholders, and pureliascd by three partners with partnership 
funds, and who elected themselves trustees of the corporation. The stock of the cor¬ 
poration became partnership property, and the legal title in the corporate projjfijtp- 
was still in the corporation for tlie benefit of the copartners. And in Russell v. 
M’Lellan, 14 Pick. 63, it was held, that though a corporation had been without officess 
for more than two years, and had done no corporate act ip that time, ilj.was not 
thereby dissolved. So, again, in the case of The State i*. The Bank of South Carolina, 
it was adjudged, in the court of general ses^ionsa‘ Charifeston, in the summer of 1841, 
by Judge Butler, after an elaborate argument, and upon full consideration, that a sus¬ 
pension of specie payment by the bank was not per se such a nonuser or misUscr of the 
franchises as to work a foi feitiirc of its charter. But in Planters’ Bank of Mississippi 
V. The State, 7 Smedes & Marshall, Miss. R. 163, it was adjudged, that the failure of 
a bank to redeem its notes in'Specie, is a cause of forfeiture of its cliartcr. It ceases 
to answer the ends of its institution, and the state may rc^iune its grant.^ 

\a) In the case of Ward v. Se.i Insurance Company, 7 I’aige, 294, it was declared. 


436. In New York, the Court of Appeals has recently decided, that where a corporation 
has forfeited a subscriber’s stock for the non-payment of an iiistalment due, it ca.' not main¬ 
tain an action for the recovery of any part of such subseriptiun. Small i). Tiie Herkimer 
M. & H. Co. 2 Com.st. K. 330. B 3 ' this dcciston, the previous decisions of the Supreme 
Court, in the same casef were overruled. ^21 Wend. 273. 2 Hill, 127 ; so, also, Allen ». 
Montgomery Railroad Co. 11 Ala. K. 437; but see FreerAan r. Winchester, 10 .S.ISrsrfiVRep. 
677. See, further, on the liability of a subscriber for his subscription. Banct t>. Alton & 
S. R. Co. 13 Ill. 504. Klein v. Alton & .S. R. Co. Id. 514. Ryder r*. Alton & S. R. ,Co. 
Ib. 516. C. & P. R. R. V. Bailey,^! Yt. 46.7. If. & P. R, R. r. Kendall', 31 Me. 470. ,P1. 
Rd. Co. V. Lnpham, 18 Barb. 312. Same v. Snediker, Ib. 317. T. & B. R. R. Co. «. 
Warren, Ib. 310. T. & R. E. R. v. Kerr, 17 Barb. 581. I’l, Rd. Co. r. Payne, lb. 667, where 
the cases are reviewfd and shown to dirter in circumstances rath^ principle. 

Carr v. Lefevre, 27 Penn. 413. Mann r. Pentz, 3 Comsy 11.5. Hotel v. Coyle, 35 Me. 
405. A call for subscription, payable b^'^instalments, ft valid. London & N. W. R. Co. v. 
M’Michael, 4 Kng. L. & Eq. 469. It if settled, by numerous cases, that where the number 
ol .shares of a corporation is fixed either by its cf^ivter or by its own vote, no assessment on 
the stock is valid till the whole is subsciibed for. Salem Mill Corporation r. RopiW, 6 Pick. 
23. Littleton Man. Co. v. Parker, 14 N. 11. 543. Stoneham Br. R. R. t’. Gould, 2 Gray, 
277. And if an act be passed after tlic subscriptions have been mwic, reducing the re¬ 
quired capital to the amount subscribed, the subscribers arc not thercky rendcreiliable 
for assessments. R. R. Co. c. Veasie, 39 Me. 671. See, however, R. R. u Jarvis, 84 Me. 
360. R. R. r?. Johnson, 10 Fost. 390. 

' See Commonwealth ». Turnpike Association, 6 Cush. 509. Hurlbut v. Carter, 21 
Barb. 221. ' 





393 


LEO. XXXIII.] OF THE EIGHTS OF PERSONS. 

The subject of the forfeiture of corporate franchises by non¬ 
user or misuser, was fully discussed in the case of The King 
V. Amery; {a) and it was held, that though a corporation may 
be dissolved, and its franchises lost, by nonuser or neglect, yet 
it was assumed as an undeniable proposition, that the default 
was to be judicially determined in a suit instituted for the pur¬ 
pose. The ancient doubt was, whether a corporation could be 
dissolved at all for a breach of trust. It is now well settled that 
it may, but then it must be first called upon to answer, {b) No 
advantage can be taken of any non user or misjiser on the 
part of a corporation, by any defendant, in any collateral ac¬ 
tion. (c) In the great case of The quo warranto against 
the City of London, in the 34 Charles II., (d) it was *a *313 
point Incidentally mooted, whether a corporation could 
surrender and dissolve*itse^ by deed; and it was conceded that 


that the directors of a corporation, even with the consent of the stockholders, were not 
authorized to discontinue the corporate huMncss, and distiil)ute the stock, unless spe¬ 
cially niithorizod hy etatute or n decree in chanccrv.i D^’thc X. Y. Revised Statutes, 
vol. ii. 466, the majority of the directors or trustees of a corporation may, at any time, 
voluntarily apply by petition to the Court of Chaiiceiy for a decree dis-oK in^r the cor¬ 
poration; at^l the court, upon investigation, may decree a dissolution of it, if it ap¬ 
pears that the corporation is insolvent, or that, under the ciiciimstauces, a dissolution 
would be beneficial to the stockholders, and not injurious to the public. Ibid. sec. 58- 
65. One or more receivers of the estate and effects of the corporation are to be ap¬ 
pointed, with large and specific powers and duties, in respect to the settlement and 
distribution of the estates and effects. Ibid. 468-472. • 

i'erm Rep. 515. Cana> Company v. Railroad Coinpanv, 4 Gill & Johnson, 
1 , S. P. . ■ 

(h) Slee V. Bloom, 5 Johns. Ch. Rep. 380. Story, J., in 9 Craneh, 51. All fran¬ 
chises, said Lord Holt, in the case of the City of LAtidon v. Vanacrc, 12 Mod. Rep. 
271, arc granted on (ondition that they shall be duly executed according to the grant, 
^nd if they neglected to perform the teinis, they nia\' he repealed by srvVe /'acias.'^ 

(c) Trust?.. ^.f 1 lJ^:rnon Society v. Hills, 6 Cowen’s Rep. 23. •All Saints’ Church 
V. Lovett, 1 Hall’s N. Y. Rep. 1 % 1 . Caifal Com|)any v. Railroad Company, 4 Gill & 
Johnson, 1 . Cooper v. Curtis, 30 Maine R. ^ 88 . 

{(/) Howell’s State Trials, vol. viii. p|1039. * 


’ And a corporation has no' right to take a surrender of its capital stock, unless upon the 
reissue of an equal amount with like security. Johnson v. Bu'^i, 3 Barb. Ch. li. 207. 

s S«, In the matter of The Jackson Marine Ins. Co. 4 Sandf. Ch. K. 659. Mason v. 
Fearson, 9 Ho\t^ U. S. 249. In this last caso,^ the very unqualijied proposition is laid 
down, “that what a public corporation or officer is omiiowered to do for others, and it is 
beneficial to them to have done, the law holds ho ought to do.” Id. 259. See Hutson u. 
Mayor, &c., of N. Y. 6 Seld. 163. 
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it might be dissolved by refusal to act, so as not to have any 
members requisite to preserve its being. There are two modes 
of proceeding judicially to ascertain and enforce the forfeiture of 
a charter for default or abuse of power. The one is by scire 
facias; and that process is proper where there is a legal existing 
body, capable of acting, but who have abused thqir power. The 
other mode is by information in the nature of a quo warranto ; 
which is in form a criminal, and in its nature a civil remedy; 
and that proceeding applies where there is a body corporate de 
facto only, but who take upon themselves to act, though, from 
some defect in their constitution, they cannot legally exercise 
-their powers, {a) Both these modes of proceeding against cor¬ 
porations are at the instance and on behalf of the governmen'c. 
The state must be a party to the prosecution^ for the judgment 
is that the parties be ousted, and tlwj franchises seized into the 
hands of the government, {b) This remedy must be pursued at 
law, and there only ; and by the statutes of New \^3rk, the 
mode of prosecution by information is directed, where there has 
been a misuser of the charter, or the franchises of the company 
are forfeited, (c) A court of chancery never deals with the 


(a) Lord Kenyon and Ashliurst, J.. in Rc.'i v. Pasmore, 3 Term Ucp.,199. The 
case against tlie c/Cy oj" London wa-. by inforrn.iiion iti the nature of ti (juo ivurranto, 
charging the city with usurpation of its franchises, and requiring it to show by what 
warrant it claimed td’exercise and eqioy its lilx;rties, &c- So, also, in llie greatly 
contested and elaborately discussed ease of Thompson v. The People, a^'WK/dell, 
537, 591-594. 

(/») Kex V. Staverton, Yelv. Rep. 190. King v. Ogden, 10 Barnw. &. Cress. 230, 
Bayley, J. Commonwealth v. JFn'ion Insurance Comptiny, 5 .Mass. Rep 2.30. Centre 
and K. T. Road v. M’Conaby, 16 Serg. & Rawle, 140. The judgment in such cases, 
aecoiding to tlie New \ork Rcvi.sed Statutes, vol. ii. p. 585, sec. 49, is, that llic cor 
poration be oustedj^and altogether excluded from jw corporate iMgfrtflmtld franchises, 
and Ite dissolved. In Indiana, it is held, that a judgment against a coiporation, in 
the ease of a forfeiture of its eliarter, is, that the franeliiscs be seized into the hands of 
the state, and th.it wlicn its franelii'cs are se^ed by execution on thq judgment, then, 
and not till then, the corporation is dissolved. St^ite Bank v. The State, 1 Biackford's 
Ind. Rep, 267, 

(c) The New York Revised Statutes, vol. ii. pp. 581, 583, proviiie, that an informa¬ 
tion in the nature of a //m warranto, he filed by the attorney-general,'^tpon his pwn re¬ 
lation, or upon the relation of others, when any person or association usurps or unlaw¬ 
fully holds any public office or franeliisc, or against any corporate body for misuser or 
notiuser of its franeliiscs, or which does or omits acts wliich amount to surrender 
thereof, or ivlienever they shall exercise any privilege ndt conferred by law. So the 
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•question of forfeiture. It may hold trustees of a corf *314 
poration accountable for abuse of trust, but the court 
cannot, without special statute authority, divest corporations 
of their corporate character and capacity. It has no ordinary 
jurisdiction regard to the legality or regularity of the election 


or amotion of,corporators. These ara subjects exclusively of 
common-law jurisdictioi* («) 

The rtiode of redress in New York, when incorporated com¬ 
panies abuse their powers, or become insolvent, has *been the 
subject of several statute regulations, which have committed the 
cognizance of such cases to the court of chancery, {b) The Acts 
of 1817 and 1821, (c) provided for the dissolution of incorpo¬ 
rated insurance companies, by order of the chancellor, upon 
appliccrtion of the directors, and for good cause shown; and 
the court of chancery, «ivhey it decreed a dissolution of the cor- 


chanccllor, on a bill filled by the uttoiney-gcneral, may restrain, by injunction, any 
corporation from assuming powers not allowed by its charter, as well ns restrain any 
individuals from exercising corpoiate rights or privilege.-' not conferred by law.i The 
neglect or refusal of a corporation to perform the duties enjoined by the statute cre¬ 
ating it, is a cause of forfeiture, though the neglect or reln-al should not proceed from 
a bad or corrifpt motive.''^ The People r. Kinj^ton and Middleton T. B. Co. 2.'t Wen¬ 
dell’s Rep. 193. And the information lies for any cause of forfeiture, and the remedy 
is not limited to scitc facias. The People v. Bristol & R T. Co. Ibid. 222. Thomp¬ 
son V. The People, 23 Wendell, .5.37. If only a single net of nonffasaiice be relied on 
as a cause.of forfeiture, it must be averred and proved to be a wilful neglect, but not 
BO if ihgrf be a general state of i^egleet or default. The People v. ifillsdale & C. T. 
Co. iraid. 254. 

(a) Van Ness, J., 3 Johns. Rep. 134. Sice v. Bloom, 5*Johns. Ch. Rep. 380. At¬ 
torney-General n.*KaiI of Clarendon, 17 Vescy, 491. Attorney-General v. Reynolds, 
1 E<p Cas»Abr. 131, pi. 10. Attorney-General v. Utica Insurance Company, 2 Johns. 
Ch. Rep. 376, 378, 388. The King v Whitwcll, 5 Tcrm*Rep. 85. 

^ * {b) The prt^visions in the N. Y. Revised Statutes, relative to proceedings in equity 
against corporations, received a i^nute amdysis and judicial construction by the ricc- 
chanccllor of New York, in the case of Mann„Rcrt?iver, &c. v. Pent/., 2 Satidford’s 
Ch. Rep. 257, and again at p. 301 ; but .such loea>regulations can only be referred to 
in a work ttf so gdneral a nature as tlic present one. • 

(c) L. if. Y. BOSS. 40, ch, 146, and ^ess. 44, ch. 148. 


1 See^also, N. CrRev. Code, p. 137. In Mass. (Stat, 1852, c. 312, § 42,) any person w'hose 
rights are endangered by the exercise of a franchise, not conferred by law, may apply to 
the Supreme Court for lenvtj^ to file an inforiuatiou in the nature of a quo warranto. See 
Goddard v, Smithett, 3 Gray, 116. * 

See ante, p. [312,] uotes. 
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poratioH) was to direct a due distribution of‘the'funjto, and*!^' 
appoint trustees for that purpose. The AdlKof April ^st, 
1825, [a) was much broader in its provisions.^ It contained 
many directions calculated to check abuses in the management 
of all moneyed incorporations, and to facilitate tha recovery oi 
debts against them. Aik transfers, by incorporated companies, 
in contemplation of bankruptcy, were declared void; and if any 
incorporated bank should become insolvent, or violate its 
*315 charter, the * chancellor was authorized, by process of 
injunction, to restrain the exercise of its powers, and to 
appoint a receiver, and cause the effects of the company to be 
distributed among the creditors. This was a state of bank¬ 
ruptcy, in relation to incorporated banks ; and it was an Un¬ 
usual provision, for the English bankrupt la^s or the gieneral 
insolvent laws of the several states ncvci extended to corpora¬ 
tions. {h) The New York Revised Statutes (c) have continued 
and enlarged the provision. When any incorporated company 
shall have remained insolvent for a year, or for that period of 
time neglected or refused to pay its debts, or suspended its. ordi¬ 
nary business, it shall be deemed to have surrendered its fran¬ 
chises, and to be dissolved, [d) ^ And whenever any corporation. 


(a) Scss. 48, oh. .325. See, nl«o, to S P. 1 N. V. R. S. 60-3 

(ft) There is a statiit<! of bankruptcy in New Jersey, pas«ed as early as 1810, in re¬ 
lation to insolvcnf hanks and other corporations, with similar jmwers conferred upon 
the chancellor in re‘'])eot to them. Ulmer’s I)i._rest, p. 31. So also in Miclugnk,'by 
Act of 18.37, and by K. H. oi New Jersey, 184 7, p. 129. 

(o) Vol. i. p. (503, see. 4. Vol. ji. p. 4G2, see. 31 ; p. 463, sec. 38. 

{(I) N. Y. Uevised Statutes, vm. ii. p. -163, see. 38. So, hy a general law in North 
Carolina, (ice their Revised Statutes, tit. Corporations,) wlicn any corporation shall, 
for two years together, cease to art as a body corporate, such disuse of their corporate* 
powers and privileges shall he considered !jnd taker as a forfelTuie'lii ^Ihe charter. 
The statutes of Louisiana of 1842 and 1843 have Ijrovidcd for tlic facilities of the 

O * 



I Such acts or neglect do not work a dissolution i/isto fnctn, but entitle any stockholder 
or creditor to take proceedings to have it* dissolution judicially declared. A judgment 
recovered against the corp^ratifin, at fuiy time before the institution of such proceedings, 
and a sale of the corporate property, will ho valid. jMicklc.s v. Kochesttn- City Hack, 11 
Paige’s It. 118. A lea.se made hy a corporation of its work®, with the^ntetition of discon¬ 
tinuing its ordinary business for more tlian one year, and so subjecting the corporation to 
dissolution, is “an act of .self-destruction which'tlie law will not tolerate,” pid is void. 
Conro V. Port Henry Iron Co. 12 Barb. 27. ■ 
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having banking powers, or power to make loans on pledges, or 
to make insurances, shall become insolvent, or violate any of the 
provisions of its charter, the court of chancery may restrain the 
exercise of its powers by injunction, and appoint a receiver, (a) ^ 

If the corporation proves,, on investigation, to be insolvent, its 
effects are to ]je distributed among the creditors ratably, subject 
to the legal priority of ttie United States, and to judgments, (b) 
And whenever any incorporated company shall becope insol¬ 
vent, or it shall appear to the trustees or directors thereof that • 
a dissolution of the corporation would be beneficial, application 
may be made voluntarily to the chancellor by petition, for a dis¬ 
solution ; and all sales, assignments, transfers, mortgages, and 
CDiweyances of any part of their corporate estate, real or per¬ 
sonal, tnade after filing such petition, or any judgments con¬ 
fessed after that timey are, declared to be void, as against the 
receivers to be appointed, and as against the creditors, (c) This 
iRst provision is to be taken as a qualification and limitation of 
the generality of a similar provision already mentioned in the 
Act of 1825. (d) 

• 

« 

liquidation o.* banks solvent or insolvent, and»\vliether their liquidation be forced or 
voluntary. 

(a) Neva York Revised Statutes, vol. ii. pp. 463, 464, sec. 39, 41. 

(b) Ibid. vol. ii. p. 465, sec. 48. 

(c) Ibid. vol. ii. p. 469, sec. 71. In Missouri, by statute, upor^the dissolution of any 
coi*poration, the president and directors, or managers thereof, at the time of its disso- 
lutio*^, are made ex o fficio trustees to settle its concerns. R. S. of Missouri, 1835. 

(d) Under the English bankrupt system, a voluntary payment to a creditor, under 
circtfmstances which must reasonably lead the debtor to believe bankruptcy 

is deemed a fraud upon the other creditors, within tiJc meaning of the bankrupt law, 
and the money can be recovered back by the assignees. Poland v. Glyn, 2 Dowling 
A Ryland, 310. The New York provision falls far short of the^lnglish rule in the 
* check given to pafflSl payments,^ut it ha# the merit of giving a clear and certain test 
of an act of insolvency. In Indira, it has beey held that a bank forfeited its charter, 

1. When it contracts debts to a greater ai^unt than double that of the deposit; 2. For 
the issuing^of niOTo paper, with a fraudu*)j| intention, than the bank could redeem ; 

3. When it made large dividends of profits, while the bank refused to pay specie for 
its notes; 4. Embezzling large sums of money deposited in bank for safe-keeping.. 
State Bank v. The State, I Blackford's Ind. R. 267. % 

• 

■— ---■-'---■■ 

* 

t But the statute must, in nil its requi.qtions, be strictly construed, or the court has no 
jurisdiction, and the appointment of the receiver will be void. Bungs v. McIntosh, 28 Barb.. 
(N. Y.) 691. 

VOL. II. 
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A corporate body, as well as a private individual, when in failijig circumstances, and 
unable to redeem its paper, may, without any statute provision, and upon general 
principles of equity, assign its property to a trustee, in trust, to collect its debts and 
pay debts, and distribute as directed. It has unlimited power over its property to 
pay its debts.i A corporation may also, like an individual, give preferences among 
creditors, when honestly and fairly intended and^ done.^ The doctrine is well estab¬ 
lished in equity. Union Bank of Tennessee v. Ellicott, & Gill & Johnson’s Rep. 363. 
The State of Maryland v. Bank of Maryland, Id. 2Q5. Revere id Boston Copper Co. 
15 Pick. Rep. 351. Catlin o. Eagle Bank of New Haven, G Conn. Rep. 233. See, 
also, iii/m, p. .532. Conway, ex parte, 4 Arkansas Rep. 302. Flint v. Clinton Com¬ 
pany, 12 N! H. Rep. 430. Dana v. The Bunk of the United States, 5 Watts & Serg. 
223. Bank of U. S. u. Hiith, 4 B. Monroe, 423. In Robins v. Embry, 1 Smedes & 
Mai'shall, Miss. Ch. R. 207, the chancellor admits that a corporate body may make an 
assignment of the corporate property in trust, equally and ratably, to pay its debts ; 
but as their assets are a trust fund for all the creditors, he ably examined and opposed 
the doctrine that corporations, like individuals, may give preference among creditors. 
Ib. pp. 259-266. ^ ■ * 

I have, in this lecture, gone as far into the law of corporations as was consistent 
with the plan and nature of the present work ; !i,Md for a more full view of the sub¬ 
ject, I would refer to the Treatise on Private Corporations Aggregate, by Messrs. 
Angell & Ame.s”, as containing an able and thorough examination of every part of the 
learning appertaining to this head, and ns being a performance which deserves and 
will receive the respect and patronage of the profession. A new and enlaiged 3d 
edition of that Treatise appeared in 1846, and the work is vastly improved and admi¬ 
rably digested. 


1 De Euyter r. St. Peter’s Church, 3 0<im<!t. E. 238. S. C. 3 Barb. Ch. tt. 119. But it 
seems that the franchise it.self cannot be passed by assignment. It was so held in Arthur 
V. Commercial, &c. Bank, 9 Smedes & Marshall, 394. The assignment of a bmk is not, 
under the statutes of Mississippi, a dissolution of the corporation; yet if it prevents the 
bank from fulfilling the purpo.‘-es of its charter, it may work a forfeiture for nouuser. State 
V. Commercial Bank, HJ S. & M. G6U. Cooper v. Curtis, 30 Maine K. 488. 

2 And stockholders taking advantage of their positiAn to obtain security forTteb>i., due 
themselves from the corjioratiou, are not gudty of fraud. Whitwcll v. Warner, 20 \'t. 426- 
444. 




PAET V. 


OF THE LAW CONCERNING PERSONAL 

PROPERTY. 


LECTURE XXXIV. 

OP THE HISTORY, PROGRESS, AND ABSOLUTE RIGHTS OP PROPERTY. 

Having concluded a series of lectures on the various rights 

of persons^ I proceed next to the examkiation of the law of 

property^ which* has always occupied a preeminent place in the 

municipal codes of every civilized people. I purpose to begin 

with the law of personal property, ^s it appears to be the most 

natural .and easy transition from the subjects which we have 

already discussed. This is the species of property which first 

arises, and is cultivated in the rudest ages; ^nd when com- 

meits and the arts have* ascended to distinguished heights, it 

maintains its level, if it does not rise even* superior to property 

in Ihnd itself,* in the influence which it exercises over the talents, 
* * % * 
the passions, and the destiny of mankind. 

• To suppose a state of man prior to the existehce of any no- 
"‘tions of sepatSfte proper^, whijn all things were’ common, and 
when men throughout the world Iwed without law or govern¬ 
ment, in innpcence and sirapl^ity, is a mere dream of the im¬ 
agination. It is the golden age’of the poets which forms such 
a delightful picture in the fictions, adorned by the muse of 
Hes|pd, Lucietius, Ovid, and Virgil. It has 'been truly 
observed, tltat^ the first * man who was born into the • 318 
world killed the second ; and.when did the times of sim¬ 
plicity begin ? And yet we find the Roman historians and 
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philosophers, (a) rivalling the language of poetry in their de¬ 
scriptions of some imaginary state of nature, which it was im¬ 
possible to know and idle to conjepture. No such state was 
intended for man in the benevolent dispensation of Providence; 
and in following the migrations of nations, apart from the book 
of Genesis, human curiosity is unable to penetr£(,te beyond the 
pages of genuine history; and HomeJ', Herodotus, and Livy, 
carry us back to the confines of the fabulous ages. The sense 
of property is inherent in the human breast, and the gradual 
enlargement and cultivation of that sense, from its feeble force 
in the savage state, to its full vigor and maturity among pol¬ 
ished nations, forms a very instructive portion of the history of 
civil society. Man was fitted and intended by the author cTf 
his being for society and government, and for the acquisition 
and enjoyment of property. It is, sjjcak correctly, the law 
of his nature; and by obedience to this law, he brings all his 
faculties into exercise, and is enabled to display the various and 
exalted powers of the human mind, (h) 

Occupancy, doubtlfcss, gave the first title to property, in lands 
and movables. It is the natural ami original method of 
*319 ^acquiring it; and upon the principles of universal *law, 
that the title continuers so long as occupancy contin- 


(a) Sallust, Cat. see. fi. Jiifrur. see 18. Tueit. Ann. lib, 3, see. 20. Cie. Orat. 
pro P. Sextio, see. 42. Justin, lib. 43, eh. 1. 

(A) Sehlen. in his L^or Ebraiea, lib.,I, eh. 1, gives the following dellnition of the 
law of nature: Naturale jus appdlumus, quod ah ijiso nalurfe uuclore sen numiu^kinc- 
tissimo In ipsis rerum primordiis cordi humano inditum prirsei iptumque est; adeoqne pos- 
teritati univcrsa> rejjnlarilur peipetuo erat semperque esl ohservandum iie luniiiitahdf;. Itord 
Karnes con.sidcrs the sense of property to be a natural’ appetite, and, in ils.naturc, a 
great blessing. Sketehes of the History of Man, b. 1, sk. 2. The institution of mar¬ 
riage and the institution of private projtcrty, and of government and law, have been* 
considered by the wisest statesmen and philosophers of every the foundation 

of all civilization among mankind. , » 

“The voice of i.aw,” said Ilookpr, in hi Kcelesiastical Polity,!). 1, “is the har¬ 
mony of the world; all things^in heaven anV earth do her hornago; the very least 
as feeling her care, and the greatest as not excmpKal from her power.” Thd greatest 
of the ancient sages, Aristotle, Plato, and Cicero, expressed-the same idea. The 
essence of freedom, said^ Plato, (l)e Leg.,) consisted in the supremacy of law over 
personal will, whether it be the will of the one, the few, or the niany. So, Aitstotle 
(Politic^, b. 1,) declared that ryotv-rnwen/pertained to man in his iiioSt perfect state, 
.and entered into the very constitution of human nature. Man could not strictly bo 
yian without it. Existence in the state wa.s requisite to the completion of his humaa- 
ity, and essential to hi.s protection against his own wants and vices. 
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Ties, (a) There is no person, even in his rudest state, who does 
not feel and acknowledge, in a greater or less degree, the justice 
of this title. The right of property, founded on occupancy, is 
suggested to the hijrnah mind by feeling and reason prior to the 
influence of positive institutions, (b) There have been modern 
theorists who have considered separate and exclusive property, 
and inequalities of projlbrty, as the cause of injustice, and the 
unhappy result of government and artificial institutions. But 
human society would be in a most unnatural and fniserable 
condition if it were possible to be instituted or reorganized 
upon the basis of sijch speculations. The sense of property 
is graciously bestowed oti mankind for the purpose of rousing 
them from sloth, and stimulating them to action; and so long 
as the# right of 'acquisition is exercised in conformity to the 
social relations, and the njoral obligations which spring from 
them, it ought to be sacredly protected. The natural and active 
sense of property pervades the foundations of social improve¬ 
ment. It leads to the cultivation of the earth, the institution of 
government, the establishment of justice, Mie acquisition of the 
comforts of life, the growth of the useful arts, the spirit of com¬ 
merce, the productions of taste, the erections of charity, and the 
^ display of*the benevolent aflcctiorft. (c) 

-«--- 

(«) Grotiux, Jure 13. & P. i). 2, cli. 3, see. 4. Mare Liberum, oh. 5. All the wri¬ 
ters on iutcriuition.il law concur in the iloctriue that occupancy *8 essential to tlie title 
to laj^ newly discovered and vacant. ru(r.*]3roit dc la Nat. liv. 4, ch. 4. Vattel, 
Droit den Gens, liv. I, eh. 18. , 

(b) Quod eniin nullias rst id ratione natarall occupanti conceditur. Dig. 41, 1, 3. 

(fj M. Toulliei^ in his accoupt of the origin and piygress of property, in his Droit 
Civil Fra1i(;uis, tom. iii. 40, insists that a primitive state of man existed before the 
establishment of civil society, when all things were common, and temporary occu- 
-^jiancv the only titl^bnt he gives no sufficient proof of the fact. » The book of Gen¬ 
esis, which he justly regards as ti|f. most ancient and venerable of histories, does not 
show any such state of the human racc^ Tlw tirst man born was a tiller of the 
ground, and the second a keeper of shety The'earliest accounts of Noah and his 
descendant#, after the flood, in Genesis ix. x. xiii.. provs that they were husbandmen, 
and planted vineyards, built cities, established kingdoms, and abounded in flocks and 
herds, and gold aii^silver. I observe, however, with pleasure, that M. Toullier has 
freely and liberal^/ followed Sir William Blackstone in his ck^aiit dissertation on the 
ri^c and progrt^s of property. President Goguet, in his most learned work, De 
I’Origine des Lois, des Arts, dcs Sciences, ct dc leurs progres chez lea anciens Peoples, 
b. 2, cli. I, art. 1, considers agriculture «ts flourishing before the dispersion at Babel, 
though after that event mankind relapsed into the most deplorable barbarity. 

34* 
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• 320 * The exclusive right of using and transferring prop¬ 

erty follows, as a natural consequence, from the percep¬ 
tion and admission of the right itself, {a) But, in the infancy 
and earlier stages of society, the right 'of property depended 
almost entirely upon actual occupancy ; and it is a general law 
of property in all systems of jurisprudence, that g^ctual delivery 
of possession is necessary to consummate the title, {b) Prop¬ 
erty, without possession, is said to be too abstract an idea for 
savage life ; and society had made some considerable advances 
towards civilization, and the improvements resulting from order 
and subordination must have existed to ^ome certain extent, 
before the temporary right of occupancy was.changed into a 
permanent and solid title, under the sanction of positive law. 
Property in land was first in the nation or tribe ; and thfj right 
of the individual occupant was mcrcjy u&ufructnary and tempo¬ 
rary. (c) It then went by allotment, partition, or grant, from the 
chiefs or prince of the tribe to individuals ; and, whatever may 
have been the case in the earliest and rudest state of mankind 
beyond the records of history, or whatever may be the theory 
on the subject, yet, in point of fact, as far as we know, property 
has always been the creature of civil institutions. By the an¬ 
cient law of all the nations 6f Europe, the bond fide possessor ■ 
of goods had a good title* as against the real owner in \yhatever 
way, whether by force, fraud, or accident, the owner may have 
been divested qf the possession. It was the law in several 
parts of Germany, so late a's the middle of the last cewtiry, 
according to Heineecius, [d) that if one person should tend, or 
hire, or deposit his goods with another, and they‘should edme 
to the possession of a third person, he would be cntitled'to hold 
them as against the original owner. By the Roman law, in its 
early state, property stolen and .sold \yis lost toi^ie real owner,"' 
and the only remedy was. by an action {conductio furtiva) 
against the thief. But when th^ Roman law advanced to ma¬ 
turity, it was held that theft did -not deprive a man of his 


(a) Grotius, b. 2, ch.'6, sec. 1. , 

{b) Ibid. 1). 2, ch. 6, sec. 1. PufT. b. 4, cli. 9, sec. 8. Barbejrac’s. note, IbS. Sir 
■William Scott, case of The Fama, h Jlob. Adm. Hep. 114. 

(c) Cicsar rtc Bel. Gal. lib. 4, ch. 2. Tbid.'lib. 6, ch. 20. 

(d) Opera, tom. v, part 2, pp. 180, 181. ' 
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title to property; and the action of rei vindicatio was, 
in effect, given against the * bond fide purchaser, {a) The * 321 
law of the twelve tables, by which the possession of one 
year was a good .title' by prescription to movables, shows that 
a feeble and precarious right was attached to personal property 
ouf of possession. * 

The ancient laws of Europe, confiscating stolen goods on 
conviction of the thief, without paying any regard to the right 
of the real owner, is another instance to prove the f)revalence 
of a very blunt sense of the right of property distinct from the 
possession. The English doctrine of wrecks was founded on 
this imperfect notion of the right of property, when it had lost 
the evidence of possession. By the common law, as it was laid 
down* by Sir William Blackstone, {b) goods wrecked were 
adjudged to belong the king, and the property was lost to 
the owner. This, he admits, was not consonant to reason and 
humanity; and the rigor of the common law was softened by 
the statute of West. 1. 3 Edw. I. ch. 4, which declared, that if 
anything alive escaped the shipwreck, be it man or animal, it 
was not a legal wr^k, and the owner was entitled to reclaim 
his property within a year and a day. Upon this statute the 
legal dodtrine of wrecks has stcbd to this day. St. Germain, 
the author of the Doctor and Student, did not seem to think 
that even the law under this statute stood with conscience ; (c) 
for why should the owner forfeit the slnp\vrec|ted goods, though 
it^hould happen that ijo man, d(3g, or cat, (tQ use the words of 
the statute,) should come alive unto the-land out of the ship ? 
The only rational ground of the claim on the part of the crown 
is, that the true owner cannot be ascertained. The imperial 
edict of the Emperor Constantine was more just than the Eng¬ 
lish statute, ftlr it gave the wrecked goods, in evj^ry event, 
to the owner ;(f/) and'* Bra^on,, who wrote before the *322 
statute of 3 Edw. I., and wljR was*acquainted with the 
edict idf Constantine, lays down the doctrine of wreck upon 


This wastby the perpetual edict extending the actio metus, which differed in 
nothing but in name from the rei vindicatio. Inst. 2, 6, 2. Lord Karnes’s Historical 
Law Tracts, tit. Property. 

(6) Com. vol. i. pp. 318, 323. 

(rf) Code, 11, 5, 1. 


(c) Doctor and Student, 267, 268. 
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perfectly just principles, {a) He makes it to depend, not upon 
the casual escape of an animal, but upon the absence of all 
evidence of the owner. The statutes of New York, Massachu¬ 
setts, and other American states, are like thb edict of Constantine 
and the declaration of Bracton ; for they declare that nothing 
that shall be cast by the sea upon the land sliall be adjudged a 
wreck, but the goods shall be kept safely for the space of a year 
for the true owner, to whom the same is to be delivered on his 
paying reasonable salvage; and if the goods be not reclaimed 
within that time, they shall be sold, and the proceeds accounted 
for to the state, [b) In the case of Hamilton Sf Smith v. Da¬ 
ms, (c) the very question arose in the K. B., whether the real 
owner was entitled to reclaim his shipwrecked goods, though no* 
living creature had come alive from the ship to the shore, v The 
grantee under the crown claimed the goods as a wreck, because 
the ship was totally lost, and no living animal was saved ; and 
his very distinguished counsel, consisting of Mr. Dunning, (af¬ 
terwards Lord iVshburton,) and Mr. Kenyon, (afterwards Lord 
Chief Justice of the K. B.,) insisted that, according to all the 
writers, from the Mirror to Blackstone inclu?^vc, it was a lawful 
wreck, as no living creature had come to the shore, and that 
Bracton stood unsupported By any other writer, l^ut Lord 
Mansfield, with a sagacity and sprit that did him infinite, honor, 
reprobated the doctrine urged on the part of the defendant, and 
declare4 tljgt there was no case adjudging that the goods 
*323 were forfeited, because no * dog ‘jor cat, or other animal, 
came alive to* the shore; that any such determination 
would be contrary to the principles of law and justice; that the 
very idea was shocking ; and that the coming ashore of "a dog 
or a cat alive, was no better proof of ownership than if they. 
should come asfiore dead ; that l;he whole inquiry was a ques- ' 
tiou of ownership ; and that, if t o owner could be discovered, 

--- - -- \ -^- 

(a) Lib. 3, 120, see. 5. ‘ 

(b) N. Y. Revised Statutes, vol. i. p. 690. Mass. Revised Statutes, 1836, part I, 
tit. 14, ch. 57, sec. 12. The Colony Laws of Ma-ssachusetts also pn'.served all wrecks 
for the owner, and did not follow the English law. Dane’s Abr. vol.»iii. 144. Jfrob- 
ably the stittute law of other states is e<iualiy just. The Acts of North Carolina of 
1801, 180.5,1817, 1818, on this subject, are founded, said Mr. Justice Story, in B Ma¬ 
son’s Rep. 477, on the principles of justice and'humanity. 

(c) 5 Burr. Rep. 2732. 
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the goods belonged to the king, and not otherwise; and that the 
• statute of 3 Edw. 1. was not to receive any construction con¬ 
trary to the plain principles of justice and humanity. 

After reading this interesting case, it appears rather surprising 
that any contrary opinion should have been seriously entertained 
in Westminster Hall, at so late a period as the year 1771; and 
especially that Sir William Blackstone should have acquiesced, 
without any difficulty, in a different construction of t|ie statute 
of West. 1. 

But to return to the history of the law of property. The title 
to it was gradually strengthened, and acquired great solidity 
and energy, when it came to be understood that no man could 
Be deprived of his property without his consent, and that even 
the holiest purchaser was not safe under a defective title. 

The exceptions to this rule grew out of the necessities and 
the policy of commerce; and it was established as a general 
rule, that sales of personal property in market overt would 
bind the property, even against the real owner. The markets 
overt in England depend upon special cu^om, which prescribes 
the place, except thatf in the city of London every shop, in which 
goods are Exposed publicly to sale, is market overt for those 
things in which the owner professes to trade. If goods be 
stolen,-and sold openly in such a shop, the sale changes the 
property. But if the goods be not sold strictly in market overt, 
or if there be not good faith in the buyer, or theUe be anything 
unfisual or irregular' in^ the sale, it will not affect the 
validity of it as * against the title of the real owner, (a) * 324 

The commofa law, according to Lord Qoke, (b) held it to 
be a point of great policy, that fairs and markets overt should 
be well furnished; and, to encourage them, did^ordain that all 
sales and contracts, of anytWng vendible in markets overt, 
should bind those who had a he adds, that the rule 

had many exceptions, and m proceeds to state the several 
exceptions, which show thb precision and caution' with .which 


(a) «6 Co. 83. *12 Mod. Rep. 521. Bacon’s Use of the Law,. 157. Com. Dig. tit. 
MarkjL E. Slfelley v. Ford, 5 Carr. & Payne, 313. ^Markets overt were derived 
from TOe Saxon laws, which would not allow a transfer of goods to be valid unless 
made before witnesses. 

(b) 2 Inst. 713. 
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the sale was to be conducted so as to bind the property. It is 
the settled English law that a sale out of the market overt, or 
not according to the usage and regulations of the market overt, 
will not change the property as against the reahowner. (a) Thus 
we find, in the case of Wilkinson v. King‘,(b) that where the 
owner of goods had sent them to a wharf in the borough of 
Southwark, where goods of that sort are usually sold, and the 
wharfinger, without any authority, sold the goods to a bond fide 
purchaser, this was considered not to be a sale in market overt 
so as to change the property, but a wrongful conversion, for the 
wharf was not a market overt; and the purchaser was held 
liable in trover to the true owner.^ So it is said to be a general 
rule that goods obtained by a tort or criminal fraud, under color* 
of a contract, may be taken by the vendor out of the hands 
of the purchaser, or even of a purchaser from the tortious 
vendee, (c) . 

It is understood that the English custom of markets overt 
does not apply to this country; ^ and the general principle ap¬ 
plicable to the law of personal property throughout civilized 
Europe is, that nemo plus juris in aliufn tr^nsferre potest qudm 
ipse habet. This is a maxim of the common and of the civil 
law;(«/) and a sale ex vi mi, imports nothing more than 


(а) 2 Blacks. Com. 449. Foxicy’s case, 5 Co. 109 a. Peer v. Humphrey, 

4 Neville & Manni|g, ,430. S. C. 1 Harr. & Woll. Rep. 28. But a sale in market 
overt vrill not bar the original owner of ntolen gootl.s,jf he prosecute the thief to con¬ 
viction, and sue the person in wliosc possession they wei'e at tlie time of the convic¬ 
tion. This is by the statute of 21 Henry VIII c. 11, and which was adopted in Vir¬ 
ginia, in 1792. Horwood V. Smith, 2 Term Rep. 750. Peer v. Humplirey, m 6. ^ip. 
Coke, 2 Inst. 714. Burgess v. Coney, Trcm. P. C. 31.5. But trover will lie against 
the innocent purchaser of stolen goods, although no steps have been taken to prose¬ 
cute the thief to conyiction. White v. Spettigue, 13 Mceson & Wclsby, 603. S. C.‘ 
1 Carr. & Kirwan, 673. • ^ 

(б) 2 Campb. N. P. 335. o > 

(c) Long on Sales, by Hand, pp. 167, 168_ 

(d) Co. Litt. 309. Dig. 41, 1, 20. Pothier Traitd du Content do Ventc, 1, n. 7. 
Er»k. Inst. 418.. *1 Bell’s Com. 281. 

1 A public sale of a hosae at a repository for the sale of horses is not^a sale in market 
overt in England. Lee v. Robinson, 87 Eng. Law & Eq. 406. 

* It has been decided that there are no markets overtin Vermont. The subj^was 
fully discussed, and the reasoning is strong against their existence in any of th *tat 08 
In the Union. Griffith ». Fowler, 18 Vermont R. 390. And in Carmichael r. Buck, 10 
Rich. Law, (S. C.) 332, the court said there was no market overt in South Carolina. 
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that the bond fide purchaser succeeds to the rights of the vendor. 
It has been frequently held in this country, (a) that the 
English law of the market overt * had not been adopted; *325 
and consequently^ as a general rule, the title of the true 
owner cannot be,lost without his own free act and consent. 
How far thak consent, or a due authority to sell is to be inferred, 
in many cases, for the encouragement and safety of commerce, 
may be discussed in our future inquiries, (b) A radical defect 


(o) Dame v. Baldwin, 8 Mns9. Rep. 518. Wheelwright v. Depeyster, 1 Johns. 
Rep. 479. Ilosack v. Weaver, 1 Yeates’s Rep. 478. Ea&ton v. Worthington, 5 Serg. 
& Rawle, 130. Browning v. Mngill, 2 Ilair. & Jqhns. 308. M’Grew v. Browder, 
14 Martin’s L’a Rep. 17. Roland v. Gundy, 5 Hammond’s O. Rep 202. Lance 
1;. Cowen, 1 Dana’s Ken. Rep. 195. Ventress u. Smith, 10 Peters’s U. S. Rep. 161. 
Hofl’mitfi V. Carow, 2^ WendcU’s Rep. 285. In that case it was adjudged in the Coart 
of Errors, that an auctioneer who sold stolen goods was liable to the owner in trover, 
though the goods were sold by hinf^ and the proceeds paid over to the thief, without 
notice of the felony. It was dcclaicd,by statute in Pennsylvania, in 1780, that no 
sale of a stolen horse should opei.ate to change the jtroperty. This was before it was 
settled that we had no maikcts overt in this country in the sense of the English com¬ 
mon^ law. In Scotland, the tiue owner may reclaim his property, even from the bond 
Jide purchaser in market overt. Bell’s Princip. sec. 627. 

(6) The doctrine that possession carries with it the evidence of property, so as to 
protect a person acquitiiig property in the usual course of trade, is said to be limited 
to cash, bank bills, and bills and checks puirable to bearer. Saltus v, Everett, 20 
Wendell, 267.^ By statute 6 Geo. IY. c. 94, the colt^ignce of goods from the shipper 
is entitle^ to a lien in ivspect to money or negotiable securities advanced for the ship¬ 
per, without notice that the shijipcr n as not the bond Jideovmor. And any person 
intrusted with a bill of lading, or order for the delivery of the ^od|, was to be deemed 
the true owner of the goods, so far as to give validity to any sale or disposition 
thefeof by deposit or pledge, if ^bc buyer or pawnee bad uot notice that such person 
was not the true owner. So, any person taking goods ofl deposit or pledge for a pre¬ 
existing debt frqtn the party in possession, without notice that he was not the owner, 
acquires^the right that was in*thc per-son making tht deposit or pledge. Any peraon 
may accept goods on any auch document, on deposit or pledge from any factor or 
•agent, with knowledge that lie was a factor or agent, and he will acquire the title or 
Ninterost of tlie fnnor or agent. And any person may contract *for the purchase of 
goods from any factor, agent, or consigy* in possession thereof, and make payment 
thereof with knowledge of such agencyfcrovidqd the contract be made in the usatj 
course of business, and witliout notice any want of authority in the agent to sell 
and receive payment. The true owucr, prior to the sale or pledge, may recover from 
the factor or agent, or his assignees, an<l from the buyer, the price of the gooda^Sub- 
joct to his right of^set-ofF again.st the agent, and may recov,pr the goods deposited or 
pledged on repayment of the money or restoration of the negotiable paper advanced 
on security thefeof, and on payment of the money or restoration of the negotiable 


1 See, on this subject. Kingsbury v. Smitb, 13 N. Hump. R. 109. Robinson t). Dauehy, 
8 Barb. S. G. Bep. 20. McMahon v. Sloan, 12 Penn. 229. 
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of title in the possessor is, by the general jurisprudence of 
Europe, available to the true owner against creditors and puf- 
chasers; and there is such a defect, when the person from whom 
the property was acquired was incapable of® consent, or when 
the thing had been stolen, or obtained by violence. The true 
owner, in those cases, may vindicate his title. If goods be 
stolen, no title passes from the felon to the bond fide pur¬ 
chaser. (a) But this is not the place to pursue further this 
inquiry. My object, at present, is only to show how the right 
of the true owner to property kept increasing in consideration 
and vigor, with the progress of law from rudeness to refinement. 

Title to property, resting originally in occupany, ceased, of 
course, upon the death of the occupant. Sir William BlackT- 
stone considers the descent, devise, and transfer of property, 
political institutions, and creatures of the municipal law, and 
not natural rights; and that the law of nature suggests, that on 
the death of the possessor, the estate should become common, 
and be open to the next occupant. H§ admits, however, that 
for the sake of peach and order, the universal law of almost 
every nation gives to the possessor the power to continue his 


paper advanced by the factor or agent. So, lie may recover from any pereon any 
balance in hand, being the produce of the sale of the goods, after deducting the money 
or negotiable paper advanced on the security thereof. 

(aj Fraud and breaches of trust are said not to lie among the radical defects which 
will absolutely aniful A\c title of the subsequent /tona Jide purchaser ; and Mr. Brown 
has, though I think mistakingly, contended, that casAis of force and fear .stand on the 
same footing, for I apprehend that force and fear will destroy the contract entirely. 
Brown on Sales, .395. 1 Bell’s Cum. 281, 286, 287, 289. Mr. Belljihows, from, the 

^ cases which he cites, that it is net clearly settled in what cases a s^e by a person in 
lawful posse.ssion will bind the real owner, if the sale be founded on a breach of trust. 
Vide infra, p. 514, nota. If a bailee of property for a special purpose, sells it, the 6on<\ 
fide purchaser does hot acquire a valid title. Wilkinson v. King, 2-Campb. Hep. ' 

Hartop V. Hoare, 3 Atk. 44. Hardman v. t'^'illcock, 9 Bingham, 382, note. Galvin v. 
Bacon, 2 Fairfield, 28. Story on Bailrncnti^ p. 79, 2d edit. But if the vendor deliv¬ 
ers goods with the intention that the propcKy as well ns the possession shall pass, a 
bond fide purchaser from a frau(\ulcnt vendee will hold the goods. Andrew o..Dietrich, 

14 Wendell, 31. It is sufficient for the purpose of protecting a bona fide purchaser, 
that tbc owner of personal property confers an afiparent right of jiroperty npon the 
vendor, ns when he sells goods and delivers possession, although''the goods^ wero 
obtained from him fraudulently ; and he confers an apparent right cf disposal, when 
he furnishes the vendor with th« cxtenial indicia of such right, or where a%ill of 
lading is sent to a consignee with a power of transfer. Saltus v. Everett, JO Wen- 
delt 267. 
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property by will; and if it be not disposed of in that way, 
that the municipal law steps * in and declares who shall * 326 
be heir of the deceased, (a) As a mere speculative ques¬ 
tion, it may be doubte'd whether this be a perfectly correct view 
of the law of nature on this subject. The right to transmit 
property by c^pscent, to one’s own offspring, is dictated by the 
voice of nature, (b) Tile universality of the sense of a rule or 
obligation, is pretty good evidence that it has its foundation in 
natural law. (c) It is in accordance with the sympathies and 
reason of all mankind, that the children of the owner of property 
which he acquired and improved by his skill and industry, and 
by their association and labor, should have a better title to it at 
his death than the passing stranger. It is a continuation of the 
formep occupancy in the members of the same family. This 
better title of the chil(ken has been recognized in every age and 
nation, and it is founded in the natural affections, which are the 
growth* of the domestic ties, and the order of Providence, (d) 
But the particular distribution among the heirs of the blood, 
and the regulation and extent of the degfees of consanguinity, 
to which the riglit of«suecession should be attached, do undoubt¬ 
edly depend upon positive institution ; and it seems to be the 
general doctrine, founded on the liistory of aU nations and ages, 
that property in land, when such property began to exist and to 
be recognized, was originally vested in the state or sovereign, 
and derived by grant to individuals, (e) • ^ 

The power of alienation of property is a necessary incident tO' 
the right of property, and was dictated b^ mutual convenience 
and mutual wants. It was first applied to movables; and a no¬ 
tion of separate and permanent property in land could not have 


^arisen until men had advanced beyond the hunter and shepherd 
states, and become husbandm^ and farmers. Aoperty in land* 
would naturally take a faster l»ld of the affections; and, 
from the vejy nature of the *ubjec*t, it would *not be *327 


(a) Com. vol. ii* cli. 1, 10-13. (b) Grotiua, b. 2, ch. 7, sec. 5, 

(c^Omni in mconsensioomniu7n gmthm lex naturae putandatest. Cic. Tuscul. Qaoest. 
lib. l,ch. 13. , 


{d) Christian’s notes to 2 Blacks. Com. ch. 1. Taylor’s Elements of the Civil Law, 
519. Toulller, Droit Civil Fran^ais, fom. iii. pp. 121-128. 


(e) Grotius, b. 2, ch. 2, sec. 4. Ibid. ch. 3, sec. 4. 
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si^sceptible of easy transfer, nor so soon as movable property be 
called into action as an article of commerce. 

Delivery of possession was, anciently, necessary to the valid 
transfer of land. When actual delivery became inconvenient, 
symbolical delivery supplied its place; and as society grew in 
fcultivation and refinement, writing was introduced, and the 
alienation of land was by deed. ' 

The gratuitous disposition of land by will was of much slower 
growth than alienations, in the way of commerce, for a valuable 
consideration; because the children were supposed to have a 
right to the succession on the death of the parent; though 
Grotius considers disposition by will to be one of the natural 
rights of alienation. («) In the early periods of the English law, 
a man was never permitted totally to disinherit his children, or 
leave his widow without provision, {p) Testaments were intro¬ 
duced by Solon into the Athenian commonwealth, in the case 
in which the testator had no issue; and the Roman law would 
not allow a man to disinherit his own issue, sui et necessarii 
hceredes, his natural and domestic heirs or children, and their 
descendants, without assigning some* just cause in his wUl. 
The reason of the rule in the; civil law was, that the children 
were considered as having a property in the effects of the father, 
and entitled to the management of the estate. The querela 
inofficiosi testamenti was an action introduced in favor of the 
children, to rescind wills made to their prejudice, without just 
cause, (c) But the father could charge dns estate with his debt, 
and so render the succession unprofitable; and the children 
could, in that case, abandon the succession, and so escape the 
obligation of the debts. * 

In England.the right of alienation of land was long checked, 
by the oppressive restraints of ,the feudal system, and the doc^ 
trine of entailraents. All thosj, embarrassments have been 
effectually removed in thn? country; and the right to ac-* 
*328 quire, to hold, to enjoy, to alien, to devise, ani to*^ trans¬ 
mit property by inheritance, to one’s descendants, in 


(o) De Jure Belli, b. 2, ch. 6, see. 14. 

(6) 1 Reeves’s Hist, of the English Law, 11 . Vide infra, vol. iv. p. 50'3. 
(c) Dig. 29, 2, 12. . Vide infra, vol. iv. p. 503. 
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regular order and succession, is enjoyed in, the fulness and per¬ 
fection of the absolute right. Every individual has as much 
freedom in the acquisition, use, and disposition of his property, 
as is honsistent with good order and the reciprocal rights of 
others. The state has set bounds to the acquisition of property 
by corporate bodies; for the creation of those artificial persons 
is a matter resting in the discretion of the government, who have 
a right to impose such restrictions upon a gratuitous privilege 
or franchise, as the sense of the public interefet or convenience 
may dictate. With the admission of this exception, the legis¬ 
lature has no right to limit the extent of the acquisition of 
property, as was suggested by some of the regulations in 
ancient Crete, L^cedsemon, and Athens; (a) and has also been 
recomfbended in some modern utopian speculations." A state 
of equality as to proj?erty;*is impossible to be maintained, for 
it is against the laws of our nature; and if it could be In¬ 
duced to practice, it would place the human race in a state of 
tasteless enjoyment add stupid inactivity, which would de¬ 
grade the mind and destroy the happiness of social life, (b) 


(а) Arist. J*oliticg, by Gillies, b. 2, ch. 8, Potter’s Antiq. of Greece, vol. i. p. 167. 

(б) Harrington, in his Oceana, declared an Agrarian law to be the foundation of a 
commonwealth; and ho undoubtedly alluded to the common interpretation and popu¬ 
lar view o^ the Agrarian laws in ancient Rome, and not to the new and just idea of 
M. Dc Niebuhr, that those laws related only to lenses of the public lands belonging to 
the state. History of Rome, vol. ii. 116-131. The public l«nds belonging to the 
stats in ancient Rome, and wliiah kept enlarging with every conquest, were, in the 
early periods of its history, leased out, and mostly for pasturage, to occupiers who 
were tenants at will to the state. And as large accessions of new citizens accrued, 
there would be new allotment^, which necessarily iir^lvcd the sacrifice of many ex¬ 
isting interests, ^^he burghers or patricians had the exclusive usn of these lands 
while unallotted, not exceeding .'>00 jugera to each individual ^ but when they were 

.^ivided by Agrarian laws into small lota for cultivation, the plebeian commoners took 
them, and this gave the Agrarian law iMIi great and just popularity. Dr. Arnold 
(History of Rome, vol.i. 160) coi^ludes ^at “if amongst Niebuhr’s countless services 
*to Roman bisto^ any single one may ^.^aim oirt* gratitude beyond the rest, it is his 
explanation of the true natur6«and character of the Agrarian laws.” Montesquieu, in 
his Spirit of Laws, b. 5, ch. 3, 4, 5* 6, frequently sfaggests the necessity of laws in a 
democracy establishing equality and frugality. All schemes of that kind are essen¬ 
tially visionary, Ifiough they may not be quite as extravagarft as some of the reveries, 
of Rousseau, Cqndorcet, or Godwin. In the code of laws compiled by King Jamies, 
in 1606, for the new colonics in America, a community of property .and labor, for five 
years from the settlement of each colony, was established. This was a temporary 
expedient; but the experiment upon this theory, in the colony of Virginia, proved it 
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* 329 * When the laws allow a free circulation to property 
by the abolition of perpetuities, entailments, the claims 
of primogeniture, and all inequalities of descent, the operation 
of the steady laws of nature will, of themselves, presOrve a 
proper equilibrium, and dissipate the mounds of property as 
fast as they accumulate. ^ 

Civil government is not entitled, in'ordinary cases, and as a 
general rule, to regulate the use of property in the hands of the 
owners, by sumptuary laws, or any other visionary schemes of 
frugality and equality. The notion that plain, coarse, and ab¬ 
stemious habits of living are requisite to the preservation of 
heroism and patriotism, has been derived from the Rornan and 
classical writers. They praised sumptuary laws, and declaimed 
vehemently against the degeneracy of their countrymen,"which 
they imputed to the corrupting iiiflue-nce of the arts of Greece, 
and of the riches and luxury of the world, upon the freedom and 
spirit of those “ lords of human kind,” who had attained uni¬ 
versal empire by means of the liardy virtues of the prim- 
*330 itive ages. («)'■ But *wc need only look to the free 
institutions of Britain and her descendants, and the 


to be an intolerable restriction, leafliii^; to idleness and immorality, and to 1 \r' destruc¬ 
tive of all the ordinary motives to human industry. (Stitli’s History of Virginia. 
Kobertsou’s America, h. 9. Ijancrofi's History, vol. i. p. ICl.) The experiment of 
a community of lands,•kooiH, and lahorjxt Nexv Plymouth, made in the first years of 
the colony, was found to be injurious even with tlntt .small, simple, and pious bniid 
of emigrants; and the institution of scpar.itc property, in 1623, had a sudden and 
very beneficial effect in e.xciting a spirit of industry. (Moiton’s No^w England AIc- 
morial, 93. Baylie’s Historical ITcmoir, vol. i. ])p. 120, 158.) The state of equaUty 
does not suit the present condition of man, and whenescr it has been attempted, it 
has checked civilization and led to immorality, and destroyed freedom of action and*, 
enjoyment. Mr. Yoiing, the learned editor of the “ Chronicles of the Pilgrin** 
Fathers,” Boston, 1841, says (p. 84) that v c joint-stock association of the pilgrims 
was a partnership, forced upon thenj By jie|js»ity, aod dissolved as soon as possible,, 
and that tlicrc never was any community o>goods among them, iw that phrase is 
commonly understood. ‘ ^ • *. 

(a) No author was more di.stinguished than S.illnst for his eloquent invectives 
against riches, luxury, and the arts, which ho considered as having«corrupted and de¬ 
stroyed the Roman republic. Among other acquired vices, he says, the Romang.had 
learned to admire statues, pictures, and fine-wrought plate. Sal. Cat.«c. 11. .Juvenal 
painted the mighty evils of luxury with the hand of a master. In a satire devoted to 
the delineation of extreme profligacy, he relieves himself for a moment by a bri^f but 
lively sketch of the pure and rustic virtues of the old Romans. He recurs again to 
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prosperity and freedom which they cherish and protect, to be 
satisfied that the abundant returns of industry, the fruits of 
genius, the boundless extent of commerce, the exuberance of 
wealth, and the cultivation of the liberal arts, with the unfet¬ 
tered use of all these blessings, are by no means incompatible 
with the full and perfect enjoyment of enlightened civil liberty. 
No such fatal union necessarily exists between prosperity and 
tyranny, or between wealth and national corruption, in the har¬ 
monious arrangements of Providence. Though Britain, like 
ancient Tyre, has her “ merchants who are princes, and her 
traffickers the honorable of the earth,” she still sits “ very glori¬ 
ous in the midst of the seas, and enriches the kings of the earth 

>^ith the multitude of her riches and of her merchandise.” Nor 

« 

have tJie polished manners and refined taste for which France 
has been renowned in modern ages, or even the effeminate' 
luxury of her higher classes and of her capital, bepn found to 
damp her heroism, or enervate her national spirit. Liberty 
depends essentially upon the structure of the government, the 
administration of justice, and the intelligeftce of the people, and 
it has very little conefern with equality of property and frugality 
of living, or the varieties of soil and climate, {a) 


the desolations of wealth and luxury, and rises to the loftiest strains of patriotic in¬ 
dignation : 

Sicuior (trmis • 

Luxtiria iitcubuit, vkluinijue vlrisr.itur orbem. 

Sat. S, V. 291, 292. 

(rtj The sumptuary laws of ancient Rome had their origin in the twelve tables, 
which controlled the wastcfulnc.ss of prodigals, oiid unnecessary expenditure at 
funerals. The ajipetitc for luxury increased with dominion and riches, and sumptu¬ 
ary laws were from time to time enacted from the 566th year of the city down to the 
^lue of the emperors, restraining, by severe checks, luxury and c^ravagance in dress, 
furniture, and food. They were absurdlj^nd idly renewed by the most extravagant 
and dissipated rulers; by such con(iuer'/''s as*S^lla, Julius Ciesar, and Augustus. 
The history of tlvisc sumptuary laws is'given in Aulius Gellius, b. 2 , ch. 24. See, 
also, Suc-W* J. Coesar, sec. 43. And T. Arnold’s History of the later Roman Com¬ 
monwealth, ch. 4. ^ 

During the middJe ages, the English, French, and other governments were, equally 
with^ie ancient Cloinans, accustomed to limit, by positive laws, the extent of private 
expenses, entertaiurncuts, and dress. Some traces of these sumptuary laws existed in 
France as late as the beginning of the last century, and in Sweden in the latter part 
of it. Ilttllam on the Middle Ages, vol. ii. p. 287, (406, 8th edit.) Catteau’s View of 
Sweden. Dodsloy’s Annual Register, 1767. The statute of 10 Edw. III. entitled 

35* 
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*331 * Every person is entitled to be protected in the enjoy¬ 

ment of his property, not only from invasions of it by 
individuals, but from all unequal and undue assessments on 
the part of government. It is not sufficient that no tax or im¬ 
position can be imposed upon the citizens, but by their repre¬ 
sentatives in the legislature. The citizenr arc entitled 
* 332 * to require that the legislature itself shall cause all public 
taxation to be fair and equal in proportion to the value 
of property, so that no one class of individuals, and no one 
species of property, may be unequally or unduly assessed, [a) ^ 


!>latiitam (lt‘ cUkd Its uteiiilis, was the mo^t absurd that ever was c'liactcd. It prescribed 
the number of dishes for dinner and supper, and the cpiality of th<' dishes. Dr. Adam 
Smith, in his Wcaltli of Nations, justly considers it to be an act of the higbc.M, imper¬ 
tinence and prcsuinjition for kings and rulers to jirctcnd fp watcli over the economy and 
expenditure of jivivatc persons. The wages of labor, and the jirices of commodities 
and economy iii-'licss, were regulated bj- law in the earliest settlement of Massachu¬ 
setts. Winthroji’s ITi-t. of New England, by Savage, vol. i. p. 31, note, lliid. vol. 
i. pp. 116, 140, 143. Laws of Massachusetts, UUl, 1647, and publi.shcd in the digest 
of colony statutes, 1675. Speh “ good orders,” says Hubbard, “expired with the 
first golden age in this world.” But he was mi>takcn, for iu 1777 there was a report 
made by a committee in Congress, roeommending to (he several states to regulate, by 
law, the price of labor, mamifartiires, and internal prodnee, and the charges of inn¬ 
holders. Journals of Congicss, Noveif.her 22d, 1777. In piirsuanee of" the sugges¬ 
tion, it appears, that, in 1778, there were Acts of the legislature of Connecticut and 
New York, (and proliably of other states,) limiting the price of labor, and thtf produrts 
of labor and tavern charges. The statute of New York was suspended within three 
months after it was pipscd, and repealed within the same year. Corporation ordi¬ 
nances, in some of our cities, ha\o fii.-quently regulated the price of meat in the 
market. Such laws, it of any efficacy, arc, calculated to destroy the stimulus to exer¬ 
tion ; hut in fact they arc only made to be eluded, despised, ami broken. And yet the 
regulation of prices in inns and taverns is still the practice in New Jersey and'Al¬ 
abama, and perhaps in other ftates; and the ratc.s of charges, arc, or were until 
recently, cstahlished in thoss states by the county court, and allixed up at inns, in 
like manner as the rates of toll at toll-gates and bridges. - • 

(a) Property taken and appropriated to jpuhlie uses or easements, as highways^ 


’ The right of the legislature^ to delegate the power of taxation for ‘local purposes to 
municipal corporations ‘•eems well settled. Stein vi Mayor, &;c. of Mobile, 17 'Ala. 234. 
S. C. 24 Ala. ofll. People v. Mayoi, &c. of Brooklyn, 4 Oomst. 410. '^Domicil" and 
“ residence ” are not synonymous. A person cun have two jdaccs of residence, but ho can 
have but one domicil. M here a person resides p.art of the year in the Country, ami P'lrt 
of the year in the city of New York, and has his place of business in the city, he was 
properly assessed as a resident of the city, under the Act of 25th March, 1850. 'Bartlett 
V. The Mayor, 5 Sandf. S. G. B. 44. See, also, Douglass v. Mayor, &c. of New York,^2 Duer, 
110 . Hood’s Kstate, 21 Penn. 106. 
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A just and perfect system of taxation is still a desideratum, 
in civil government; and there are constantly existing well- 
founded complaints, that one species of property is made to 
sustain an unequd, and, consequently, an unjust pressure of 
the public burdens^ The strongest instance in New York, and 
probably in «ther states, of this inequality, was in the assess¬ 
ments of taxes upon waste and unproductive lands; and the 
oppression upon this description of real property has been so 
great as to diminish exceedingly its value. This property is 
assessed in each town, by assessors residing in each town, and 
whose interest it is to exaggerate the value of such property, in 
order to throw as great a share as possible of the taxes to be 
faised within the town upon the non-resident proprietor. The 
unreclh-imed lands, which the owner finds it impossible to culti¬ 
vate or even to sell, without great sacrifice, and which produce 
no revenue, are assessed, not only for such charge^ as may be 
deemed directly beneficial to the land, such as making and 
repairing roads and bridges, but for all the wants and purposes 
of the inhabitants. The lands are made auxiliary to the main¬ 
tenance of the poor,*and the destruction of wild animals; and 
the inhal^tants of each town have been left to judge, in their 
discretion, of the extent of their wants. Such a power vested 
in the inhabitants of each town, of raising money for their own 
use, on the property of others, has produced, in many instances, 
very great abuses and injustice. It has corriqftcd the morals of 
the people, and led to tlfe plunder of the property of non-resident 
landholders. This was carried to such art enormous extent in 


.bridges, turnpikes, railroads, and the erections nercssary or incident thereto, and 
' buildings for public uses, as court-houses, churches, school-honses, &e., arc not a 
proper subject for taxation, and are gcn^illy exempt as being works for j)ublic use 
and benefit. Inhabitants of W.v. W. li.A. Cdtp^. 4 Metcalf, R. .'564. The constitution 
of Arkansas dccjarcs a sound principle, ta saying that all property su!»ject to taxation 
shall be ikxcd according to its valjie, and the value t8 be ascertained by laws mak¬ 
ing the same ctpial and uniform, and no one species of property .should be taxed 
higher than anollwr species of property of equal value. Art 9. In New Hampshire, 
the gives a *ery efficient power to tho collector of tax*cs. The collector is not 
bound to search for property on which to distrain, but if the party docs not pay the 
tax on due notice, the collector may arrest his person, unless he produces property 
sufficient, and with an indemnity as ’to title, if required. Kinsley v. Ilall, 9 N. H. 
Rep. 190. 
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^he county of Franklin as to awaken the attention of the legis¬ 
lature, and to induce them to institute a special commission to 
inquire into the frauds and abuses committed under this power, 
and also to withdraw entirely from the inhabitants of new 
towns the power of raising money by assessments upon 
*333 property for *the destruction of noxious animals. («) The 
ordinance of Congress of July l^ith, 1787, {b) passed for 
the government of the northwestern territory, anticipated this 
proj)ensity to abuse of power, and undertook to guard against 
it by the provision, that in no case should any legislature within 
that territory tax the lands of non-resident proprietors higher 
than those of residents. There is a similar provision in the con¬ 
stitution of Missouri, and one still broader in that of the state* 
of Illinois. It is declared, generally, in that of the latter ^state, 
that the mode of levying a tax .shall be*'by valuation, so that 
every person., should pay a tax in proportion to the value of his 
property in possession. 

The duty of protecting every man’s property, by means of 
just laws, promptly, uniformly, and impartially administered, is 
one of the strongest and most interesting bf obligations on the 
part of government, and frequently it is found to be the most 
difficult in the performance. Mr. Hume (e) looked u[)on the 
whole apparatus of government as having ultimately nc. other 
object or ])urpose but the distribution of justice. The appetite 
for property is so^^keen, and the blessings of it are so palpable 
and so iraj)ressive, that the passion tb acquire is incessantly 
busy and active. Every man is striving to better his condition; 
and in the constant struggles and jealous collisions between 
men of property and men of no property, the one to acquire and 
the other to preserve; and between debtor and creditor, the one • 
to exact and the other to evade xv postpone payment; it is to*^ 
be expected, especially in populai, governments, and under the 
influence of the sympathy whiclr the poor and .unfortunate 
naturally excite, that the impartial course of justice, and the 
severe duties of the lawgiver, should, in some degree, be dis- 

----- -- - -- -■ - - - ■ ■■> — « 

«• 

{a) L. N. Y. scss, 45, ch. 26, sec. 9, 10, ch. 126. 

(fi) Journals of the Confederation Congress, vol. xli. p. 58. 

(r) Essays, vol. i. p. 35. 
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turbcd. One of the objects of the constitution of the United * 
States was to establish justice ; and this it has done by 
the admirable distribution of its powers, and the * checks * 334 
which it has plac^ on the local legislation of the states. 

These checks hav^ already, in their operation, essentially con¬ 
tributed to th« protection of the rights of property. 

Government is bouncf to assist the rightful owijcr of property, 
in recovery of the possession of it, when it has been unjustly 
lost. Of this duty there is no question. But if the possessor 
of land took possession in good faith, and in the mistaken be¬ 
lief that he had acquired a title from the rightful owner, and 
makes beneficial improvements upon the land, it has been a 
point of much discussion, whether the rightful owner, on recov¬ 
ery, wiis bound to refund to him the value of the improvements. 
This was the questiorf in the case of Green v. Biddle, (a) which 
was largely discussed in the Supreme Court of. the United 
States, and which had excited a good deal of interest in the 
state of Kentucky. The decision in that case was founded 
upon the compact between the states of Virginia and Ken¬ 
tucky, made in 1789* relative to lands in Kentucky, and there¬ 
fore it dQes not touch the question I have suggested. The in¬ 
quiry becomes interesting, how far a general statute provision 
of that kind is consistent with a due regard to the rights of 
property. The Kentucky Act of January 31st, 1812, declared, 
that the bond fide possessor of land should be l^aid, by the suc¬ 
cessful claimant, for his* improvements, and that the claimant 
must pay them, or elect to relinquish the I'and. to the occupant 
on being paid its estimated value in it^unimproved state, [b) 


(a) 8 Wheaton, 1. , 

(b) This Aet, or occupant law, was hcl^Ay the Supremo Court of the TJniteil States 
to bo unconstitutional. The legislature Kcfitueky then passed the Act of January 
7th, 1824, with f^view to eounter.act the dceision*iu Green v Biddle ; .ind it subjected 
to forfeitwo, without office found, or judgment, all patented lands of more than one 
hundred acres, unless the owner, by the 1st of August, 1825, caused a ratable portion 
of the land to be ejltivated, and, on foifeiturc, the title was to vest in the occupant. 
This Act was hqjd by tlie Kentucky courts to impose an arldtrary, unjust, oppressive, 
and ille gal contytion upon the patentees, and was in violation of their grants, and 
unconstitutional and void. Gaines v. Buford, 1 Dana’s Ken. Rep. 481.^ 


1 In Ohio, an Act giving the real owner his choice whether to take the land and pay for 
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By the English law and the common law of this country, the 
owner recovers his land by ejectment, without being subjected 
to the condition of paying for the improvements which may 
have been made upon the land. The improvements are consid¬ 
ered as annexed to the freehold, and passed with the recovery. 
Every possessor makes such improvements at his peril, (a) But 
if ttie o>vner be obliged to resort to chancery for assist- 
* 335 ance in the recovery of the rents and * profits. Lord Hard- 
wicke once intimated, in Dormer v. Fortescue,{b) that 
the rule of the civil law, which is more equitable on that point 
than the English law, would be adopted ; and consequently the 
bond fide possessor would be entitled to deduct the amount of 
his expcjise for lasting and valuable improvements, from the 
amount to be paid, by way of damages, for the rents and profits. 
The same intimation was given in the; C6urt of EiTors in New 
York, Murray v. Gouerneur ; (c) and that in the equitable action 
at law for the mesne profits, the defendant might have the value 
of his improvements deducted by way of set-off. These were 
extra-judicial ; and there is no adjudged ease, professing 
to be grounded upon common-law principles, and declaring that 
the occupant of land was, without any special contract, entitled 
to payment for his improvements, as .against the true owner, 
when the latter was not chargeable with having intentionally 
laid by and concealed his title, (d) We have a statute in New 

_j_ _____ 


(a) Frear v. Hartlonbcrgh, 5 Johns. Kep. 272. This is the rule in the Seoteli law, 
as to improvements made Ijy a tenant for his aeeominodation. Lord Stair’s institu¬ 
tions, vol. i. 1.37, edit. 1832. ^ 

(i) 8 Atk. Rep. 134. 

(c) 2 Johns. Cases, 441. 

(d) The suyrjestioijs in the cases referred to in the text, have been considered as 
forming just ground for mitigation of dartf tivs in an action for the mesne profits; 
and the value of permanent improvements, .gade in good faith, has been allowed, to 
the extent of the rents and profits claimed by the plainlilf. Hylton v. Brown, 2 
Wash. C. C. 165, April, 1808. .Wharton’s Dig. tit HJcctment, H. Jackson r. Loomis, 
4 Cowen’s Rep. 168. Ruffin, Ch. J., in Dowd v. 'Fawcet, 4 Dev. N. C. Rep. 95. A 


improvements, or to rclc.ase the land on being paid its value, was held to no constitutbunl, 
though changing the common law. Ihit an amemlmnit giving to the Imnut the choice 
whether to keep the land or surrender it, was held invalid, as un unjustifiable taking of 
private property. McCoy v. Grandy, 3 Ohio St. 463. See, also, Arrowsmith v. Uurlingim, 
4 McLean, 4^9. Albce v. May, 2 I’aine, C. C. 74. 
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York relative to lands, in what was formerly called the military 
tract, which declares that the settler on those fands, under color 
of a bond fide purchase, should not be divested of his possession 
on recovery by tha real owner, until the former had been paid 
the value of his improvements made on the land, after deduct¬ 
ing thereout reasonable compensation to the owner for the 
use and occupation of <he land, [a) This Act is as broad, and 
liable to the same objections that have been made against the 
Kentucky statute. There arc similar statute provisions 
in Maine, Massachusetts, * New Hampshire, Vermont, *336 
Virginia, Alabama, Ohio, and Illinois. (/>) So far as the 


court of equity, on a Lill for rents and profits, after a recovery at law against a bona 
fide, posffe'ssor, for valuable consideration, will allow for benefieial improvements.^ 
Green v. Biddle, 8 Whcaton'^^Rep.^/T-Sl. Bright v. Boyd, 1 Story’s Rep. 478, 495. 
Mathews v. Bavis, G Humphrey’s Tcnn. R. 324. Judge Green, in this last ease, said, 
that the cf\^c of Bright v. Boyd was the fir^t case in which the bond fiSe purchaser was 
allowed compensation against the true owner for his beneficial iinpiovements. 

(n) L. N. Y. April 8th, 1813, di. 80. 

(ft) Jones V. Carter, 12 Mass. Rep. 314. Stat. of Mm«. 1807, eh. 75. Withington 
u. Corey, 2 N H. Rep. 115. Brown o Storm, 4 Vermont Rep. 37. Gaigc w. Ladd, 
5 Ibid. 2GG. Statutes of Ohio, 1831, p. 2G1. Bank of Hamilton v. Dudley’s Lessee, 
2 Peters’s U. S. Rep. 492. 'I'he statute law in Massachusett.s, New Hampshire, and 
Vermont,- is called the Betterment Law, anS it is admitted in 2 Pick. Rep. 507, to 
have altered the common law in this respect. In the Massachusetts Revised Statutes 
of 1836, part 3, tit. 3, ch. 101, it is provided generally in the writ of entry upon dis¬ 
seisin for the recovery of any estate or freehold, that the tenant shall ho entitled, in 
case of judgment against him, to compensation for the value o# buildings or improve¬ 
ments made by him, or those uiidcr whom fie claims, provided he, or those under 
whom he claims, had been in possession for six years bcfiyc suit brought, or for a less 
time, if he held them under a title which he had reason to helicvc good.® The amount 
is to be assessed *by the jury on suggestion on recyd of the claim. The amount 
allowed iTiay be set off against the rents and profits. The demandant may also re¬ 
quire to hav'c the value of the land, without the improvements, ascertained, and he 
may relinquish the land on being paid the price, and which the tenant must pay, or 
i^sc the value of his improvements. In^#^tine it is held that hettennents arc not an 
interest in land, within the statute of fr .nds, und tliey pass by a parol assignment. 
Lombard v. Rugbies, 9 Grccnl. R. 62. The statute law of the several states, allow¬ 
ing the bond fide occupants entering, under the idea tha^they had purcha.scd a title in 
fee, confines the claim to the value of the increase of the land by reason of the im¬ 
provements made. ^ The statutes of Ohio, under the occupying claimant law, allow a 
defendant possesj^ng lands under claim of title, as well for fiis improvements made 
hefor^his title commenced as for those made after. Lessee of Davis v. Powell, 13 


1 See Lamar v, Minter, 13 Ala. R. 31.' 8 See Laggot v. Fleming, 10 Cash. 461. 

3 See Strong v^Hunt, 20 Vt. B. 614. 
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statute in New Hampshire was retrospective, and extended to 
past improveme/fts made before it was passed, it has been ad- 


Ohio R. 308. The statute of Virginia of 18.32, is<onfincd to the case of lands lying 
west of the Alleghany fountains, and it is confined to the bond Jide occupants of land 
under govcrnmcnt’grants. So, the claim on the part of the defendant to have the im¬ 
provements assessed, and paid before exeeution issues, on recovery in ejectment, is 
confined, in Alabama, to defendants deriving title under the United States or a Span¬ 
ish grant. Toulmin’s Dig. 1823, p. 470. In Tennessee they continue to adhere to 
the sterner Engli.'-h rule; and, in the case of Nelson v. Allen and Harris, (1 Yergcr, 
300,) it was held that a statute of 1813, giving to the defendant in ejectment, as 
against the riglitful owner, the value of improvements made upon the land, was un¬ 
constitutional and void. But it was admitted, that upon a bill in equity for mensc 
profits, after a judgment in ejectment, the defendant' might avail himself of a bona 
Jide possession, and limit tlie account to the commencement of the suit, provided he 
was ignorant of all the facts and circumstances relating to his adversary's title.* See 
the jirovisions of the Act of 1813, Statute Laws of Tennessee, 1836, pp. 207, .181; and 
see the Acts of 1797 and 1805, giving to the bond jide possessor, under color of title, 
and duly evicted by better title, a right to recover the value of his improvements. 
Statute Laws of Tennessee, p. 380. On the other hand, the commissioner^ appointed 
to revise the civil code of Pennsylvania, in their Report in January', 1835. proposed, 
that on a recovery in ejectment of lands against a defendant, who entered and held 
and imjiroveil the same und'm color of title and with good faith, he might suggest 
upon record, in the nature of a hill in equity', his claim to allowance for his improve¬ 
ments ; and if the court should deem the facts alleged sufiii'ient in equity to entitle 
him to the relief sought, they should have power to afford and enforce it, and provis¬ 
ion is made for the case. The Reviscu Statutes of Illinois, edit. 1833, p. 416, and of 
Indiana, 1838, p. 261, exempt the person evicted from land to wdiicli his record title 
appeared jilain, from any action for men-e profits prior to notice of adveihe claims, 
and they allow him, on eviction, for la>.ting and valuable improvements made before 
due notice, first dedu ting damages (if any) for waste, &c. Sec Jones v. Jones, 4 
Gill. R. 87. Held, in Ohio, that wherd an agent, without suflicient power, sold land, 
his vendee cannot claim compensation for improvements. Rey nolds v. Cordery, 4 
McLean, 159. In Georgia, a vendee leg.ally evicted may recover in equity tlie value 
of his inqirovements. Rryant w.'Hambrick, 9 Geo. R. 133. Th6 claim of a sub- 
vendee for tlic value of liis impro\cmcnts is siipeiior to that of the vendee for repay¬ 
ment of the purcha-.e-money. Madeira v. Hopkins, 12 R. Monroe, R. 595. 

To constitute a person occiqiant of lands so as to entitle him to the notice pre- 

_ _ V* _ _ . _ __ 

t In Humphreys v. Iloltsinger, 3 .8nfe(l, 228]Jthc .Supreme Court of Tennessee held that 
the vendee, in a conilitidiial sale of land which tlie vemlor afterwards ammllcd, might be 
allowed, in erjuilij, the value ol"*improvements made in the mean time. Scc*rfvlso, Pope 
V. Henry, 24 Vt. 560. In Iowa, improvements arc allowed to he set off against damages; 
but nothing can be allowed for them where tlie plaintiff waives ail, claim to damages. 
Daniels v. Dates, 2 Greene, (Iowa,) 151. Wright v. Stevens, 3 Iowa, 63. Iowa K. S. 526. 
Sec further on the subject of betterments, Wendell v. Moulton, 6 Fost^ 41. Flniutora v. 

Davi-., 19 X. 11. 149. Diew v. Towle, 10 Fost. 531. licmiek v. Butterfield, 11 Foat. 70. 

Thomas v. Thoma^, 1C B. Mon. (Ky.) 420. I’ratt v. Churchill, 42 Maine, 471. Lawrence 
V. Grout, 12 L’a An. 836. Ford v. Holton, 6 Cal. 319. 
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judged in the Circuit Court of the United States for the district 
of New Hampshire, to be unconstitutional, inasmuch as it de¬ 
vested the real owner of a vested title to the possession, and 
vested a new righrt in the occupant, upon considerations alto¬ 
gether past and gone. (^j). The statute in New Hampshire ap¬ 
plied only to cases of a bond fide possession of more than six 
years’ standing, and only to the increased value of the land by 
means of the improvements; and the real owner is allowed the 
mense profits. The justice of that statute has been ably vin¬ 
dicated in the case of Withington v. Corey, {b) in cases not 
within the reach of the decision in the Circuit Court of the 
United States. 

• The rule of the civil law was, that the bond fide possessor was 
entitled to be reimbursed, by way of indemnity, the expenses of 
beneficial improvements, s« far as they augmented the property 
in value; and the rule was founded on the principle of equity, 
that nemo debet locnplelari aliena jactura. (c) It is not the 
amount of the expenses, strictly so considered, but only the 
amount so far as they augmented the property in value, that tfie 
claimant ought, in eejuity, to refund. But there are difficulties 
in the execution of this rule. TJie expenses may have been 
very costly, and beyond the ability of tlie claimant to re¬ 
fund, aud he may have a * just affection for the property, *337 
and it might have answered all his wants and means in 
its original state without the improvements. The Roman law 
allowed the judge to nlodify the rule, according to circum¬ 
stances, and permitted the occupant to withdraw from the land 
the'materialrf by which it was improvee^ (d) In many, and in¬ 
deed in most cases, that mode of relief would be impracticable ; 
and Bothier (e) proposes to reconcile the interests^ of the several 
jferties by allowing the owner t^'ftake possession, upon condition 

t 

scribed b\;law, on sales for taxes, lie must hold the laitcl with intention to enjoy it. 
Smith V. Sanger, 4 Comst. R. 576. 

(o) Society for tUo Rropagation of the Gospel v. Wheclcr,^2 Gall. Rep. 105. 

(6)^2 N. Hump. Rep. 115. 

(c) Dig 6, 1,48, 65. Inst. 2, 1, .30, 32. Dig. 50, 17, 206. Grotius, b. 2, ch. 10, 
sec. 1, 2, 3. Puff. b. 4, ch. 7, sec. 6. Bell’s Com p. 139, sec. 538. 

(f?) Dig. G, 1, 38. 

(e) Traite dn Droit do Proprit^ttS, No. 347. 

VOL. u. 36 
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that the repayment of those expenditures, by instalments, should 
remain a charge upon the land, (a) There are embarrassments 
and difficulties in every view of this subject; and the several 
state laws to which I have alluded, do not indulge in any of 
these refinements. They require the value o( the improvements 
to be assessed, and, at all events, to be paid ifcand they are 
strictly encroachments upon the rights of pro})erty, as known 
and recognized by the common law of the land. There were, 
however, peculiar and pressing circumstances which were ad¬ 
dressed to the equity of the lawgiver, and led to the passage of 
those statutes in reference to waste and uncultivated lands in a 
new country, and where the occupant was not liable to any im¬ 
putation of negligence or dishonesty. The tijles to such lands 
had, in many cases, become exceedingly obscure and difflteult to 
be ascertained, by reason of conflicting 'locations, and a course 
of fraudulent and desperate speculation; and it is impossible 
not to perceive and feel the strong equity of those provisions. 
But in the ordinary state of things, and in a cultivated country, 
such indulgences arc unnecessary and pernicious, and 
*338 invite to careless intrusions upon the * property of others. 

There are but very fe^v cases in which a })(a'so\i may not, 
with reasonable diligence and cautious inquiry, discover whether 
a title be clear or clouded ; and enveat ernptor is a maxira of the 
common law which is exceedingly conducive to the security of 
right and title. No man ought to be entitled to these extraor¬ 
dinary benefits of a bond fide possession of land, unless he en¬ 
tered and improved, in a case which appeared to him, after 
diligent and faithful in quiry, to be free from suspicion. There 
is no moral obligation which should compel a man to pay for 
improvements^ upon his own land, which he never authorized, 
and which originated in a tort.''^;) The provisions of the Na¬ 
poleon Code on this subject' have been adopted in Louisiana; 
but it has been decided, by the Supreme Court of that state, that 
a bond fide possessor ceases to be one, as soon as the dfifects in 


[a) The rule in tlie Roinan law, allowing to the bona Jide possessor of land co» ipen- 
sation for his henefieial repairs and meliorations expended u[)on his estate, as against 
the rightful fluimant, is very fully and learnedly discussed in the American Juiist 
and liuw Magaziac, Ro. 4, art. 9, (vol. ii.) ' 

{b) 4 Pcteis’s IJ. S. Kcp. 101, f>. P. 
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his title are made known to him. He is not necessarily in bad 
faith from the time a suit be commenced, for he still may have 
a confidence in the goodness of his title, (a) 

But there are many cases in which the rights of property must 
be made subservient to the public welfare. The maxim of law 
is, that a primte mischief is to be endured rather than a public 
inconvenience. On this ground rest the rights of public neces¬ 
sity. If a common highway be out of repair, a passenger may 
lawfully go through an adjoining private enclosure, (d) 

So, it is lawful to raze houses to the * ground to prevent *339 
the spreading of a conflagration, (c) ^ These are cases of 

• 

(a) In Louisiana tl\e principle af compensation, according to the doctrine of the 
Roman fliw, has been adopted, and if the owner evicts a bo?M fide, possessor, he has 
his elcciioiLto j>ay the person evicted the value of the materials and workmanship em¬ 
ployed in putting improvements on the property, or to reimhursc him the enhanced 
value whuji they confer on it. C’lvil Code, art. 495; and until thc/are reimbursed, 
he has a right to retain the jirojicrty. Id. .‘1410. rortci,J., in Daquin v. Coiron, 
20 Martin’s La. Rep. C09, 015-620 Packwood c. RichanLon, 1.4 (I N. S.) Ibid. 
405. It is stated in Pearce a. Frantum, 16 La. Rep. 42.3, that by the Spanish law 
of the Partida, the party cjicted, whether he. pust.esxed in good or hid faith, was not 
bound to deliver up the premises to the owner until he was reimbursed for necessary 
repairs; - and Merlin (1 Repertoire de Jurisprudence verbo aine'lioration) lays down 
the same as a settled rule. The Code Napoleon, art. 1633, declares, that if at the 
time of the eviction the property sold has risen in \ aluc, even without the buyer having 
contributed thereto, the seller is bound to pay him, not only the original price and the 
profits, but the amount of the value above the jiricc of the sale, even though the event 
which had quadruiilcd the value was not and could not be forefecn. Toullicr, title 3 
dcs contrats. No. 285. This wasnalso the law'of Louisiana, under the code of 1808. 
Succession ofDuriford, 11 Rob. La. Rep. 183. ^ 

Absor V. French, 2 Sliow. Rep. 28. Young’s case, 1 Lord Raym. 725. This 
prineiple does not apply to the,case of a private w.a;^ The right is confined to pub¬ 
lic high\^ays out of repair. Taylor v. Whitehead, Doug. Rep. 745. So, an entry 
upon another's land may be justified in eases of overruling necessity, or to recover 
property canied on another’s ground by the force of the elements, jivithout the owner’s 
f^lt or power to prevent it. Choke, J., ff IV. 7. Domat’s Civil Law', b. 2, tit. 9, 
sec. 2, art. 3, 4. See infra, p. 568. • 

(c) Dyer’s Rep^. 36 b. 2 Bulst. 61, Arg., and several cases from the Year Books, 
--— _ ^ --- 

1 Sorocco V. Geary, 3 Gal. 09. American Print Works v. Lawrence, 1 Zabr. 248. 

® And this case conceded to a settler upon the United States lands, who took possession 
with the hope of^.securing a preemption, the right of rctaiuRig such lands against a 
vondSb or patentee of the United States government, untd such patentee should re¬ 
imburse the settler the increased value of the property, as resulting from improvements 
and expenses upon it during the scttlejnent. Rut Pearce v. Frantum w.as overruled by 
the case of Gibson v. Iliitchius, 12 La. An. R. 646, which case decides the law of Lousiana 
to bo precisely as stated in the text. 
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urgent necessity, in which no action lay at common law by the 
individual who sustained the injury; but private property must, 
in many other instances, yield to the general interest, (ft) The 
right of eminent domain, or inherent sovereign power, gives to 
the legislature the control of private property for public uses, 
and for public uses only, (b) Roads may be cu^ through the 


there cited. ’ Case of tlic King’s Prerogative v. Saltpetre, 12 Co. 1.3. Mouse’s case, 
12 Coke, 63. 1 Dallas s Kep. 363, M’Kcan, Cli. J. Haller, J., in Governor, &c. v. 

Mcreditli, 4 Term Rep. 797. 

(а) In the city of New York, by statute, (2 R L. 368,) in case a building be de¬ 

stroyed by order of the city inagistiac}, to stoji a ctinflagration, the city must indemnify 
the owner, nnlcx it be a case in wliii'h tin- building would have been incvitablv de¬ 
stroyed by the tire if it h.id not been ))ulled down or blown up. - Mayor of New York 
V. Lord, 17 Wendell, 2.sr). But the leinedy of the owner is said to be liniitfeil to the 
amount of the a'scs'.ment made utroidnifj tu ihe and the eor[ioiMtion of New 

York Is not liable to an action ul ciinimnii hm for compensation for the loss of jirojll 
erty so destroyed by order of the maLostracy. Russell e. The Mayor of New York, 
2 Denio, 461. The remedy under the Act does not CNtend to allow a recovery in 
damage-, for merchandise in the bnihling Mlien flestroyal, and being the property of a 
third peisori. Stone c. TlieAIayor, &'C. of New Yoik, 2.") Wendell, 157.*^ 

(б) Giotins, b. 1, ch. 1, see. 6. Jlnd. b. 2, eh. 14, .sec. 7. Ibid. b. 3, cb. 19, setj. 7; 
cb. 20, 'cc. 7. Ruff. h. S, ch. 5, .sec. 7. Byuk Qinest. Jar. Rub. b 2, ch. l.> Mattel, 
b. 1, ch. 20, sec 244. Kspirit dcs Lois, tom. iii. 2o.'i. Gardner r. Village of New¬ 
burgh, 2 .Johns Cli Rep. 162. J.iOMisv/ile C. C Railioad r. Chappell, 1 Rice’s S. C. 
Rep. 383. Ce Domain Eminent, n’.i lieu quo dans nne mVes-ite cle I’e'tat. Ruff, par 
Barbeyrae, Ibid. Biens piildics ipn appartiennent ii I'ctat, qui doivent servlr pour la 
conservation do I’etat, s’apjiellent le Domain dc I’l'tat. Ruff. Ibid. sec. 8. Here the 
distinction i< clearly Uiarked between the emuKut chmain and the public thmuin, or 
domain of the sUttc; and for the rights'of the Litter as vested m the Unitid States, 
see vol. i. 2,77. But M. Prpudlion, in his I’l-aite du Domain Public, makes a m.atcrial 
subdivision of this second branch of domain, and ajiplics the piililic doinnin to that 


—n-- 


, 1 The rigid to de-troy property in case- of extreme emergency, a.s to prevent the spread 
of a conflagration, is not the exorei-e of the right of eminent domain, nor the taking of if 
for public use; but I- a right, exi-ting at c'^inmou law, founded on the jilea of necessity 
and may he eicerci-ed by nnhvidual-. 'Ihe Ameiiean I’riiit V’orks r. Lawrenee, 1 Zabr. 
(X. J.) 1’. 248. Sorocco r. (leiny, 3 Cal’. 09. But it was held by the Court of Eirors that 
a statute authorizing the de-truction of piojierty hy the municipal officers under ,snch cir- 
cumstanees was not a 7'egulati«iS of the common-law right, hiit an act of eminent ilomain, 
and coii-eqnently I'oid -o far as it neglected to provide compensation. Hale r. 'Lawrence, 
1 Zabr. 711. See, liowcvcr, same fiaities, 3 Zalir. 590. A rniiniciiial corporation lias not 
the right tii tear down a (Kam, lawlulli' elected, under jiretenco tliat iirwas a miisimce, en¬ 
dangering the health of the city. Clark v. Mayor of Syracuse, 13 Barb. It. 32. 1‘iaham 
V. The .lii-tices, Sic., 9 Georgia It. 341. On taking land, in the exerci-e of the right of 
eminent domain, jiayment to a liu-baiid of the full value of his land, vests the title in the 
public, d'-(;harg( il from the wife’s inchoate right of dower. Moore v. Majair, 4 Sundf. 
S. C. R. 476. 
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cultivated lands of individuals without their consent; but in 
New York, and generally in the other states, it must be done 
by town officers of their own ayppointment, upon the previous 
application of twelve freeholders; and the value of the lands 
and amount of the damages must be assessed by a jury, and 
paid to the owner, (a) So lands adjoining the New York canals 
were made liable to be* assumed for the pubhc use, so far as 
was necessary for the great object of the canals ; and provision 
was made for compensation to the individuals injured, by the 
assessment and payment of the damages. (5) ^ In these and 
other instances which might be enumerated, the interest of the 
public is deemed paramount to that of any private individual; 
ahd yet, even here, the constitution of the United States,^ and 
of mo^ of the states of the Union, have imposed a great and 
valuable check upon Mie twcercise of legislative power, by de¬ 


kind of property which the government holds as mere trustees for the use of the pub¬ 
lic, such .as public higbway'i, mwigable rivers, salt springs, &c., and which arc not as 
of course, alienable; and the domain of the state, which applies only to things in which 
the state lias the same absolute property as an individual would have in like cases. 
See the American .Turist, No. 37, p. 121, (vol. xix.) 

(a) N. Y. Nevised Statutes, vol. i. pp. 514, »15. 

(b) The damages may be asse>sed in any eiiuitable and fair mode, to be provided by 

law, witliQiit the intcivention of a jury, inasmuch as trial by jury is only required oil 
i.ssucs in fact, in civil and criminal casc.s in court.s of'justice. Beckman v. Saratoga 
and Schenectady Bailroad Co. 3 I’aige, 45. Bonaparte i; C. & ^ Railroad Co. 1 Bald¬ 
win’s C. C. U. S. Rep. 205. Railroad Compiwiy v. Davis, 2 Dev. & Batt. N. C. Sup. 
C. Rep. 451, 464. Willyard v. lianiilton, 7 Ohio Rep. (Part 2,) 115. Louisville C. 
& C. Railroad v. Chappell, 1 Rice’s S. C. Rep. 383.^ * 


. * 

1 It was held in Wadsworth v. Buffalo H. Associ.ation, 16 Barb. 83, that lands held by 

t];ic Indians with a right of preemption in other parties are subject to eminent domain. 
Where laud taken find used for the canal was afterwards abandoned by the state, and the 
caiial diverted: held, that the land revertefi fo the original owner. People v. White, 11 
Barb. R. 26. Where, however, the land was appiiopriated by the state to another similar 
servitude, no further compensation could be claime(lf Chase v. JJanufacturing Co. 4 Cush. 
152. In Wjjliams v. New York C. R. R. 10 N. Y. (2 Sinitl\J 97, it nas decided that wheu 
a railroad ft built on an existing highway the :ibuttera acquire a right to further compen¬ 
sation for the new easement taken in the land, and that the state and municipal author¬ 
ities combined camiBt give the railroad comiiany the right to ]#,y their rails in the street 
with«it making sfleh compensation. The contrary was held in R. R. v. Newark, 2 Stockt. 
(N. J.) 362. • 

2 This provision of tfie Constitution of the United States applies only to the general gov-' 
eminent, and not to the states. Withers v. Buckley, 20 How. U. S. 84. 

8 Petition of the Mount Washington Road Co. 35 N. H. 134. 

36 * 
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daring that private property should not be taken for public use 
without just compensation. A provision for compensation is a 
necessary attendant on the due and constitutional exercise of 
the power of the lawgiver to deprive an individual of his prop¬ 
erty without his consent; and this principle^in American con¬ 
stitutional jurisprndence is founded on natural equity, and is 
laid down by jurists as an acknowledged principle of universal 
law. (n) 


(a) Giotuis, De.Jure, B. & P. h. 3, ch. 19, sec. 7 ; cli. :2(), see. 7. Pixft’. Dc Jure Nat. 
ct Gent 1). 8, ell. 5, see. .9, 7. Bynk. Qua;'! Jiir. Pub. b. 2, ch. 15. A’^attel, b. 1,’eh. 20, 
see. 244 Ileineee. Eleni. Jnr. etNat. b. 2, eli. 8, sec. 170. Tlic better ojtinion is, that 
the foiiipeus.ition, or otfer of it, must precede or be concurrent with the seizure aijd 
entry iipuii j)ri\'atc property under the authority of tluj state. The government is 
bound, in 'Ueli c.ancs, to ]>rovide some tribunal for the a'.sessnient of tlie cfi'mpensa- 
tion or indemnity, before which each party in.'^v meat and di'.euss their claims on 
equal terras , and,if the government proceed without taking these steps, their officers 
and agents m.ay and ought to ho re.stiained hy injunction. The ])roecss oC injunction 
was granted hy the court of chancery in Gardner v. Village of Newhurgh, and it was 
also sustaiin d by the Supreme Court of Louisiana in a like ease. 2 Johns. Ch. Rep. 
162. Henderson v. !Mayor,‘lie. of Now Gileaus. 5 La. liep. 416 The Civil C'ode of 
Loui.siaiia, art. 489, had declared that there must be indemnity, and so 

did the Code Napoleon, art. 54.5, and the eon>titutional charter of Louis XVllI. The 
provision in our American eoiistitutioiis is essentially the same, thoii”-b not in the 
same wonL in-eeisely, and it would seem to lequirc the .same eonstiiiction. Several 
of tiiein d( I hire that private property .shall not be taken for public use wllhout full 
compwt^iit.ijH beinrj made. The .settled and fund.iinental doctrine is, that gft’vernraeut 
has no rajh' to take piiiate property for public purposes witliont giving a just compen¬ 
sation ; and it "eemstto be necessarily implied, that tlie indemnity .should, in ca.ses 
wbieli vill admit of it, be prcviou'.ly Jiiid iqnitably a.scertained, and be ready for re¬ 
ception com u'leiitly in popit of time with ibe actual exercise of the right of eminent 
domain. Tin- point wa.s aldy discussed in Thompson v. Grand Gulf R. R. and Bank¬ 
ing Corn)j.niy, ;j Howard, ]Miss.^R. 240, and the det isipti was, that the compensation 
must prei ede the seizure of jiriviite projicrty for public uses. Tliis was also the opin¬ 
ion of Cimnei Uor Walworth, of New York, in Lyon e. Jerome, 26 Wendell, 497. But 
it is not to be umie/stood that a statute assuming private projierty for public purposes, 
w’ithout eoiijpensation, is absolutely void,'^j(5 as to render all persons acting in e^- 
cution ol It tre.spasscrs. Some of t>'ie judicial dicta seem to go that length, but 
Others do not. 12 Serg & Rawk, .‘ftlG, .‘i72. 20 Johns. Rep. 745. In Case v. Thomp¬ 
son, 6 Wendell, 634, it was Jield that neither the payment nor the assc.sbincnt need 
precede the opening of a road over the land of an individual. The compensation 
may iiave le- n provided for witlioiit constituting jmrt and parcel of tlie Act itself, and 
1 tliiuk the inore rcasoiiAhlc and practical construction to be, that ,thc statute would 
be pnma Jam-, good and binding, and sufficient to justify acts done under it, iflitil a 
party wa- icsiiained by judicial process, founded on the paraiiioimt authority of the 
constitution.* 


1 A “tatule, enacting that, unless compensation be claimed within a year, the IiiuiIb shall 
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•It undoubtedly must rest, as a general rule, in the *340 
wisdom of the legislature, to determine when public 

• 

In Bonaparte v. C. & A. Railroad Co. 1 Baldwin’s C. C. TL S. Rep. 205, it was held 
that a law taking private property for public use, without providing for compen.'-ation, 
was not void, for«it may be dgne by a subsequent law. But the execution of the law 
will be enjoined until the provilion bo made, and the payment ought to be simultane¬ 
ous with the actual appropriation of the property. It is admitted that even a statute 
franchise, as a toll-bridge or road, must yield to the sovereign right of eminent do¬ 
main, and may be impaired or taken away, and appropriated to public uses whenever 
the public exigencies require it, for a franchise is fixed and determined property; but 
it must be on the condition of making just compensation to the proprietors.! Even 
if the damage l)e merely consequential or incl^iect, as by the creation of a new and rival 
franchise in a c.a.se required by public necessities, the same compensation is due, and 
the cases of Thurstonj). Hancock, 12 Mass. Rep. 220, and Callender v. Marsh, 1 Pick. 
Rep. are eironcous, so far as they contravene such a palpably clear and just doc¬ 
trine.*'* If A be the owner of^a mill, and the legislature authorize a diversion of the 
^Watercourse which supplies it, whereby the mill is injured or ruined, is not that a con¬ 
sequential damage to be paid for t The solid principle is too deeply rooted in law 
and justice to be shaken. Gardner v. Village of Newburgh, 2 Johns. Ch. Rep. 162. 
Story, J., in Charles River Bridge v. Warren Bridge, 11 Peters’s liep. 638, 641. The 
just comiieiisnlion to the owijcr for taking his property fiy public uses without his con¬ 
sent, means the actual value of the jirojicrty in money, without any deduction for esti¬ 
mated profit or advantages‘accruing to the owner fiom the public use of his property. 
.Speculative advantages or disadvantages, independent of the intrinsic value of the 
property fidln the iinprovcment, are a mattci*of set-oft* against each other, and do not 
aff'ect the dry claini for the intrinsic v.alue of the projicrty taken.® Jacob v. City of 
Loui.svilV', 0 Dana’s Rcji. 114. In Symoiui.s v. City of Cincinnati, 14 Ohio B. 147, it 
was adjudged that it was a competent matter of defence in a .suit for compensation 
for the value of [irivate property taken for public use, to slit^v the increased benefit 
conferred on the owner by the appropriation,«ns a set-off against the value of the prop¬ 
erty taken. The case was ably discussed, and Mr. Justice Read, who dissented from 
the decision, contended that the owner was entitled to the value of his property taken 


vest in tho.statc, without payment of damages, is valid, and under it the state takes a fee; 
^not an casement determinable when the laud ceases to be used for the pur])oses for which 
it was taken. Rexford v. Knight, 1 Keni. 308. If compensation has been provided for, 
"ftut not made, and afterwards the Act of*tin3 legisl.ature taking the property i.s repealed, 
the repeal avoids all proceedings under the first Act, and no compensation can be claimed. 
Hampton v. Commonwealth, 10 Penn. 329. And as to the right to seize and eliter upon 
private property under tlic authority of the state, before njjjking compens.rtion, see Nichols 
e. R. R. Co. 43 Maine, 356, and Walther v. Warner, 25 Mis. (4 Jones,) 277. San Francisco 
V. Scott, 4 Cal. 114. 

1 liridge Co. v. (flarksvillc, 1 Sneed, (Tenn.) 176. » 

■•^lloverr. Potvell, 2 Stockt. (N. J.) 211. 

8 Sec Rogers ». R. R. Co. 35 Me. 319; State v. Miller, 3 Zabr. 383; People m. Mayor of 
Brooklyn, 6 Barb. 209; Hatch v. R. R. 25 Vt. 49; Moalo v, Baltimore, 5 Jld. 314. But see, 
also, People v. Mayor, &c. 4 Corast. 4f9; Livermoro v. Jamaica, 23 Vt. 3G1; Rexford «. 
Knigbt, 15 Barb. 627; R. R. v. Doughty, 2 Zabr. 495; Rowel's v. Armstrong, 19 Geo. 427. 
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uses require the assumption of private property; but if they 
should take it for a purpose not of a public nature, as if the 


without the deduction of any reflecting advantage.^ In Railroad Company v. Davis, 

2 Dev. & Batt. N. C. Rep. 451, it was held that payment of thp compensation and the 
assessment of the quantum might be made subsequently, and need not necessarily pre¬ 
cede the entry and pos.«ession under the statute autlA^rity; and that the legislature 
was not restricted to a mere easement in the property, but might take the entire inter¬ 
est of the individual, if it deemed the public exigency to require it; and that though 
a railroad company be a private corporation, and its outlays and emoluments private 
property, yet the road is u public highway and for public uses, and the absolute prop¬ 
erty may be vested in the company. The questions in that case were ably discussed 
in the opinion delivered by Ch. J. Ruffin ;,and if the doctrine of the court .should be 
deemed rather latitudinary in respect to the Ibgislative right of eminent domain, it is 
to be observed that the constitution of North Carolina has no express provision de¬ 
claring that “ private property shall not be taken for ))ublic uses without just a''mpcn- 
sation.” But though it be not a constitutional principle, yet the principle exists with 
stringent force, independent of any positive provi.sibn. * 

There is no such provision in the constitution of South Carolina; and it was 
accordingly held, after an able diseussion, that the legislature had a right" to cause 
roads to be opened, and materials taken for keeping them in repair, without the con¬ 
sent of the owner of the private property, and without making eonipensation. 
Several of the judges were not satisfied with the decision, as resjiected tlie absence 
of compensation, and csjiccially in the delegation of such power to tlic commission¬ 
ers of roads. The opinion of Mr. Justice Richardson, in support of the duty of 
making compensation, was very elaluj-ate and powerful. The State *<;. Dawson, 

3 Hill’s Rep. 100. 

In ancient Rome, such respect was paid to the rights of private property', that a 
scheme of the censors, B, C. 179, to supply the city with water by mean' of an aque¬ 
duct, was defeated by t|jc refusal of a proprietor to let it be earned througli his lands ; 
and, at a subsequent period, the senate .decreed that it should be lawful to take from 
the adjoining lands of individuals the materials requisite for the repairs of aqueducts, 
upon an estimate of the ralue'or damages to be. made hi/ good men, and doing, at the samo 
time, the least possible Injury to thcrowners. When a private house was injured by a 
public road or aqueduct, the KiApcror Tilicrius paid the damage, on jictitioa by the 
party to the senate. Tacit. Ann. b. 1, § 75. So, in London, by an Act'of Parlia¬ 
ment, as early as 1544, the corporation of the city was invested with the power to enter* 
upon and apjiropriate private proficrty reqi^'s/te for the purpose of supplying the citjf 
with water; but the ground needed was^to be appraised by three or four diflercnt per¬ 
sons appointed by the lord chancellor, and to be paid for within one month after pos¬ 
session taken. See King’.s Mgpoir on the Croton Aqueduct, with a learned and very 
interesting Preliminary Essay, pp, 25, 27, 51. 

The exercise of the lcgi.slatite jjower of eminent domain w.as learnedly discu.ssed in 
the case of Bloodgood v. J!- & H. Railroad Company, 14 Wendell,' 51. S. C. 18 Ib. 

I 

f 


1 liut see McMicken v, Cincinnati, 4 Ohio, (N. S.) 394. To the same elTect ns Syraonds 
V. City of Ciucimiati, is Newby r. Platte County, 25 Mis. (4 Jone.s,) 268. Bailooad Co. v. 
Simpson, 5 Ohio, (N. S.) 250. Kramer v, K. R. Co. 6 Ohio, (N. S.) 140. 
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legislature should take ‘the property of A and give it to B, 
or if they should vacate a grant of property, or of a franchise, 


1, 59; and it was held by the court, in the last resort on error, that the le^jislature 
miRht authorize railroad^^ompanies to enter upon and appropriate private property in 
land for the use oS the road, so far as it became indispensably necessary for the pur¬ 
pose of the road ; provided, provision be made in the Act for the assessment and pay¬ 
ment to the owner of the damages incurred. If the juovision was made, it was held 
to be sufficient, and that the damages need not be actually ascertained and paid pre¬ 
vious to the entry and appropriation of the property. See, also, P'letchcr v. /The 
Auburn & Sy. R. R. 25 Wendell, 462, 464.^ This is the construction given to 
English statutes in like cases, and frequently, as Lord Denman observed, the amount 
of compensation cannot be ascertained until the work is done. Lister v. Lobley, 7 
Adol. & Elhs, 124. But in Doe v. Georgia R. R. & B. Com. 1 Kelly, 5:i4, it was held, 
tKat the title to the property assumed for the road did not pass from the original owner 
until tln^ prescribed .compensation was actually made. And in some of the Railway 
Acts in England, the company is prohibited from entering on the land without con¬ 
sent, until the ascertained compcnsdlion is paid or tendered. So in Mississippi, the 
damages for land taken for a railroad must first be paid, before the right to the use of 
it become.? vested. Stewart v. U. R. Company, 7 Smedcs & M. 568. It rests with 
the legislature to judge of the cases which require the operation of the right of emi¬ 
nent domain, and it may be applied to the case of roads, turnpikes, railways, canals, 
ferries, bridges, &c, providexl there be, in the assumption of the property, evident 
utility and reasonable accoffimodation as respects the public.* CottriU v. My rick, 
3 Fairfield, 222. Dyer v. The 'rusealoosa Bridge Comp.iny, 2 Porter’s Rep. 296. 
Harding v. ftoodlctt, 3 Yergcr, 41. Chancellor Walworth, in 18 Wendell, 14, 15, 
The Supreme Court of Massachusetts, in Boston Water Power Co. v. Boston and 
Worcestt^' Railroad Co , January, 1840, 23 Pick. Rep. 360, held, that the right of 
eminent domain might bo exercised m the cases of franchise as well as of personal 
property, in proper cases, and on making dne compensation. There is no donbt of it. 
Properly in a franchise is not more sacred^lhan private property in land under a 
patent, and.tlic principle was declared in the case of Bonaparte, above mentioned. 
The doctrine of the cases in 14 and 18 Wendell appears t» settle the ptinciple of con- 
stitvrtional law upon a reasonable and practicable foundation. Sec, also, the strong 
and clear case of the Louisville C. & C. Railroad C*. v. Chappell, Rice’s S. C. Rep. 


Smith V. Hchner, 7 Barb. S. C. Rep. 416^ As to the law iu IneViana, see 11. K. Co. v. 
Connelly, 7 Ind. 32. * 

2 Swim V, Williams, 2 Gibbs, 427. llcywariVv. Mayor, &c., 3 Seld. 314. Hartwell t>. 
Armstrong, 19 Biyb. ICC. But it was held, in this case, that, to assess the expenses of 
draining hmvamps among the owners thereof, and to incJiido among those expenses the 
damages paid for taking the land required, was not a fair provision for compensation for 
the latter. See, also, Moalo v. Baltimore, 6 Md. 314. A general railroad law, allowing any 
number of persons* not less than twenty-five, to form a railroa*! conqiany, and take lands 
for ftilroad purposes, on providing compensation, ivas hcitl to be a proper e.xei’oise of the 
right of eminenP domain. R. 11. Co. v. Brainard, 6 Stld. 100. And the legislature may 
authorize a foreign corporation to take land- iu tliis state, belonging to citizens of this 
state, for the purpose of constructing a work of public improvement. Morris Canal & 
Banking Co. v. Townsend, 24 Barb. 668. 
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under the pretext of Bome public use or service, such cases 
would be gross abuses of their discretion, and fraudulent at- 


383, and of Backus v. Lebanon, 11 N. H. Rep. 19, to the same point. But a statute 
incorporatinj; a company to take private property without consent of the owner, for the 
construction of a bridf'C, and making no provision for his indemnity, is unconstitutional 
and void. Thatcher v. Dartmouth Bridge Co. 18 Pickering, 501,'and in tlie case of 
Sinnickson v. Johnsons, 2 Harrison's N. J. Rep. 129, the erection of a dam across a 
navigable water by an individual, under the authority of a statute providing no rem¬ 
edy to tlic ow'ner of a meadow overflowed by means of the dam, was-held to be an 
injury for which the owner had his remedy l)y action for damages.^ And in Taylor 
V. Porter, 4 Hill’s Rep. 140, it was held, that private property could not be taken, nor 
a private road established for private use, not even by a legislative Act, without the 
consent of the owner, and that any statute doing it w.as unconstitutional. It can only 
be taken by statute for public uses, and not even then without just compensation to the 
owner. Ch. J. Nelson dis^ellted, on the ground that the laying out private roads over 
the lands of others, to accommodate one or more individuahs, amf without the consent 
of the owner, was within the right of eminent domain, ‘itul Justified liy that principle 
and bytimmemorial usage. I apprehend that tlie decision of the court was founded 
on just principles, and tliat taking private property for private uses, without; the con¬ 
sent of the owner, is an abuse of the right of eminent domain, and contrary to funda¬ 
mental and coii.stitutional doctrine in the English and Arneiican law.- See ante, 
p. 13, and note b, Ibid, ani’ the eases supra in this note, and see the sub.senuent 
note a. The revised constitution of New York, of 1840, has settled this fiucstion dif¬ 
ferently, for it declares that ^w uafe loads may be opened in the mnnnci to be prescribed 
by law, but the person to be benefited must first pay the damages to,^ he assessed. 
4rt. 1,§7.=^ 

The pnnciple of not taking private property for public uses, without due cximpen- 
sation to the owner, has become an acknowledged one in the Scotch law,"and is to 


1 The legi-lature cannot, by declaring -i river navigable which is not so, deprive the 
riparian proprietors ol the use of the woiter for In'draulic purposes, without rendering them 
compensation. Walker v. The Board of Public Works, 16 Ohio R. 540. So if the state 
make a river actually navigable which was not so before, the riparian owner is entitled to 
damages. Morgan r. King, 18 Baiki. 277. And in Wisconsin it has beaai held, that Acts 
authorizing the flowing iif lands of others, by the erection of mill-dams, arc constitu¬ 
tional, if they provide due compensation therefor, such flowing being a taking for public* 
use. Thien v. Voegt’ander, .3 WLs. 461. 

2 So declared in Piinbury u. Conner, 3 Cornst. R. 511. But tlie party whostc property is 
taken may, eVeii by parol acts and dcchi>.ations, renounce the constitutional jirovisions In 
his favor, and the property will p.a.ss, notwithstanding the statute of frauds. Sec Rumpus 
V. Miller, 4 Mich. 159. 

® If in grading a public higliway a hill be cut down, or an embankment raised ad jacent 
to the premises of a citizen, whereby lie suffers inconvenience, it is damnum absque, injuria; 
and the same rule applie.s vdiere a corporation succeeds to the rights o| tlie jiublic. Ben¬ 
edict V. Goit, 3 Barb. .S. C. R. 459. Graves i>. Otis, 2 Hill’s N. Y. Rep. 466. 1 Pick. R. 
418. lladelifl'r. The Mayor, 4 Comfit. 196. The law authorizing a municipal corporation 
to grade and improve streets, at the expense of the owners of lands benefited by the im¬ 
provement, is valid, and wittiin the legitimate exercise of the power of taxatfon. People 
V. The Mayor, 4 Comst. R. 419. 
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ta^ks on private right, and the law would be clearly uncon¬ 
stitutional and void, (a) Real property, and the rights and 

be found in the British'statute of 1 & 2 Wm. IV. c. 43, relative to roads and high¬ 
ways. Bell’s Principles of the Lav of Scotland, pp. 173, 174. 

(a) Wilkinson v. Ijcland, 2 Peters’s U. S. Rep. 653. Hardin u. Goodlett, 3 Yer- 
gePs Rep, 41. Cftso of Albany street, 11 Wendell, 149, In the matter of John and 
Cherry streets in New York, ft Ibid. 659. Ch. J. Parker, in Rice v. Parkman, 
16 Mass. Rep. 330. Norman v. Heist, 5 Watts & Serg. 171. Varick v. Smith, 
5 Paige, 146, 147, 159, 160, S. P. The opinion of the vice-chancellor in the last case 
contained a spirited vindication of the constitutional sanctity of private property, 
against the abuses of the right of eminent domain. Sec, also, the able and elaborate 
opinion of Chancellor Bibb, of the Louisville Chancery Court in Kentucky, in the case 
of Applegate and others v. Lexington and Ohio Railroad Company, decided in No- 
^mber, 1838, in which case an injunction was granted after argument, enjoining the 
defendants from running cars and carriages, by steam or otherwise, upon their railroad 
along tlA main street in the city of Louisville. It was adjudged to be a common nui¬ 
sance, with special damage, a jurpresture amounting to a nuisance, and a disturbance 
of easements annexed by grant to private estates, of privileges secured by statute; 
and that tUe right of eminent domain did not authorize the legislatifte to delegate to 
any private person or company the lawful power of disturbing private right and prop¬ 
erty for their own use and emolument. But this decree was afterwards reviewed in 
the Kentucky Court of Appeals, and modified, and the i*junction against the running 
of cars on the railway on M^iin street, in the city of Louisville, by the Lexington and 
Ohio Railroad Company, dissolved. The Court of Appeals, in the strong opinion 
delivered by^Chief Justice Robertson, declared, that upon the facts in the case, the 
running of railroad cars, by horses or steam, through the street, was not a nuisance, 
but conducive to the public interest and prosperity of Louisville — that the legislature 
could eoifstitutionally exert her eminent domain, in taking private property for public 
use, through the instrumentality of a railroad company — that private corporations, 
establishing turnpikes and railroads, may, in this respect, be fleemed public agents, 
and may take private property for public uses,*on making just compensation — that no 
compensation was requisite in this case, os the street was (\pdicated to public uses, and 
the railroad, with locomotive steam cars, was no nuisance or purpreslwe, nor inconsist¬ 
ent with the object of the street, which was otherwise y;i full use as a public highway — 
that though the grant from the corporation, of the privilege of making a railway 
through the street, might be productive of some inconvenience, it was greatly over¬ 
balanced by the public benefit resulting from the use of the rail-cufs. Lexington and 
Cfliio Railroad v. Applegate, 8 Dana’s IftpT 289. Case of Philadelphia and Trenton 
Railroad Company, 6 Wharton’s Rep. 25, S. P. But in Cooper v. Alden, Harring¬ 
ton’s Mich Ch. \jlep. 72/an injunction to stop a railroad through a street in the city 
of Detroifwas granted. The rule for or against such a-»ight may be governed by the 
circumstances and sound discretion of the case. In the case of the Hudson and Del¬ 
aware Canal Co. w^N. Y. and Eric R. R. Co. 9 Paige’s Rep. 323, the remedy in chan- 
cer^by injunctign was admitted, if the construction of a rrfilroad would work immi¬ 
nent danger to^tho .works of a canal company previously and lawfully constructed, 
and to the use of them.^ 


1 In the case of The First Baptist Church, &c. v. Sch. & Troy E. R. Co. 6 Barb. S. C. 
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privileges of private corporate bodies, are all held by grant or 
charter from government, and it would be a violation of con¬ 
tract, and repugnant to the constitution of the United States, 
to interfere with private property, except under the limitations 
which have been mentioned. 

But though property be thus protected, it is still to be under¬ 
stood that the lawgiver has a right to prescribe the mode and 
manner of using it, so far as may be necessary to prevent the 
abuse of the right, to the injury or annoyance of others, or of the 
public. The government may, by general regulations, interdict 
such uses of property as would create nuisances, and become 
dangerous to the lives, or health, or peace, or comfort of the cit¬ 
izens. . Unwholesome trades, slaughter-houses, operations oflfert- 
sive to the senses, the deposit of powder, the application of 
steam-power to propel cars, the building v/ith combustible mate¬ 
rials, and the burial of the dead, may all be interdicted by law, 
in the midst of dense masses of population, on the general and 
rational principle, that every person ought so to use his property 
as not to injure his neighbors, and that private interests must 
be made subservient to the general interests of the commu¬ 
nity. (rt) ^ 


(a) Puff. b. 8, oil. 5, sec. 3. Vattel, b. 1, ch. 20, sec. 246, 2.6.6. Cowp. Rep. 269. 
Com. Difr. tit. By-Laws, JL Willcs’s Rep. 3S8. Coates o. The Corporation of New 
York, 7 Cowon’s Re]> .68.6. The State v Tu])pcr, Durllcy’.s S. C. Law and E(i. Rep. 
135. In t1)e c.^-se of Tanner v. The Trustees of the Village of Albion, .6 Hill’s N. Y. 


Rep. 70, it was held, that an action would lie against a railroad compa,ny for a nuisance, 
in rnnning cart, ringing bells, bloiving off steam, &c., in the neighborhood of a church, on 
the Sabbath, to the disturbance of a congregation there engaged in worship. The action 
was brought in tjie name of the church in its corporate capacity. Rut a contrary decis¬ 
ion was made in Th^ First TSaptist Church, kc. v. The Utica, &c. li. U. Co. 6 Jlarb. S. C. 
Rep. 313. The law on the subject must thdrefore be considered as unsettled in New 
York. « 

The construction of a railroarl through the streets of a city does not amount to an In¬ 
fringement of private rights, p’ovided the pass.age is left free and nnohstriifted to the 
public at large. The owners of. property bounded on the street.s have no private or exclu¬ 
sive right to, or property in, the use or enjoyment of them. It belongs to the corporation, 
the nvmers of the legal title lo tlte soil, to manage and regulate the use oi the streets. Drake 
t>. Hudson River R. R. Co. 7 Rarb. S. C. Rep. .608. 3 Id. 469. .State r. City of NewU^rk, 
.3 Duer, 119, per Ducr, .1. Williants r. R. R. 18 Rarb. 222. See stipl’a, [r. [339,] n. 

1 See thii subject discussed especially with reference to the constitutionality of a liquor 
law in Fisher «. McGirr, 1 Gray, 1, per Shaw, C. J. State v. Brennan’s Liqlior8,26 Conn. 
278. 
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R, 121, it was held, that a bowling-alley kept for gain or hire in the village, was a 
nuisance at coramon law, and erections of every kind, a(^pted to si)oi ta or atnuse- 
meuts, having no useful end, and notoriously fitted up and continued in order to make 
a profit lot the owner, were nuisances. They were temptations to idleness and dissi¬ 
pation, and apt to draw together great numbers of disorderly persons. The observa¬ 
tions of the court were exceedingly stringent but wholesome, and tlie doctrine and 
cases of 1 Hawk. P. 0* ch. 32, (or 75,) § 6 ; Hall’s case, 1 Mod. 76 ; 2 Keb. 846; 
Rex V. Dixon, ItfMod. 335 ; Rex v. Higginson, 2 Burr. 1232; Rex v. Moore, 3 B. 
& Adol. 184 ; Nolin v. Mayor and Aid. of Pranklin, 4 Yerger. 163, were referred to 
with approbation. So if a mill-dam be a nuisance, it may be restrained by injunction. 
3 Iredell’s N. C. Rep. in Eq. 301. But a person may not enter upon another’s land 
to abate a nuisance, without a previous notice or request to the owner of the land, ex¬ 
cept under special circumstances. Jones v. Williams, 11 Mceson & Welsby, 176.1 
As the constitution of the United States, and the constitutions of several of the states, 
in terms more or less comprehensive, declare the right of the jicople to keep and bear 
ig'ms, it has been a subject of grave discussion, in some of the state courts, whether a 
statute prohibiting persons, when not on a journey, or as travellers, from waning or 
cajTging*coiicealed weapons, bo constitutional. There has been a great dilference of 
opinion on the question. In ^entm'ky, Tenne.ssee, and Mississippi, the decisions are 
understood to be against the validity of the prohibition, whereas in Indiana, Alabama, 
and Arkansas, they are in favor of it. (Bliss v. The Commonwealth* 2 Littcll’s Rep. 
90. The State v. Reid, 1 Alabama Rep. N. S. 612. The State v. Mitchell, 3 Blackf. 


1 Persons who commit nuisances in the lands of strangers, are liable for their continu¬ 
ance, even though they cannot enter and remove them without making themselves liable 
to an action. Smith v. Elliott, 9 Barr’s li. 345. See, also, Waggoner «. Jermaine, 3 De- 
nio's B. 306. ^In this case it was held that the vendor, who had erected a nuisance on his 
own land, prior to a sale with warranty, was liable for damage occurring subsequently. 
When the use of lands is in the public, an obstruction to this use by the owner of the fee, 
is a imisaffce. State v. Atkinson, 24 Vt. 448. 

To maintain an action on tho case fur nuisance, the plaintiff must show injury to him¬ 
self distinct from th.at which he suffers with the rest of tho coinmu^lity. Seeley v. Bishop, 
19 Conn. R. 128. Smith v. Lockwood, 13 Bai<b. R. 209. Hatch ii. R. R. Co. 2 Wins. 
(28 Vt.) 142. Building a bridge in the channel of a river is not necessarily a nuisance, 
unless it impedes navigation; and the question a.s to this is for a jury. Regina v. Betts, 
22 E\ L. & Eq. 240 . See, also, Pennsylvania v. Wheeling Br. Co. 13 How. U. S. 618; 
State V. freeport, 43 Maine, 198; State v. Dibble, 4 Jifnes, Law, (N. C.) 107; Barnes v. 
City of Racine, 4 Wis. 454, A bowling alley kept for gain i.s a nuisance at cornnion law. 
§tate V. Haines, 30 Maine R. 06. As to a livery .stable, see Coker v. Birge, 9 Geo. 426; 
S. C. 10 Geo. 336; Kirkman v. Handy, 11 Hijpiph. 406. A powder hiagazinc in a popu¬ 
lous place is per se a nuisance. Cheatham v. Shearon, 1 Swan, 213. As to gas-works, 
see Carhart v. Aubni’n Gas Liglit Co. 22 Barb. 29f. 

The principle^oq which equity interferes by injunction to restrain a nuisance, is the in¬ 
adequacy of the remedy at common law; and it is on tlim*ground of injury to property 
that the jurisdiction of equity rests. Attorney-General r. Sheffield Gas Co. 19 E. L. & 
Eq. 639. A bill to enjoin a nuisance when the injury is not irremediable, wdl not be 
maintained till tho tight is established at law. White v, (’ohen, 19 E. L. & Eq. 146. 
Simpson v. Justice, 8 Jred. Eq. 116. But see Soltau v. De Held, 9 K. L. & Eq. 104. 

In Indiana thefe is not now any such thing ns a cftmmon-law nuisance. Hackney v. 
State, 8 Ind. 494. But in California, tho statute defining nuisances and giving a remedy 
by action, does not take away any common-law remedy in the abatement of nuisances, not 
embraced by the statute. Stiles v. Laird, 6 Cal. 120. 

VOL. II. 37 
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Rep. 229. The State v. Buzzard, 4 Arkansas Rep. 18.) In Tennessee there is a 
statute law of a penal character apiinst wearing the bowie-knife, bnt none against car¬ 
rying fire-arms. The statute in Georgia is broader and more extensive. Hotchkiss’s 
Code of Laws, p. 739. But in Georgia the statute prohibition has been adjudged to 
be valid so far as it goes to suppress the wearing of arms secMJy, but unconstitutional 
so far as it prohibits the bcjiring or carrying arms openly. Nunn v. State of Georgia, 
1 Kelly, 243. As the practice of carrying concealed weaponS has been often so atro¬ 
ciously abused, it would be very desirable, on principles, of public policy, that the 
respective legislatures should have the competent 'power to secure the public peace, 
and guard against personal violence by such a [irccautionary provision. 
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LECTURE XXXV. 

'rt 

OP THE NATURE AND VARIOUS KINDS OF PERSONAL PROPERTY. 

Personal property usually consists of things temporary and 
movable, but includes all subjects of property not of a freehold 
nature, nor descendible to the heirs at law. (a) 

The divison of property into real and personal, or movable 
and immovable, is too obvious not to have existed in every sys¬ 
tem of municipal law.* Exhept, however, in the term of prescrip¬ 
tion, the civil law scarcclj'^ made any difference in the regulation 


(a) It includes not only everything movable and tangible which can he the subject 
of property, but may incluik: things quasi-movalilc, as tenants’ fixtures, and quasi- 
tangible, as choses in action. Spontaneous productions and fruits of the earth while 
ungathered, ^re considered as belonging to 4lie freehold, and descend to the heir. 
Com. Dig. tit. Biens, H.; but they arc liable to distress for rent and on ekecution as 
chattels. ^ Sec infra, vol. iii. pp. 477, 479. The products of annual planting and cul¬ 
tivation, or the frucius industrice, ns, for instance, a growing crop, arc also so far 
deemed personal property that they may be distrained or sold the owner, or taken 
on execution as such. Craddock v. Riddlc^barger, 2 Dana’s Ken. Rep. 206, 207. 
Vide itfra, vol. iv. pp. 467, 468, as to the rule on that subject between vendor and 
vendee. Shares in bank and other corporations, with a ciJpital apportioned in shares 
assignable for pqblie accommodation, but holding real estate, are, ncvertliclcss, per¬ 
sonal property, and this is the general doctrine of Anfcrican law. Hilliard’s Abr. ch. 
1 , sec. 109, and cases in Massachusetts, Rhode Island, North Carolina, and Ohio, are‘ 
gited to show it. They were so made by statute in Connecticut, in 1818, though in 
Kentucky they have been adjudged to be fcijj estate, as, see infra, ^^1. iii. 459, n. And 
so they were in Connecticut, prior to the statute of that state, as, see Welles v. Cowles, 
2 Conn. Rep. 567. In England, shares in conTpiwiics acting on land exclusively, as 
railroad, canal, and turn])ike companies, arc held to be real estate. Drybutter 
V. Barthojbmcw, 2 R. Wms. 127. Buckcridge v. Ingram, 2 Vcscy, Jr. 662. In 
this last case the vexed question was elaborately discussed, whether such an interest 
was real or personal estate. Shares in canals and railroads,are said to be generally, 
thoqgh not alwt^s, personal property, and they are in England made personal by 
several acts of parliament. Williams on the Principles of Real Property, int. ch. The 
American doctrine is the most convenient; and corporations of the nature alluded to 
are generally created with a declaration in the charter, that the shares are to be 
regarded as personal estate. 
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of real and personal property. But the jurisprudence of the 
middle ages was almost entirely occupied with the government 
of real estates, which were the great source of political power, 
and the foundation of feudal grandeur^. In consequence 
*341 of this policy, a technical and very artificial * system was 
erected, upon which the several gradations of title to 
land depended. Chattels were rarely ah object of notice, either 
in the treatises or reports of the times, prior to the reign of 
Henry VI. (a) They continued in a state of insignificance until 
the revival of trade and manufactures, the decline of the feudal 
tenures, and the increase of industry, wealth, and refinement, 
had contributed to fix the affections upon personal property, 
and to render the acquisition of it an object of growing solici¬ 
tude. It became, of course, a subject of interesting discussion 
in the courts of justice; and-beir.g less complicated in 
*342 *its tenure, and rising under the inlluencc of a liberal 
commerce and more enlightened maxims, it was regu¬ 
lated by principles of greater simplicity and more accurate jus¬ 
tice. By a singular revolution in the history of property and 
manners, the law of chattels, once so unimportant, has grown 
into a system which, by its magnitude, overshadows,^in a very 
considerable degree, the learning of real estates. 

I 

I. Chattel is a very comprehensive term in our law, and in¬ 
cludes every spehics of jiropcrty which is not real estate or a 
freehold. The most leading division of personal property is into 
chattels real and chattels personal. Chattels real are interests 
annexed to or concerni;ig the realty, as a lease for years of 
land ; and the duration of the term of the lease is immaterial, 
provided it be fixed and determinate, and there be a reversion- 
or remainder in fee in some oVher person, (b) It is only per¬ 
sonal estate if it be for a thousand years, (c) Falling below the 
character and dignity^ of a freehold, it is regarded as a chattel 
interest, and is governed and descendible in the same manner. 


(rt) llcfvcs’s History of the Piiiv^hMi Law, vol. iii. pp. 15, 369. 

(6) (In. Lilt. 118 b. 2 Blutk.s. Com. .‘386. 

(c) Co. Litt. 46 a. Case of Cay, 5 Mass. Itcp. 419. Brewster v. Hill, I N. H. 
Rep. 350. 
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It does not attend the inheritance, for, in that case, it would 
partake of the quality of an estate in fee. 

There are, also, many chattels, which, though they be feven of 
a movable nature, yet being necessarily attached to the freehold, 
and contributing io its value and enjoyment, go along with it in 
the same patB of descent or alienation. This is the case with 
the’deeds and other papers which constitute the muniments of 
title to the inheritance; [a) and also with shelves and fa»iily 
pictures in a housb, and the posts and rails of inclosures, {b) So, 
also, it is understood that pigeons in a pigeon-hbuse, deer 
in a park, and fish in an artificial pond, go with *the in- * 343 
heritance as heir looms to the heir, (c) But heir looms are 
a class of property distinct from fixtures; and in modern times, 
for the encouragement of trade and manufactures, and as be¬ 
tween landlord and tenant,*many things are now treated as per¬ 
sonal prpperty which seem, in a very considerable dbgree, to be 
attached to the freehold. The law of fixtures is in derogation 
of the original rule of the common law, which subjected every¬ 
thing affixed to the freehold to the law governing the freehold; 
and it has grown up into a system of judicial legislation, so as 
almost to i’ender the right of removal of fixtures a general rule, 
instead of being an exception. The general rule, which appears 
to be the result of the cases, is, that things which the tenant has 
affixed to the freehold for the purpose of trade or manufactures, 
may be removed, when the removal is not contrary to any pre¬ 
vailing usage, or does not cause any material injury to the estate, 
and which can be removed without losing their essential charac¬ 
ter or value as personal chattels, [d) ^ The character of the prop- 


(а) Lord Coke said that oliai'ters, or mimiigents of title, might be tntailed. Co. Litt. 

20%. In the Scotch law, a jewel or a picture may be entailed. 2 Bell's Com. 2. Her¬ 
itable bonds and ground rents follow the freeh«ld^ 2 Ibid. 3. The tenant for life is 
primd facie entitlej^ to retain the custody of the title-deeds, and the remainder-man is 
not entitled, to call them out, except for some specific pnryosc. Shaw i». Shaw, 12 
Price's Exch. liep. 163. ■ i 

(б) Herlakenden's case, 4 Co. 62. Cooke’s case, Moore’s Rep. 177, pi. 315. 

Liford’s ease, 1L Co- 50, b. * 

(cY Co. Litt. 8^a. , 

(rf) Trappes v. Harter, 3 Tyrwhitt’s Rep. 603. Cook u. Ch. T. Comp. 1 Denio, 92. 

• _ ■ 

1 Hill V. Wentworth, 2 Wins. (28 Vt.) 428. • 

37* 
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erty, whether personal or real, in respect to fixtures, is governed 
very much by the intention of the owner, and the purposes to 
which the erection was to be applied. Tljus, things set up by a 
lessee, in relation to his trade, as fats, copper^, tables, and parti¬ 
tions, belonging to a soap-boiler, (a) may be rq,moved during the 
term. The tenant may take away chimney-pieces, and even 
wainscot, if put up by himself; (d) or a cider-mill and prfess 
erec^d by him on the land, (c) or a pump erected by him, if 
removable without material injury to the freehold, (d) So, a 
building resting upon blocks, and not let into the soil, has been 
held a mere chattel, (e) ^ A post wind-mill, erected by the ten¬ 
ant, (/) and machinery for spinning and carding, though nailed 
to the floor, ("•) and copper-stills, and distillery apparatus*, 
*344 and potash kettles, though * fixed or sQt on arches, (h) are 
held to be personal property.^ On the other hand, iron 


(а) Poole’d case, 1 Salk. Rep. 368. Kettles aiul boilers in a tannery, and stills in 
a distillery, are not fixtures, but personal property. 1 Missouri Rep. 508. 3 Ibid. 207. 
On the other hand, iron safi-pans in salt-woiks erected by the tenant, and tlie pans 
resting on brickwork arc not allowed to be removed, as being parcel of the works to 
be left in good repair. Mansfield v. Blaeklmrne, 6 Bing. N. C. 426. 

(б) E.C jiarte Qninoy, 1 Atk. Rep. 47,". , 

(c) Holmes v- Tremper, 20 Johns. Rep. 29. 

(d) Gryincs v. Boweren, 4 Moore & Payne, 143. 6 Bing. Rep. 437. 

(e) Naylor v. Colhngc, 1 Taunt. Rep. 21. ' 

(/) The King v. L^nulonthorpe, 6 Term Rep. 377. See, also. The King e. Inhab¬ 
itants of Otley, I B. & Adolph. 161. Ri IMaiiie, this notion of movable fixtures wa,s 
carried so far a.s to allow an action of trover for a saw mill built by A. on the land of 
B., with his i'on.sent, when'occupation was refused. Russell v. Richards, 1 Fail field’s 
Rep. 420. Taplcy v. Smith, 18 Maine Rep. 12, S. P. So, in England, a wooden 
bam, erected on a foundation»of brick and stone, is not a fixture, and may bo 
removed by the tenant, and trover will he for it.* Wansbrough v. Maton, 4 Adolph. 
& Elli.s, 884. 

' « 

(gr) Cresson v. ,Stoat, 17 Johns. Rep. 1^6.^ Tobias ?>. Francis, 3 Vermont Rep.425. 

TafTc i’. Warnick, 3 Blaekf. Tnd. Rep. 111. ^ 

(A) Reynolds v. Shnler, 5 Cowitn’s Rep. 323, Raymond v. White, 7 Ibid. 319. 
Wetherbee v. Foster, 5 Vermont Rep. 136. 

* It was held in Illethem v. Towle, 40 Maine, 310, that a cistern atanding on blocks in 
the cellar, is a fixture. And .see I’ullen v. Bell, 40 Maine, 314. 

® So also gas fixtures tind stools. Lawrence v. Kemp, 1 Duer, 563. . Wall ,ti. Hinds, 
4 Gray, (.Mass.) 766. Montague Dent, 10 Rich. Law, (S. C.) IS."). A pump putf Into 
the well by the tenant. McCracken v. Hall,'7 I’ort. (Ind.) 30. Sinks'and water-pipes. 
Well V. Hurd, 4 Gray, 2.56. Trees in a nursery {is between tenant and landlord or land¬ 
lord’s mortgagee with notice of tenant’s claim. King v. Wilcomb, 7 Barb. 263.* ' 

• Butr a colossal statute resting by its own weight on a permanent pedestal is a fixture. 
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stoves, fixed to the brickwork of the chimneys of a house, have 
been adjudged to pass with the house, as part of the freehold, in 
a case where the house was set off on execution to a credi¬ 
tor. {a) ^ But in ahother case in the same court, between mort¬ 
gagor and mortgagee, the possessor, on the termination of that 
relation, was allowed to take down and carry away buildings 
erected by him on the la*nd, and standing on posts, and not so 
connected with the soil but that they could be removed without 
prejudice to it. (6) The tenant may also remove articles put up 
at his own expense for ornament or domestic convenience, un¬ 
less they be permanent additions to the estate, and so united to 
the house as materially to impair it, if removed, and when the 
removal would amount to a waste. The right of removal will 
depend upon the piode of annexation of the article, and the 
effect which the remo^^l would have upon the premises, (c) 
Questions respecting the right to what are orduiarily called 


(a) Goddard v. Ch.ise, 7 Mass. Rep. 432. ^ 

(h) Taylor v. Townsend, 8 Mass. Rep. 411. But fixtures erected by the mortgagor 
are annexed to the freehold, and cannot be removed until the debt be paid. Butler w. 
Paige, 7 Metc.alf, 40. 

(c) Biickffind v. Butterfield, 2 Brod. & Binf. 54. In Burgc’.s Com. on Colonial and 
Foreign Laws, vol. ii. pp. 6-31, the riilc.s respeeting fixtures, not only in the English 
law bitten the civil law and the codes of other nations, are collected. See also 
Treatise on Fixtures, by Amos & Ferard, ch. 2, sees. 3, 4. This valuable treatise has 
collected the numerous cases on the subject of fixtures, and traced and stated the sub¬ 
tle distinctions arising therein, with clcarnesstand accuracy. Under the head of orna¬ 
mental fixtures, hangings, tapestry, and pier-glasses, marble or other ornamental 
chimney-pieces, marble slabs, window-blinds, and wainscots fastened with screws, 
havfe been included ; and, under the head of articles put up by the tenant for domestic 
use and* convenience, and allowed to be removed fluring the term, are enumerated 


l^ediker v. Warring, 2 Kern. 170. So gas-p^ies in the street. GastCo. v. Thurber, 2 R. 
i'., 16. A fence built on another’s land without leav'e. Wentz v. Fmciicr, 12 Ired. 297. 
Sheds imposts must be removed witliin the tertil* oj they will vest in the landlord. Beck¬ 
with 1 ). Boyce, 9 Afo. U. 660. A tenant was allowed in Jlissouri to remove an hydraulic 
press, fix^ in the ground, walled up with solid m.asonry^ and nailed to the building, it 
being necessary to the business for which lie occupied the bniiding. Finney v. Watkins, 
13 Mo. R. 291. See Vandorpool v. Van Allen, 10 Barb. R. 157, in which articles attached 
by leathern belts were held to be chattels and not fixtures. liubois ». Kelly, 10 Barb.-R. 
49ft Wiltshear «. Cottrell, 18 Eng. L. & Eq. 143. Hill a. Wentworth, 2 Wms. (28 Vt.) 
428. If a buildTng be blown down by a tempest, its Tragments are not by that act con¬ 
verted into personalty, but pass with the realty to a purchaser at a sherifTs sale. Rogers 
V, Gillinger, 30 Penn. State R. 166. 

1 Tuttle V. Robinson, 33 N. H. 104. 
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fixtures, or articles of -a personal nature affixed to 
• 345 * the freehold, (a) principally arise between three classes 
of persons: 1. Between heir and executor; and there 

the rule obtains with the most rigor in favor 6f the inheritance, 
and against the right to consider as a personal^chattel anything 
which has been affixed to the freehold, (b) ^ 2. Between the 

executor of the tenant for life, and the remainder-man or rever¬ 
sioner ; and' here the right to fixtures is considered more favor¬ 
ably for the executors. 3. Between landlord and tenant; and 
here the claim to have articles considered as personal property 
is received with the greatest latitude and indulgence.^ 4. There 
is an exception of a broader extent in respect to fixtures erected 


grates, stoves,* iron backs to chimneys, fixed tables, fiynaces, coppers, coffee-mills, 
malt-mills, jacks, cupboards, iron ovens, &c. Ibid. In the case of Gaffield v. Ilap- 
good, 17 Pick. Rbp. 192, a fire-frame fi.xcd in the fireplace was held to b^a fixture 
removable by the tenant during the term. The law of fixtures, in its application 
to the relation of landlord and tenant, partakes of the liberal and commercial spirit 
of the times. * 

(o) It was said by the Barons, in Sheen a. Bickie, Best’s Exch. Rep. East. Term, 
1839, that fixtures do not necessarily mean things affixed to the freehold. It only 
means something fixed to nnotlicr, and which the tenant has the power of removing. 

5 M. & W. 175, S. C. But I apprehend tlmt tlie ordinary meaning is the appropriate 
and legal meaning, and which is, ihinys Jixed in a yrmter or less degree to the realty. It 
is clearly settled, said Baron Parke, in Minshall v. Lloyd, 2 Mee.son & W. 459, that 
everything substantially and pcnnanetitly affixed to the soil, is in law a fixture. The 
principal thing must ncH be destroyed by the necessary, nor a serious injuiy indicted 
to some important building, unless the b&ilding itself be only an accessary to the fix¬ 
ture, as an engine-house, to ^over it. The principle seems to be, that tlie fixture must 
be adapted to the enjoyment of the realty, and more or less annexed to it. 

(i) The New York Revised Statutes, vol. ii. p. 83, sec. 6, 7, 8, declare that things 
annexed to tlie freehold, or to any building for the purpose of trade or manufacture, 
and not fixed into the wall of the house, so as to be essential to its support, go to the 
executor as assets : ^id that all other thing^s annexed to the freehold dc.sccnd to the * 
heir or devisee. 'Phe chancellor, in House u. 'iTouse, 10 Paige, 163, supposed the Ic^ 
islatnrc here intended to put the executor or administrator upon the sainb footing with 
a tenant as to the right to fixtures. 


1 Buckley ». Buckley, 11 Barb. R. 43. Tuttle v. Robin.son, 83 N. H. 104. Martin v. 
Roe, 40 Eng. L, & Eq. 68. i . ' 

4 A building called a “ shanty ” held to be a part of the freehold. Fisher v, Saffer, 1*E. 
D. Smith, (N. Y.) 611, ‘ « ’ 

8 Stoves not standing in their places at the time of a levy, but put away for tjie sum¬ 
mer in a garret, are not fixtures. Aliter, if standing in their places where need. Blethem 
V. Towle, 40 Maine, 310. 
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foj»the purposes of trade, an<^the origin of it may be traced back 
to the dawnings of modern art and science, {a) Lord Ellen- 
borough, in Elwes v. Maw, (b) went through all the cases from 
the time of the Ydar Books, and the court concluded that there 
was a distinction^betwecn annexations to the freehold for the 
purposes of trade or manufacture, and those made for the pur¬ 
poses of agriculture; anS the right of the tenant to remove was 
strong in the one case and not in the other. It was held, that 
an agricultural tenant who had erected, for the convenient occu¬ 
pation of his farm, several buildings, was not entitled to remove 
them. Had the erections been made for the benefit of trade or 
manufactures, there would seem to have been no doubt of the 
right of removal, The strict rule as to fixtures, that 
applie# between heir and executor, * applies equally as * 346 
between vendor and Tfendee, and mortgagor and mort¬ 
gagee ; ^ and growing crops, manure lying upon the land, and 
fixtures erected by the vendor for the purpose of trade and 
manufactures, as potash kettles for manufacturing ashes, pass 
to the vendee of the land, (c) ^ Fixtures go along with the 


(а) 20 Heif. VIL 13, a. and b. pi. 24. Thet;xccption, in that case, was allowed in 
favor of a baker and a dyer iifii\inj> furnaces or vats, or vessels pur occupier son occti- 
putions. iiut the excejition in favor of such friidcs was almost too liberal for the age; 
and we find, in tbo following jeur, 21 lien. VII. 27, it was narrowed to things fixed 
to the ground, and not to the walls of the principal building. • 

(б) 3 East’s Rep. 38. The notes attaehed t* this case, in Smith’s Letiding Cases hi 
Law Library, N. S. vol. xxviii. are valuable. 

(c) Spencer, Ch. J., in Holmes v. Trem])er, 20 Johns, l^ep. 30. Hare v. Horton, 
2 Neville & Manning, 428. Miller v. Plumb, 0 Cowen’s Rep. 665. Kirwaii v. La- 
tour, 1 Hurr. & Johns. 289. Klttredge v. Wood*., 3 if. H. Rep. .503. Despakli Line 
of Packets V. Bellamy Man. Co. 12 N. II Rep. 205. Oves v. Ogeisby, 7 Watts, 106. 
Ifnion Bank v. Emerson, 15 Mass. Rep. 1.59. Though /ractas industrlaks pass from 
th%jntestate to his personal reprcscntativ«s,^'et, under a devise or convey-atice of land, 
they paS?N:o the devisee or vendee. The main^niill-whccl and gearing of a factory,, 
and necessary to its operation, arc held to be fixtufes and real estate, in favor of the 
right of dower as’agaiuat the heir. Powpll v. Monson ^nd Brimfield Manufacturing 


1 The same rule ?s .held to apply on a division between tenants in common. Parsens- 
V. 09peland, 88 I^fe. 637. 

3 Bratton v. Clifwson, 2 Strobh. R. 478. In this case It was held, that a cotton-gin fixed 
in Its place passed to the purchaser. If put so as to be removed easily, and without dam¬ 
age, raacliinery does not pass. Farrer v. ChauffetStes, 6 Denio's R. 627. But see Wilde 
V. Waters, 32 E. L. & Kq. 42*2. 




442 OF PERSONAL PROPERT-Y. [pART V. 

premises to a lessee, if no reservajjjon be made at the time» of 
the contract; (a) and the tenant must remove fixtures put up 
by him before he quits the possession on the expiration of his 
lease, (b) If not removed during the term* they become the 
property of the landlord, (c) ^ 

It has been strongly questioned by high authority, (d) whether 
erections for agricultural purposes ought not, in this country, to 
receive the same protection in favor of the tenant as those 
fixtures made for the purposes of trade, manufactures, or do- 


Company, 3 Mason’s Rep. 459. Such machinery will also ..pass to the vendee as 
against the vendor. Farrar v. Stackpole, 6 Grcenleaf’s Rep. 154. So, munufactaj- 
ing machinery and fixtures will jja.'is to a mortgagee, as part and parcel of the inheri¬ 
tance, in like manner as they pass to a vendee.- Lord Ilardwicke, in RyalKe. Rolle, 
1 Atk. Rep. 175. Union Bank v. Emerson, 15 Mass. Jlcp. 159. Amos & Ferard on 
Fixtures, 189, 191. Voorhis v. Freeman, 2 Watts & Serg. 116. Despatch Line of 
Packets v. Bellamy Manu. Co. 12 N H. Rep. 205. They arc parcel of pie, inheri¬ 
tance. Farrant v. Thompson, 5 B, & Aid 826. But in Swift v. Thompson, 9 Conn. 
Rep 63, machinery in a cotton factory attached to the hiiilding, so far as to keep the 
machinery steady, and whirl} could be removed without injury to the building or the 
machinery, was held to be personal property, a.s respetds creditors and purchasers. 
The case of Gale v. Ward, 14 Mass. Rep. 352, went also to the same point. Fixtures 
made by a mortgagor after the mortgage, become part of the realty as between him 
and the mortgagee, and cannot be renioved. It might be otlienvise in the ease of 
landlord and tenant. The mortgagor in.ikt'S .such improvements as owner, for the per¬ 
manent benefit of the estate. Winslow v. Merchants’ Ins. Co. 4 Metcalf’s II. 306.® 

(a) Colegrave v. Dias Santos, 2 Barnew. & Cress. 76. 

(5) Gibbs, Ch. J., ir Lee jj. Risdon, 7 Taunt. Rep. 188. Ex parte Quincy, 1 Atk. 
Rep. 477. 2 Barnew. & Cress, supra. Poole’s case, 1 Salk. Rep. 368. Penton v. 
Robart, 2 East’s Rep. 88. White v. Arndt, 1 Wharton, 91. 2 Mceson & W. 460, 
S.P. 

(c) Lyde v. Russel, 1 B. & Adolphus, 394. The French law coincides with the 
English in respect to fixtures made for enihcllislimcnt The tenant may remove them, 
provided they can he removed without being destroyed, and witliout deteiiorating the 
premises. Lois de,s^Batimcn8, par Le Page, tom. ii. pp. 190, 205. 

(cf) Van Ness v. Pacard, 2 Peters's U. Rep. 137. .jt 


1 But if the tenant hold over as tenant, after the end of his term, he may remove them. 
Dubois w.'Kolly, 10 Barb. 496. Or if there be an oral agreement, by which the tenant was 
to have the right of removal at a subsequent day. McOrackcn v. Hall, 7 Ind. 30. 

® As machinery used in a building and attaedied to it. Sparks v. State Bank, 7 Blackf. 
Rep. 469. Murdock v. Harris, 20 Barb. 407. McKim u. Mason, 3 Md. Ch. 186. Parsons 
V. Copeland, 38 Me. 537. But, see Vandcrpoel v. Van Allen, 10 Bnrbi 167; Godard v, 
Gould, 14 Barb. 662; Cope v. Homeync, 4 McL. 384; Toaff v. Hewitt, 1 Ohio St. 511; 
Waterfall v. Peni.stone, .37 E. L. & Eq. 166. “ * 

* Gardner v. Finley, 19 Barb. 317. 
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mestic convenience. They may be necessary for the beneficial 
enjoyment of the estate, and the protection of its produce; and 
public policy, and the interests of the owner of the soil, are 
equally promoted ‘by encouragement given to the tenant to 
cultivate and improve the estate. In Whiting v. Bras- 
toWi {a) the agricultural tenant received * a liberal appli- * 347 
cation of the exception •in favor of the removal of fix- 
tures.i He was allowed to remove from the freehold all such 
improvements as were made by him, the removal of which 
would not injure the premises, or put them in a worse plight 
than they were in when he took possession. The case of Holmes 
v. Tremper (b) may also be referred to as containing a just and 
Chlarged view of the subject; and the tenant was allowed to 
remov» a cider-mill and press erected for his own use.^ But the 
same policy of cncouraging.and protecting agricultural improve¬ 
ments will not permit ihe outgoing tenant to remove ihe manure 
which has accumulated upon a farm during the course of his 
term, (c) ^ 


(a) 4 Pick. Rep. 310. 

(b) 20 Johis. Rep. 29, , 

(c) Lassell v. Reed, 6 Grcenlcaf’s Rep. 222. Middlcbrook v. Corwin, 15 Wendell, 
169. Daniels v. Pond, 21 Pick. 367. It would seem to be the law in England for 
the outgoing tenant to .sell or take away the manure. Roberts v. Barker, 1 Crompt. 
& Meeson, 809. Gibbons on Dilapidations, 76 ; but a special iis^e sometimes obliges 
the offgoing tenant to leave the manure upon the land. In North Carolina, the out¬ 
going tenant, when there is no cu.stom or covenant to the contrary, baa a right to the 
manure made by him on the farm, provided he lakes iu away before he removes. 
Smith wick v. Ellison, 2 Iredell’s Rep. 326. 

In the jcase of Walker v. Sherman, 20 Wendell, 6^6, Mr. Justice Cowen gave an 
elaborate examination of the English and American authorities on the subject of 
^xtures, and the decision in the case was, that the machinery in a woollen factory, 
being movable, and not in any manner aiHxc^ or fastened to the building or land, and 
yet^lThtm^l to the performance of the factory in certain departments of its work, was 
personal property, as between tenants in commdn^nd owners of the fee^The ques¬ 
tion was decided on the same principle as if it had arisen between grantor and grantee. 


1 Rails made into fence are fixtures, and pass to a vendee. Mott v. Palmer, 1 Gomst. 

Rep1*>664. Rails fiot in a fence are no part of the realty. Robertson v. Phillips, 8 
Iowa, 220. • * 

2 See Wiltshear v. Cottrell, 18 E. L. & Eq. 142; Orabony a. Jones, 21 Barb. 520. 

8 But manure made in a livery stable was held to belong to the lessee, as the reason of 
the rule in the cose of farms did not apply. Plumer v. Plumer, 10 Post. 668. 
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The civil law was much more natural and much less compli¬ 
cated in the discrimination of things than the common law. It 
divided them into the obvious and universal distinction of things 
movable and immovable, or things tangible and intangible. The 
movable goods of the civil law were, strictly speaking, the chat¬ 
tels personal of the common law. Whatever wa^ fixed to the 
freehold perpetui urns causa^ was justly deemed a part of the res 
immobiles of the civil law. (a) 

II. Property in chattels personal is either absolute or quali¬ 
fied. 

Absolute property denotes a full and complete title and do¬ 
minion over it; but qualified property in chattels is an exception 
to the general right, and means a temporary or special interest, 
liable to be totally devested on the hoppeming of some particular' 
event. 

A qualified property in chattels may subsist by reason of the 
nature of the thing or chattel possessed. The elements of air, 
light, and water, are the subjects of qualified property by oc- 
cupaney; and Justinian, in his Institutes, (b) says, they are 
common by the law of nature. He who first places 
*348 * himself in the advantageous enjoyment of a competent 
portion of either of them, cannot lawfully be deprived of 
that enjoyment; and whoever attempts to do it, creates a nui¬ 
sance for which *he is responsible, (e) Animals ferce naturce, so 
long as they are reclaimed by the art and power of man, are also 
the subject of a qualified property; but when they are aban¬ 
doned, or escape, and return to their natural liberty'and ferocity, 
without the animus revertendi^ the property in them ceases. 


I 

The learned judge considered fhnt the aneidnt distinction between actual annev-' ^on 
and total di^jpnnection was the most certain and practical, and he collcctcu fVom the 
cases, as fa*s their subtlety and inconsistency would admit of any general concln- 
Bion, that nothing of a nature personal in itself would pass as a fixture, unless it be in 
some way habitually or permanently attached or fixed to the freehold. There are like 
wise constructive fixtures which, in ordinary understanding, make part and parcel of 
the land or building, siich a.s rails on a fence, stones in a wall-fence, and Venetian 
blinds, and locks and keys to a house, &c. 

(«) Taylor’s Elcm. of the Civil Law, 475. 

(6) lust. 2, 1, 1. 

(c) Aldred’s case, 9 Co. 58 b. 


0 
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While this qualified property continues, it is as much under 
protection of law as any other property, and every invasion of 
it is redressed in the same manner, (a) ^ The difficulty in ascer¬ 
taining with precision the application of the law, arises from 
the want of some ccrtaia determinate standard or rule, by which 
to determine when an animal is fer<B vel domiim natures. If an 
animal belongs to the clSss of tame animals, as, for instance, to 
the class of horses, sheep, or cattle, he is then clearly a subject 
of absolute property; but if he belongs to the class of animals 
which are wild by nature, and owe all their temporary docility 
to the discipline of man, such as deer, fish, and several kind of 
fowl, (b) then the animal is the subject of qualified property, and 
which continues so long only as the tameness pnd dominion 
remain* It is a theory of some naturalists that all animals 
were originally wild, and that such as are domestic owe all their 
docility and all their degeneracy to the hand of man. Tthis 
seems to' have been the opinion of Count BulTon ; and he says 
that the dog, the sheep, and the camel, have degenerated from 
the strength, spirit, and beauty of their natural state, and that 
one principal cause of their degeneracy was the pernicious influ¬ 
ence of hitman power.' (c) Grotiu^ on the other hand, has sug¬ 
gested that savage animals owe all their untamed feroc¬ 
ity, nok to their own natures, but to the violence * of * 349 
man. (d) But the common law’ has wisely avoided all 
perplexing questions and refinernents of thiif kind, and has 


(а) 7 Co. 16-18/ Finch’s Law, 170. • * 

(б) .Doves are li^ld to be animals Jenn natures. Commonwealth v. Chase, 9 Pick. 
Rep. 15. ,lf kept in a dove-cote, with lilwrty of egrefs, they may bo subjects of lar¬ 
ceny. Regina v. Chcafor, 8 Eng. L. & Eq. 598. 

• (c) Budbn’s Natural History, vol. ii Sniellic’s cd. 

Grotius, Hist, de Bclg. lib. 5, cited in IPuff. Droit de la Nat. *1, 4, ch. 6, see. 5. 




1 Though not strictly within the scope of the text^ it may be well to raentS^n, that the- 
owner of a domestic animal is not, in general, liable for an itjjury committed by such ani¬ 
mal, unless*t bo shown that he had notice of its vicious propensity. Van Leuven V. Lyke^ 
1 Comst. R. 616. S. C. 4 Dcuio's R. 127. If ho has such knowledge, it is held that ao 
nogligODco lu the kea|)ing of the animal need be proved. Miiy Burdett, 9 Ad. & El.JNj; 
S. 14J. Card V. 0asc, 6 Man. Gran. & Scott’s R. 622. Buckley v. Leonard, 4 Denio’fr 
600. The owner bees is not prima Jack liable for injurie.s committed by them. EijS 
V. Van Alstiue, 6 Barb. R. 630. Brinckorlioir v. Starkins, 11 Barb. R. 248. The owner of 
a dangerous animal keeps him at his o\X'n risk, without reference to care or negligence. 
McCuskili V. Elliott, 5 Strobh. R. 191. 


VOL. ir. 
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adopted the test laid down by PufFendorf, (a) by referring the 
question, whether the animal be wild or tame, to our knowledge 
of his habits, derived from fact and experience. It was held, by 
the Supreme Court of New York, in Pier^n v. Post^ (6) that 
pursuit alone gave no property in animals/ene natures. Almost 
all the jurists on general jurisprudence agree that the animal 
must have been brought within the pmiver of the pursuer before 
the property in the animal vests. Actual taking may hot in all 
cases be requisite; but all agree that mere pursuit, without 
bringing the animal within the power of the party, is not suffi¬ 
cient. The possession must be so far established, by the aid of 
nets, snares, or other means, that the animal cannot escape. It 
was accordingly held, in the case just mentioned, that ap acticJH 
would not lie against a person for killing and taking a fox 
whigh had been pursued by another, and was then actually in 
the view of the person who had originally found, started, and 
chased it. The mere pursuit, and being within view of the 
animal, did not create a i)ro})erty,' because no possession had 
been acquired; and'the same doctrine was afterwards declared 
in the case of Buster v. Nevjkirk. (c) 

The civil law contained tlje same principle as that^ which the 
Supreme Court adopted. It 'svas a question in the Homan law, 
whether a wild beast belonged to him who had wounded it so 
that it might easily be taken. The civilians differed .on the 
question ; but Aistinian adopted the opinion that the property 
in the wounded wild beast did not attach until the beast was 
actually taken, (d) So if a sw'arm of bees had flown from the 
hive of A., they,were re|)uted his so long Us the sw’arm 
*350 remained in sight, and might easily be * pursued; other¬ 
wise they beeame the property of the first occupant. (&) 


r 

{a) Liv. 4, ch.^, sec. 5. 

(b) 3 Caine.s’s Rep. 175. 

(c) 20 .Johns. Rep. 75. The Icp^islatiirc of New York have enlarged the right of 
acqui.sition of game by, pursuit, in the case of deer, in the coir.ities of Suffolk and 
Queens, by declaring that any person who starts and pursues suen game, sha*I be 
deemed in possession of the same, so lotuj as he continues in fresh pursuit thereof. Laws 
of N. Y. April 1, 1844, eh. 109. N. Y. R. S,, 3d edit, vol. i. 883, 

(d) Inst. 2, 1, 13. Dig. 41,1, .5, 2. 

(e) Inst. 2, 1,14. 
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Merely finding a tree on the land of another, containing a 
swarm of bees, and ^marking it, does not vest the property of 
the bees in the finder, {a) Bees which swarm upon a tree do 
not become private'proporty until actually hived, {h) 

A qualified proj)erty in chattels may also subsist, when goods 
are bailed, or tplcdged, or distrained. In those cases, the right 
of property and the possession are separated; and the owner 
has only*a property of a temporary or qualified nature, which is 
to continue until the trust be performed or the.goods redeemed; 
and he is entitled to protect this property while it continues, by 
action, in like manner as if he was absolute owner, [c) 

• III. Personal property may be held by two or more persons in 
joint twiancy or in common ; and in the former case, the same 
principle of survivorship^ ap^ilics which exists in the case of a 
joint tenancy in lands, (rf) But by reason of this vgry effect of 
survivorship, joint tenancy in chattels is very much restricted. 
It does not apply to stock used in any joint undertaking, either 
in trade or agriculture; for the forbidding^^octrine of survivor¬ 
ship W'ould tend to dtfmp the spirit and enterprise requisite to 
conduct the business with success. When one joint partner in 
trade or in agriculture dies, his interest or share in the concern 
does ngt survive, but goes to his personal representatives, (e) 
Subject to these exceptions, a gift or grant of a chattel interest 
to two or more persons creates a joint tenancy ;*and a joint ten¬ 
ant, it is said, may lawfully dispose of the whole prop¬ 
erty. (/) In legacies of * chattels the cofirts at one *351 


• ^ 

(a) Gillett w. Mason, 7 John<. Rep. 16. 

, (&) Inst. 2, 1, 14. Wallis v. Mease, 3 Binney’s Rep. 546. Bees whirh take up 
their abode in a tree, belong to the owner of(|tlic soil, if unreelaini«d, but if reclaimed 
they belong to their former possessor. Golf v. Kilts, 13 Wendell, 550. 

(c) Vide infra, pp. 568, 585. • « 

(d) Co. Litt. 186 a. 

(e) Co. ^;itt. 182 a. Noy’s Rep. 55. Jeffereys v. Siflall, 1 Vein. Rep. 217. El¬ 
liot V. Brown, cited inRaithby’s note to 1 Vcni. Rep. 217. 

(/) Best, J., in IJarton v. Williams, 5 Barnew. & Aid. 395. If this dictum be not 
Coq^Ped to jointotcnancy in merchandise, where it undoubtedly applies, it must, at 
least, be restricted to chattel interests. A sale in market overt of a chattel by ono 
joint tenant, changes the property at once as against the other joint tenant. A joint 
tenant of an estate can only convey liis part; and if he should levy a fine of the whole 
estate, or convey it by bargain and sale, it would only reach his interest, and amount 
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time leaned against any construction tending to support a 
joint tenancy in them, and testators werg presumed to have 


to a severance of the joint tenancy. Co. Litt 186 a. Com. Dig. tit. Estates, K. 6. 
Ford V. Lord Grey, 6 Mod. Rep. 44. 1 Salk. Rep. 286. 2 Ohio Rep. 112. See, 
also, infra, vol. iv. pp. 359, 360, note. If one tenant in common, of a chattel sells 
the share of his co-tenant, ns well as his own, he is ."nswcrable in trover. Wilson v. 
Reed, 3 Johns. Rep. 175. Hyde v. Stone, 7 Wendell, 3.54. White y.,.„Osbom, 21 
Ibid. 72. It is a conversion as to the share of the other. Parke, B., 1 M. & Welsby, 
685.1 i 3 ut one tenant in common of a chattel cannot bring trover against his co- 
tenant for dispossessing him, for each has an equal right to the possession; though 
for the loss or destruction, or sale of the whole chatted by one of the co-tenants, an 
action of trover will lie against him by the other. Litt. sec. 32-3. Co. Litt. 200 a. 
Wilson V. Reed, ub, sup. Fennings v. Grenville, 1 Taunton, 241. Barton v. Williams, 
5 Barnew. & Aid. 39.5. Farr v. Smith, 9 Wendell, 338. Lucas v. Wasson, 3 Dev. 
Rep. 398. Cole v- Terry, 2 Dev. Battle, 252. Herrin v. Eaton, 13 IViaine, 192. 
Mersereau v. Norton, 15 Johns. Rep. 179.''^ In Waddell v. Cook, 2 Hill’s Rep. 47, it 
was held that trover (but not trespass) would li6 by (?ne co-tcnnnt of goods against 
another who .sells the whole interest in the chattels. One tenant in common of per¬ 
sonal property can sell his own share only. Bradley c. Boynton, 22 Maine R. 287. 
If he sells the whole interest in the common property, the vendee of the original co- 
tenant cannot be sued tr/ii/e in possession. The person in j)osse.ssion nnclcr sneh a sale 
is a co-tenant with the rightful owner. The remedy is in trover against the co-tenant, 
whoever he may be, who sells the whole subject as for a conversion of tlio share of the 
other owner. Dain v. Cowing, Ib. 347. A joint owner of a chattel is bound to bestow 
• . 


1 So if one joint owner misuses tliojoint projjcrty, or delivers it wrongfully to a stranger 
for improper purjjo'sc'-, and such .stranger denies the right of the other joint oU'lier, trover 
lies. Agnew r. Johnson, 17 Pcmi. St. 373. 

2 f.owe V. Miller, 3 flr.-itt. 20.5. lyler v. T.'iylor, 8 Barb. 585. Smyth ». Taukorsley, 20 
Ala. 212. And in lllinoia, by .statute, one tenant in colntnon may maintain trover against 
another, who assumes oxclu'ive coiitnjl over the property. Benjamin v. Stremple, 13 Ill. 
466. In Vermont, it is held to be settled that a sale by one of two tenants in common is 
not a conversion. Barton v. Burton, 1 Wms. 93. ,So in North Carolinn,.trovcr does not lie 
by one tenant in common against' tlic other, unless there be a destiaction of the jjroperty; 
and a .sale of a slave mlhin the stale is not such a destruction. Pitt v. Potwny, 12 Ired. 
L. 69. Trespass cannot be inairitnincd by one tenant in common of goods against 41 
vendee of the goods to wluim an officer Ijad delivered them as tlie. sole property of the 
other; nor, it seems, can trover be maintained. Kiero r. Betts, 2 Barb. .S. C. 

But see White v. Morton, 22 Verint. R. i5. Blevins v. Baker, 11 Ired. R. 291.*^ Crocker t>. 
Carson, 33 Me. 436. An injunction will not lie by one tenant in common of a patent 
against a license granted by tl.e other. Clum r. Brewer, 2 Cur. C. C. 606. Wh're personal 
property, severable in its nature, in common bulk and of the same qiinlity, is owned by 
several as tenants in common, each tenant may sever and appropriate his share, if it can 
be determined by mea.surjment or sveight, without the consent of tile others, and sell or 
destroy it, without being liable to his co-tenants in an action for conversion. FolKij v. 
Shnttuck, 22 Barb. (N. Y.) 608. flie secret removal of entire chattels* by one tenant in 
common, without the consent or knowledge of the other, and for the puiyiose of selling 
them and applying the proceeds to his own use, does not amount to a conversion. Jones 
V. Brown, 38 F.ng Law & Eq. .304. 
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intended to confer legacies in the most advantageous man¬ 
ner. J[ a) But in Campbells, Campbell^ (b) the master of the rolls 
reviewed the cases, and concluded, that where a legacy was 
given to two or more persons, they would take a joint tenancy, 
unless the will contained words to show that the testator in¬ 
tended a severance of the interest, and to take away the right 
of survivorship. This s^me rule of construction has been de¬ 
clared add followed in the subsequent cases, (c)^ 

IV. Another very leading distinction in respect to goods and 
chattels, is the distribution of them into things in possession and 
things in action. The latter are personal rights not reduced to 
possession, but recoverable by suit at law. Money due on 
bond, note, or other contract, damages due for breach of cove¬ 
nant, for the detention A)f chattels or for torts, are included under 
this general head or title of things in action. It enjbraces the 
most diftusive, and, in this commercial age, the most useful 
learning in the law.- By far the greatest part of the questions 
arising in the intercourse of social life, or ’^hich are litigated in 
the courts of justice, hre to be referred to this head of personal 
rights in action. 


upon its preservation that earc wliieh a piudeiit man ordinarily bestows upon his 
property. Giiillot v. Dossat, 4 Martin’s La. Re]). 2. ^ 

(а) Perkins v. J3,iynton, I Bro. Hep. 118. , 

(б) 4 Bro. Rep. l.'i, 

(c) Moricy v. Bird, 3 Ves. 629. Crookc v. I)e Vandcs,?9 Ibid. 197. Jackson v. 
Jackson, Ibid. 591^ 


*1 Money in the funds, in tlie name of two |ersons, belongs to them as joint tenants, 
•whitHsj^jrtrusts may exist. Crosslield v. Su*eh, 23 Eng. L. & Eq. 565. 

2 TbeU^s “ chose m action,” and “ thing in auction,” embrace demands arising out 
of a tort, as well as causes of action originating in a breach of contract. Gillet t'. Eairchild, 
4 Denio’s R.^80. In Jiall v. Robinson, 2 Coiust. R. 2‘J3, it held, that though a right of 
action for a*ort i? not assignable, yet after the conveisiou of a chattel, the owner may sell 
it, so as to give the purchaser a right to claim it from the wrongdoer. 

The assignee of a ckoso m action stands exactly as the assiguoias to equities arising on 
it. a' general rule, the creator of the security is not bound, on receiving notice of th« 
assiguuieiit, to volunteer mformatiou. Rut if the notice disclose, that the assignee has been 
deceived, tlie creator of the security is bound to inform the assignee of the real circum¬ 
stances, or lie may be debarred from the* advantage of the equities. Mangles t). Dixon 
18 Eug. L. & Eq. 82. ' 


38* 
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*362 * V. Chattels may be limited over by way of remain¬ 

der, after a life-interest in them is created, though not 
after a gift of the absolute property. The law was very early 
settled, that chattels real might be so limited by will, {a) A 
chattel personal may also be given by will, and it is said that the 
limitation may also be equally by deed, (b) to A..'for life, with 
the remainder over to B., and the limitaTcion over, after the life- 
interest in the chattel has expired, is good. At common law 
there could be no limitation over of a chattel, but a gift for 
life carried the absolute interest. Then a distinction was taken 
between the use and the property, and it was held that the use 
might be given to one for life, and the property afterwards to 
another, though the devise over of the chattel itself would bfe 
void, (c) It was finally settled that there was nothing hi that 
distinction, and that a gift for life of a chattel was a gift of the 
use only, and the remainder over was good as an executory de¬ 
vise. (d) This limitation over in remainder is good as‘to every 


(а) itanniiijj’s case, 8 Co. 9.'5. Luraiict’s case, 10 Co.*4r>. Child i\ Baylie, Cro. J. 
459. 

(б) 2 Blacks. Corn. 398. Lan<jwor^hy v Chadwick, 13 Conn. Bop. -^2. The cases 

are generally upon wills ; but in Child v. Baylic, Cio. J. 4.59, the court spcivks of such 
a remainder as being created equalh by grant or devrsc. In Powell v. Brown, S. C. 
Law .Journal, No. 3, 442, it was Iield, that a limitation over of a personal'chattel by 
deed, was good, thoimh it ua... not by way of e.xecirtory trust or a conveyance to uses. 
See, also, Powell v. Brown, I Bailey'.s S. C. Rep. 100. But if the Itrnttation in re¬ 
mainder, after a life-estate in personalty, be not by executory devise, it van only be by 
conveyance in trust. Be‘ty v. Mooi'c, 1 Dana's Ken. Hep. 237. So, in Morrow v. 
Williams, 3 Dev. N. C. Kcp._263, it was said to be a settled rule in North Carolina, 
that a rctuarndcr in chattels, after a life-estate, could npt be crcaterl tly deed. In Hath- 
boue V. J)}ekrnan, 3.J’aige’s Rep. I, it was held, that a limitation over of personal 
estate to A. in case of the death of B. without lawful issue, was valid; for the N. Y. 
Rev. Stats, vol. i.‘ 724, sec. 22; p. 773,j,sec. 2, have declared, that the words d^ing 
without issue, mean is'ue living at the death of the first taker. See inOa, vol. iy^p.'&83. 
In the Eiigli.sh chancery', in hecpiects'Of < hattel intero.sts, the words living Ui the time of 
the testator’s death, arc often supplied by intciulrnent, to avoid uncertainty. T'lius, a 
bequest to the children of AI' or a legacy to A. for life, and then to the cldidrrii of B., 
the law, in the ca.se of ical estates, rc.siriets the bounty to the cliildrcn living at the death 
of A. or B., as the case may be. E(|uity will not presume that a party who is not 
in esse is intended, unless such intention be manifest. Bartlcman v. I\1urchi8on, 2 Russ. 
& My Inc, 136. .. ^ 

(c) 37 Hen. VI., abridged in Bro. tit. Devise, pi. 13. Hastings v. Douglass, Cro. 
C. 343. ■ / 

(rf) Hyde v. Parrat, 1 P. Wms. 1. it has been frequently held, Mr, J. Bulle^ob* 
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species of chattels of a durable nature; and there is no differ¬ 
ence in that respect between money and any other chattel inter¬ 
est. The general doctrine is established by numerous English 
equity decisions, (<e) and it has been very extensively recognized 
and adopted as the existing rule of law in this country; 
but not until tKe questions had been very ably * and * 353 
thoroughly discussed, particularly in the Supreme Court 
of Errors of the state of Connecticut. (6) 


served, in Doc v. Perryn, .3 Term, 484, that the words dj^ing without issue, mean with¬ 
out issue at the time of the death of the party, in eases of personal property, though it be 
not so in the limitation of freehold estates. 

(a) Smith v. Clever, 2 Vern.Rep.59. Hyde r. Parrat, 1 P. Wms. 1. Tissen v. 
^issen. Ibid. 500. Ptpydell v. Plcydell, Ihld. 748. Porter v. To urn ay, 3 Ves. 311. 
Randalfcu. Russell, 3 Merrivalc’s Rep. 190. 

^(6) MofFalt V. Strong, 10 ^ohns. Rep. 12. Westcott v. Cady, 5 .Tolitis. CJi. Rep. 
334. Griggs v. Dodge, 2 Day’s fiep. 28. Taber v. Pack wood, Ibid. 52. Scott r. 
Price, 2 §crg. & Rawle, 59. Deihl v. King, 6 Ibid. 29. Royal w Eppes, 2 Munf. 
Rep. 479. Mortimer v. Moffatt, 4 Hen. & Munf. 503. Logan o LatUon, 1 Desaus. 
Rep. 271. Geiger v. Brown, 4 M’Cord, Rep. 427. Brummet v. Barber, 2 Hill’s S. C. 
Rep. 543 By the N. Y. Revised Statute.s, vol. i. p. 77 . 3 , sec. 1-5, the absolute owner¬ 
ship of personal property fannot be suspended by any limitation or condition for a 
longer period than two lives in being at the date of the instrument creating it, or if by 
will, in bein^ at the death of the testator. The accumulation of the interest or prohts 
of personal property may be made as aforesifid, to commence from the date of the in¬ 
strument, or from tlie death of the person executing the same, for the benefit of one or 
more nffrtors then in being, and to terminate at the expiration of their minority; and 
if directed to commence at a period sub,sequent to the date of the instrument or death 
of the person executing it, the period must be during the rainefity of the persons to be 
benefited, and terminate at the expiration of tiieir minority. All direction for accumu¬ 
lation contrary hereto are void ; and for a longer term than sucli minority, arc void as 
to the excess of time. But if a minor, for whose benefit a valid accumulation of inter¬ 
ests or profits is directed, be destitute, the chancellor may apply a suitable sum from 
the accftmulaled moneys for His relief, as to support*or education. Sec infra, vol. iv. 
p. 286, the regulation of^ho accumulation of the income of real estates ; and see Vail 
V. Vail, 4 Paige’s Rep. 317, where it was held, that if the trust of accumulation of in- 
personal estate be void under tlic*s(atute, such income goes as unbequeathed 
proper^ Whenever the proceeds of peisonaj property arc not validly disposed of by 
the testator, they are to be distributed, as of coarse, to the widow and next of kin. 
The N. y. Revised Statutes have not defined the objetits for which express trusts of 
personal estate may be created, as has been the case in relation to trusts of real estate. 
(Infra, vol. iv. 31^0.) They may therefore be created for any purposes which are not 
^egal; and ejyjept as to the mere vesting of the legal title \o the property in the trus¬ 
tee, instead of jthc cestui que trust, the conveyance^or bequest of personal properly is 
governed by the same rules applicable to a grant or devise of a similar interest in real 
property. The Revised Statutes, vo4. i. 773, tit. 4, restrict, as above stated, the power 
^f suspending the right of alienation of personal property, and the right of accumula- 
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There is an exception to the rule in the case of a bequest of 
specific things, as, for instance, corn, hay, and fruits, of which 
the use consists in the consumption. The gift of such articles 
for life is, in most cases, of necessity, a* gift of the absolute 
property; for the use and the property cannot exist separate¬ 
ly, (a) If not specifically given, but generally goods and 


tioii within sitniltir limits. Gott v. Cook, 7 Paige, 534-5. In all other respects limita¬ 
tions of future or contingent personal estates are the same as if the subject was real 
estate. Hone v. Van Schaiok, 7 Paige, 222. Kane v. Gott, 24 Wendell, 641. The 
N. y. R. Statutes, coneeniing uses and ti usts, are confined to real property. They do 
not interfere w'ith the mere appropriation of the fund as to peisonal property, and only 
as to limitations of future or contingent interest therein ; for if the limitation be on a 
contingency, it must be.confined within certain boundaries of time, otherwise you run 
into an olycetionable perpetuity. The rules of real property are not impressad upon 
per.'Onal pioperty, except as to future contingent limitatjons. See tlie remarks of Mr. 
Justice Cowen on tliis subject in Kane v. Gott, ut su/i. j)p. 662, 663, 666. If personal 
estate be vested in tiustees upon various trusts, some being valid and otlicis void, the 
court will sustain the valid ones if they can be separated from tliose which are illegal. 
Van Vechten v. Van Veghten, 8 Paige’s Rep. 10.). 

Thj testator may diiect thg payment of legacies out of the income of the estate by 
anticipation. He may bequeathe the same as a future estate nndiminished in amount, 
subject to the mles against perpetuities. He may carve such intermediate interests, 
estates and portions out of the income, in the mean time, os lie jileuses, if it^can lie done 
witliout any actual accumulation of the rents and profits for tliat purpose. But an 
accumulation of rents and ptojits for the purpose of laisiug a legacy oi poihon at a future 
day, is not permitted in New Yoik, except such legacy or portion be for the Stilo ben¬ 
efit of a minor in existence wbeti the accumulation commences. N. Y. R. S. vol. i. 
p. 726, sec. 37, 38. Ibkl. 773, sec. 3, 4. 

(a) Randall v. Russell, 3 Merivale’s Rep. 194. Evans v. Iglchart, 6 Gill & Johns. 
171. Henderson o. Vaulx^ 10 Yerger, 30. If the specific personal property be¬ 
queathed for life, with remainder over, be capable of increase, as cattle, &c., the 
tenant for life, taking the increase to himself, is bound to keep up the number of the 
original stock. 1 Dornat, b. 1, tit. 11, sec. 5. But if the animals do not produce 
young ones, the tenant for life, called the usufructuary in tl^o civil law, is not bound 
to supply the place of those that die ivithout hi.s fault Ibid. sec. 6. In the southern' 
states slaves may be bequeathed for life anli rtmamder over, and the tenant fur 
bound in equity to account for them. ^Ilorry v- Glover, 2 Hill’s S. C. Ch. ?tep. 520. 
Though property be of a perishable nature, it m.ay, when the case will admit of it, be 
bequeathed to A. for life, with remainder over; but as such property bceqmcs less 
valuable, from year to year, it may, under the direction of chancery, be t^onverted 
into government stock, for the protection’ of the remainder-man. 4 Rus.scll’s Rep, 
200.1 


1 A purchaser from tenant for life of a slave may be compelled in equity 4o secure the 
rights of those in remainder. Gill v. Tittle, 14 Ala. 628. Frazer v. Bcvill, 11 Graft. 9. 
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chattels with remainder over, the tenant for life is bound to 
convert them into money, and save the principal for the re¬ 
mainder-man. (o) It is a general principle, that where any in¬ 
terest short of absblute ownership is given in the general residue 
of personal estate, terms for years and other perishable funds of 
property which may be consumed in the use, are to be converted 
or invested, so as to produce a permanent capital, and the in¬ 
come thereof only is to go to the residuary legatee, (b) ^ There 
cannot be any estate tail in a chattel interest, unless in very 
special cases, for that would lead to a perpetuity, and no re¬ 
mainder over can'be permitted on such a limitation, (c) It is a 
settled rule that the same words which under the Eng¬ 
lish law would create * an estate tail as to freeholds, give * 354 
the absolute interest as to chattels, (d) 

The interest of the part)* in remainder in chattels is precarious, 
because another has an interest in possession; and chattels, by 
their very nature, are exposed to abuse, loss, and destruction, (e) 
It was understood to be the old rule in chancery, (/) that the 
person entitled in remainder could call *for security from the 
tenant for life, that the property should be forthcoming at his 
decease, for equity regards the t(yiant for life as a trustee for 


(fl) Patterson v. Devlin, 1 M’Mullan, S. C. R. 459. The rights of the tenant for 
life and of the remainder-man, in perishable articles, and in oAer things which dete¬ 
riorate or wear out by use and time, arc disfussed at large in that case, and many 
illustrations given and distinctions stated. 

(h) Howe V. Earl of Dartmouth, 7 Vesey, 137. Fearns v. Young, 9 Ibid. 549. 

(c) Dyer’s Rep. 7, pi. 8. 2 Blacks. Com. 398. 

(d) Sdale V. beale, 1 P. Wms. 290. Chandless v. Price, 3 Vesev, 99 . Brouncker 
V. Bagot, 1 Merivale’s Rep. 271. Tothill v. Pitt, 1 Haddock’s Ch. Rep. 488. Garth 
V. Baldwin, 2 Vesey, 646. Jackson v. BuU, 10 Johns. Rep. 19., Paterson v. Ellis, 
11 " '^Tjgjideirs Rep. 259. Moody v. Wallter, 3 Arkansas Rep. 147. 

(c) T'^'SSntcrcst in remainder in a chattel was held, in Allen i>. Scurry, 1 Yerger’s 
Tenn. Rep. 36, ijot to be the subject of sale on Ji. fa-, for no delivery could be made 
by the shwifF. The remainder of a term in a live chattel w.'is a contingent interest, 
(y) ^ Ireemans Rep. 206, case 280. Bracken v. Bentley, 1 Rep. in Chancery, 59 . 


^ The rule gives way before an expressed intention of testator, that the property shall 
be enjoyed in spAie. Morgan v. Morgan, 7 Eng. L. iiV.q. 216. Smith v. Barham, 3 Dev. 
Eq. 420. Jones v. Simmons, 7 Ired. Eq^ 178. And where the property is given by the 
executor tq the tenant for life, and by him consumed, either the executor of the testator or 
of*tbe tenant for life may be hold responsible. Ib. 
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the remainder-man ; but that practice has been overruled, (a) ^ 
Lord Thuriow said that the party entitled in remainder could 
call for the exhibition of an inventory of the property, and which 
must be signed by the legatee for life, and deposited in court, 
and that is all he is ordinarily entitled to. (5) But it is admit¬ 
ted that security may still be required in a case of real danger, 
that the property may be wasted, secreted, or removed, (c) 
And where there is a general bequest of a residue for life, with 
remainder over, the practice now is, to have the property sold 
and converted into money by the executor, and the proceeds 
safely invested, and the interest thereof paid to the legatee for 
life, {d) 


(а) Foley V. Burnell, 1 Bro, Rep. 279. Sutton v, Craddock, 1 Iredell’s n! C. Eq. 
Rep. 134. 

(б) Tlie rule in New York, a.s declared in Do Peyster v. Clendining, 8 Pai}j:e’s Rep. 
295, is in the case of a specific bcquc.<.t for the Icf^Mtec to }>i\o to the personal repre¬ 
sentative of the testator an inventory of the articles be<iiieathcd, stating his possession 
of them, and that wlien his interc.st expires they are to be delivered up. 

(c) Fearne on Executory ftcviscs, vol. ii. p. 53, 4th edit, by PoavcII. Mortimer v. 

Mofifat, 4 Hen. & Munf. 503. Gardner v. Harden, 2 M’Cord’s Ch. Rep 32. Smith 
y. Daniel, Ibid. 143. Mcrril v. .lohnsoiip 1 YcTj^er’s Term. Rep. 71. 1 Hill’s S. C. 

Ch. Rep. 44, 74, 137, 157. Henderson v. Vaulx, 10 Ycrgcr, 30. Hudsrn v. Wads¬ 
worth, 8 Conn. Rep. 348. Langworthy v. Chadwick, 13 Ibid. 42. Homer v Shelton, 
2 Metcalf’s Rep. 194. In Georgia, the person entitled in reiiiiiinder or reA^ei>ioii of 
personal property may have a writ of ne ex&it in such eases. Prince’s Dig. 1837, 
p. 409. ^ 

[d) IIoAve V. Earl of Dartmouth, 7 Vesey, 137. But in the ease of a bequest of 
specific chattels to A. for life, with remainder over, the legatee for lil'e is entitled to the 
possession and enjoyment cf the chattd, and not to have it sold by the cxeeulors, and 
the proceeds invested for his u.se, unle.ss the will directs it. He is entitled to. the 
increase and income of it from, the testator’s death. If, however, the pi o^icrty be¬ 
queathed Avould be of no use unless converted into cash, in that case a safe investment 
ought to he made by the executor, for the benefit of the parties in interest icspectivcly.. 
Evans v. Iglehart, fi Gill & Johnson, 171., I)o Peyster v. Clendining, 8 Paige’s Rep. 
29.5. But in the ease of a female .slave bequeathed to A. for life, and then njJW’f'Tfer 
issue born during the life-estate goej to‘ the ultimate legatee. Covington v. McKntire, 
2 Ired. Eq. 316. In Pennsylvania, by Act of 24th February, 1834, security is to be 
given in all cases, under the uirection of the Oiplian’s Court, where persomrl property 
is bequeathed for life only. 


1 See, however. Miller v. VVilliumson, 6 Md. 219; Roberts v. Stoner, 18 Mo. 481; NaA».e 
V. Coxe, 16 Ala. 125. Where the fenant for lif^^ had been missing fourteen years, the 
court could only give the interest to those in remainder, requiring an undertaking from 
them to account to the tenant for life if lie should appear. In re Mileham’s*rrust, 21 Eng. 
L. & Eq. 660. 
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LECTURE XXXVI. 

OF TITLE TO PERSONAL PROPERTY BY ORIGINAL ACQUISITION. 

Title to personal property may accrue in three different 
ways: — 

^ I. By original acquisition. 

II. By transfer, by act of the law. 

III. By transfer, by^act of the parties. 

The right of original acquisition may be comprehended under 
the heads of occupancy, accession, and intellectual labor. 

• 

I. Of original acquisition by occujiancy. 

The means of acquiring persdmal property by occupancy are 
very limited. Though priority of occupancy was the founda¬ 
tion of the right of property, in the primitive ages, and though 
some'of the ancient institutions contemplated the right 
of occupancy as standing on broad ground, (^#) *yet, in *356 
the progi-ess of society, this original right was made to 
yield to the stronger claims of order and tranquillity. Title by 
occupancy ^s become almost extinct, under civilized govern* 
mentsy and it is permitted to exist oilly in those few special 
cases in which it may be consistent with the public welfare. 

(1.) Goods taken by eaptiye*in war were, by the common 
la#,'L^^dged to belong to the cp,ptor. (6) But now, by the 
acknowledged law of nations, and the admiralty jurisprudence 


(o) Quod ante nuilius eat, id naturnli ratione occupanti conceditur. Inst. 2,1,12. Mr. 
Sglden has shown that among the ancient Hebrews, fruits, fish, animals, and every¬ 
thing found in desert or vacant places, belonged ta the first occupant. Do Jur. Nat. 
ot Gent, juxta disciplinam Ebrseorum, cited by Puff. b. 4, ch. 6 sec. 5, 

(6) Finch’s Law, 28,178. Bro. tit. I’ropcrty, pi. 18,38. Wright, J., in Morrough v. 
Corny ns, 1 Wils, Ecp. 211. 
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of the Uftitcd States, as has been already shown, {a) goods 
taken from enemies, in time of war, vest primarily in the sov¬ 
ereign ; and they belong to the individual captors only to the 
extent and under such regulations as positive law may pre¬ 
scribe. , 

/ 

(2.) Another instance of acquisition by occupancy, which 
still exists under certain limitations, is- that of goods casually 
lost by the owner, and unreclaimed, or designedly abandoned 
by him ; and in both these cases they belong to the fortunate 
finder, {b) But it is requisite that the former owner should 
have completely relinquished the chattel, before a perfect title 
will accrue to the finder; though he has, in the mean time, a 
special property sufficient to maintain trover against every pen- 
son but the true owner, [c) ^ He is not even entitled to reward 
from the owner for finding a lost article, none had been prom¬ 
ised. He has no lien on the article found for his trouble and 
expense, and he is only entitled to indemnity against his neces¬ 
sary and reasonable expenses incurred on account of the chat¬ 
tel. {(1) The Roman' law equally denied to the finder of lost 
--...— -^.— ---— - 

(a) See vol. i. p. 100. '' " 

{b) 1 Blaeks. Corn. 296. 2 Ilrirl. 402. In Ma.ssacliusettSj the finder' of lost money 
or goods must give notice as jnesenbed, afid if no owner appeals within one« ^ar, one 
lialf goe.s to the finder, and the other lialf to the town. Act, 1788, eh, 5.5. Kovised 
Statutes, 18.36, jr. 39i. In Illinots, (Uevised Laws of Illinois, 1833,) the finder of 
lost goods, money, or choscs in action, takes them if not above fifteen dollars in value, 
and no claimant within one year after due public notice. If alrovo that tulue, they 
are to he sold in six months for public use. See Stat. of Illinois, 1858, p. 753.'-* 

(c) Amory v- Delamirie, Str. llep. 50.5. Brandon v. Huntsville Bank, I Stewart’s 
Ala. liep. 320. 

(d) Armory v. Flynn, 10 Johns. Hep. 102. Binstend v. Buck, 2 Wm. Blaekstonc, 
1117. Nicholson e. Chapman, 2 II. Blaeks. 254. Etter v. I'hlwards, 4 Watts's Penn'. 
Rep. 63. It is considered in the two last' cases to he still an unsettled point, Wh iter 
the finder of lost property can ret over,a compensation for the labor and crKpen^ vol¬ 
untarily bestowed upon lost properly found. In Reeder v. Anderson, 4 Dana’s Ken. 


t See a learned and interesting discussion of thi.s subject in Briddes v. Hawkesworth, 
7 Eng. L. & Eq. 424. The decision was in accordance with the doctrkie of the text. The 
place where the lost article is found docs not constitute an exception testhe rule thatAl’'^ 
finder is entitled against all person., except the owner. See Matthews it, llarssell, 1 E. D. 
Smith, (X. Y.) 39.3. 

^ In Wisconsin there i» a provision similar to the law of Massachusetts, folating to prop¬ 
erty found, li. S. of Wise. 1849, ch. 86. 
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property a reward for finding it; and, according to •the 
stern doctrine of Ulpian, (a) it was even considered * to * 357 
. be theft to convert to one’s own use, animo lucrandi^ 
property found, when the finder had no reason to believe it had 
•been abandoned^. (5) 

This ogbfr of acquisition by finding is confined to goods 
found upon the surface of the earth, and it does not now ex¬ 
tend to goods found derelict at sea, though abandoned without 
hope of recovery, (c) Nor docs this right of acquisition extend 


Rep. 193, it was held that the finder was entitled, under an implied assumpsit, for his 
indemnity at least, against his expenditure of time and money in the successful re- 
ODvery of lost property. Mr. Justice Story, (Bailment, p. .391, 2d edit.) gives a strong 
opinion in favor of coftipensation (or what he, in admiralty law Language, terms staU 
vage) to^he "mere finder of lost property on land,” beyond a full indemnity for their 
reasonable and necessary exjJbnses? I beg leave to say, tliat it ap|)ear,s to me that 
such findings have no analogy in principle to the cases of hazardous iind meritorious 
sea or coast salvage under the admirtilty law, and that the rule of the common law, 
as illustrated by Chief Justice Kyre, in Nicholson v. Chapman, as to these mere land 
findings, is the better policy. Ibid. ^ 121, n. 

(o) Dig. 47, 2, 44, sec. 4-10. The KnglUh law requTres that the animus furaitdi 
must have existed when thc*[)ropcrty was first received or taken, to (onstitutc larceny. 
Rex V. Mucklow, 1 Ryan & Moody, C. C. feo. Butler’s case, ,3 Inst. 107. Lord 
Coke, Ibid. East’s P. C. 6G3, The People «. Anderson, 14 Johns. Rep. 294. It is 
not larceny, if there be no evidence to show that the Under at the time knew who the 
otvnerwns, though he aftcrwaids concealed the fact of finding the property. The 
People V. Cogdell, 1 Hill’s N. Y. Rep. 94. But, on the other hand, the doctrine of 
Ulpian is not without approbation in some of the modern rleci^i^ns ; and it has been, 
held, that if the person who finds property lojt knows the owner, and, notnitlistand- 
ing, conceals and converts the property to his own use, it is larceny. The State v,. 
Weston, 9 Conn. Rep. 527. Lawrence, J., and Gibbs, J., cited in 2 Russell on Crimes, 
102 ,,(3d Lond. edit. 13, 14); and these cases are directly sanctioned in the ease of 
People u. M’Garrcn, 17 Wendell’s Rep. 4G0. • 

(h) But the finder of a chose in action, as a check or lottery ticket, is uot entitled to 
jjaymont of the money due upon it, if the party paying has notice that the holder came 
to the ppssession of it by finding. Payn^cn^ under such circunistilnces. to the holder, 
•woni5-J}» no bar to an action by the owner. McLaughlin v. Waite, 5 Wendell’s Rep. 
404. Picking up a purse of money in the hij^iiwy and appropriating it, is not lar- 
ceny, if it had not any ftiark by which the owner might bo known. Regina v. Mole, 

1 Carr. & JCirw. 417. But it seems, from the modern cases, that if a person finds lost 
property, knows the owner, or there arc circumstances to ascertain the owner, a con¬ 
version of it animo j^randi is larceny. Merry v. Green, 7 Mt^ason & 'W. 623. Regina. 
Mafetet^, 1 Car« & Kirw. 245. I^a chattel be dropped in a field or highway, or left 
in a stage-conch,«the owner docs not lose the propdl’ty ; and if another finds it, he is^ 
only justified in appropriating it to his^own use where tlie owner cannot be found, or 
where it may be fairly said he had abandoned it. 

(c) The ancient rule, giving to the tinder a moiety of the proceeds of goods found. 

VOL. XI. 39 



458 


OF PERSONAL PROPERTY. 


[part V. 


to goods%)und hidden in the earth, and which go under the 
denomination of trcasure-trove. Such goods, in England, be¬ 
long to the king; and in New York, they formerly belonged to 
the public treasury; for the statute of 4 Ed^. I. was reenacted 
by the Act concerning' coroners, (a) which directy;d the coroner to 
inquire, by jury, of treasure said to be found, and*whq were the 
finders, and to bind the finders in recognizance to appear in 
court. I presume that this direction had never been put in 
practice, and that the finder of property has never been legally 
questioned as to his right, except on behalf of the real owner; 
and the whole provision has been omitfi'd in the New York 
Revised Statutes of 18^9. The common law original- 
*358 ly, according to * Lord Coke, (i) left.treasure-trove tb 
the person who deposited it; or, upon his omiseion to 
claim it, to the finder. 7’he idea of-deriving any revenue from 
such a source has become wholly delusive and idle. Such 
treasures, according to Grotius, (c) naturally belong to the 
finder; but the laws and jurisprudence of the middle ages or¬ 
dained otherwise. I'he Hebrews gave it to the owner of the 
ground wherein it was found; and it is now the custom in Ger¬ 
many, France, Spain, Denmark, and England, to give^lost treas- 


•• • 

derelict at sea, (if any i^nch rule ever existed,) has lieeome ohsolctc ; and derelicts 
are held to be jjeniuilitcs or ilroita of tlie admiralty, subject to lie reclaimed by the 
owner, but without any other claim on,the pait of tlic finder than to his rcasoniiblo 
salvage remuneration. 'rin> iv now the general rule of civilized countries. The 
Atiuila. 1 Rob Adm. Rep ‘M. The King ?•. Property derelict, 1 Ilagg. Adm. Rep. 
3S3. Pcaljody tJ Piocecds of t-wenty cight Bags of Cotton. Ameiican Jurist, Jilo. 3, 
(vol. ii ) 119, decided in the Ifistriet Court of Ma-'saehuseils, 1829. A ve.sscl at sea 
is not deemed derelict, unless she was ah'olutely abandoned ns hopeless, and the ani- 
mm reveUrtuU did not exist. The Pinulou-., I iSumncr, 207. Meaner and others y. 
Suffolk Bank, District Court of IT .S, Jla^s. November, IS.’IS. In Wyman w. Hurl- 
burt, 12 Ohio R 81, a ve.ssel was found by special verdict to have been by 

the owners, and dertUu at the boitom of the lake in Lake Eric, after being for ten 
month’' sunk in sixty feet water; and it was held, on thos^ facts', that the original 
owner was not entitled to Ins action of trover against the tinder who recovered the 
vessel. The right of property in goods abandoned from necessity at sea ns derelict is 
not lost to the owners, and the finder is hound to consult the intcKcst of the owners as 
well as his own as a salvor. Case of The Amethyst, District Court <if Maine,*Daw.'e, 
R. 20. 

(а) L. N. y. sess. 24, eh. 43. . 

(б) 3 Inst. 132. ' • 

(c) De Jure B. & P. b. 2, eh. 8. see. 7. 
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ure to the prince or his grantee ; and such a rule, says Grotius, 
may now pass for the law of nations, (a) The rule of the Em¬ 
peror Hadrian, as adopted by Justinian, (b) was more equitable, 
for it gave the prof>5rty of treasure-trove to the finder, if it was 
ibund ill his owq lands ; but if it was fortuitously found in the 
ground of aifother, the half of the treasure went to the propri¬ 
etor of the soil, and the tither half to the finder; and the French 
and Louisianian codes have adopted the same rule, (c) 

Goods waived, or scattered by a tlii(-‘f in his flight, belong, 
likewise, at common law, to the king; for there was supposed 
to be a default in the party robbed, in not making fresh pursuit 
of the thief, and reclaiming the stolen goods before the public 
dfficer seized them, {d) But this prerogative of the crown was 
placed»by the common law under so many checks, (e) and it is 
so unjust in itself, that it «iay perhaps be considered as 
never adopted here as against the *real owner,-and *359 
never put in practice as against the finder; though, as' 
against iiim, 1 apprehend the title orthe state would be deemed 
paramount. We must also exclude from ^le title by occupancy 
estrays, being cattle whose owner is unknown ; for they are dis¬ 
posed of, 4n New York, (/) and,^ presume, generally in this 
country, when unreclaimed, by the officers of the town where 
the estmy is taken up, for the use of the poor, or other public 
purposes, (g) ^ All wrecks are likewise excluded from this right 

(a) According to the Grand Coustnraicr of tlie Duchy of Normandy, ch. 18, treasure- 
trove belonged to the duke. It belonged, says the text, a la Dujnite au Due, 

{h) Inst. 2, 1, as. 

(c) Code Civil, No. 71G. Civil Code of Louisiana, Jrt. 3.186. But the Prcnch code 

limits this right of tlic finder to that particular case. The general rule is, that all 
jtroperty vacant ami without a master ladongs to the state. Code, Nos. 539, 713, 714, 
717 ; and Toullicr, in the Droit Civil Pran^ais, tom. iv. pp 37-42, complains much 
of the co.-.iradictions, confusion, and uncertainty of the Prcnch regulations on this 
subject of goods without an owner. * 

(d) Poxlcy’s ca’sc, 5 Co. 109. Cro. Elu. 694. , • 

(e) Pindi’s Law, 212. 

(f) N. Y. Revised Statutes, vol. i. pp. 351, 3.')2. 

{g) In Indiana, by statute of 1830, tlie person who finds a»id takes property adrift, 
UThnirnals estru^^ed, is entitled to retain the property, on paying twenty per cent, of 


1 Smith V. Ewers, 21*Ala. 38. Simpson v. Talbot, 26 Ala. 469. State a. Apel, 14 Texas, 
428. • Hyde v. Pryor, 13 Ill. 64. 
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of acquisition by occupancy; for if they be unreclaimed for a 
year, they are liable to be sold, and the net pibceeds, after de¬ 
ductions for salvage, paid into the public treasury, {a) 

By the colony laws of Massachusetts and'donnecticut, wrecks 
were preserved for the owner; and, if found at sea, they are sup¬ 
posed to belong now to the United States, as succeeding, in this 
respect, to the prerogative of the English crown. (6) But if dis- 
* .covered on the coast, or in the waters within the jurisdiction of 
a state, they are, by statutes in the several states, to be kept for 
the owner, if redeemed within a year; and if not, they are to be 
sold, and the net proceeds, deducting*costs and salvage, appro- 

- « 

the appraised value for the support of seminaries. But he is subject, nevertheless, to 
have the property, or its value, reclaimed at any tim^ by the owner, on payment of 
reasonable costs and chari^cs.^ But, by statute of 1838, cstray animals, not exceeding 
$10 in value, after a year’s notice and unreclaimed, vest in tlie taker. T^ic same as 
to watcr-’eraft, after sixty days’ notice, and none hut freeholders and householders are 
allowed to take up. Revised StatutCs of Indiana, 1838, p. 26G. In Ohio, the cstray 
goes to the finder, if no owner appears, and the cstray be appraised at five dollars or 
under; but if it exceeds that sum, the ni-t proceeds go to the treasurer of the town. 
Statute of Ohio, 1831. The ffttituto apjtlics e(inally to boats, rafts, water-craft, &c., 
found adrift. In Michigan, under the Territorial Act of April ICth, 183.3, boats found 
adrift were to be sold, unless claimed within three months ; and the claimant, on 
proving property, is to pay what three disinterested freeholders shall deem reasonable. 
In Illinois, the boat or vessel goes to the taker if not claimed in six nionfiis, if tho 
value does not exceed $20; and if it docs, and the owner docs not npjtear in ninety 
days after due publitl' notice the boat is sold at auction, and the net proceeds are 
appropriated to public use. Revised Lhws of Illinois, -1833, and of 1858, p. 753. 

(«) N. Y. Revi.scd Statu,tes, vol. i. pp. 6'JO-G91. A ivrerk is understood to be goods 
cast or left upon land by the .sea. Constable’s case, 5 Co. 106. In England, wrecks 
of the sea arc generally manorial rights, founded on grant or proscription ; while 
goods found afloat on the high seas belong to the crown, as “droits of admiralty.” 

(6) Dane’s Abr. of American Law, ch. 76, art 7, sec. 12, 21, 23, 38. Connecticut 
Code of 1702. Cojony Laws of Ma.ssachusetts, 1641, 1647, published in the Code ot 
1675. It is the general law of continental Europe, that wrecks belong to the j^on, 
when the owner does not appear. Ilcincc. Elcm. Jiir. Ord. Inst. sec. 352,f753. Toul- 
lier, Droit Civil Fran^ais, tom. iv. Nos. 42-46 In England, by the ancient common 
law, all property stranded, or of the description of Avrcck, belonged to the, king ahso* 
lately, after a year and a day; and during that time it was vested in him Tor protec¬ 
tion, until the owner could be found, and it was placed in the custody of the admiralty. 
Lord Stowcll, I Hagg. Adm. Rep. 18, 20. *' 


1 rndcr such a statute, the finder has a lien for costs and cfiarges. Fo/d v. Ford, 
8 Wis. 399. 
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priated to public uses, {a) The statute law of Massachusetts, 
since the E-evolj^tion, pursued the policy of the colony law, and 
disposed of estrays, lost money and goods, if unreclaimed for a 
year, by giving one half of the proceeds to the finder, and the 
other half to the poor of the town, {b) Shipwrecked goods, if 
unreclaimed ^or^ a year, are to be sold, and the proceeds paid 
into th6 public treasury#(c) The statutes have been ex¬ 
tended in practice to * ail goods and moneys lost, hidden, *360 
waived, or designedly abandoned, when no owner ap¬ 
pears. [d) Tills is, upon the whole, as wise and equitable a 
regulation as any that has ever been made upon the subject 
at any period of time. By an Act in New Hampshire, in 1791, 
chattels found, waifs, treasure-trove, and estrays, are given 
wholly to the town, after deducting the expenses of the 
finder ;(e) and the leajne(^and laborious author of the General 
Abridgment of the American Law, not unreasonably con¬ 
cludes, (/) that in those states where there are no statute regu¬ 
lations on the subject, estrays, treasure-trove, and waifs belong 
to the finder, in the absence of the owners(g) ^ 

II. Of the original acquisition by accession. 

Property in goods and chattels may be acquired by accession ; 
and under that head is also included the acquisition of property 
proceeding from the admixture of confusion of goods. 

■ The riglit of accession is defined, in the FrenAi and Louisian¬ 
ian codes, (A) to be the right to all which one’s own property pro¬ 
duces, whether that property be movable or immovable, and the 

right to that*which is united to it by accession, either naturally 

• 

• (a) N. Y. Revised Statutes, vol. i. p. 690. Revised Statutes of Connecticut, 1821, 
p. 482. Massachusetts Statutes, 18l4,*ch.* 170. Revised Statutes of Mass. 1836. 
Elmer’s N»J. Digest, 615. , 

(b) Acts of 1788, 1827. Revised Statutes of 1^36, part I, tit. 14, ch. 56. 

(c) Act of 171*4. Revised Statutes of Massachusetts *)f 1836, Hud. cli.’57.* 

(</) Dane’s Abr. ubi supra, sec. 15, 16. 

(f) ll>id. .sec. 22. 

{/) Ibid. sec. 2f. * 

In East iTew Jersey, in the infancy of the colony, waifs, estrays, treasure-trore, 
and wrecks wet^ forfeited to the lords proprietors of tlio province. Learning and 
Spicer’s Collections, 590. • 

{h) Code Civil, Nos. 546, 547. Civil Code of Louisiana, art. 490, ^91. 

• 39» 
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or artificially. The fruits of the earth, produced naturally or by 
human industry, the increase of animals, and th|t new species of 
articles made by one person out of the materials of another, are 
all embraced by this definition, (a) I purpose only to allude to 
those general rules which were formed, digested, and refined by 
the sagacity and discussions of the Roman lawyep, and trans¬ 
ferred from the civil law into dhe municipal Institu- 
*361 tions of the principal * nations of'Europe. By means 
of Bracton (&) they were introduced into the common 
law of England, and, doubtless, they now equally pervade the 
jurisprudence of these United States. The subject has received 
the most, ample consideration of the French civilians; and all 
the distinctions of which it was susceptible are easily perceived 
and clearly understood, by means of the pertinency and Illness 
of their illustrations, (c) , , 

If a perspn hires, for a limited period, a flock of sheep or 
cattle, of the owner, the increase of the flock during the term 
belongs to the usufructuary, who is regarded as the temporary 
proprietor.^ This general principle of law was admitted in 
Wood V. AsA, (d) and recognized in Putnaiti v. Wyley. (e) The 
Roman law made a distinction in respect to the offspring of 
slaves, (/) and so does the civil code of Louisiana, (g-f Though 
the children were born during the temporary use or hiring of the 
female slave, they belonged not to the hirer, but to the perma¬ 
nent owner of the slave. Another rule is, that if the materials 
of one person are united to the materials belonging to another, 
by the labor of the latter, who furnishes the principal materials, 
the property in the joint produce is in the latter by right of 
accession. This rule of the Roman and English law \v^as ac¬ 
knowledged. in Merritt Johnson, {h) and it has been applied 
by Molloy (f) to the case of building a vessel. According to 


(а) Codes, Ibid. '* 

(б) De acqui. rcnim dom. b. 2, ch. 2, 3. 

(c) Pothicr, Traiic dii Droit au Propridte, Nos, 150, 193. Tbullicr, Drqit Civil 
Pran^ais, tom. iii. Nos. 106-150. ' 

{d) Owen’s Rep. 139. (e) 8 Johns. Rep. 432. ' 

(/) Inst, 2, 1, 37. (ff) Art. .539. 

(A) 7 John^. Rep. 473. (t) Dc Jure Maritime, b. 2, ch*. 1, see. 7. 
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the doctrine of the Pandects, {a) if one repairs his vessel 'with 
another’s materj|ils, the property of the vessel remains in him ; 
but if he builds the vessel from the very keel with the 
materials of * another, the vessel belongs to the owner * 362 
of the materials. The property is supposed to follow the 
keel, propriet^s tolius navis, carince causam sequitur. This title , 
exercised to a great degjee the talents and criticism of the civil¬ 
ians. If A. builds a house with his own materials upon the 
land of B., the land, said Pothier, is the principal subject, and 
the other is but accessary; for the land can subsist without the 
building, but the building cannot subsist without the land on 
which it stands; and, therefore, the owner of the land acquired, 
by right of accession, the property in the building. It is the 
same ^hing if A.* builds a house on his own land with -the ma¬ 
terials of another; for^the^property in the land vests the prop¬ 
erty in the building by right of aceession, and the owner of the 
land would only be obliged (if bound to answer at all) to answer 
to the owner of the materials for the value of them. (6) The 
same distinctions apply to trees or vines planted, or seed sowed 
by A. in the land of 'B. When they take root and grow, they 
belong to the owner of the soil, and the other can only claim, 
upon equitable principles, a recont^Dense in damages for the loss 
of his materials. But the Roman law held, that if A. painted a 
fine picture on the cloth or canvas of B., in that case the rule 
would be reversed ; for though the painting cftuld not subsist 
without the canvas, and tlie canfas could subsist without the 
painting, yet, propter excellentiam artis, the* canvas was deemed 
the accessary, and went as the property of the painter by right 
of accession, for it would be ridiculous, say the Institutes of 
Justinian, (c) that a picture of Apelles, or Parrhasius, should be 
deemed a mere accessary to .a^tvorthless tablet, ^he Roman 

- • - ; - 

(a) Dig. 6, 1,^61. 

(h) By jho French Civil Code, the general principle 1%, that the property of'the soil 
carries whh it the property of all that which is directly above ..nd under it, (art. 552.) 
This covers all erections and works made on or within the soil; and if made by a 
third person with Bis own materials, the owner has a right ft) keep them by the right 
W accession, on*reirabursing to the owner, the value of the materials and price of wprk- 
manshi]}, withoBt any regard to the value which the soil may have acquii-ed thereby. 
Miller v. Michoud, 11 Hob. La. 225. , 

(c) De rer. div. 2,1, sec. 34. 
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law was quite inconsistent on this subject; for if a fine poem 
or history was written by A. on the paper or parchment of B., 
the paper or parchment was deemed the principal, and drew to 
the owner of it, by right of accession, the ownership of the poem 
or history, however excellent the composition, and how- 
*363 ever * splendid the embellishments of ine work. The 
French law, according to Pothier, and Toullicr, does not 
follow this absurd decision of the Roman law ; for it holds, that 
the paper is a thing of no consideration in comparison with the 
composition, and that the author has a higher, and consequently, 
the principal interest in the written manuscript, and the whole 
shall belong to him bn paying B. for the value of his paper, (a) 
The English law will not allow one man to gain a title to thq 
property of another upon the principle of acedssion, if he took 
the other’s property wilfully as a trespasser. It was a principle 
settled as early as’ the time of the Year Books, that whatever 
alteration of form any property l>ad undergone, the owner might 
seize it in its new shape, and be entitled to the ownership of it 
in its state of improvement, if he could prove the identity of the 
original materials; as if leather be made into shoes, or cloth 
into a coat, or a tree be squared into timber, [b) ^ So, the civil 
law, in order ttr avoid giving encouragement to trespassers, 
would not allgw a party to acquire a title by accession, founded 
on his own act, unless he had taken the materials in ignorance 
of the true owner, and the materials were incapable of being 
restored to their original form, (c) The Supreme Court of JMew 
York, in Betts 4* Church v. Lee, (d) admitted these principles, 
and held that where A. hjad entered upon the land of B. and cut 
down trees, and sawed and split them into shingles, and carried 


(a) Vide Pooler, Droit dc Proprieto, ft. If9-192, and Toullicr, tom. iii. pp. 73-79, 
for the distinctions on this huhject. ^ 

(i) 5 Hen. VJI. 1!5. 12 Hen. VIH. 10. Fitz. Ahr. Bar. 144. Bro. tit. Property, 23. 
(c) The Civil Code Lopisinna, arts. 494,495, has explicitly recognized the same 
principle. 

{d) 5 Johns. Rep. 348. Sec, also, Worth v. Northern, 4 Iredell, N. C. R. 102. 


1 But where a manufacturer has increased the value of an article in pood faith. In pur¬ 
suance of a contract with tlie owner, he is entitled to he allowed for the incre^o in an 
action against him for damage.s for conversion of the property. Hyde v. Cookson, 21 
Barb. 92. ' 
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them away, the conversion of the timber into shingles did not 
change the righfr of property. But if grain be taken and made 
into malt, or money tj^kcn and made into a cup, or timber taken 
and made into a house, it is held, in the old English law, that 
‘the property is altered as to change the title, (a) In the civil 
law there wa% much discussion and controversy on the 
question, how far a chafige of the form * and character * 364 
of the materials would change the title to the property, 
and transfer it from the original owner of the materials to the 
person who had effected the change. If A. should make wine 
out of the grapes, or meal out of the corn of B., or make cloth’ 
out of the wool of B., or a bench, or a chest, or a ship, out of 
fhe timber of B.,.the most satisfactory decision, according to the 
Institiftes of Justinian, is, {b) that if the species can be reduced 
to its former rude material, the owner of the materials is to be 
deemed^the owner of the new species ; but if the species cannot 
be so reduced, as neither wine nor flour can be reduced back to 
grapes or corn, then the manufacturer is deemed to be the 
owner, and he is onjy to make satisfaction to the former pro¬ 
prietor for the materials which he had so converted, (c) ^ 

With respect to the case of a confusion of goods, where those • 
of two persons are so intermixed that they caft no longer be dis- 
tingnmhed, each of them has an equal interest in the subject as 
tenants in common, if the intermixture was by^onsent. But if 
it was wilfully made without mutpal consent, then the ciyil law 

. • 

(«l) Bro. tit. Property, pi. 23. 

(6) Inst. 2, 1. ^5. . • 

(c) The commentators have been much divided in opinion concerning the solidity 
©f these distinctions taken by Justinian. Vinnius and Pothicr have approved of the 
rule established in the Institutes; whilj Veilin and Basuage lay down the doctrine, 
that the thing must be restored, if there be clear evidence of its identity, even though 
the form be changed, as corn into flour, or skins mto leather. Mr. Bell has referred 
to the several wrkers by whom this subject is discussed; and though he condemns 
the rule o(^Justinian as too subtle, he gives us no distinct principle ns a substitute. I 
Bell’s Com. 276, n. See the Civil Code of Louisiana, art. .^12 to 524, which has in¬ 
corporated the principal or ftiost material distinctions iu the jj’rench law, 

■s-_!- ■ ___ 

1 See /Wit, p. 7^4, ^[690,) note (1.) The right of property by accession may occurwhen 
materials, belonging to several persons, are united by labor into one article. The owner- 
shii) of the article is in the party to whom the principal part of the materials belonged. 
Pulcifer v. Page, 82 Maine, 404. 
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gave the whole to him who made the intermixture, and com¬ 
pelled him to make satisfaction in damages to the other party 
for what he had lost, (a) The common, law gave the entire 
property, without any account, to him whose property was origi¬ 
nally invaded, and its distinct character;^-destroyed. (&) ^‘ 
*365 If A. will wilfully intermix his corn * or Iray with that 
of 13., or casts his gold into another’s crucible, so that 
it becomes impossible to distinguish what belonged to A. front 
what belonged to B., the whole belongs to B. (c) But this rule 
is carried no farther than necessity requires; and if the goods 
can be easily distinguished and separated, as articles of furni¬ 
ture, for instance, then no change of property takes place, (d) 
So, if the corn or flour mixed together were of equal value, then 
the injured party takes his given quantity, and not the whole.* 
This is Lord Eldon’s construction of ihe eases in the old law. (e) 
But if the articles were of dill’erent value or quality, and the 
original value not to be distinguished, the party injured takes 
the whole. It is for the party guilty of the fraud to distinguish 
his own property satisfactorily, or lose it. No court of justice 
is bound to make the discrimination for him. (/) ^ 

t * 

III. Of original acquisition by intellectual labor. 

Another instance of property acquired by one’s own and 
power is that o^ literary property, consisting of maps, charts, 
writings, and books ; and of ,mechanical inventions, consisting 

(a) In^t. 2, 1, 27, 23. 

{b) Pophain’.s Uep. 3S, pi. 2: 

(c) Popliiim's Rfjp. nb. sup. ^V’ar(le v. TF.yre, 2 Unlst. 32.3. 

(d) Cohvill v. lleevcs, 2 Campbell’s P. Rep. .775. Holbrook v. Hyde, 1 Ver¬ 
mont Rep. 286: * 

(e) 1.5 Ves. 442. ’ 

{f) Hart V. Ten Ejek, 2 Johns. Cb Rep. 108. Sir William Seott, in ihe case of 
The Odin, 1 Rob. Adm. Rep. 248. ’ Brackenridge v. Holland, 2 Black. Ind. Rep. 377. 


t Willard v. Rice, 11 Met. R. 493. See, aho, Pratt v. Bryant, 20 Vermont R. 3-33. It is 
said, in lhislfistca.se, that if the intermingling is a con.se<pienco of ner/lipence only^ the 
goods arc not lost. * 

But where a bailee has converted goods of bis luiilor to his own use, the latter cannot 
claim umilar goods belonging to the bailee, unless he can show his own tb be among them. 
Wood V. Fulc'., 24 Penn.24G. 

8 Sec Ilc'.seltine v. .Stockwell, 30 .Maine R. 237; Bryant v. Ware, Id. 206; Dillingham ». 
Smith, Id. 370; Inglei right v. Harainand, 19 Ohio, 337; Dunning v. Steams, 9 Barb. 680. 
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of useful machines or discoveries, produced by the joint result 
of intellectual and manual labor. As long as these arc kept 
within the possession of the author, he has the same right to 
the exclusive enjoyment of them as of any other species of 
personal property ; for they have proprietary marks, and are a 
distinguishable property. But when they are circulated abroad, 
and published with the^author’s consent, they become common 
property, and subject to the free use of the community. It has 
beon found necessary, however, for the promotion of the useful 
arts, and the encourage.ment of leatning, that ingenious 
men should * be stimulated to the most active exertion *366 
of the powers of genius, in the production of works use¬ 
ful to the country and instructive to mankind, by the hope of 
profit,^s well as by the love of fame or a sense of duty. It is 
just that they should Ruji^y the pecuniary profits resulting from 
mental as' well as bodily labor. We have, accordingly, in imi¬ 
tation df the English and foreign jurisprudence, secured by law 
to authors and inventors, for a limited time, the right to the 
exclusive use and profit of their produc'iions and discoveries. 
The jurisdiction of this subject is vested in the governraent of 
the United States, by that part of the constitution which de¬ 
clares {a) that Congress shall have power “ to promote the 
progjjpss of science and useful arts, by securing, for limited 
times, to authors and inventors, the exclusive right to their 
respective writings and discoveries.” This power was very 
properly confided to Congress, for the states could not separately 
make effectual provision for the case. * 

(1.)’ As to patent rights for inventions. 

A patent, according to the definition of Mr. Phillips, {b) is a 
grant by the state of the exchisfve privilege of making, using, 
and ven'tiing, and authorizing others to make, use, and vend, an 
invention.! • * . , 

t 

-•--—--a__ 

(a) An. 1, see. 8. » 

4 9 • 

^[h) The Law,of Patents for Inventions, p. 2. In 1847 was published, at London, 
Bindmarch’s “ Treatise on the Law relating to Patent Privileges for the sole Use of 
Inventions.*' 

—----ti___ _-_- 

1 In Kendall v. Winsor, 21 How. U. S. Rep. 328, the court said, ^at “ the limited and 
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The first Act of Congress on this subject was passed April 
10th, 1790; and it authorized the secretary of state, the secretary 
of war, and the attorney-general, or any two of them, to grant 
patents for such new inventions and discoveries as tiiey should 
deem sutlicicntly useful and important. Thaji Act extended 
equally to aliens, and the board exercised the pow«r of refusing 
patents for want of novelty or utility. i-This Act was repealed, 
and a new Act passed on the 21st February, 1793. It confined 
patents to the citizens of the United States, and they were to 
be granted by the secretary of state, subject.to the revision of 
the attcffney-general. The Act gave no power to the secretary 
of state to refuse a patent for want of novelty or usefulness, 
and the granting of the patent became a mere ministerial duty. 
The privilege of suing out a patent was, by the Act of 17th 
April, 1800, extended to aliens, of two years’ residence in the 
United States. The Act of July 13th, 1832, only required the 
alien to be a resident at the time of the application, and*to have 
declared his intention, according to law, to become a citizen. 

But as every person was entitled to take out a patent, on 
complying with the prescribed terms, without any material in¬ 
quiry, at least at the patent-office, respecting the usefulness and 
importance of the invention or improvement, a great many 
worthless and fraudulent patents were issued, and the vifjjjie of 
the privilege was degraded, and in a great degree destroyed, (a) 
It became necessary to give a new organization to the patent- 
office, and to elevate its character, and confer upon it more effi¬ 
cient power. This was done by the Act of Congress of July 4th, 
1836, ch. 3o7, which repealed all former laws on this subject, 
and reenacted the patent system with essential improvements. 


(a) It was stated, in an able rep(J.'t made by a committee of the Sftiatc of the 
United States, on the 28tli April, 183C, (and who introduced a new bill on the sub¬ 
ject,) that the whole number of j)atcntH issued at the patent-office, under the laws of 
the United States, up to Marcli .'ilst, 1836, amounted to 9,731, being more than dou¬ 
ble the number issued citlier in England or France during that period. ^ 


temporary monopoly granted to inventors was never designed for their exclusive profit or 
advantage; tbe benefit to the public or community at large was another»and doubtless the 
primary object in grajiting aud securing that monopoly." 
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A patent-office is now attached to the department of state, ^ 
and a commissioner of patents appointed. Applications for 
patents are to be made in writing to the commissioner, by any 
person havmg discovered or invented any new and useful art, 
machine, raari\.facture, [a) or composition of matter, or any new 
and useful improvement on any art, machine, manufacture, or 
composition of matter, liot known or used by others before his 
discovery or invention thereof, and not at the time of his appli¬ 
cation for a patent in public use or on sale, with his consent or 
allowance, as the inventor or discoverer, {b) The applicant must 
deliver a written description of his invention or discovery, and 
of the manner and process of making, construtting, using, and 
Compounding the same, in full, clear, and exact terms, avoiding 
unnecessary prolixity, so as to enable any person skilled in the 
art or science to whichpit appertains, or is most nearly connected, 
to make, construct, compound, and use the same; and he must, 
in the case of a machine, fully explain the princijde and the 
application of it, by which it may be distinguished from other 
inventions ; and he must particularly specify the part, improve- 
rntmt, or combination, which he claims as his own invention 

-- • -- —-— - 

(a) Thft English statute of James I. was confined to the word manufacture, and' 
that, Lord Ch. J. AI)bott, in the case of the King v. Wheeler, (2 13. & Aid 349,) 
has been generally understood to denote, either a thing made which is useful for its 
own sake, and vendible as such, as a mcdieinc, a stove, a tclesi^pc; or to mean an- 
engine or instrument, or some part thereof to«be employed cither in the making of 
some previously known article, or in some other useful purpose, as a stouking-frame, 
or a steam-engine for raising waters from mines. The E/ench law extends to every 
invention or discovery, and in any kind of industry; and yet the practical construc¬ 
tion of tile English, French, and American law, in rPgard to the kinds of inventions 
that are patentable, is substantially the same. 

• {h) By the English law, if the invention had been already made public in England 
by a desciiption contained in a woik, wl\#th(lr w'rittcn or printed, which had been pub¬ 
licly cireuliUed, the patentee is not the first and true inventor, whether he borrowed 
his invention from such publication or not. tTic question will be, wdiether, upon the 
whole evidence, fiiero has been such a publication as to make the descriptiow a part 
of the pultfic stock of Information. If a single copy of a work had been kept in a de¬ 
pository in a state of obscurity, the inference would be diflFerent. Stead v. Williams, 
7 Mann. & Grange!^ 818. S. C. 8 Scott, N. C. 681. IIouscImII Co. v. Ncilson, I Weis. 
wr>.8. The public use of an invention, so as to prevent it from being new, means a use 
in pnUic, so as t9 come to the knowledge of others‘than the inventor. Carpenter v. 
Smith, 9 Mecson & Welsby, .300, and in making a machine for a patent, if a workman 
hints improvements which are adopted, it will not destroy the patent in the hands of 
the employer. Allen v. Rawson, I Comm. Bench R. 551. 

VOL. II. 40 
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‘ *367 or discovery, (fl) He must accompany *the same with 
drawings and written references, where the nature of the 
case admits of drawings or specimens of ingredients, and of the 
composition of matter sufficient in quantity for th‘^‘'purpose of 
experiment, where the invention or discovery is composition 
of matter. He must likewise fuuiish a model of 'his invention, 
in cases which admit of representation’ by model. The appli¬ 
cant, also, must make oath or affirmation that he believes he is 
the original and first inventor or discoven;r of the art, machine, 
composition, or improvement for which he solicits a patent, and 
that he does not know or believe that tlie same was ever before 
known or used, and he must further state of what country he is 
a citizen. ’ 

On filing the application, description, and specification, the 
commissioner of patents is to examine the alleged new inven¬ 
tion or discovery, and if it appears to him that the applicant 
was not the original and first inventor or discoverer thereof; or 
that any part of what he claims as such, had before been in¬ 
vented or discovered, or patented, or described in any printed 
publication in this or any foreign country; or that the descrip¬ 
tion is defective and insufficient, he is to notify the same to the 
applicant, so as to enable him to remove the objections, if he 
be able. But if the same does not so appear to the cojsr^vnis- 
sioner, and it had not been previously in jniblic use, or on sale 
with the applicant’s consent, and he shall deem the same to be 
sufficiently useful and important, he is then to issue a patent in 

f • 

I 

(a) The principle uf a machine, in rcfeiem e to tlic patent law, moans the juodus ope- 
landi, or that wliich applies, modifies, or oomlnnes mechanical pow'crs to produce a 
certain result, and so far a principle, if new in its n[iplKation to a useful purpose, ma^ 
be patentable.* Story, J., in Barrett v. llah, 1 Mason, 470. Woodcock v. Barker, 

1 Gallison, 4.38. Whitlcmorc i;. Cuttea, Ib. 478. Karle v. Sawyer, 4 Maso.i, 1. Low¬ 
ell V. Lewis, I Mason, 187. Bullcr, J., and Eyre, Ch. J., in Boulton v. Bull, 2 U. 
Blacks.' 486, 495. Smith v. IVarce, 2 McT.can’s llcp. 176. A new con^jtosition of 
know'ti materials, or a new romhiualion of existing machinery producing ft new and 
useful result, may be patentable. Bovill v. Moore, l)av. Bat. Cases, 361. Story, J., 
in Moody v. Ei.ske, 2 Mason, 112. Jjord Eldon, in IJill w. Thompson, 3 Merivalc, 
629, 630. Thompson, J., in Ileynolds v. Sheldon, C. C. U. S. for C’bnuecticut, Sc|f^ 
tern her, 1838. * '* 

But see Smith v. IC^y, 6 ilcL. 9, per M’Lean, .J.; O’Reilly v. Morse, 16 How. U. S. 02. 
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the name of the United States to the applicant, his heirs, exec¬ 
utors, admiuistratorsyor assigns, for the exclusive right of making, 
using, and vending the same for a term not exceeding fourteen 
years. The paten't may, in special cases, and in the discretion 
of the board df commissioners, be renewed and extended to the 
further term fcf seven years. If the application be rejected, and 
the applicant persists irf his claim, he is to make his oath or 
affirmation anew; and if the specification and claim be not so 
modified os to remove the objection, the applicant may appeal 
to a board of three examiners, to be appointed by the secretary 
of state, and the commissioner of patents is to be governed by 
their decision.' 

* If the applicant be a citizen, or an alien of one year’s* resi¬ 
dence,•he is to pay to the treasury of the United States ^30; 
and if a British subject, $S00; and all other applicants, $300. 
The original and true inventor is not to be deprived of the right 
to a patent for his invention, by reason of his having previously 
taken out letters-patent therefor in a foreign country, and the 
same having been published at any time within six months 
next preceding the filing of his specification and drawing, (a) 
The execjitors and administrator^ of persons dying before a 
patent is taken out, may apply and take it out in trust for the 
heireper devisees, on due compliance with the terras of the stat¬ 
ute. Patents are assignable, and may be grained in whole or 


(a) By Act of Congress of March 3d, 1839, ch. 88, scc.*6, this restriction was re- 
movdd, arid it wag declared that no i)erson is to be debarred from receiving a patent 
for any invention or discoveryj by reason that the s:tnic was patented in a foreign 
country more than six months before, if the same lias not been introduced into public 
tihd common use in the United States prior to the application. By the Act of Con¬ 
gress of August 29th, 1842, ch. 2C3, any^itilen, or alien of one year’s residence in 
the United States, and who has taken the oatlj of his intention to become a citizen, 
and having invented or produced any new and origui.al design for a manufacture, &c., 
may apply for a patent, and, if granted, the duration of the patent is to be fot» seven 
years, and'thc fee in such eases shall be reduced one half of the sum heretofore re¬ 
quired. A penalty of not less than $100 given for each infringement of the patent 
right. 

. - _ . . 

1 An appeal now lies also to the chief justice, rr any of the associate justices of the 
United States District Court for the District of Columbia. Stat, 1839, ch. 88. 1862, 
ch. 107. 
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in part by writing, to be recorded in the patent-office.^ If in¬ 
valid by reason of defective specifications, or by claiming too 
^ much, the patent may be surrendered, and a new patent taken 
out for the unexpired period, provided the error (Pfd not arise 
from any fraudulent intention.® If the patentee/Oe an alien, he 
forfeits his exclusive right, if he fails for eighteen "months from 
the date of the patent, to continue oi\ sale to the public, on 
reasonable terms, the invention or discovery covered by the 
patent. The patentee does not lose his patent if it satisfac¬ 
torily appears to the court, that at the time of his application 
he believed himself to be the first inventor or discoverer of the 
thing patented, though the invention or discovery, or any part 
thereof, had been before known or used in a foreign country ; pro¬ 
vided it does not appear that the same, or any substantial part 
thereof, had before been patented ol' described in any printed 
publication!* (a) ^ 

These are the principal existing statute provisions on the 
subject, and though the Act of Congress of 1836, has made 
considerable alterations in the preexisting laws, respecting the 
organization of the patent-office, and the limitations on the 
granting of patents, yet the .essential and established, doctrines 
concerning patents, heretofore declared in the decisions of the 
courts, remain unaffected. The Act of 1793 declared, tha^’- tira- 
ply changing t}^e form or the proportions of any machine or 
composition of matter in any, degree*was not a discovery. And 


(a) Act of Congress, July 4, 1836, ch. 357. 
« 


1 The recording of the assignment is not a constituent part of the transfer of the title, 
and is required only to give notice. PeeJ' v. Biacon, 18 Conn. K. 377. Case v. Redfiel'd, 

4 McL. 526, McKenian v. Hite, G Ind. 428. An a.s'.ignineiit recorded in the patent-olFice, 
conveying all inchoate rights, vest-. Ihc-profiorty in the ns^ignee, tliough a pitfent is after¬ 
wards issued to assignor. Gayler v. Wilder, 10 How. 11. S. 477. Glum v. Brewer, 2 Cur¬ 
tis, C. C. 500. Eathbone v. Orr, 5 McL. l.'il. Cay v. Cornell, 1 Blatch. 606, ^Wliero one 
of two assignees of a patent dies, an action for infringement, in his lifetime, descends to 
the survivor, who may recover whole damages. Smith v. Loudon R. Co. 20 E. L. & 
Eq. 94. < "' 

* But where a part of a macliine is not covered by the original patent, it cannot be It^ 
eluded in a reissue on a surrender after the macliine lia.s come into use, ^because so much 
of the machine as was not patented was abandoneil to the public. Batten v. Taggert, 

2 Wallace,,Jr. 101. / 

* O’Reilly v. Morse,How. U. S. 62. 
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also, that the person who had discovered an improvement in 
the principle of any machine, or in the process of any composi¬ 
tion of matter, might obtain a patent for such improvement, 
but that ke could, not thereby make, use, or vend the original 
discovery, noz, could the first inventor use the improvement. 
These declaiy,tory provisions are omitted in the law of 1836, 
and I presume the constfuction was considered to be necessarily 
the same without the provision, {a) 

In an age distinguished for an active and ardent spirit of 
improvement in the arts of agriculture and manufac¬ 
tures, and in the machinery of every kind applied * to * 368 
their use, the doctrine of patent rights has attracted 

Jk _, ■ I 


(a) Tift Act of Congress of July 4, 1836, authorized the extension of a patent for 
seven years, on the application of* the executor or adiniuislrator of the deceased 
patentee ; and such extension, according to the decision in the case of Wilson v. 
I{ousscaa,.4 How. TJ. S. 646, inures to the benefit of the administrator, &c., as such, 
and is good, tliough the original patentee had in his lifetime disposed of all his inter¬ 
est in the patent, inasmuch as such sales do not carry anything beyond tlie term of 
the original patent. But it is held that the assignees, if/io ivere in use of the patent at 
the time of the renewal, have Still a right to use it during the new term, though not to 
sell itJ This subject is full of difficulty, and the confidence in the decision is much 
impaired by*the conflicting discussions and,decisions on the bench, some of the 
judges contending that unless the assignment gave to the assignee the right in the 
extended or renewed patent, his interest would expire with the limitation of the 
original patent. It is held, in Woodworth v. Sherman, 3 Story’s Rep. 171, that the 
assignee or grantee under the original patent does not acquircfany right under the 
extendeil patent, unless such a right be expressly conveyed to him by the patentee.* 
But the extension of a patent may be granted to an administrator. Washbura v. 
Gould, Tb. 122. All assignee of a patent right takes only «uch rights as the inventor 
had,_and if the inventor be an alien, and not within the specified qtialifications re¬ 
quired of an ali'n, his assignee takes no title.’’ Tijtham v. Loving, C. C. Massa¬ 
chusetts bistrict. May Terra, 1845. 

---- - - - ■ ^ 

1 The assignee has a right to make bond reasonable repaii-s upon his machine, 
according t^ the usual and established course ^f business, or to supply a particular or 
effective part; but he has no right to reconstruct it,'or*to build a substantially new machine 
on flic old frame." Wilson v. Simpson, 9 How. U. S. 109. See, also, Woodworthc^Curtis, 
2 Wood. Kep. 624. A special Act, extending a patent, is considered as engrafted on 
the general law. A party, purchasing a right under the general law, is entitled to use it 
during the extension autliorized by the special Act. Bloomer v. McQuewan, 14 How. U. 
J,. 688 . « , 

8 Brooks V. Bicknell, 4 McL. 64. Phelps v. Comstpek, Id. 353. Case v. Redfleld, Id. 
626 . 

a But a contract may be made to convey future inveutions or improvements. Nesmith 
V. Calvert, 1 Wood. & M. Rep. 84. 

40* 
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much discussion, and become a subject of deep interest, both 
here and in Europe, (a) 

The circuit courts of the United States, have original juris¬ 
diction over the question of damages fot the infringement of 
patent rights, and exclusive authority to deej^^e a patent 
void, (d) ^ It has been adjudged in the federaj^ courts that 


(a) Patents are no doubt procured in many cases for frivolous and useless altera¬ 
tions in articles, implements, and machines in common use, under the name of im¬ 
provements ; and the abuses arising from the facility in suing out patents and pro¬ 
voking litigation, were painted in glowing colors by the district judge at New York, 
in Thompson r. Haight, (U. S. Law Journal, vol. i. p. 563,) and yet the collection of 
models and machines in the j)atent-office relating to every possible subject, constitiitcB 
a singularly curious museum of the arts, and one strongly illustrative of the inventive 
and enterprising genius of our countrymen. The Act of Congress of July 4th, 183(j,‘ 
ch. 357, sec, 20, gave authority and facility to the classification and arranyiiment in 
rooms and galleries, for a beneficial and favorable disglay of the unpatented models 
and specimens of compositions, and of fabiics and other manufactures and works of 
art, and machines and implements relating to agriculture deposited in the office. 

On the morning of the 15th of December, 1836, the building at the city of \\’'ji.sh- 
ington, containing the general post-office, the city jiost-offiee, and the patent-office, 
was destroyed by fire, and ill the machines and other materials and matter in the 
patent-office were consumed. The loss of the patent-offi.-e and all its contents was a 
national calamity; and to repair it ns far as possible, tbe Act of 3d March, 1837, 
ch. 45, provided for the recording anew of patents and assignments of patents re¬ 
corded prior to the 15th December, 1836, and for issuing new patents for those 
destroyed. Duplicates of the most interesting models destroyed were to bo procured 
by the officer.-! of the patent-office, at an expense not exceeding $100,000. 

(b) Act of Congre|g of July 4th, 1836. Sec the former Acts of Congress of 21st 

February, 1793, ch. 11, secs. 6, 10; 17th Ajiril, 1800, eh. 25, sec. 3; 15th February, 
1819, ch. 19; Pareons v. Barnard, 7 Johns. Bep. 144; .Si/pra, vol. i. j). 303. But 
in Burrall v. .Jewett, 2 Paige’s Rep. 134. the Court of Chancery in New York sus¬ 
tained jurisdiction in the case of a jiatent, by investigating the merits of a patent 
claim and by ordering a contract in relation to the sale of a patc^.t right to be re¬ 
scinded, as being founded in mistake. It was considered in the last case,-that the 
jurisdiction of the circuit courts of the United States, in respect to patents, under 
the Act of'Congres.s, 15th February, 1819, was not exclusive, except to the. extent 
mentioned in the text. But since the Act ol Congress of July, 1836, it has been held 
__ _ _ . - __ _— ^ ^ ^ ^ . -- — 

t A hill in equity, to enforce a specific performance of a contract to Convey a patent, it 
seems is not “ a case arising under the laws of the United States.” NesmithCalvert, 
1 Wood. & M. Kep. 34. 

The *ght of patent will be enforced against foreigners coming to E/igland with machin¬ 
ery constructed in their own country, if the machinery be within the English patent^ 
Caldwell «. V^an Vlissengen, 9 Eng. L- & Rff- bl. But the United .States Patent Law has 
received a different construction. Brown v. Duchesne, 2 Curt. C. C. sfl, >S. C. 19 How. 
U. iS. 18.3; and since the case of Caldwell v. Van Vlissengen, the Engli.sh law on this sub¬ 
ject has been changed by Stat. 16 & 16 Viet. ch. 83, sec. 26. 4 Chitty’s Statutes, 217. 
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the first inventor who has reduced his invention first to ‘prac¬ 
tice, and put it to some real and beneficial use, however limited 
in extent, is entitled to a priority of the patent right; and a 
subsequeii^^ inventor cannot sustain his claim, although he be 
an original'ftiyentor, and has obtained the first patent. The 
law, in such^asc, cannot give the whole patent right to each 
inventor, even if each be equally entitled to the merit of being 
an original and independent inventor; and it therefore adopts 
the maxim, qui prior est in temporey potior est in jure. If the 
patentee be not the first or original inventor, in reference to all 
the world, he is not entitled to a patent, even though he had no 
knowledge of the previous use or previous description of 
the * invention, in any printed publication, for the law * 369 
presuipes he may have known it. («) If the first inventor 
has suffered his inven^on Jto go into public use, or to be publicly 
sold for use, before taking out a patent, the better opinion and 
the weight of authority is, that he cannot afterwards resume the 
invention, and hold the patent. This voluntary act or acqui¬ 
escence in the public sale or use, is an abandonment of his right, 
for it creates a disability to comply with the terms and con¬ 
ditions of the patent law. It would be unreasonable and inju¬ 
rious for a person to be permittcd*to lie by, and sulfer his inven- 
tio^or improvement to go into use, and expensive undertakings 
to be assumed, and machinery constructed for the application of 


in the New York Court of Chancery that the courts of the United States have ex¬ 
clusive cognizance of suits in equity, relative to interfering patents, in cases where 
the court may declare a patent void in whole or in part.^ Gibson u. Woodworth, 
8 Paige^ 1.32. 6ut where the.validity of patent rigliis comes in collaterally, they are 
necessarily the subject of inquiry in the state courts. Eich v. Atwater, 16 Conn. R. 
,409.''^ By the Revised Patent Act of 1836, the former statute provisions are essentially 
superseded. I 

(a) Woodcock v. Barker, 1 Gall. Rep. 438. Bedford v. Hunt, 1 Mason’s Rep. 
302. Evatis V. Eaton, 3 Wheaton, 454. 1 Petc/s’s Cir. Rep. 322, S. C. Routgen 

t'. Kunowrs, 1 Wash. Cir. Rep. 168. Uawson v. Follen, 2 Ibid. 311. Shaw v. 
Cooper, Peters’s U. S. Ecp. 292. Whitney v. Emmett, Baldwin’s C. C. U. S. 
Rep. 303. 


1 So, also, in Dudley c. Mayliew, 3 Comst. E. 9. Tiie consent of the parties cannot give 
the court jurisdiction. 

* But the contrary was held in Elmer v. Pennel, 40 Maine, 430. And see Thomas v. 
Quintard, 5 Duer, (N. Y.) 80. 
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that iftvention, and then sue out a patent and arrest all such 
proceedings. The just inference from such delay is, that he 
has made an abandonment or surrender of his discovery to the 
public; ^ and a similar construction has been pid^pon the 
English statute of monopolies of 21 James I. [a) The 

use or knowledge of the invention, prior to the application for 
a patent, will not affect the right of the4nventor, provided that 
knowledge was surreptitiously obtained and communicated to 
the public, and there is no acquiescence in the public use by the 
inventor, and he immediately asserts his right, [b) ^ I5ut after 
the patent has been obtained, any disuse of it by the patentee, 


(a) Wliitteinorc v. CiUUT, 1 Gall. Rep. 47S. Tliomp'.on v. Ilai^lit U. S. Law 
Journal, vol. i. p. 563. Morris v. Hnntinytoii, I P.iine’s Rep. 368. Mell\i> v. Silshee, 
4 Mason’s Rep. 108. Pentiock and Selli i-' v. Dialo^^ue, 2 Petersts Sn[». C.'* Rop. 1. 
Gray r. James, 1 Peters’.s Cir. Kcp 304. Wyali n Stone, 1 Story’s Rep. 273. 
Rundell v. Murray, 3 Jacob’s Rep. 311, 316. Saunders v. Smith, 3 Myine & Craig, 
711, 735. Wood V. Zimmer, 1 llolt’«. N. P. Rep. 58. If the first iuventorr keeps his 
invention a secret, or docs not put it m practice until another person m.ikcs the same 
invention and obtains a patent for it, the patent is valid and will prevail. JJollond’s 
ease, cited hy Bailer, J., in 2 H. Blacks. 487. It is the first inventor wlio has put 
the invention in practice, and he onl^, that is entitled to a patent. Story, J., in Bed¬ 
ford V. Hunt, 1 Mason, 304. The doctrine in Dolloiid’s case is not law in the United 
States. The first, as well as the original inventor, who first perfects an I adapts his 
patent to use, is entitled to a patent, tliough lie had kept his invention in secret. Reed 
V. Cutter, 1 Story’s Rep. 590 And again it is said, that whoever finally perfects a 
machine, and renders it ea[)ahle of useful o])cr.itiun, is entitled to a patent, although 
others may have had (he idea, and made experiments towards putting it in practice.® 
Washburn v. Gonid, 3 Story’s Rep. 122^. The English statute of monopolies, and the 
French law, ac ordiiig to M. Reiionard, confine the jiatent to inventions not in use 
at the time of the jnfent. The Act of Congre-.s of 1836 is more large and lilicral, and 
it only requires the invention, to I'C new at the tim" of the invention, and not in use a( the 
lime of the appUmtion for the patent. Tlic French doctrine on this point is nnreuson- 
ahle, for, according to that doctrine, even if there he a confidential disclo-'Ure of the 
invention, prior to a patent, or if the public have acquired the knowledge of it hy, 
other means, they arc not bound afterwa* Is to buy the secret, though a subsequent 
patent be obtained, for it ii no longer a novelty. Renouard’s Traitd dcs Brevets 
d’Invention, p 170, edit I’aiis, 182'i. ‘ 

(h) Shaw V. Cooper, 7 Reters’s U. 8. Rep. 292. ' ' 


1 In re Adiimsoti's Ratent, 36 Eng. I.. & Eq. 327. But a .special jiermissiori to an indi¬ 
vidual to u^e the invention is not an abainlonnieiit. JleKay v. Bun', G.Barr’s R. 147. The 
owner of a secret medicine cun reslriiin his operatives from setting it up against their em-^ — 
ploycr. Morison v. Mont, 0 Eng. L.,& Eij. 1S2. 

2 Ilovey V. Stevens, i Wood. & M. Ifep. 291. 

3 .See Barker v. Ferguson, 1 Blatch. 407 j Barbhurst v. Kinsman, Id. jl88; (awdyear v. 
Day, 2 Wall. .Ir. 2fc3. 
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unless he be an alien, within the fourteen years, is not, of itself, 
an abandonment of his right, {a) It has been a point of some 
discussior\ and difficulty to determine to what extent an inven¬ 
tion must ^&l\useful, to render it the subject of a patent. This 
will, as a mattbi’ of fact, depend upon the circumstances of each 
case. It mu8t be to a certain degree beneficial to the commu¬ 
nity, and not injurious, fir frivolous, or insignificant, {b) ^ 

The Act of Congress has described in substance the 
requisite • parts of a valid specification of the discovery, *370 
and yet the defects of the specification is one great 
source of a vexatious and perplexing litigation in our own, as 
well as in the English courts. The Act of Congress requires 
drawings, with written references, to be annexed to the specifi- 
cation,*when the nature of the case admits of them; and when 
so annexed, they become part of the specification, and give cer¬ 
tainty to the description, and may help and make good a speci¬ 
fication which would otherwise be defective, (c) In the present 
improved state of the arts, it is often a question of intrinsic 
difficulty, especially in cases of the invention of minute addi¬ 
tions to complicated machinery, to decide whether one machinq 
operates ij^pon the same principle |is another, and whether that 
which is stated to be an improvement be really new and use¬ 
ful, The material point of inquiry generally is, not whether 
the same elements of motion, and in some particulars the same 
manner of operation, and the sanje component parts are used, 
but whether the given effect be produced substantially by the 

same mode of operation, and the same combination of powers, 

_ % 

. ' • * 

(a) Gray and Osgood i'. James, 1 Peters’s C. C. Rep. 403. 

• {h) Lowell V. Lewis, 1 Mason's Rep. 1 82. Bedford v. Hunt, Ib. 302. Langdon v. 
De Groot, 1 Paine’s'Rep. 203. Evans EAton, 1 Peters’s Cir. Rep. 322. 

(c) Earle v. Sawyer, 4 Mason’s Rep. 1 . 

{d) The cases of Hill Thompson, 8 Taunt.«Rep. 375, and Evans t>. Eaton, 7 
Wheaton, 356, Viay be selected as examples of the intricacy and subtlety^of such 
investigntibns. Mr. Phillips terms the patent-law branch of our jurisprndence the 
metaphysics of Iho law. The heavy tax imposed in England on taking out a patent, 
and the difficulty-of protecting and enforcing patent rights,rfind the distressing litiga- 
--iions which so*frcqnently attend them, have contributed very much to lessen their 
value, and to repress the stimulus which patent pilvileges were intended to give to 
the cause of science. 

t 

1 See Dunbar v. Harden, 13 N. Hamp. R. 81^^. 
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in both machines. Mere Colorable differences, or slight im¬ 
provements, cannot shake the right of the original inventor, (a) 
If a machine produces several different pffects by a particular 
construction of machinery, and those effects" are j^duced the 
same way in another machine, and a new effedt is added, the 
inventor of the latter cannot entitle himself to a patent for the 
whole machine. He is entitled to a patent for no more than 
his improvement. And if the inventor of an improve- 
371* ment obtain a patent for the whole * machine, or mix 
up the new and the old discoveries together, or incorpo¬ 
rate in liis specification inventions neither novel nor his own ; 
the patent being broader and more extensive than the invention, 
and claiming thereby things which are the property or the in¬ 
vention of others, is absolutely and totally void, (b) The’inven- 

____ . It j_ _ __ 

(a) It 18 laid down ti3 a general rule, that nhere two machines arc substnnlinlh) tho 
same, and operate in the siiine, manner, to jirodiice the same result, they hiust he in 
principle the same, thous^h there he a formal variation. Washington, J., in (Irny r. 
James, 1 Peters’s C. C. Kep.,.398, and see tlic late English eases of The King v. Fus- 
sel. The King v. Lister, The King c. Danicll, and Brunton v. llawkcs, cited in Phil¬ 
lips on the L.iw of Patents, 128-133. 

(/>) Brunton v. llawkcs, 4 B. & Aid. 540. Stanley n. Hewitt, Circuit Court U S. 
for the Southern District of New York,fNovemhcr, 183.3. Lowell v. LeiVis, 1 Mason, 
188. Moody v. Fiske, 2 Ih. 112. The King r. Else, Dav. Pat? Cas. 144. 11 Eiast, 

109, n. S. C. Wyeth v. Stone, 1 Story’s Bcp. 273. U’he American decisions *i^,held 
the patent*in many cases in wliltli it would he void under the English law, because in 
the American patenti'thc specification can lie resorted to for a construction of tho 
title, and relieves tlie difficulty arising from the defective descrijition in the patent. 
The speeifieatiori is part of the patent. Stoiy,m 1 Mason, 477. Phillips on the 
Law of Patents, pp. 223-2.‘yi. Nor is the French law as strict and seiere on this 
point as the English, for if "the spccitieations he too broad or defective, it does not 
vitiate the whole patent. It is ohly void pro lanlo. Nor if the process claimed by tho 
patentee fails in one point, does it fad in tolo. M. Perpigna, in his treatise on the 
French patent law, boasts in these respects of tlie superiority of the French law. Setf 
his treatise at large, pp. 67-73, in vol. ofitlie Law Library, edited by Sergeant & 
Lowher, at Philadelphia, 1834. It is a clear and copious woik, and weH written in 
the Engli.'.h language, hy tlie uiithof, who is a " barrister in the royal court of Paris.” 
He saya he was induced to undertake the work in l'higli->h at the solicitation of his 
English and American clients. Though a patent he loo broad in its general terms, 
it may be limited by a disclaimer to anything before known or used, and hy showing 
the thing intended to he p.itented. Whitney v. Eininett, Baldwin^it C. C. U. S. Kep. 

303.* The English Act of 5 and 6 Wm. IV. eh. 83, allows the patefltec to enter a' 

* ^ 

1 But the patentee must enter his disclaimer without unreasonable delay, and he .shall 
not recover costs against a defendant unless he has entered a disolftimer before suit 
brought. Silsby v. Foyto, 20 How. U. S. 878. 
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tion must be substantially new in its structure and mode of 
operation, and the specification must point out the new im¬ 
provement of the patentee, so as to show in what the improve¬ 
ment consb^s. (a) * If the patentee has made a combination 
which is new and useful, though 'the parts of the machine, when 
separate, and*not in combination, were in common use before, 
he is entitled to his p£#ent.^ The law has no regard to the 
process of mind by which the invention was accomplished, 
whether the discovery be by accident, or by sudden or by long 
and laborious thought, {b) 

The English decisions under their patent law are essentially 
the same. The Statute of Monopolies of 21 James I. ch. 3, con¬ 
tains the provision under which patents for the term of fourteen 
years f^jr new and useful inventions are granted.^ It does not 

disclaimer of any part of the title or specification, so as to save the loss of hit. patent. 
But the American Act of 18J;r> makes a more cfTcctual provision, by adlow'ing a sur¬ 
render of tfio defective patent, and taking out a new one for tlie unexpired part of 
the term So the Act of 3d March, 1837, ch. 34, sees. 7 and 9, declares that if the 
specification be too broad, and the patentee claims bej^ond his original invention, 
he may disclaim, by writing, duly attested and recorded, the excess in the specifica¬ 
tion, and such disclaimer shall be considered as j)art of the specification to the ex¬ 
tent of liis interest in the patent. And if the excessive specification did not arise from 
wilful defimlt or fraud, the claim shall be good^o the extent of the invention, if it be 
of a material and sulistantial part of the thing. 

(а) ^Voodcock v. Parker, 1 Gall. Bep. 438. Whittemore r. Cutter, Ibid. 478. 
Odiorne v. Winklcy, 2 Ibid. 51. Lowell v. Lewis, 1 Mason’s Bep. 182 Evans v. 
Eaton, 7 Wheaton, 356. Dixon c. Clover, 4 Wash. Cir. Bep. 68. 

(б) Earle ?•. Sawyer, 4 Mason’s Bep. 1. Walker v. Congreve, cited in Phillips on 
the Law of Patents, p. 127, from the Bep. of Arts, 2d series, vol. xxix. p. 311. 

1 Hovey v. Stevens, 1 Wood. & M. Rep. 290. Buck v. Herraance, 1 Blatchf. R. 398. Le 

Roye. Taymm, 14 How. U. S- R-156. This case came be^ve the Supreme Court a second 
time, and the second decision is reported in 22 How. U. S. Rep. 132, in entire accordance 
viitb tlie decision in 14 Howard. Silsby v. Foote, 14 How. U. S. K. 218. Hotchkiss v. 
Greenwood, 11 How. U. S, 248. Rlieem i'.^Ho1|id:iy, 16 Penn. 347. Newton v. Vancher, 
11 E. L. & Eq. 589. McCormick v. Talcott, 20 How. U. S. 402. Tolson’s Patent, 39 E. L. 
& i:q. 638. • • 

2 But a patent churning a combination is not infringed by using one of the parts of the 
combination, McCormick v. Manny, 6 McL. 639. Byam ». Eddy, 24 Vt. 666. Se8, how¬ 
ever, NewtJii V. G. J. R. Co. 6 E. L. & Eq. 567; El. Tel. Co. v. Brett, 4 E. L. & Eq. 847. In 
Unwin v. Health, 32 E. L. & Eq. 45, it was held by the House of Lords, reversing the de¬ 
cision below, that th8 use of the elements of a chemical subsuunce, instead of the sttb- 

'' stance itself, in a patented process, was not evidence of infringement. 

* This statute resuaiued the only one on the subject df patents untd the year 1835, when 
the statute 6 & 6 Wm. IV. c. S3, was passed, making provision for the extension, renewal, 
and confirmation of letters-putenl on pelition to the privy council. The process of ob¬ 
taining a patent remained however excessively tedious, exponsive^ and nnoertuin, while 
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confine the privilege to British subjects. It applies to “the true • 
and first inventor of any manner of new manufactures within 
the realm, which others at the time of granting the patent did 
not use;” it has been decided that an imjSorter within the 
clause ; and it has been deeme'd sufficient to entitle the party to 
a patent, that his invention was new in England^ and that it 
was immaterial whether the patentee acquired the discovery by 
study or travel, or only introduced what was invented abroad. 

The policy of the law was equally answered in either 
* 372 case, (n) It is allowed in England, as it is with us, to 
take out a patent for an addition or improvement in any 
former invention or machine, {b) But the invention must be 
new and useful, and tlie specification intelligible, antf it must 
accurately describe the invention ; and if it covers more, than is 


(a) EdfjpbtT/T.' r. Stephens, 2 Salk. Kcp. 447. Darcy v. Allin, Noy, 182, 183. 
Lewis r. Marliiir::, I Lloul & WeNIty’s Rep. 28. 4 Carr. & Payne, 52. tO Barnew. 

& Cress. 22, S. C. If we were to judge frurn the language of the statute of Jatuc.s, 
and from the eori'ti uction given to it hy Lord Coke liimself, 3 Inst. 184, (and he was 
chiuman of the eommitiec in the House of Commons which reported the hill,) the 
patentee himself must have been the true and Jirst mcentoi ; and there would seem to 
be no foundation for the opinion of Lonl Holt, in Edgcberry v. Stephens. But the 
modern received doctrine is in conforn>ity with the decision of Lord Holt. Stiirz v. 
De la Kue, 3 Ku ssell’s Rep. 322. And this i-. the sense of the English law, as under¬ 
stood by 3Ir. ,Tuitice Story, in Earle v. Sawter, 4 Mason’s Rep. 8: thongluit was 
admitted that the law in the United States was difTercnt, and required the patentee to 
be ahiolntely the /iist\‘jvpntrii- of the machine, in its .simple or in its combined character. 
But the Act of Congress of 183G, (as sec supia,) does not make the patent void in all 
cases, though the thing patented, or some part thereof, had been before known or used 
in some foreign country. The seventy of the former statute is somewhat mitigated 
by the last Act, which only requites the belief of the patentee that he wa.s the first 
inventor or discoverer, and thdt no substantial part of the invention had before been 
patented or described in any printed piililicntion. 

(ft) Mor.is V. Branson, cited in 2 H. Blacks. Rep. 489. Boulton v. Bull, Ibid. 468. 
Hornblowcr v. Boulton, 8 Term Rep. 9j. <, 


the means of protecting the rights ol patcntee.s in the courts were quite inadequate. The 
subjecO of patent-law reform was taken up by Parliament in 18ci, and an Act was passed 
substituting a board of commissioners for the coraplic.ated sy.stem of o/lices thflmgli wliich 
application.s had previously been obliged to pas.s; giving the patentee protection from the 
time of the nppUcnlirm, so that the benefit of the patent can no longe. bo lost by the secret 
escaping during the delay in issuing it, reducing the expenses and providing for the pay*"*' 
ment of the government fee in in'ntalments at intervals of some years.. A system of in¬ 
dexes was also introduced, the want of which had made it almost impossible for the 
inventor to ascertain whether any previous patent existed for the same thing. See Patent- 
Law Amendment Act, 1852,15 & 16 Viet. eh. 83; Coryton on Patents, Law Lib. vol. 90. 
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actually new and useful, it destroys the patent, even to the 
extent to which it might otherwise have been supported.^ A 
patent v'las declared void because it extended to a whole watch, 
whe^^ the ipvcntioh' was of a particular movement only, (o) The 
holder of a defective patent may surrender it to the department 
of state, and obtain a new one, which, being a continuation of 
the first, shall have relation to the emanation of the first, and 
the rights of the patentee shall be ascertained by the law under 
which the original application was made, (h) ^ In no case can 
a patentee, by taking out a new patent for the same invention, 
or by any other means, prolong his exclusive right beyond the 
limitation annexed to the first patent, (c) 

• A patent-right is personal property, and is assignable; and 
the patented article may be seized and sold on execution, {d) ® 

In addition to the ordkiary remedies by action, for violation 
of a pateflt-right,^ the party in possession will be protected in 


(a) Hill n. Thoiflpson, 8 Taunt. Rop. 37.5. 3 Meriviile’s Rep. 629. Jessop’s case, 
cited in 2 II. Rlncks. Rep. ,489. Brunton v. Hawkes, 4 B. & Aid. 540. Minter v. 
Mower, 1 Neville & Perry, 595. 

(b) Grant v. Raymond, 6 Peters's U. S. R. 220. Shaw v. Cooper, 7 Id. 292; 

■{cl Odiorifc v' The Arae.shury Nail Factorf, 2 Mason, 28. 

(d) Hesse v. Stevenson, 3 B. & Puller, 565. S.awin v. Guild, 1 Gallison, 495. 


1 If there be no fraud, and tlie title be not inconsistent with the specification, it is not a' 
fatal objection that the title is so general as to Ise capable of comprising a different inven- 

' tion. Cook t>. Pearce, 8 Ad. & El. (N. S.) K. 1044. 

As to what degree of uncertainty or generality will rendet'a patent void, see Hogg r. 
Emerson, 6 How. U. S. 437. Stevens a. Keating, 2 VVels. Hurl. & Gord. R. 7^2. Hast¬ 
ings V. Brown, le^E. L. & Eq. 272. Holmes v. Railway^ Co. Ib. 409. Tetley «. Easton, 
22 Ib. 821. Bush t>. Fox, 26 Ib. 404. Holliday v. Rheem, 18 Penn. 466. A patent should 
t»e construed favorably to the patentee. Goodyear v. R. R. 2 Wall. Jr. 366. Wlnans v. 
d)«imoad» 16 How. U. S. 330. KUtle v. Merfliim, 2 Curtis, C. C. 476. Allen v. Hunter,' 
6 McL. 303. As to what constitutes prior me, see HeatJi v. Smith, 26 E. L. & Eq. 165. 

2 The deAsion of the commissioner of patents!*, injrcspect to accepting the surrender of’ 
old patents and t^o granting of now ones, is not examinable by the U. S. courts. 

The patqptee will not be permitted to make a .surrender to the prejudice of thTj rights- 
of his assignees. Woodworth v. Stone, 3 Story’s R. 749. McBurney v. Goodyear, 11 Cush.- 
(Mass.) 669. • 

* But the patent-fiffhi cannot bo so seized and sold. Stevetfs c. Gladding, 17 How. U 
e. 447.* 

4 The sale of the product of a patented machine is’pot an infVingeraent of the patent.. 
Boyd V. M’Alpin, 3 McLean, R. 427. If the vendor is in any way connected ■with the use 
• of the machine, it would bo otherwise.* The sale of the thing patented is not, per <e, an 
infringement; but, accompanied by other oircpmstances, it may,bo evidence of an in- 

VOL. II. 41 
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the enjoyment of his right by injunction, provided he has had 
exclusive possession of some duration, (a) ^ If the right be 
doubtful, and the patent, be recent, the courts of equity will not 
interfere by injunction until the patentee has first* established 
the validity of his patent in a court at law. (6) ^ The courts 


» 

(a) Washburn v. Gonicl, 3 Story’s Rep. 122. 

(b) Sullivan v. Rcdfield, 1 Paine’s Rep. 441. Hill v. Thompson, 3 Merivale’s R. 
622. Livingston v. Van Ingcn, 9 Johns. R. 507, 585. Washburn v. Gould, 3 Story’s 
R. 122. The measure of damages is. in each case, a matter of fact for the discretion 
of the jury under the circumstances; and the better opinion is, that it is not the legal 
operation of the verdict, in a case of piracy for making and using a patented machine, 
(whatever measure of damages may be given,; to transfer to tlie defendant the future 
right to the use of the machine. A vSrdict and judgment against a trespasser, ftfr 
using the machine for one period, is no bar to a like action for the use ip another 
and subsequent period. Whitteniorc n. Cutter, 1 Gall. Rep. 478. Earle v. Sawyer, 

4 Mason’s Rep. 12-14. The law of patents in France is founded on decrees of the 
Constituent Assembly of December Slst, 1790, and January 7th and May 25th, 17915 
and it assures to inventors of discoveries in the arts, for a certain period, the exclusive 
right to make and sell their discoveries; and it makes no distinction between French¬ 
men and foreigners, or betwtum residents and non residents. Tlie French law admits 
of three distinct kinds of patent.s, viz : Patents for invc,ntions, patents for improve¬ 
ments, and patents for importations of foreign inventions unknown in France. Per- 
pigna on the French Law of Patents, pp. 23, 36, 47, 84. A decree of Napoleon, of 
the 13th of August, 1810, placed patents for importations on the .same footin;^ with 
patents for inventions; but that law is not now in force, and therefore patents for 
imported inventions cannot extend l)eyond the term fixed for the expiration flf the 
privilege in the foreign country. Il)id. pp. 84, 85. Tlie patent may be taken out for 
five, ten, or fifteen years, at tbe option of the patentee, under the charge of a tax pro¬ 
portioned to the time ; ami whoever fir,s*l imports a foreign discovery or improvement ^ 
is entitled to the privilege of an inventor. The patentee must exhibit a true and 
accurate specification of the principle*:, plans, and models of his discovery or importa¬ 
tion. If he obtains a paterft for tbe same object in a foreign country, he forfeits his 
French patent. The French' jurisprudence on this point is very fully considered by 
A. C. Renouatd, in his Traitd des Brevets d’Invention, dc Perfeetionnement et d’lm- 
portation, Paris, 1825. The conditions |iecessary tj the validity of a French patqp^ 


fringement. Byam v. Bullard, 1 Ourtis, 100. The exclusive use granted to a patentee 
does not extend to a foreign vessel entering^ American port; and the use of.n patented 
ii^rovement in tbe con.striictiori, fitting out, or equipment of such vessel, while tempora¬ 
rily there for the purposes of commerce, is not aninfrlngcmcnt of the rights of an American 
patentee, provided the im|lrovemciit was placed upon her in a foreign*port, and Is^author- 
ized by the laws of the country to which she belongs. Brown v. Dudbesuo, 19 Ifow. 
U, S. 183. ‘ . • 

t Woodworth r. Stone, 3 Story's Rep. 740. 

* Injunctions were allowed without nctlon.s at law, in Newall r. Wilscfn, 19 E. L. & Eq. * 
166; Goodyear o. l>ay,,2 Wnll. .Jr. 283. 




OF PERSONAL PROPERTY. 


48^ 


LEG. XXXVI.] 

having cognizance of the subject may award to the amount of 
treble the actual damages found by the 5ury, for making, using, 

^-—---;-—-—------- 

says M. Perpigna, arc, 1. The invention must be lawful. 2. It must be new. 3. The 
inventor., improver, or importer milst disclose at once, in the specification, his whole 
secret. 4. Whatever improveni^ts he makes, he must declare them, and obtain addi¬ 
tional patents for them. 5. After having taken a patent in i’rance, the patentee must 
not take a patent for the same thing in a foreign country. 6. He must put his inven¬ 
tion into practice within two years. See the French law and practice of patents for 
invetiiions, improvements, and importations, by M. Perpigna, p. 62. The same questions 
concerning the priority of invention and the requisite proofs, have disturbed the French 
tribunals, which have so long been agitated in ours. (Repertoire de Jurisprudence, • 
tit. Brevet dTnvention. Questions de Droit.) The law as to patents for new inven¬ 
tions and discoveries, in the dominions of the Emperor of Austria, rests upon an 
imperial decree of December 6th, 1820. By that decree, foreigners, residents, and non- 
resident8*may obtain patents on the same terms as the native sulyects. The objects 
of the patents are new discowrics^ but those arc considered as new which, although 
known in other countries, are not, at tlie time of the application, in practical use in the 
Austrian dominions, nor specifically described in any printed work. The patents 
may be taken out for (iftcen years ; and the application for them must describe, accu¬ 
rately and minutely, the invention, discovery, or improvement, and be accompanied 
with models, if the nature of tlie case requires them. " The patentee must put his 
invention into practice witlun one year from the date of the patent, or he forfeits it. 
See the substance of th^ Austrian decree, inserted in the Appendix to Mr. Phillips’s 
Treatise on €*atents. In the same appenditc is also given tfic patent law of the 
Netherlands, made in 1817. It is very analogous, in its chief provisions, to the Act 
of Gengress of 1836. It allows patents, not exceeding fifteen years, to the persons 
who have made any invention or essential improvement (not already used in the king¬ 
dom by another person, or described in any work printed or puflished) in any branch 
of arts or manufactures, and also to those wdjo shall first introduce or practise* in the 
' kingdom any invention or improvement made in foreign countries. Patents for 
foreign inventions or improvements, and under foreign patent, may be granted for 
the unexpired term ; but the^thing must be manufactured in the kingdom. A subse¬ 
quent patent in a foreign country vacates the patent joJind the thing patented must be 
put in practice within two years. The Spanish patent law is founded on a decree of 
ihe king and cortes, of October 14th, 1820. It grants a monopoly of any art or man¬ 
ufacture to the inventor, for ten years ; Jp him who improves it, for six years, and to 
him who inyjorts it, for five years. The law is well drawn and guarded, and - is an¬ 
nexed to the treatise of M. Uenouard. * • 

Tlie valuable Vork of Mr. Phillips, of Boston, on TheJ^w of Patents for Inventions, 
is an elab^Jrate production, and contains a critical examination of all the English and 
American cases applicable to the subject; and they are well digested. He has like¬ 
wise incorporated an his treatise mneh interesting information on the French law of 
patents* drawn from the excellent treatise of M» Renounrd ; so that the >vork gives us 
an enlarged and«accurate survey of the English and French, as well as American law 
of patents. 

It may be here observed, that although a merchant or trader has no patent-right 
relative to the disposition of his goods and manufactured articles, yet the law will 
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or selling the thing secured to another by patent; and all‘cases 
arising under the patent laws are made originally cognizable, 

- -—----- i ■ ...-- ^ - 

t 

throw a protection over the particular marks or signs he may habitually affix to his 
goods, to distinguish them from similar articles belonging to others; and if another 
■person fraudulently uses those murks and signs, with intent to injure,liim in his trade, 
he will be entitled to a special action on the case at law for damages, and to a much 
more prompt and effectual remedy in equity, by injunction to restrain such a fraudu¬ 
lent invasion of his private right. By statute of New York, of May 14, 184.5, and of 
New Jersey, 1847, to counterfeit or forge any private stamp or label, with fraudu¬ 
lent intent, is made penal. Pophqm’s Rep. 144, where Doderidge, J., stated a case 
of a successful action hi 22 Eliz., against a clothier, by another clothier, who used his 
marks to ill-made cloth. Sykes v. Sykes, 3 B. & Cre^sw. 541. Blofeld w. Payne, 
4 B. & Adolph 410. Knott v. Morgan, 2 Keen’s Rep. 213. Motley v. Downman, 
3 M. & Cr. 1. Taylor v. Carpenter, 11 Paige’s Rep. 202. S. C. 2 Wood. & M Rep, 1« 
Coates V. Holbrook, before Ass. V. Ch. Sandford, 3 N. Y. Legal Observer, 404. 
2 Sandford’s Ch. R. 586. Taylor v. Carpenter, Ibid. 603.i * 


1 The following prineiples seem to be established by the recent decisions on this sub¬ 
ject: • 

1. As to the right to trade-marks. 

Every manufacturer, and every inei chant for whom goods are maim Pictured, has the 
right to distinguish the goods h8 inanufiictuves or «ells by a peculiar ma’k or device, which 
no other person may assume. See ca«cs cited above, and Aliioske.ig Manufacturing Co. 
V. Spear, 2 Sandf. Law Rep. 599, 605; Clark v. Clark, 25 Barb. (N. Y.) 70. 

Aliens mAy assert this right in our courts equally with citizfns. Coates,v. Holbrook, 
2 Sandf. Ch. Rep. 586. Taylor v. Carpenter, Id. 60.3. S. C. 3 Story, R. 458. S. C. 2 Wood. 
& Min. R. 1. 11 Paige, 292. 

The right to trade-marks may be sold, so as to give the vendee an absolute propciljr in 
the same. Samuel v. l^crger, 24 Rarb. (N. Y.) 163. 

2. IPint is a violation of this right f 

Though the oivncr of tlie trade-mark is to be protected in the use of marks designating 
the origin or ownership of his articles, he has no right to the exclusive use of marks which 
baye no relation to the origin'or ownership, but only indicate their name or quality. Amos- 
keag Man. Co. v. Spear, 2 Sandf. Law Rep. 60G. Burgess u. Burgess, 17 E. L. & Eq. 267. 
Stokes V. Landgraff, 17 Barb. 608.* . ' 

A colorable imitation will be restrained; and an imitation is colorable which requires a 
careful inspection ,to distinguish its marks from those imitated. Partridge v. Menck, 
2 Sandf, Ch. R. 622. S. C. 3 Denio, 610. f'i. C. 2 Barb. Ch. Rep. 101. Clark v. Clark, 
26 Barb. (N, Y.) 76. Brooklyn White Lend Co.V JIasury, 25 Barb. (N. Y.) 416. Farina 
V. Silverlock, 39 E. L. & Eq. 614. i i 

If the violation be doubtful, the plsiintiff must establish bis right by an action at law 
before equity will grant an injunction. Cases, supra. And Spottiswoode v. Clarke, 

2 Sandf. Ch. R. 628. 10 Lond. .Jur. R. 1043. Merrimack Manufacturing Co. ft. Garner, 

3 E D. Smith (N. Y.) 387. Acquiescence in the violation will prevent an injunction. 

Rodgers v. Nowill, 17 E. L. «& Eq. 83, 146. • 

8. LiabiJity of those infringing the right. • • * 

An injunction is granted if the violktion be clear. Where a seller tranf/errod the trade¬ 
mark of the plaintiff from a siyierior to an inferior article of the pliiiritiff.’s manufacture, 
which usually bore a different mark, an injurictitJn was granted’on the grou4id of fraud 
against the plaintiff iind^ the public. Gillott v. Kettle, 3 Ducr, 624. See Farina v. Silver- 
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a| well in equity as at law, in the Circuit Court of the United 
States, and in the district courts having the jurisdiction of cir¬ 
cuit courts, with the right to a writ of error or appeal, as in other 
cases, to the Supreme Court of the United States, (a) 

• 

* (2.) As tQ copyrights of authors, {b) . *373 

The authors of books» niaps, cliarts, and musical com¬ 
positions, and the inventors and designers of prints, cuts, and 
engravings, being citizens of the United States, or residents 
therein, (c) are entitled to the exclusive right of printing, re- 


fa) Act of Congress, July 4, 1836, ch. 357, secs. 14, 17. • 

• (6) Since the last edition of this work, George Ticknor Curtis, Esq., already favor¬ 
ably kipo^n to the profession by his work on Merchant Seamen, has published an 
essay “on the law of coji^ru/ht in books, dramatical and musical compositions, letters 
and other manuscript engraving and sculpture, as enacted and administered in England 
and America." It is an admirable work, and worthy of the attcntive*perusal of the 
professionSl reader. 

(c) A bill was introduced into the Senate of the United States, in February, 1837, 
by Mr. Clay, extending the privilege of the Act to the i^jn-residcnt subjects of Great 
Britain and France in respq^-t to future publications. It was stated that as American 
authors could be protected abroad in their productions, under the copyright laws of 
those two kingdoms, .such an extension of the privilege was called for on a principle 
of rcciproeit/as well ns of justice. The bill,*wc regret to say, did not pass uifo a 
law. Mr. Licber, in a letter.to Mr. Preston on international copyright, (18404 lias 
urgeithe justice of such a law with his usual ability and force. In Bentley v. Foster, 
10 Simon, 329, the vice-chancellor of England held, that an aj^en, resident abroad, 


* 

lock, 39 E. L. & Eq. 614. An action at law lies for damngcs,,which are measured by the 
loss of sales to the owner, and injury done to the reputation of his business or merchan¬ 
dise.’ Taylor v. Carpoiiter, 2 Wood. & Min. 1, 20, 21., It would seem that to entitle the 
plaintitr to damages for past sales, the defendant must liave intended to deceive, or have 
known he was using plaintiff's marks. Rodgers a. Nowill, 6 Man., Gran., 5} S. Rep. 109. 
Taylor <». Carpenter, 11 Paige, Rep. 292. 

It is no excuse that one u.sing the traslc-iSarks of another informs his dealers of the 
imitation, for succeeding sellers may not make similar disclosures. Coates v. Holbrook, 
2 Saiidf. Oh.^Jep. 686. * • 

By a statute of New York, pa.ssed April 1,1860, cb. 12.3, tlie forging of trad^malfks, 
with inteiiUto deceive or defraud the purchaser or manufacturer, is made a misdemeanor; 
■ and the vending of goods, with forged stanms, scienter, without disclosing the fact to the 
purchaser, is likewise made penal. • ^ 

See lyi elaborate article on this subject in the Western Law Journal, vol. vi. p. 837, 
taken from Hunt'^s Merchants’ Magazine. , 

A public convdVance has a similar good will attached to it, and may be distinguished 
by a device or sign which will be protected. Stone v. Carlow, N. York Superior Ct. Law 
Reporter, Nov. 1850, p. 300. Knott v. Morgan, 2 Keen’s R. 213. 

41 * 
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printing, publishing, and vending them, for the term of twenty- 
eight years from the time of recording the title thereof; and if 

the author, inventor, or designer, or any of them, where 

* 374 the work was originally composed ‘ and made * by more 

than one persop, be living, and a citizen of the United 
States, or resident therein, at the end of the term, or, being dead, 
shall have left a widow, or child, or chUdren, either or all of them 
living, she or they are entitled to the same exclusive right for 
the further term of fourteen years, on complying with the terms 
prescribed by the Act of Congress. Those terms are, that the 
author or proprietor, before publication, deposit a printed copy 
of the title of the book, map, chart, musical composition, print, 
cu^ or engraving, in the cherk’s office in the district in which h© 
resides, and which copy is to be recorded; and that he cp,use to 
be inserted on the title-page, or the page next following, of each 
and every edition of the book, and cause to be impressed on 
the face of the map, chart, musical composition, print, cut, or 
engraving, or upon the title or frontispiece of a volume of the 
same, the following words: “ Entered, according to the Act of 
Congress, in the year —by A. B., in the' clerk’s office of the 

District Court of-,” (as the case may be.) He is then, 

within three months after publishing the book or other work as 
aforesaid, to cause to be delivered a copy of the same to, the 
clerk of the sa^d district court, who is once in every year to 
transmit a certified list of all such records of copyright, and 
the several books or other works deposited as aforesaid, to th(^ 
secretary of state, tb be preserved in his office. The violation 
of the copyright thus duly secured is guarded against by ade¬ 
quate penalties and forfeitures. 

T* 

• —-P--- 

r 

who composes a work abroad and, pi/olishcs it first in England, was entitled to the- 
protection of copyright. By the statute of 7 and 8 Viet. ch. 69, the queen in council 
may grant a copyright in any book, print, or works of art, which at the time of such 
order shall lie first publi.shcd in any foreign country, to the authors, &c., and their 
representatives and Assign's, for a tcrm,not exceeding that of the author’s copyright 
therein in England. 

Tlie earliest instance of a protected copyright for printing books was granted by 
the senate of Venice in 1469; and as early as 1486, a cen.sorship of the press, or 
restraint on the sale of printed hooks, was introduced in Germany. IlaUam’s Intro¬ 
duction to the Literat,ure of Europe, vol. i. 344, 348. 
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On the renewal of the copyright, the title of the work must, 
be again recorded, and a copy of the work delivered to the clerk 
of the district, and the entry of the record noticed as aforesaid 
at the beginning df the work ; and all these regulations must 
be complied with within six months befor^ the expiration of the 
first term. And in addition to these regulations, the author or 
proprietor must, within two months from the date of the renewal 
cause a copy of the record thereof to be published in one or 
more of the public newspapers printed in the United States for 
the space of four weeks, {a) 

. * It was for some time the prevailing and better opinion * 375 
in England, that authors had an exclusive copyright at 
common law, as permanent as the property of an estate; g,nd * 
that the statute of 8 Anne, ch. 10, protecting by penalties that 
right for fourteen yeai;g, wsas only an additional sanction, and 
made in affirmance of the common law. This poipt came at 
last to Be questioned; and it became the subject of a very 
serious litigation in the court of K. B. It was debated at the 
bar a‘nd upon the bench, with great exertion of the talent, and 
a very extensive erudition and skill in jurisprudence. It was 
decided that every author had a common-law right in per¬ 
petuity, independent of statute, to the exclusive printing arid 
publishing his original compositions, (b) The court were riot 
unanimous; and a'subsequent decision of the ^ouse of Eords, 
in Donaldson v. Becket^ in February, 1774, settled this very liti¬ 
gated question against the opinion of the K. B., by establishing 
that the common-law right of action (if any-existed) could not 
be exercised, beyond the time limited by the statute of Anne, (c) 

The* Act of Congress is ^pclarcd not to extend to prohibit the 
importation, or vending, printing, or publishing, within the 
United States, any map, chai't, or book, musical composition, 

-*—_— _t_. 

(а) Act of Congress, February 3(1, 1831, fch. 16. Tlie rights of authors in the 

printing, ytiblishing, profits, and sale of their works, pul>lished prior to the date of 
this statute, depended upon the Acts of Congress of 1790 and 1802; and for the 
protection of copyj-ight under tliosc statutes, see post,' p. 376, note a, the case of 
Wheaton o. Peters. See Dwight v. Appleton, N. Y. Legal Observer, vol. i, 195, on 
rite valid security of a copyright. • 

(б) ‘Millar v. Taylor, 4 Burr. Kcp. 2303. 

(c) Donaldsons v. Bcckct, cited in *4 Burr. Rep. 2408. 7 Bro. P. C. 88, S. C. 
Beckford v. Hood, 7 Term Rep. 620. , 
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print, or engraving, written, composed, or made by any person 
not a citizen of the United States, nor resident within the 
jurisdiction thereof.^ 

The statute of Anne had a provision against the scarcity of 
editions and exorbitaqcy of price. The Act of Congress has no 
sucinprovision; and it leaves authors to regulate^ in their dis¬ 
cretion, the number and price of theiiabooks, calculating (and 
probably very correctly) that the inl5§lest an author has in a 
rapid and extensive sale of his work, will be sufficient to keep 
the price reasonable, and the market well supplied. («) The 
Act of Congress, though taken generally from the pro- 
*376 visions in the statutes of 3 Anne, ch. 19, varies from *it 
in several respects. The statute of Anne did not difj- 
criminate, as the Act of Congress does, between natives and 
foreigners, or require any previous r-ssidence of the latter, but 
granted the privilege of copyright to every author of any 
book, {b) The statute of Anne renewed the copyright at the 
expiration of the fourteen years, if the author was then living, 
for another term of lourteen years, without any reentry and 
republication, as is required with us. In one respect, authors 
with us are exempted from an exceedingly onerous burden im¬ 
posed upon them by the statute of Anne, (c) That statute 
required not only the title of the book to be entered at Station- 

(o) Wlien the copyright, or the exclusive privilege of printing and selling books 
for a limited period was introduced in Spain, under Isabella, it was granted, says 
Mr. Prescott, (Hist, of Perdihand and Isabella, vol. ii. p. 207,) in consideration of 
the grantee selling at a reasonable rate; and foreign books of every description Were 
allowed to be imported into the' kingdom free of all duty whatever. 

(b) See D'Almaine v. Booscy, I Younger (5)llyer, 288. 

(c) The exemption of Ameriean authors, mentioned in the text, no longer existf. 
By an Act of Congress passed August 10th,'1846, ch. 178, sec. 10, it is provided that 
the author or proprietor of any boot, &c., for which a copyright slialle-ho secured, 
&c., shall within three months fiom the publication of said book8,^&c., deliver, or 
cause to be delivered, one copy of the same to the librarian of the Smithsonian Insti* 

» 

1 It has been decided lhat a purchaser at a sherilTs sale of a copperplate, on^wblch a 
map was engraved, docs not acquire the right to take impressions therefrdm and sell them. 
Stevens v. Cady, 14 IIo'w, 628. .^amo «. Gladding, 17 How. 447. Wood engravings, 
printed, or illustmtions of a book, arc protected. Bogue v. Honlston, 10 E. L. & Eq. 
216. ' ' 
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ers’ Hall, but nine copies to be deposited there for the use of 
the libraries of the two universities and other libraries; and the 
statute of 54 Geo. III. enlarged the number to eleven copies, 
by requiring two copies for libraries in the city of Dublin, (a) 

• In the case of splendid and expensive publications, supporting 
only a few cof)ies, this requisition is a very heavy tax upon^he 
author. The statute of ^Geo. II. ch.^ 13, securing the privilege 
of copyright for twenty-'eight years to the inventors of prints 
and engravings, did not require the deposit of any copies for 
public uses; whereas the Act of Congress requires the like entry, 
publication, and deposit in the case of historical and other 
prints, as in the case of books. The statute of 54 Geo. III. 
clf. 15B, greatly improved upon the statute of Anne, and gave to 
the author at once the full term of twenty-eight years; and if 
he be living at the end ef that period, then for the residue of 
his life. The statute of 5 and 6 Viet. ch. 45, provided still 
more amply in favor of authors, by declaring that every book 
published in the lifetime of its author shall endure for his natural 
life, and seven years Ipnger; and if the seven years shall expire 
before the end of forty-two years from the first publication, the 
copyright sijiall endure for such peripd of forty-two years, (b) 


tution,*and ono copy to the librarian of Congress Library, for the use of said libra¬ 
ries.” ’ p 

(a) A statute of Wm. IV. repealed this part of the former Act, and reduced the 
number of deposited copies to five The Jaw*of cop 3 'right was again amended by 
the Act of Sand 6 Viet. ch. 45; and by a clause in the Acts^of 8 and 9 Viet. ch. 93, 
the absolute prohibition of foreign repiiiits of copyright books is extended to the 
^BritisH colonial possessions. 

(A). Undfer the English statute of 54 Geo. III., the omission to enter the work at 
Stationers’ Hall deprived the author of tlie penalties given to him for breiK’h of the 
copyright, and subjected him to certain small ^ufeiturcs ; and his exclusive copyright 
still existed, and he might sue for daniuges’on the violation of it. Beckford v. Hood, 
7 Term Rep. #20. Stat. 5 and 6 Viet. ch. 45, S. 1*.'^ The Act of Congress is not sus¬ 
ceptible of that cQjistruction, though the omission to deposit a copy of Uw Iwok in the 
clerk’s office^ndor the Act of Congress of 1831, does not deprive the author ftf his 
vested copyright, nor of his remedies under the statute. That provision is merely 
directory. It has been decided in a case of copyright, under the Act of Congress of 


1 In Jollie V. Jaqaos, (S. Dist. ofN. York,) it wn« held that the delivery' of copies to the 
two librarians was not a prerequisite to the title to a copyright. 1 Blatchf. R. 618. 

* Lover i>. Davidson, 38 Eng. L. & Eq. Iso. Chappell v. Davidson, 86 Eug. L. & Eq. 
821. 
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*377 • The cognizance of cases arising under the Act of 

Congress securing to authors the copyright of their pro- 


1790, that after depositmg the title of the book in the clerk’s office, the cxclnsive rifrht 
was ^ipstcd, and that the publication of the title, and the deposit of a, copy of the book 
in the secretary’s office, were acts merely directory^^and constituted no part of the 
essential requisites for securin*^ tlje copyrifjht. Nichols v. Rugglcs, 3 Day’s Conn. 
Rep. 145. But under the Act of 1802, the publication was held to be essential. Ewer 
V. Co.xe, 4 Wash. C. C. Rep. 487. And in Wheaton v. I’eters, 8 Peters's U. S. Rep. 
591, the question of copyright was discussed by counsel with great learning and 
ability, and a majority of the Supreme Court held that an author had no common-law 
copyright in his published works ; that if such a common-law right ever existed in 
England, yet there was no common law of the United States on the subject, and there 
was no evidence or presumption that any such common-law right had ever been intro¬ 
duced or adopted in Pennsylvania, where the controversy in that case arose; and that, 
as in England, since the statute of 8 Anne, an author’s exclusive right Kif literary 
property in his published works was confined to the pyriod limited by the statute, so 
in that case the author’s right depended upon the Acts of Congress of 1790 and 1802. 

It was further held that the requirements in the Act of 1790, as explained a»d amended 
by the Act of 1802, to deposit a copy of the title in the clerk’s office, and to insert'a 
copy of that record in the title-page of the work, or in the succeeding page, and to 
publish the same for four wlicks in a newspaper, and to deposit a copy of the work, 
within six months, in the office of the secretary of state, were all acts essential to the 
title, and necessary to be performed, to enable the author to claim the protection and 
benefit of those statutes. The court ’‘kewise declared that no rcportei had or could 
have any copyright in the written opinions delivered by the judges of that court. 
The minority/)f the court held that authors had a common-law right in their jyorks, 
which existed independent of the Acts of Congress, and under the common law of the 
several states ; and ihat the statute right and remedy vested upon recording the title- 
page of the book, and inserting a copy of the Act in the page next to the title-page: 
and that the subsequent notice and deposit were merely directory, according to the 
decision in Nichols v. Rugglcs. 

M. Renouard, the author of a' treatise on patents, as mentioned in a preceding.note, 
has published a dissertation on«the rights of authors, in which he contends that authors • 
have not, upon just principles, any peiqjctual copyright, and are only entitled to the 
protection and remuneration which statute law affords. The substance of that disstyf- 
• tation is given in the American Jurist,‘No^43, for October, 1839; and if the reason 
and policy upon which the opinion of M. Renouard is founded be not sufficient, we 
are nevertheless satisfied that tin protection of copyright in perpetuity, independent 
of statute provi.sion, as was once contended for in the great case of Miller a.. Taylor, 
is visionary and impracticable. . , „ , 

The French law of copyright is founded on the republican decree of ‘July 19th, 
1793, which gave to attthors of writings of all kinds, coinposcrr, of music, painters, 
and engravers, a right for life in their works, and to their heirs for ten years after 
‘ their deaths, with strong provisions against the invasion of 8uch,»litcrary property. 
One copy was to be deposited in the national library. The imperial decree of the 5th 
February, 1810, made some modifications of that law, and gave the riglft to the author 
for life, and to his wife, if she survived, for life, and to their children for twenty 
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dactiona, belongs to the courts of the United States; 
but there * are no decisions in print on the subject, and * 378 


years; and the right was secured by adequate civil penalties. A number of interest¬ 
ing questions have been discussed and dei'idcd in the French tribunals under the 
above law, and tljpy are reported in the Repertoire do Jurisprudence, par Merlin, tit. 
Contrefa^on, sec. 1-15; arnl in his Questions de Droit, tit. Propridte Litteraire, 
secs. 1, 2. In the case of Masibn & Besson v. Moutardier & Leclere, in the latter* 
work, sec. 1, a new edition of the Dictionary of the French Academy, with colorable 
additions only, was adjudged to be a fraudulent violation of the copyright; and 
Merlin has preserved his elaborate and eloquent argument in support of literary prop- 
• eriy. In'the case of Lahante & Bonnemaison v. Sieber, the question was concerning 
the rights of foreign authors ; and it was decided and settled on appeal, in March,, 
1810, that the French assignee of a literary or musical work, not published abroad, 
acquired iu France, after conforming to the usual terms of the French law, before any 
publication abroad, the exclusive copyright under the law of 1793. See Questions de 
Droit, tit.vPropridtd Litte'rairc, sec. 2. It is understood to be lawful to publish in 
France, without the permissioii of tlie author, a work already published in a foreign 
country. Repertoire, ub. sup. sec. lOe The French law is much more liberal* in the 
protection of intellectual productions to autliors and their heirs, than either the.Eng¬ 
lish or our American law; and it is a curious fact in the history of mankind, that the 
French national convention, in July, 1793, should have busied themselves with the 
project of a law of that kind, when the whole republic rfas at that time in the most 
violent convulsions, and tin? combined armies were invading France and besieging 
Valenciennes; when Paris was one scene of sedition, terror, proscription, imprison¬ 
ment, and judicial massacre, under the forms qf the revolutionary tribunal; when the 
convention had just been mutilated by its own denunciation and imprisonment of the 
deputies of the Gironde party, and the Avhole nation was preparing to rise in a mass 
to expel the invaders. If tRe production of such a law, at such a crisis, be not resolv¬ 
able into mere vanity and aifectation, then indeed we may well £,®y, with Mr. Hume, 
so inponsisteirt is huutan nature with itself, and so easy do gentle, pacific, and gen¬ 
erous sentiments ally both with xhe most heroic courage and the fiercest barbarity ! 

There is a disposition in France to enlarge still further,the term of an author’s 
prope^rty in his works ; and the commissioners appointed by the king to frame a new 
law on the subject,*reported, in the summer of 1826, th« draft of a law, in «rhicii they 
proposedjo give to authors and artists of works of all kinds, property in their works 
fqf life, and to their legal representatives for fiftj' years from their deaths ; 'and copy¬ 
right in a work to be protected from piracy^y representation, as well as piracy by 
publication. But it is understood that the French copyright still rests upon the pro¬ 
visions of ISfO, and that the proposed modificaflong of 1826 did not pas^ into a law. 
In Prussia, by an*ordinance of the king, in June, 1837, copyright endures for the lifis 
of the authw, and to his heirs for thirty years after his death. The rapid and piratical 
reprint in Belgium of French books, as soon as they are out, and the consequent 
diffusion of them al^ovcr France, ruins the value of copyrigljt in France. There is 
the same evil as respects French Switzerland. Copyright has a fair claim to inter¬ 
national protectiop.. In Germany, Copyright is perpetual; but it cannot be of much 
value, for there is no one uniform Germanic legislation on the subject, to protect 
copyright among so many independent kates, using a common language. It is siud, 
however, that there is a i^eciproeal security of copyright by treaty between Prussia 
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we must recur for instruction to principles settled by the 
English decisions under the statute of Anne, qnd which are, no 
doubt, essentially applicable to the rights of authors under the 
Act of Congress.- 

It was decided, in Coleman v. Wathen, (a) that the acting of 
a ckamatic composition on the stage, was not*^ publication 
• within the statute. The plaintiff had purchased from O’Keefe 
the copyright of an entertainment called the Agreeable Sur¬ 
prise, and the defendant represented this piece upon the stage. 
The mere act of repeating such a performance from memory, 
.was held to be no publication. On the other hand, to take 
down from the mouths of the actors the words of a dramatic 
composition, which the author had occasionally suffered to be 

___ e _ 

and Austria; and by the act of union of the €erinanic confederacy of 1815, the diet 
was directed to make uniform decrees for the protection of copyright. By the Trus- 
sian ordinance of June, 1837, the co])yiight law of that kingdom applies generally 
to works published in foreign states, provided the copyright law of such state applies 
to and protects worts published in the Prussian dominions. So, also, the English 
statute of 1 and 2 Victoria-, ch. 59, secuics to authors, in certain cases, the inter¬ 
national copyright, by allowing the queen in council to grant to authors of books, 
which shall thereafter be published in^any foreign country to be specifiod in the order, 
the privilege of copyright in the British dominions, for a term not exceeding that 
granted to British authors, upon entry and deposit of the work with the warehouse 
keeper of the company of stationers in London ; the grant to be upon the condition 
that British authoi ^ have the like jirotection in the foreign country. The case of 
Germany shows how in^]^ortant it was in this country, that the law of copyright 
should rest on the broad basis of federal jurisdiction. By the law in liussia, as 
established in 1828, copyright in books and translations is secured to an author for 
life, and to his heirs, after hits death, for twenty-five years, and no such right can bo 
sold for debt. In May, 1840, .ft treaty was entered into by the Sardinian and Austrian 
Lombardy governments, providing for the security of literary property wji^hin their 
respective dominions; and the king of the Two Sicilies, the Grand Duke of Tos¬ 
cany, and the Dukes of Lucca and IWodejia, have acceded to the treaty. This is 
justly deemed a very au.spicious event in the history of copyright. The copyright, 
or right of property in works of s'-ience, literature, and art, including pictures, statues, 
drawings, copperplates, and lithographs, appearing within their •respective Italian 
states, is secured to the author and his assigns for his life, and for thirty years after 
his death. If published after his death, it is protected for forty years from the time 
of publication. Evcry,^irticle of an encyclopedia or periodical w,ork, exceeding three 
printed sheets, is to be held a separate work, and all allowable extracts are to be 
confined to three printed pages of the original. In Holland and B^clgium, the author 
is protected in his copyright during his life, and to bis legal representatives during 
twenty years after his death. 

(a) 5 Term Kcp.,245. 
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acted, but never printed or published, and to publish it from 
the notes so taken down, was deemed a breach of right; and 
the publication of^the copy so taken down (being the farce 
entitled Love ^ la Mode) was restrained by injunction, (a) 
Since the case above mentioned, injunctions have been 
granted in chSincery even * against the acting of a dra- *379 
matic work, without th^ consent of the proprietor; {b) 
and the narrow and unreasonable construction given to the 
claims of an author by the K. B., seems to have been very 
properly enlarged by the court of chancery. But as the lord 
chancellor, as late as 1822, took the opinion of the court of 
K. B. whether an action would lie for publicly acting, and rep- 
relenting for profit, a tragedy altered for the stage, without the 
consent ^f the owner of the copyright, — and as that opinion 
was against the action,^t is probable that the rule in chancery 
will conform to that at law. (c) ^ In England, therb may be 
relief granted against the piratical publication for profit, of 
lectures delivered orally, and taken down in short hand by the 
pupils. {(1) 2 But reliiif for such an injury does not seem to 
come within any of the provisions of the Act of Congress on 
the subject© of copyrights ; and if i^ can be afforded at all, it 
must be upon the principles of the common law, under the 
state* jurisdictions, {e) 


> • 

(а) Macklin v. Richardson, Arab. Rep. 694. 

(б) Morris v. Harris and Morris v. Kelly, cited in Eden on.Injunc. 198. 

(c) Murray v. Elliston, 5 Barnew. & Aid. 657. 

(d) Aberncthey «;• Hutchison, reported in Maugham qp Literary Property, 147-154. 
The statute of 5 and 6 Wm. IV. ch. 65, has since secured to oral lecturers the sole 
liberty of printing and publishing their own compositions. 

(c) In Clayton v. Stone, decided in the Circilftt Court of the United States, at New 

« ' • * ~~ 

t By the statute^S and 4 W. IV. ch. 16, § 2, in England, and statute 1866, ch. 169, in 
the United St^ites, dramatic authors are protected in the exclusive right to the representa¬ 
tion of their ^orks upon the stage. 

* Bartlett ». Crittenden, 4 Mc’L. 300,6 Me’!.. 32. Nor is it a publication for a teacher to 
allow his pupils to cop5^ his MSS., Ibid. It is an infringement oT copyright under St. 5 
and 6 Viet. ch. 46, to lithograph copies of a song for private use and not for sale. Novello 
V. Sudlow, 11 Eng.«L. & Eq. 492. One who adapts w*ords of his own to an old song, 
adding thereto a prelude and accompaniment, acquires a copyright in the combination 
and may properly describe himself as proprietor of the entire oorabination. Lover v. 
Davidson, 38 Eng. L. Sc Eq. 180. 

VOL. II. 
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If an author first publishes abroad, and does not use due dili¬ 
gence to publish in England, and another fairly publishes his 
work in England, it^is held that he cannot sue for a breach of 
copyright. Whether the act of printing and publishing abroad 
makes the work publici juris, is not decided. It becomes so if 
the author does not promptly print and publish* in England; 
and the statute of Anne had a reference to publications in Eng¬ 
land, and it was them only that it intended to protect. («) 

An injunction to restrain the publication of unpub- 
*380 lished •manuscripts has been frequently granted in Eng¬ 
land ; {h) and on the ground that the author had a prop- 


_ » ^ 
York, December, 1828, it was held, that a price, airrent, published in a semi-weekly 

newspaper, was not a book, within the Act of Congress, because not a wori of science 

or learning, but of mere industry. - , 

(а) Clemcnti v. Walker, 2 Barnew. & Cress. 861. In the case of Chappell u. Pur- 
day, 1845, 14 Meeson & W. 319, the Lord Ch. Baroir, upon a review of .the English 
authorities, declared the result to be, that if a foreign author, not having published 
abroad, first publishes in England, he may have the benefit of English statutes of 
21 James I. and 54 Geo. II5 ; but that no ease had decided that if the author first pub¬ 
lished abroad, he can afterwards have the benefit of thdm by publishing in England. 
The decision in the case was, that a foreign author residing abroad, or the assignee of 
a foreign author, who composes and ,nublishcs his work abroad, had not at common 
law, nor under the English statutes above mentioned, any eopyright.in England. The 
British statutes, said Ch. B. Pollock, meant only to protect British subjects, and to 
foster and encourage British industry and talent.^ 

(б) Eden on Inj&actions, 275. 


t In Boosey a. Purday, 13 Jurist Rep. jiart 1, p. 918, it was decided that a foreign author 
residing abroail, or his assign, \ias not entitled to the benefit of the statute*. 8 Anne, ch. 
19, and 64 Geo. III. ch. 166. These Acts have, however, since been repealed. 

In the case of Brwsey v. Davidson, 13 Jurist, part 1, p. 678, it would seem that the de¬ 
cision was directly contrary, as it was also in the previous case of Cocks v. Purday, 6 Man. 
Gran. & Scotty 860. The last case w'u.s under the existing statute of 6 & 6 Viet. ch. 45; 
but the case of Booscy v. Purday is the l.^lostf The law on thi.s point is considered ns un¬ 
settled in England. See an elaborate article on this subject, taken from the London Jurist, 
in the U. S. Law Magazine for De^. Ib'iO, vol. ii. p. 624. ‘ 

Since the preceding note was written, a decision has been made in tlio*Exchequer Cham¬ 
ber, that the assignee of a work, written by an alien in a foreign country, but.never before 
published, is entitled to the protection of the English copyright laws, upon Taking out a 
copyright in England. Boosey c. Jefferys, 1851, 4 E. L. & Eq. 479. The case was 
finally decided in the Hduse of Lord-,, August 1, 1864. 

The decision of the Exchequer Chamber was reversed. It was held that a foreigner 
could not obtain an Engli.sh copyright by first publishing, while a resident abroad, a work 
in England; and that his assignment conferred no right to a resident of England. It was 
said, that if a foreigner was in England at the time of the first publication^ and thus owed 
a local allegiance to the crown, he could obtain a copyright for his works. 
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erty in an unpublished w^rk independent of the statute, (a) ^ 
Literary property is the ownership to which an author is enti¬ 
tled in the original manuscript of his literary work; and the 
identity of the worlc consists in the sentiment and language, (ft) 
It is clearly the author’s exclusive right, inasmuch as it is created 
by his own labor and invention; and the reason and moral sense 
of mankind acquiesce ift the 

Congress says that no peil^n shqll be entitled to the benefit of 
the Act, unless he shall, before publication, record the book in 
thfe clerk’s office of the District Court, by depositing a printed 
copy of the title with the clerk; but there is another section of 
the Act which declares, that if any person should print or pub¬ 
lish any manuscript, without the consent of the author or pro¬ 
prietor, ^he being a citizen or resident of the United States,) he 
shall be responsible in damages by a special action on the case. 
The courts of the United States are authorized to grant injunc¬ 
tions to protect the violation of the rights of authors and invent- 


(а) Duke of Queensberry Shebbeare, 2 Eden’s Rep. 329. Southey v. Sherwood, 

2 Merivalo’s Rep. 435. Macklin v. Richardson, Anibl. Rep. 694. White v. Geroch, 
2 Rarnew. & Aid. 298. ^ 

(б) The identity of a literary composition, says Sir Wm. Blackstone, consists en¬ 

tirely Jn the sentiment and the lanj;uage. The same conceptions, clothed in the sartie 
words, must necessarily be tiie same compo.sition. 2 Blacks. Com. 406. The copy¬ 
right applies to the peculiar expression of ideas which the autSbr has used, and a 
work may be the subject of cojiyright, although the materials which compose it may 
bft found in the works of other autliors antecedently printed, provided the plan, the 
arrangement, and the combination of those materials be (original, and which must 
necessarily be the result of intellectual exertion and skill. It is of no consequence 
whether the invasion of the copyright be a simple reprint, or by incorporating the 
whole, or a large portion thereof, in some larger work. The form iq which the piracy 
is^eflPected is not material. Gray v. Russell, C. C U. S. for Massachusetts, October, 
1839. 1 Story’s Rep. 11. Plmerson v. Davibs, 3 Story’s Rep. 768. An equitable 
right to a copyright is equally within the protection of the law. Shudwell, Vice- 
chancellor, in*Bohtt V. Bogue, Eeb. 1846. • 


1 The autfior of works of literature, art, or science, has such exclusive right of property 
in such works, while they remain unpublished, that the court will restrain any person 
not having title, frotnepublishing any list or descriptive catalogue of such works. Prince 
Albert a.IStrange, (Eng. Ch.) Law Reporter, July, 1849, vol. xii. p. 133. 

A writer in the London Jurist, (Feb. 1849,) intimatesMoubts, and with apparent justice, 
of the correctness of this position. It is certainty errrying the right of autliors to a great 
extent to restrain by injunction the cominlinication, not only of the works themselves, but 
the fact of their existence, and the designation of the mode of their existence. 


solidity of the title. The Act of 
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ors, and to protect manuscripts fro|p piratical publication, (a) * 
No length of time will authorize the publication of an author’s 
original manuscript -without his consent. , In England, the pub¬ 
lication of private letters, forming a literary composition, has 
been restrained, on the ground of a joint property existing in 
the writer, as well as in the person to whom thii letters were 
addressed. The letters of Pope, Swift, and others, and the let¬ 
ters of Lord Chesterfield, were preUnted from a surreptitious 
and unauthorized publication by the process of -injunction. 
Lord Ch. Hardwicke declared that the receiver of a private 
letter only acquires a qualified interest in it. The paper on 
which it is written may belong to him, but the composition 
does not; and he cannot publish it without the consent 
*381 of the writer, (b) In the case of Perceval v. * PJnpps^ (c) 
" the vice-chancellor held, that private letters, having the 
character of literary composition, were within the spirit of the 
Act protecting literary property; and that by sending a letter, 
the writer did not give the receiver the right to publish it. But 
the court would not Interfere to restrain the publication of com¬ 
mercial or friendly letters, except under circumstances, (d) The 
publication or production of business letters migh|i often be 
necessary in one’s own defence. If the publication of private 
letters would be a breach of trust, the publication has been, and 
may be restraiced. (e) It is easy to perceive the delicacy and 


(n) Act of Congress, Fbbrunry 3(1, 1831, sec. 9. 

(t) Pope V. Curl, 2 Atk. K»p. 342. Ttiomp'-on v. Stanhope, Amb, Rep. 737. In 
1804, the Court of Sessions in-Scotland interdicted, at the instanc-c of thc„chi!droB, 
the publication of the manuscript letters of the poet Burns. Cadell & Davis v, Stew¬ 
art, cited in 1 Bell’s Com. 116, n. <1 

(c) 2 Ves. & Bea. 19. ^ 

(d) In Wetmore v. Scovell, 3 Edward’s N. Y. Ch. Rop. 515, the vice-chancellor re¬ 
fused to exercise the power to piv-went the publication of private letters of business, 
le^n tl\fy possessed no atlrilmfe of litrrnrij composition. 

(e) Pferceval v. Phipps, 2 Vos, & Bea. 27. Earl of Granard v. Dunkin, 1 Ball & B. 
207. G(’C V. Pritchard, 2 Swan.st. Rep. 418. Mr. Justice Story ns.serts strongly the 
propriety of the jurisdien'on, by injunction, to restrain the public/Uioii of private let¬ 
ters, though not .strictly literary compositions, except when called for in the admin¬ 
istration of public justice. Com, on Eq. Juri.sprudence, vol. ii. ^^,944-960. Denis 


1 Bartlett v. Crittenden, 5 McL. 32, 
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importance of this branch*of equity jurisdiction relative to the 
publication of manuscripts and private correspondence. The 
publication of private letters ought to bO restrained, when it 
would be a breach of confidence and trust, as letters of court- 
ship; or when injurious to the character and happiness of 
others.* On* the other hand, the courts will not lend their pro¬ 
tection to works whiclt are evidently injurious to the public 
morals or peace, or are an offence against decency, or arc libels 
upon individuals, [a) 

A copyright may exist in a translation as much as in an 
original composition, and whether it be the result of personal 
application and expense, or a gift, [b) ^ A copyright may ex- 


V. Leclerc, 1 Martin’s La. Ttcp^297 This doctrine is sound and just, that a*coiirt of 
equity ouftht to interitObc where a letter from its very nature, as in the cases of mat¬ 
ters of business, or fdendship, or advice, or family or private confidence, imports the 
implied or necessary intention and dull/ of privacy and secrecy, or where the publica¬ 
tion would he a violation of trust or confidence, founded in contract or implied from 
circumstances ; or when made for the purpose of inilulgiag a gross and diseased pub¬ 
lic curiosity by the circulatian of private anecdotes, or family secrets, or personal con¬ 
cerns. Story, uhi supra, secs. 947, 948, 949.“ 

(o) Fores v. Johnes, 4 Esp. N. P. Jtep. 97. Hime r. Dale, 2 Campb. Rep. 27, n. 
Southey V. ^icrwood, 2 Mcrivale’s Rep. 435? Walcot ?). Walker, 7 Ves. 1. Law¬ 
rence Smith, Jacob’.s Rep. 471. Murray i-. Benbow, and Lawrence v. Smith, de- 
cided*in 1822, and cited in Maugham on Literary Property, 90, 91. 

(t) Wyatt V. Barnard, 3 Ve.s. & Bca. 77. 


1 The authority of chancery to restrain the publication of pgvate letters, upon petition 
of the author or owner, has been held to rc'-t exclu.sively upon the ground of their value to 
the complainant, ns literary property. Where letters were published under circumstances 
calculated, to greatly wound the •feelings of the autlior, ifnd which ho would never have 
consented to pubh.sh, an injunction restraining such publication was dissolved, on the 
ggound tliat “ the complainant never could have considered them as of any value what¬ 
ever, as literary productions.” H«yt v. Ma^keiuie, 3 Barb. Ch. R. 320. 

2 A translation is no infringement of copyright even when another translation has been 
published undftr the author’s sanction. Stowe v. Thopias, 2 Wall. .Ir. 647. 

8 In the case of»Wool.sey v. Judd, 4 Duer, (N. Y.) 379, the New Yoik Superloi^Court 
made a very^thorough examination of the law as to the publication of private letters. In 
a very admftable opinion rendered by Mr. Justice Duer, tlio court refused to be bound by 
the decision in Wetmorc v. Scovcll, and the decision of Chancellor Walwortli in Hoytr. 
Mackenzie. They hAd that these cases, together with the case of Perceval v. Phipps, on 
which they were founded, were a departure from the law. And they considered tlio law 
well established, tl»t the writer of letters, whether they are literary compositions, or famil¬ 
iar letters, or letters of business, possesses^ the sole and exclusive right of publishing the 
same, and, without his consent, they cannot be published by the person to whom they are 
addressed, or any other, unless it bo shown that the publlcaticrn of tUe letters is necessary 

42* 
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iat in part of a work, without having an exclusive right to the 
whole, Gray’s poems were collected and published, with 
382* additional pieces, by Mason ; and Lord Bathurst * pro¬ 
hibited by injunction the unauthorized publication of the 
additions, (a) So Lord Hardvvicke restrained a defendant from 
printing Milton’s Paradise Lost, with Dr. Newtoh’s notes, (d) 
A mere colorable abridgment of a bodk is an evasion of the 
statute, and will be restrained; but, as Lord Hardwicke ob¬ 
served, this will not apply to a real and fair abridgment; for an 
abridgment may, with great propriety, be called a new book. 
It is often very extremely useful, and displays equally the in¬ 
vention, learning, and judgment of the author, (c) A dond Jide 
abridgment of Hawkesworth’s Voyages has been held no violai* 
tion of the original copyright, {d) So, an abridgment of John¬ 
son’s Rasselas, given as an abstract in* the Annual Register, 
was held not to be a piratical invasion of the copyright, but 
innocent, and not injurious to the original work, (e)^ 


(а) Mason v, Murray, cited in 1 East’s Rep. -169. 

(б) Lord Kenyon, in East’s Rep. 3G1. Tonson v. Walker, 17.52,3 Swanst. Rep. 
672. Though there was nothing nc\y in Miltan’.s Parailiio Lost, w;th Newton’s 
notes, except the notes, Lord Hardwicke granted an injunction against the whole 
book; but the rule seems now to be, that chancciy cannot grant an injunction against 
the whole book, on account of the piratical quality of a part, unless the part pirated is 
such, that granting ^in injunction against that part necessarily destroys the whole. 
An action at law may be brought for pirating a part. Lord Eldon, in Alawnian v. 
Tegg, 2 Kussell’s Reji. 398. x\n editor may have a copyright in hi.s own marginal 
notes. Wheaton o. Peters„8 Teters’s Rep. 591. 

(c) Gyles v. Wilcox, 2 Atk.^Rep. 141. 

(d) Anon. Loftt’s Rep. 775. , 

(e) Dodslcy v. Kinnersley, Amb. Rep. 40.3. This latitudinary right of abridgment 
is liable to abuse, and to trench upon the copyright of the author. The question as to 
a bond Jide abridgment may turn, not sL much upon.the quantity as the value of the 
selected materials. All the vital part of another’s book, said Lord Cottciiham, might 
be taken, though it might be of a small proportion of the book in quantity. The 
slightest circumstances in the.se cases, u.s Lord Flldon well observed/ make the most 
important di-stinctioh. Wilkins v. Aikin, 17 Vesey, 425. Brainwell v, Halcomb, 
3 Mylne & Craig, 737. Saunders v. Smith, Ib. 728, 729. Mr. Justice Story makes 
some very just and jiertincnt observations on this point in the case of Gray v. Russell, 


to the vindication of the receiver’s rights or conduct, against unjust claims or imputations; 
and that a court of equity will interpose to prevent the publication of letters without the 
consent of ttie writer, unless such necessity be shown. * 

1 Sec, on infringement by abridgment, Story’s Executors v, Holcombe, 4 Mc’L. 306. 
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A person cannot, under the pretence of quotation, publish 
either the wliole, or any material part of another’s work; but 

C. C. U. S. for Massachusetts, October term, 1839, 1 Story’s R. 11. And as evidence 
of the sensibility as well as good sense and sound morality of auihors on this sub¬ 
ject, we may rofe% to Dr. Lieber, who condemns this abuse of copyright under the 
shape of abridgments, and holds that it is as if a man had a right to cut the ears of 
my corn, provided he leaves the lialks untouched. Politial Ethics, vol. i. 133. Lord 
Campbell, in his very interesting and learned *• Lives of the Lord Chancellors,” 
vol. V. 56, questions the extent of the rule laid down by Lord Hardwicke, which 
may extend to an abridgment tending to injure the reputation and lessen the profits 
of the author. In Curtis’s Treatise on Copyright, the author reviews critically the 
English and American cases on this point, and arrives at the following conclusion : 

“ The result to wliich English and American jurisprudence ought to conie upon this 
question, is, tliat an abridgment, in which the text, the plan, the ideas, arguments, 
narrative, and discussion of an original author arc reproduced, in a condensed form, 
is a violafiton of his right of property.” Curtis on Copyright, p. 280. He cites 
Renouard’s Droits d’Auteurs, tom. i. pp. 249, 269, and tom. ii. pp. 29-34, by' which it 
seems that in France, by the law of 1793, and in Beltjium, by a law of J:lio 25th Jan¬ 
uary, 1817, and by the Fnissuin law of the llth June, 1837, abridgments, without 
license, are violations of the author’s rights. 

There would seem to be little doubt that the case supposed by Mr. Curtis, and 
indeed much less than the case supposed, would be a violation of copyright; and, at 
the same timCj it may be admitted that no monopoly can or ought to exist in ideas. 
In the appendix to Maugham’s Treatise on the Law.s of Literary Property, pp. 211-228, 
various opiniens arc collected on the nature of«litcrary property, which, if allowed to 
be correct, may have decisive effect in resolving the present inijuiry'. A writer in the 
Monjily Review for 1774, (Maugham, appendix, p. 221,) observe.s: “Everyman's 
ideas are doubtless his own, and not the less so because another person may have 
happened to fall into the same train of thinking with himself, fiut this is not the 
property which an author claims ; it is a property in literary composition, the iden¬ 
tity of which consists in the same thoughts, ranged in the same order, and expressed 
in the same words.” Mr. Hargrave’s opinion is to the •same effect, (Maugham, 
p. 216) ; “ The subject of the property is a written composition ; and that one writ¬ 
ten comp^osition may be distinguished from another ia»a truth too evident to be much 
argued upon. Every man has a mode of combining and expressing his ideas pecu¬ 
liar to himself. The same doctrines, the same opinions, never came from two persons, 
or even from the same person at different tin^s, clothed wholly in the same language- 
A strong resemblance of style, of sentiment, of plan, and disposition, will frequently 
be found; bUt there is such an infinite variety ii^ the modes of •thinking and writ¬ 
ing, as well in elie extent and connection of ideas, as in the use and arrangement 
of words, ^hat a literary work, really original, like the human face, will always hav« 
some singularities, some lines, some features to characterize it, and to fix and establish 
its identity.” , , 

These opinions seem to accord in the principle, that the proper object of the copy¬ 
right is the peculiar expression of the author's idear, meaning by this, the structure of 
his work, the sequence of his remarks, and, abo^'e all, his Ipngnage; and that this 
peculiarity is always distinguishable, aS, by a law of nature, every human production 
is stumped with the idiosyncrasy of the author’s mind. 
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he ra*£iy use, what is in all cases very difficult to define, fair 
quotatidn. (a)^ A man may adopt part of the work of another. 
The quo auimo is the inquiry in these cases. The question is, 
whether it be a legitimate use of another’s publication, in the 
exercise of a mental operation, deserving the character of an 
original work, {b) If an encycloptedia or review should 
383 * copy so much of a book as to serve as a * substitute for 
it, it becomes an actionable violation of literary prop¬ 
erty, even without the animus furandi. If so much be extracted 
as to communicate the same knowledge as the original work, 
it is a violation of copyright.'-^ It must not be in substance a 
copy. An encyclopmdia must not be allowed, by its transcripts, 
to sweep up all modern works. It would be a recipe for com¬ 
pletely breaking down literary property, (c) , 


If these views nre correct, it will follow that any ahridjjment of the work, in the 
original author’s language, is an infringement of his right; and, indeed, every quota¬ 
tion will be, pro tanto, a violation, unless excused on the grqund of its inconsiderable 
extent, or on the presumed' assent of the amlior, which, in works of fair criticism, 
might be justly implied. ' 

(a) Mr. Curtis, after an examination of the authorities on the question, how far 
the quotation of passages may be allowed, even when there is a fair acknowledgment 
of tlic source from which they are taken, observes : “ Theic is no more deiinite and 
consistent limit than the point uhere an injuii/ may he perceived, which varic,s of 
course in each case, and is not by our law supjjoscd to be capable of a distinct 
announcement by a fiositive rule.” Curtis on Copyright, p. 252. 

{b} Wilkins v. Aikin, 17 Ves. 422. 

(c) lioworth V Wilkes, 1 Camp. N. P. Rep. 94. In Bohn v. Bogue, before the 
vice-chancellor of England, in February, 1846, (New York Legal Observer for Au¬ 
gust, 1846, vol. 4, p. 310,) it was held that the word aidjstitute was not correctly used 
by Lord Ellenborough, in the epe in Campbell; for a work may be n piracy though 
the passages copied are stated to be quotations, and arc not so extensive as to render 
the piratical work a substitute for the original work. If the piracy take, though as^ 
quotation, a materially valuable part of rf^work, it is a breach of copyright, and chan¬ 
cery will interfere and direct a trial on that point. If the matter extracted from a 
publication bo merely for the purpose of criticism, or if the matter extnhitcd be too 
minute as a matter of property or value, it will not be protected under an injunction. 


' A charge of piracy of an English book is not rebutted by showing that tl>e part com¬ 
plained of was copied from a foreign book, which nppe|ired to be copied from the English 
book. Murray v. Bogue, 17 E. L. & Eq. 16.5. Copying the head-notes of reports into 
a Digest, seems to be a piracy. Sweet v. Beuning, 30 E. L. & Eq. 461. « 

2 See Webb r. Bowers, ‘i Wood. & M. Rep. 497. If the original work has been so closely 
imitated as to demonstrate a case of mere evasion, or if it has been substiAjtially copied, 
it is a piracy. Etneraou^r. Davies, 3 Story’s R. 768. 
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The Act of Congress of 1831,^ (and of which the substance 
has been given in the preceding pages,) has greatly enlarged 
the privilege of copyright beyond that which existed under the 
Acts of Congress*of 1790 and 1802. Under those Acts, the 
exclusive right of printing, publishing and vending, was con¬ 
fined to the'term of fourteen years, if the author should be 
living when the first tertn expired. The Act of 1831, extends 
and continues to the proprietors of copyrights then existing, 
and not expired when the Act passed, the benefit of all its pro¬ 
visions for the enlarged term given by the Act, to be computed 
from the time of the first entry of the copyright under the 
former statutes, and with the like privilege of renewal, as is 
provided in relation to copyrights originally secured under the 
Act of JL831. All the provisions and remedies intended for the 
protection and securitji of copyrights, are declared to extend to 
the benefit of the proprietors of copyrights already obtained ac¬ 
cording to law, during the extended term thereof, in the same 
manner as if the copyright had been entered and secured under 
the new Act. {a) ^ * 

Under the English law it was understood that if the author 


Bel V. Whitehead, in tlie English Chancery, 1839. In the case of The rublishcrs of 
SparHs’s Life of Washington v. Tlie Publishers of Upham’s Life of Washington, in 
U. S. C. C. for Massachusetts, 1841, it appeared that 353 ptigcs i|pt of 886 j)age8, of 
which the two volumes of the work of the defendant was composed, were copied i?cr- 
hatim from the former work, being letters of* Washington. Judge Story granted a 
perpetual injunction, and held that the letters of Washington were the subject of 
copyright under the circumstjrnces in which they were pfaecd. He laid down the 
general proposition, that if so much of a work be taken in form and substance, that 
the valua of the original work "is sensibly diminished* or the labors of the original 
author are substantially, to an injurious extent, appropriated by another, it const!* 
thtes, in point of law, piracy pro tanto. ^ 

(a) Act of Congress, Eebruary 3d, 1831, cli. 16, secs. 15, 16. The Act of Congress 
of February J5th, 1819, ch. 19, gave to the circuit courts original cognizance, as well 
in equity as at law, of all suits and controversies artsing under any law of the United 
States, granting or confirming to autliors or inventors the exclusive right <o their 
writings of discoveries; and with authority on bills in equity to grant injunctions, 
according to the coarse and principles of courts of equity, to prevent the violation 
of the rights of authors or inventors. • 


1 This Act imposes a penalty of fifty cents for each sheet pirated; but it is only upon 
the sheets found in (he possession of the piratical publisher, and not upon all those whicli 
ho has published. Backus v. Gould, 7 How. U. S. 798. ^ 
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assigned away his right generally, and outlived the period of 
twenty-eight years, his assignee, by the general assignment, 
would have the benefit of the resulting term of fourteen years 
more. Such a contingent right in the author himself will pass 
by the general assignment of all his interest in the copy- 
• 384 right (a) * But if the author died before tiie expiration 

of the period entitling him to <a renewal, his personal 
representatives, and not the assignee, were entitled to the re¬ 
newal. (6) The language of the Act of Congress, giving the 
right of renewal, in the case of the author’s death, to his widow 
and children, would seem to require the same construction, and 
to have intended a personal benefit to the widow and children. 
The statute speaks of the widow and children in a restrictive 
sense as a descriptio personarum; and it says that they ,«!hall be 
entitled to the renewal of the copyright, on complying with cer¬ 
tain terms, {c) 

The justice and policy of securing to ingenious and learned 
men the profit of their discoveries and intellectual labor, were 
very ably stated by the court of K. B. in the great case of 
Miller v. Taylor. The constitution and laws of the United 
States contain the declared sense of this country ip. favor of 
some reasonable provision for the security of their productions. 
The former law of Congress afforded only a scanty and inade¬ 
quate protectip?, and did not rise to a level with the liberal spirit 


(a) Carnan v. Bowles, 2 Bro. C. C. 80. By Act of Congress of June 30th, 1834, 
instruments in writing for the transfer or assignment of copyrights, arc to be proved 
or aoknowle(lgcd,%s deeds for the conveyance of land are, and arc to be recorded in 
the office where the original copyright is dcjiositcd and recorded. If not so recorded 
within sixty days after execution, they are to be deemed fraudulent and void against 
any subsequent purchaser or mortgagee ^r valuable consideration, without notice.^ 
(.6) Petersdorff’s Abr. vol. vi. p. 565, n. 

(c) In the case of Pierpoint v. Fowl,e, 2 Wood. & Minot’s R. 23, the plaintiff hav¬ 
ing assigned his copyright to hi.s' book. The Reader, renewed tlie copyright at the 
expiration of the fourteen years, and the assignee continuing to publish the book as 
his own, the court (Judge Woodbury) held, that the author, by selling the "copyright, 
sold only the right then existing, and that the subsequent copyright so renewed, 
belonged to the original author, and the assignee was decreed to uccount for his sub¬ 
sequent sales. 


1 They are valid between the parties, though not recorded. Webb v, Fowers, 2 Wood. 
& Rep. 497. 
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of the age. But the recent statute has made liberal amends, 
and redeemed the government of our country from the reproach 
to which it had been exposed. Lord Camden once declaimed 
against literary property. “ Glory,” said he, “ is the reward of 
science, and those who deserve it scorn all meaner views. It 
Was not for*gain that Bacon, Newton, Milton, and Locke, in¬ 
structed and delighted •the world.” In answer to this it may 
be said, that the most illustrious writers in every branch of 
science, within the last half century, have reaped a comfortable 
support, as well as immortal fame, from the fruits of their pen. 
The experiment in Great Britain has proved the utility, as well 
as the justice, of securing a liberal recompense to intellectual 
Ihbor; and the prospect of gain has not been found, in the case 
of such men as Robertson, or Gibbon, or Sir Walter Scott, 
either to extinguish the Ardor of genius or abate the love of 
true glory. 
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LECTURE XXXVII. 

4 

OF TITLE TO PEUSOXAL PROPERTY BY TRANSFER BY ACT OF LAW. 

Goods and chattels may change owners by act of law, in the 
cases of forfeiture, succession, marriage, judgment, insolvency, 
and intestacy. Those of succession and marriage have already 
been considered, and I shall now confine myself to the othelr 
means of acquiring title to chattels by act of law. f- 

I 

I. By fopfeiture. 

The title of government to goods by forfeiture, as a punish¬ 
ment for crimes, is confined, in New York, to the case of trea¬ 
son. The right, so far as it exists in this country, depends, 
probably, upon local statute law; and the tendency of public 
opinion has been to condemn, forfeiture of property, least in 
cases of felony, as being an unnecessary and hard punishment 
of the felon’s posterity. Every person convicted of any manVier 
of treason, und*jr the laws of New York, forfeits his goods and 
chattels, and also his lands and tenements, during his lifetime ; 
but the rights of all third persons, existing at the time of the 
comm^sion of, the treason, are saved, (a) ' Forfeiture of 
*386 property for crimes in any other qase is expressly •abol¬ 
ished. (/>) And even the attainder of treason does not 
extend to' corrupt the blood *>»f the olFender, or to forfeit the 
dower of his wife, (c) The forfeiture in treason as to real estate 


(o) N. Y. Revised Statutes, vol. i. p. 284, sees. I, 2; vol. ii. p. 656, sec,j3. It is 
made the duty of the attorney-general to recover, by ejectment, real estates escheated 
to the people of the statc^f New York, or forfeited upon any conviction or outlawry 
for treason. Ibid. vol. i. pp. 283, 284. There is a similar statute provision in some 
of the other states. 

(A) N. Y. Revised Statutes, vol. ii. p. 701, sec, 22. 

(r) Ibid. vol. i. p. 742, sec. 16. Ibid. vol. i. p. 282. Ibid. vol. ii.^p. 701, sec. 22. 
Ibid. vol. ii. p. 98, sec, 81. 
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related at common law back to the time of the treason Com¬ 
mitted ; and, therefore, all alienations and incumbrances by the 
traitor, between the time of the offence and the conviction, were 
avoided; but the forfeiture of his goods and chattels related 
only to the time of the conviction, and all sales made in good 
faith and witfiout fraud, before conviction, were good, (a) 

Forfeiture of estate £frid corruption of blood, under the laws 
of the United States, and including cases of treason, are abol¬ 
ished. {b) Forfeiture of property, in cases of treason and fel¬ 
ony, was a part of the common law, and must exist at this day 
in the jurisprudence of those states, where it has not been abol¬ 
ished by their constitutions or by statute, {c) Several of the 
state constitutions have provided that no attainder of treason 
or felony shall work corruption of blood or forfeiture of estate, 
except during the life ofcthc offender, {d) and some of them have 
taken away the power of forfeiture absolutely, without any such 
exception, (e) There are other state constitutions which im¬ 
pliedly admit the existence or propriety of the power of forfeit¬ 
ure, by taking away Jhe right of forfciture*exprcssly in cases of 
suicide, and in the case of deodand, and preserving silence as 
to other cases ; and in one instancy(/) forfeiture of property is 
limited to the cases of treason and murder. 

The English law has felt the beneficial influence of the 
progress of public opinion on this subject. I'he statute of 
7 Anne, ch. 22, abolished, after the.dcafh of the Pretender, for¬ 
feiture for treason beyond the life of the offender; and 
* though the statute of 17 Geo. 11. ch. 29, po*stpon^d the * 387 
operation of that provision, it was onlyjuntil the death 
of the Pretender and his sons. And, by a bill introduced into 

Parliament by Sir Samuel RomiUy, in 1814, and afterwards, 

• 

(a) Hawk. ]P. C. b. 2, ch. 49, .sec. 30. 4 Blacks..Com. 381, 387. In the case of 
custom-house seizures for forfeiture of goods, the title of the government relate back 
to the time |f the forfeiture. Ocean Ins. Co. v. Polleys, 13 Peters's Rep. 157. 

[h) Laws of U. S. April 20th, 1790, ch. 9, sec. 24. 

(c) In Massachu8(^ts, as lands under their charter were hold as .of the manor of 
East Gredhwich, the customs of gavel-kind were so far applied to the tenure as not to- 
subject the hinds t^ forfeiture for trca,son or felony. "Hutch. Hist. vol. i. p. 447. 

(d) Constitutions of Pennsylvania, Delaware, and Kentucky. 

(e) Constitutions of Connecticut, Ohio. Tennessee, Indiana, Illinois, and Missouri. 

(/) Constitution of Maryland. 

VOL. II. 43 
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under the modifications, passed into a law, corruption of blood, 
in cases of felony, except murder, was abolished, (a) The in¬ 
genious and spirited defence of the law pf forfeiture, which was 
made by Sir Charles Yorke in the middle of the last century, (5) 
and in which he insisted that it stood on “ just, social, and com¬ 
prehensive principles, and was a necessary safeguard to the 
state, whether built on maxims of monarchy or freedom,” has 
failed to convince the judgment or satisfy the humanity of the 
present age. 

Government succeeds, as of course, to the personal and real 
estate of the intestate, when he has no heirs or next of kin to 
appear and claim it; but this is for the sake of order and good 
policy; and the succession in such cases is usually regulated by 
statute, (c) c 

' • 

II. By judgment} 

On a recovery by law in an action of trespass or trover of 
the value of a specific chattel, of which the possession has been 
acquired by tort, the*title of the goods is .altered by the recov¬ 
ery, and is transferred to the defendant; and the damages 
recovered are the price of th^^ chattel so transferred by operation 
of law — solutio pretii emptionis loco habetwr. The books either 
do not agree, or do not speak with precision on the point, 
whether the transfer takes place in contemplation of law 
upon the final judgment rqerely, or whether the amount of 
the judgment must first be actually paid or recovered by 
• 388 execution. In Brown v. Wootton, {d) * Fenner, J., said that 
in case of trespgiss, after the judgment given, the property 


(а) This was the statute of 54 Geo. HI. ch. 14.5, whicli declared that no attainder 
for felony, murder excepted, should extend’ to disiiilierit the heirs or aflcct the right 
and title to the lands beyond the life,of the offender. The statute ofp'l and 4 Wra. 
IV. ch. 106, went further, and declared, that after the death of any. person attainted, 
his deatendants may inherit. 

(б) Con!>iderations on the Law of Forfeiture for High Treason. * 

(c) Dane's Abr. vol. iv. p. 5.38. Statutes of Connecticut, 1821, p. 198- 

(d) Cro. J.73. 


* By the common law, a decree of the Conrt of Chancery did not tralisfer the legal title 
to land; but the court compelled the hohlcr to.convey the title pursngnt to the decree. 
Such is still the effect of decrees, unless express statute has made the decree a legal 
transfer. In the matter of Van Wyck, 1 Barb. Ch. R. 666. 
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of the goods is changed, so that the former proprietor may not 
sei^e them again: and in Adams v. Broughton^ (a) the K. B. 
declared that the property in the goods was entirely altered by 
the judgment obtamed in trover, and the damages recovered 
were the price thereof. On the other hand, the rule is stated in 
Jenkins, {b) td* be, that if one person recovers damages in tres¬ 
pass against another for#taking his chattel, “by the recovery 
and execution done thereon,” the property of the chattel is vested 
in the trespasser; and in the Touchstone (c) it is said, that if 
one recovers damages of a trespasser for taking his goods, the 
law gives him the property of the goods, “ because he hath/»ai<i 
for them.^' The rule in the civil law was, that when the wrong¬ 
ful possessor of movable property, who was not in a condition 
to restorg it, had been condemned in damages, and had paid the 
same to the original proprietor, he became possessed of the title. 
The Roman and the French law speak of the change of rights 
as depending upon the payment of the estimated value, {d) So, 
also, in the modern case of Drake v. Mitchell, (e) Lord Ellen- 
borough observed, that he always understfiod the principle of 
transit in rem judicatam to relate only to the particular cause of 
action in which the judgment was recovered, operating as a 
change of remedy, from its being of a higher nature than be¬ 
fore? and that a judgment recovered in any form of action was 
still but a security for the original cause of actioy, until it was 
made productive in satisfaction to the party; and until then 
it would not operate to change any other collateral con-^^ 
current remedy which the party might * ha^^c. This is * 389 
the Inore reasonable, if not the most au|lioritative' con¬ 
clusion bn the question. (/) 

- —.__ ___ ! _ 

{a) Andrew’s Rep. 18, S. 0. Str. 1078. {b) Jenk. Cent., Case 88, p. 189. 

(c) Shep. T^ouch. tit. Gift. * 

(d) Dig. 6, 1, 63. Pothicr, Traite Droit de Propriete, No. 364. Merljp, Re¬ 

pertoire, voj. xiii. p. 34. Verbo. Pret. 

(e) 3 East’s Rep. 251. 

(/) It remains a ^xed question, by reason of loose or coptradictory decisions in 
the bookf, whether a recovery by judgment in trespass or trover of the value of a 
chattel, does, by igiplication of law, per se, amount wj a transfer of title to the defend¬ 
ant, or those who held under him, without payment or satisfaction of the judgment. 
In Smith ». Gibson, Cas. temp. Hard. 3l 9, Lord Hardwicke said, that if the plaintiff 
recover damages for a thing, it is as a sale of a thing to the defeydant which vests the 
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III. By insolvency. 

It has \)een found necessary, in governments which authorize 


property in him, and it is a bar to another action for the same thing. The plea in 
that case, to which the remark applied,‘was, that the damages given were recorded 
in fidl satisfaction oi the damages sustained. In Moor v. Watts, l^Lord Raym. 614, 
Lord Holt is made to say, that in replevin for cattle with u</4u»c detinet, damages given 
for the cattle will change the property. In the sam^'ease, as reported in 12 Mod. Rep. 
428, he s.'iys, that in replevin for cattle with an ad/tunc detinet, and judgment for dam¬ 
ages against the defendant, htj payment thereof the property of the distress vests in 
him. The American cases leave the law in equal uncertainty. In Curtis v. Groat, 6 
Johns. Rep. 168, Osterhout v. Roberts, 8 Cowen’s Rep. 43, Prentiss, J., in Sanderson 
u. Cald%vell, 2 Aik. Rep. 203, Jones v. M’Neil, 2 Baiicy‘s S C. Rep. 466, and Walker 

Farnswortli, Supreme Court of Tennessee, September, 1844, the doctritie is, that a 
recovery in damages of the value of a specific chattel does not, of itself, worl^a 
change of title, and transfer it to the defendant or his vendee, without satisfaction of 
the value foynd. This is the better doctrine; property does not pass lif the judg¬ 
ment, but only by satisfaction of the judgment;'so iv is adjudged in Sharp a. Gray, 

5 B Monroe, 4, that a judgment in detinue witliout satisfaction does not change the 
right of property. On the other hand, it is declared in Murrell v. Johnson, 1 lien. & 
Munf. 452, Floyd v. Browne, 1 Rawle’s Rep. 121, March v. Pier, 4 Idem. 273, Fox v. 
The Northern Liberties, 3 W.itts & Serg. 107, Roger.s, J , in Merrick Estate, 5 Watts 

6 Serg. 17, Rogers v. Moofe, I Rice’s S. C. Rep. 60, and Carlisle v. Burley, 3 Green- 
leaPs Rep. 250, that a recovery of the value of a chattel by judgment divests the 
plaintilf of his title, and transfers it to the defendant, though the judgment be not 
satisfied, and bars him from asserting^his title in any other action. It* the Am. Law 
Mag. for April. 1844, there is an able discus.sion of the authorities and of the legal 
principles applicable to the question of the “ transfer of personal property by Judg¬ 
ment ; ” and in King v. Hoarc, 13 Mecs. & W. 494, it was adjudged, after a full dis¬ 
cussion, that a judf’ment against one or two Joint debtors is a bar against the other. 
It is otherwise where the debt in Joint and several. The right given by the judgment 
without ^tisfaction merges the inferior remedy by action for the same debt, and the 
same result follows in tprt. The same principle of law was declared in Ward v. 
Johnson, 13 Mass. R. 148, Smitb-u. Black, 9 Seig. & Rawle, R. 142, and Robertson 
V. Smith, 18 Johnson, 476. y one defendant in a Joint contract a»d action can plead 
a sufficient bar as it respects himself; it will avail the other defendant; whereas, in 
the ease of a joint and several contract, an unsatisfied judgment against one of t|ho 
debtors is no bar to a subsequent actioifagainst the other. The case in the Supremo 
Court of the United States, in Shcehy v. Mandeville, 6 Crunch, R. 233, may be con¬ 
sidered as having been comjilctely overruled by our American authoritiC.s, long before 
the same decisions against it were made in the English Court of ••Exchequer. See 
Trafto'n v. United States, 3 ^Story’s R. 646, for confirmation of the ca^e of King v. 
Hoaro.^ 

t Payment of interest'py oYieof two joint makers of a note, before the statute of limita¬ 
tions has attached, continues the liability of each maker for six years from the payment. 
Reid V. McNanghton, 15 Barb. R. 168. Contra, Dunham «. Dodge, 10 Barb. R. 566. The 
acceptance by a creditor of the separate liability of one of several joint debt/>rs is a suffi¬ 
cient consideration for a discharge of the others. Lyth v. Ault, 11 Eng. L. & Eq. 680. 
Caldwell v. Sigourney, 19 Conn. R. 37. 
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personal arrest and imprisonment for debt, to interpose and 
provide relief for the debtor in cases of inevitable misfortune; 
and this has been particularly the case in respect to insolvent 
jnerchants, who are pbliged, by the habits, the pursuits, and the 
enterprising nature of trade, to* give and receive credit, and 
encounter extraordinary hazards. Bankrupt and insolvent laws 
-are intended to secure 4he application of the effects of the 
debtor to the payment of his debts, and then to relieve him from 
the weight of them, {a) 

(1.) The constitution of the United States gave to Congress 
the power to establish uniform laws on the subject of bank¬ 
ruptcies throughout the United States. Bankruptcy in the 
English law has, by long and settled usage, received an appro¬ 
priate qjeaning, and has been considered to be applicable only 
to unfortunate traders f or ‘persons who get their livelihood by 
buying and selling for gain, and who do certain acts which 
afford evidence of an intention to,avoid payment of their 
debts. (6) 

(a) Insolvency means the*condition of a person unable to pay his debts as theyfall 

due, or in the usual course of trade and' business. Deeds of compositions with efed* 
itors frequency avoid the necessity of a resai-t to discharges under bankrupt and 
insolvent laws. By ihe.se contracts, the creditors agree to accept a composition for 
theiredebts, on a part of the wliole, and discharge the debtor. They have been termed 
private bankruptcies, without the advantages attending a regularcommission ; but if 
they are made fairly, and in good faith, and strictly- conducted, they are valid in equity 
and bcncticial to all parties. Sec the case of E^^parle Vere, and note. Ibid. 19 Vesey, 
93. A creditor who does not agree with other creditors to a composition is n«t bound; 
but if he does con.sent, an agreement in derogation of the (Xnnposition is fraudulent 
in respect to the other creditors, and void. The composition binds him to good faith. 
Greenwood v. Lidbetter, 12 Price's Exch. Hep. 183.•Acker v. Phoenix, 4 Paige's 
Rep. 30.). Jackman v. Mitchell. 13 Vesey, 581. Ex parte Sadler & Jacksoh, 15 Idem. 
5^. Leicester v. Rose, 4 East’s Rep. 372. prownc & Stackpole, 9 N. H. Rep. 488. 
See a collection of all the modern cases qn the subject, PetersdorflTs Abr. vol. vi. tit. 
Comp, with Creditors, and in the notes added to the case of Cumber v. Wane, 1 Str. 
426, in Smithes Selections of Leading Qases, p. 146, jn the Law Library, N. S. voU 
(xix.) x.xvii.i • , 

(b) 2 Blt]|pks. Com. 28.5, 471. The Bankrupt Act of 6 Geo. IV. enlarged the de* 

scription of persons subject to the bankrupt laws, and extended it to persons following 
-•---- 

1 Every composition deed, it is said, in Breck r. Cole^ 4 Sandf. S. C. R. 79, is in its spirit 
an agreement between the creditors ns well ns with the debtor. Any agreement giving 
advantage secretly to one creditor, is voi^ as to the other creditors, and void ns to the 
debtor himself, as obtained by moral duress and fraud. Hall v. Dyson, 10 £. & £q. 

424. . . 
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* 390 * The general principle that pervades the English bank¬ 

rupt system is equality among creditors who have not 
previously and duly procured some legal lien upon the estate of 
the bankrupt; and in order to attain and preserve that equality, 
the bankrupt’s estate, as soon as an act of bankruptcy is com¬ 
mitted, becomes a common fund for the paymentwf his debts, 
and he loses the character and power o,f a proprietor jover it (u). 
He can no longer give any preferences among his creditors,^ 
and the race of diligence between them to gain advantages is 
wholly interrupted; and if the bankrupt acts fairly and candidly, 
he will ultimately be relieved from imprisonment, and even from 
the obligation of his debts. In this respect there is a marked 
difference in general between the bankrupt and insolvent lawg, 
for while the bankrupt may be discharged from his debts, the 
insolvent debtor is usually only discharged from imprisonment. 
But the line of partition between bankrupt and insolvent laws 
is not so distinctly marked as to enable any person to say, with 


the vocation of “ victuallers, keepers of inns, taverns, hotels, or coffee-houses.” A 
bankrupt means a broken up and ruined trader, according; to the original significa¬ 
tion of the term; a person whose tabic or counter of business is broken up, bancus 
ruptua. Story, J.,'in Everett v. Stone, 3 Story’s llcp. 453. 

(a) The English law carries the lien of the assignees of the bankrupt back to the 
time of the act of bankruptcy committed, so tliat the sheriff, who on ji.fa. seizes and 
sells the goods of Are bankrupt before the commission issued, but after ilie act of bank¬ 
ruptcy committed, and without notice of the act .of bankruptcy, becomes liable in 
trover to tlie assignees, inasmuch as the assignment has relation back to the act of 
bankruptcy, and vests th^ title to the property in the assignees from that time. Coo¬ 
per V. Chitty, 1 Burr. Rep. 36. *Balme v. Hutton, 1 Crompt. & Meeson, 262. S. C. 
9 Bingham's Kep. 471. Thi^ last decision was made in the Exi'hetjucr Chamber, 
after a very able and learned discussion, and the rule was considered as settled, as it 
had been nniforinly recognized and acted upon ever since the decision under Lord 
Mansfield. 


» 

t As to what will constitute a giving of preference, and when an act is considered as 
done “in contemplation of bankruptcy,” see M’Lcaii v. Lafayette Bahk, 3 McLean’s R. 
587; Everett v. Stone, 3 Story’s U. 446; Winsor v. Kendall, Id, 607; Ashbv v. Steere, 
2 Wood & M, Rep. 347; Bale v. Alluutt, 36 H. L. & Eq. 383; Utley t>. Smith, 24 Conn. 
290; Brouwer v. Harbeck, 6 Selden, (N. Y.) 680; McKenzie v. Garrison, 10 Rich. Law, 
(S, C,) 234. 

An agreement by a creditor, who has received an unlawful preference, to surrender the 
property received, and to share pro rata with other creditors, made before commencement 
of insolvent proceedings, but not consummated until afterwards, does not purge the ille¬ 
gality. Blodgett V. Hildreth, 11 Cush. (Moss.) 311. 
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positive precision, what belongs exclusively to the one, and not 
to the other class of laws. It is difficult to discriminate with 
accuracy between bankrupt and insolvent laws; and therefore 
a bankrupt law mhy contain those regulations which are gener¬ 
ally found in insolvent laws, and an insolvent law may contain 
those which •are common to a bankrupt law. (a)^ The legis¬ 
lature of the Union ponsesses the power of enacting bankrupt 
laws; and those of the states the power of enacting insolvent 
laws; and a state has likewise authority to pass a bankrupt 
law. {h) But no state bankrupt or insolvent law can be per¬ 
mitted to impair the obligation of contracts : and there must 
likewise be no Act of Congress in existence on the subject, 
donflicting with such law. (c) There is this further limita¬ 
tion, also, on the power of the separate states to pass bankrupt 
or insolvent laws, th^t they cannot, in the exercise of that 
power, act upon the rights of citizens of other states, {d) At 


(a) Mursliall, Cli. J, in Sturgc.s v. Crowiiinsiliicld, 4 

(l>) Insolvent laws, quit(^ coextensive with the English bankrupt system in their 
operations and ol»jccts, have not been uufrequent in our colonial and state legislation, 
and no distinction was ever attempted to be made in the same, between bankruptcies 
and insolventies. Story’s Coin, on Const. l^S. vol. iii. see. llo'G. 

(c) Sturges a. Crowniiishield, 4 Wheaton, 122. See, also, Gibbons a. Ogden, 9 Id. 
197*^227, 235, 238; Houston a. Moore, 5 Id. 34, 49, 52, 54. These cases >liave set¬ 
tled the doctrine that the power in Congress to pass bankrupt lijavs is not exclusive, 
but the same power may be exercised by the states respectively, under the restrictions 
which are mentioned in the texl. Judge Story says that Judge Washington main¬ 
tained at all times an opposite opinion in favor of the power being exclusive in Con¬ 
gress ; and lie says that his opinion was known to have Been adopted by at least one 
other of the judges. Story’s Com. on the Const, vol. i. p. 428, note. Since the passage 
of the Bankrupt'Act of the Ifnitcd States, in 1841, i? has been decided, that a state 
insolvent Act may exist in full vigor, so far as it docs not impede the operation of 
rtie bankrupt law. They do not come in foiiflict until the bankrupt law attaclies 
upon the person and property of the ’biKikrupt, and that is not until it is judicially 
ascertained (j|iat the petitioner is a person entitj[cd to the benefits of the Act, by being 
declared a bankrupt by a decree of the court. Ex parte Zicgenfiiss, 2 Iredell’s N. C. 
Rep. 463. This case has been overruled, and I think very justly, in Griswold^’. Pratt, 
9 Metealfis Kep. 16, where it was adjudged, tliat while a bankrupt law of the U. B. is 
in force, it destroys the validity of the o[)oration of a state insolvent law, even though 
no proceedings be diad under it at the time. The one system supersedes the other, 
for they would, in their proceedings, be repugnant to each other. 

{d) Ogden v. launders, 12 Wheaton, 213. 


1 See Towne v. Smith, 1 Wood. & M. B. 116. 
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*391 present, there is not any bankrupt * system in exist¬ 
ence under the government of the United States, and 
the several states are left free to institute their own bankrupt 
systems, subject to the limitations which have been men¬ 
tioned. (a) The objection to a* national bankrupt system con- 
’ * 


(a) Congress passed an Act, April 4th, 1800, establishing a uniform system of bank¬ 
ruptcy throughout the United States. Tlie Act was limited to five years, and from 
thence to the end of the next session of Congress ; but the Act was repealed within 
that period, by the Act of December 19th, 1803, and the system was not renewed 
until 1841. 

An effort was made in Congress, in the spring of 1840, to reestablish a uniform 
system of bankruptcy, and the subject received an able and thorough investigation 
and discussion, but Congress could not agree on the principles of the system, and the 
effort failed. The bill which was reported and debated, enabled debtor^ of every 
description and class to take advantage of it at their option, and to be thereby cora- 
pletel)’ discharged from their debts without the cooperation or a.s.sent of any creditor. 
Some of the members of Congress were opposed ^to any bankrupt system on the part 
of the United States, as it would enlarge the powers of the federal courts to a great 
extent, and lead to the creation of a crowd of officers and agents to administer it, and 
probably to much abuse and corruption. They preferred that the administration of 
bankrupt and insolvent laws should remain with the state governments. The com¬ 
pulsory process of bankruptcy, ai^the instance of the creditor, was urged by others as 
essential to the system, and that the prt^vision should even be extended eQ.as to include 
corporations instituted under state authority for hanking, manufacturing, commercial, 
insurance, and trading purposes. But this last provision was objected to as most iuox- 
pedient, it not alisolutely beyond the purview of the constitution. It was apprehended 
that such a power \k)uld Icjul to infinite abuse, and become expensive and extremely 
oppressive, and would tend to break up all the mpiieycd and business institutions 
created under state laws, or render the power of control of them most formidable and 
dangerous. The advocatijs for the bill contcndcil that bankruptcy was a general term, 
and meant failure, and was equally applicable to all persons of broken fortunes; that 
the constitution was not intended to be bound to the English system of bankruptcy, 
and that Congress had the same power as the British Parliament to extend the appli¬ 
cation of it, and that it might and ought to extend to all classes of debtors wlio had 
become disabled and overwhelmed in tfic peenjiar and severe calamity of the times ; 
that though the assent of at least a majority of the creditors to the debtor’s discharge 
was deemed by the New York hoard oT trade to be essential to the stability of credit, 
the rights of creditors, the claims of justice, and the reputation of the country, it was 
insisted' upon, as a compensation for this omission, that the operation of the Act would 
be useful to creditors, though the debtor should be enabled to obtain the benefit of a 
discharge without their consent or action, for it would put an end to the pernicious 
practice of giving preference among creditors, and enable the assets of insolvents to 
be distributed equally among the creditors, 

The hill was strongly opposed by other members of Congress on constitutional 
grounds reaching to the fundamental principle:, of the bill. It was conteriilcd that the 
power given to Congress to establish uniform laws on the subject of bankruptcy, was 
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gists in the difficulty of defining, to the satisfaction of every 
pRrt of the country, the precise class -of debtors who can, con- 


one incidental to the regulation of commCrcc, and applicable only to merchants and 
traders, or persons essentially engaged, in various ways and modes, in trade and com¬ 
merce. That the term bankruptcy was adopted in the constitution ns it stood defined 
and settled in the English law.^hcrc it had a clear and definite meaning; that it was 
universally taken and understood in that sense, contemporaneously with the adoption 
of the constitution, and it received tliat practical construction, and none otlltr, in the 
Bankrupt Act of 1800; that the English bankrupt laws discharge the bankrupt from 
his debts and contracts, and were coercive on the debtor, and jiut in action, at the 
instance of creditors, and at their instance only ; that tlic proceeding w'as for the equal 
benefit of all the creditors, and its justice and i>olicy, as applicable to that class of 
tjebtors, were founded on the peculiarly hazardous business of trade and commerce, 
and the necessity of large credits to sustain an extensive foreign and domestic trade; 
that therc*wa8 a marked difference between bankrupt and insolvent laws, in the juris¬ 
prudence of England and of ^nerica, and which had been recognized by the Supreme 
Court of the Utiited States; (vide supra, p. 390); that insolvent laws were left to the 
cognizance of the individual states, each of which had its own system of insolvent 
laws, and which the bill before the house would entirely supersede, for it was in fact 
a general and sweeping insolvent law, and it was apprehended that its operation on 
credit, and the popular sense of the legal and moral obligations of coniraets, would be 
disastrous. 

The effort to establish a national bankrupt law wjis rcnew’cd at the next session of 
Congress, a»d was successful. An Act of Cqpgress “to establish a uniform system 
of bankruptcy throughout the United States,” was passed the I9th of August, 1841. 
It was declared to apply to all persons whatsoever residing within the United States, 
who owed debts, not created in consequence of a defalcation ns a public officer, or as 
executor, admini.strator, guardian, or trustee, or while acting in any other fiduciary 
character,! and who should by petition on o^th, setting forth a list of their creditors 
and an inventory of their property, apply to the District Court for the benefit of the 
Act, and declare themselves unable to meet their debts and engagements. The Act 
was further declared to apply to all persons being merchants, or using the trade of 
merchanjdise, anthall retailers qf merchandise, and all.4»ankcrs, factors, brokers, under¬ 
writers, or marine insurers, owing debts to the amount of $2,000, who should be liable 
Jo become bankrupts, upon petition of one or more of tlieir creditors to the amount of 
$500, provided they had absconded, or fraudulently procured themselves or their 
property to be attached or taken in execution, or had fraudulently removed, or con¬ 
cealed, or nisigned, or sold their property. Tlic bankrupt, when duly discharged, 
was declared to»be free from all his dcbts.“ The first provision is a sweeping insol- 

1 As to what constitutes the Jidudary character contemplated by the Act, see Pankey o. 
Nolan, Humph. 11? 164; Bisscll v. Couchaine, 15 Oliio R. 58. • 

2 The discharge of one surety does not discharge him from a liability to contribute for 
monej's subsequautly paid for the principal by the* other. Goss v. Gibson, 8 Humph. 
(Tenii.) R. 197. Wallis «. Swinburne, 1 Wells. H. & Gor. 11, 203. See further, as to the 
rights of a surety, Mace v. Wells, 7 How*. U. S. 272. 

A discliarge in bankruptcy is no defence to an action for rent accruing after the' decree, 
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sistently with the constitutional jurisdiction of Congress over 
the subject, be made the objects of it; and in the great expense, 
delay, and litigation which have been found to attend proceed¬ 
ings in bankruptcy; and in the still more grievous abuses and 
fraud which the system leads to, notwithstanding the vigilance 
and integrity of those to whom the administration^ of the law 
may be committed. To show the subtlety of the English dis¬ 
tinctions on this subject, it may be here observed, that a farmer, 
a grazier, or drover, cannot, from their occupations, be bank¬ 
rupts, for the statute of 5 Geo. II. eh. 30, exempted them; and 
yet if a farmer buys and sells apples, or potatoes or other pro¬ 
duce of a farm, for gain, or manufactures brick for sale, and be¬ 
comes a dealer in such articles, he becomes, like any otheP 
trader, subject to the English bankrupt laws, (a) So a^^,farmer 


vent law, and applies to all debtors, and upon their own voluntary application ; the 
second is confined to merchants and traders, and the Act is put in operation only at 
the instance of the creditors. The numerous details of the statute, and tlic many 
questions which were raised, (’i.scussed, and decided in the District and Circuit Courts 
of the United States, in the e.xecution of the Act, cannot be noticed in the limited space 
allowed to this note, nor would tlfl|r be any longer interesting, since the entire .statute 
was repealed by Congress on the 3d March, 1843. TIic provision in the ^jinkrupt Act 
which rendered it a general insolvent Act, and was the one almost exclusively in oper¬ 
ation, gave occasion to serious doubts whether it was within the true construction and 
purview of the constitution, and it wa.s that branch of the statute that brought the sys¬ 
tem, and I think jusi.y, into general discredit and condemnation, and led to the repeal 
of the law. In the case of Kunzlcr i>. Kohaus, and of Sackett v. Andross, 5 Hill’s N. 
Y. Rep. 317, 327, the constitutionality and construction of the Bankrupt Act of Con¬ 
gress of 1841 were largely^discusscd, and it was held that the voluntary as well as the 
other branch of the Act was constitutional, and applied as well to debts created before 
as after its passage.^ Mr. Justige Bronson, in a very elaborate opiniqn, dissented from 
both of those proposition.^. And Judge Wells, of the U". S. District Court of Missouri, 
in the case of Edward Klein, 2 N. Y. Legal Observer, 185, after a very full considera¬ 
tion of the subject, also decided that the'provision in the Act of Congress of 1841, for 
the discharge of a voluntary debtor from his dcOts and future acquisitions, without pay¬ 
ment or assent of his creditors, was naconstitutional. «: 

(a) Mayo v. Archer, Str. Rep. 513. Wells v. Parker, 1 Term Rep 34. 


though before the discharge. Prentiss v. Ki^ngsley, 10 Barr’s R. 120. See, also, Stino- 
mets V. Ainslie, 4 Denio’s R. 673. A covenant of warranty operating as an cstpppel, is 
not discharged by a general discharge under the Bankrupt Act. Bush r. Cooper. 18 How. 
U. S. 82. 

^ The following cases are to a similar efiect: Morse ». Hovey, 1 Barb. 9*^. R. 404. 
Thompson v. Alger, 12 Met. R. 428. State Bank ». Wilborn, 1 Eng. (Ark.l B. 35. Loud 
«. Pierce, 26 Maine R. 233. Lalor v. Wattles, 3 Gilman’s R. 226. 
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who becomes a dealer in horses, for the sake of gain, or an inn¬ 
keeper, who sells liquor out of his house to all customers who 
apply for it, will become an object of the bankrupt laws. The 
question turns upon the person’s common or ordinary mode of 
dealing in the case, and whether there be any trading carried on 
ultra his paAicular calling, as farmer, grazier, or drover, (a) If 
a man exercises a maSufacture from the produce of his own 
land, as a necessary or usual mode of enjoying that produce, he 
is not a trader; but if the produce of his farm be merely the 
raw material of a manufacture, and that manufacture not the 
necessary mode of enjoying his land, he is a trader. (6) And if 
a person use the profession of a scrivener, receiving other men’s 
money or estates into his trust or custody, he is a trader, liable to 
the Bai»krupt Act of 6 Geo. IV. c. 16. And with respect 
to the * infirmities of the English bankrupt system, which * 392 
has been the growth of upwards of two centuries,*and 
been constantly under the review of Parliament, an^ matured 
by the talents and experience of a succession of distinguished 
men in chancery, wq may refer to the observations of Lord El¬ 
don, when he succeeded to the greafifeeal, in 1801, who took 
the earliest opportunity to express Jiis strong indignation at the 
frauds committed undercover of that system.* He remarked, (c) 
that the “ abuse of the bankrupt law was a disgrace to the coun¬ 
try, and that it would be better at once to repeal fill the statutes, 
than to suffer them to be applied to such purposes. There was 
no mercy to the estate. Nothing was less thought of than the 
object of the commission. As they were frequently conducted 


• (a) Patman u. Vaughan, 1 Term Rep. E^2. Bartholomew v. Sherwood, Ibid, 
note. Bolton v. Sowerby, 11 East’s Ecp. 274. Wright v. Bird, 1 Price's Exch. 
Rep. 20 . ^ 

(l>) Wells V. Parker, 1 Term Rep. 34. A planter wjio gains by the raising of crops 
by slave labor, abd who has a saw-mill and brick-yard as an appendage to« sugar 
plantation, jn which ho makes for sale plnnks and bricks, is not a oWer within the 
bankrupt law of Louisiana of 1826. Eoucher v. His Creditors, 7 La, Ucp. 425. 
In Patten r. Brown<fc 7 Taunt. Rep. 409, this distinction wa» taken, that if a farmer 
buys an article, with the direct object of making a profit upon the resale of it, ho is a 
trader within the ^tnnkrupt laws; but if purchase be fiiadc as ancillary to the more prof¬ 
itable occupation of the farm, and expenditure of the procedure of it, and mixing it 
with the produce for that purpose, he is not a trader. 

(c) 6 Vescy, 1. * • 
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in the country, they were little more than stock in trade for the 
commissioners, the assignees, and the solicitor.” (a) 

The respective states, as we have alripady seen, may pass 
bankrupt and insolvent laws. The power given to the United 
States to pass bankrupt laws is not exclusive. This is now 
established by judicial decisions; (b) and the exercise of the 
power residing in the states to pass bankrupt and insolvent 
laws does not impair, in the sense of the constitution, the obli¬ 
gation of contracts made posterior to the law. (c) The dis¬ 
charge under a state law is no bar to a suit on a contract 
existing when the law was passed, nor to an action by a citizen 
of another state^ in the courts of the United States, 
* 393 * or of any other state than that where the discharge wsfe 

obtained. The discharge under a state law will» 3 not dis¬ 
charge a debt due to a citizen of another state who does not 
make himself a party to a proceeding under the law. (d) It 
will only Qpcrate upon contracts made within the state between 
its own citizens or suitors, subject to state power.^ The doc- 

-ir~~ 

(a) The Enplisli bankrupt system has been niudi improvefl by the st^lute of Geo. 
IV. ch. 16, wliich was the consolidation of all the previous statutes of bankruptcy, and 
by the Act of 1 & 2 Wiltiam IV. eh. 56. The improvements have, of course, piven 
more simplicity and uniformity to the code, and rendered it, in several respects, more 
remedial. The syst't'm has been thoron^lhly illustrated by the treatises of Eden, Arch¬ 
hold, and Wairand. On the other hand, the bankrupt law of Scotland is said to have 
attained gre.at excellence, by a slow and yradiird course of improvement, su<rtrcs>ted in 
the course of practice, and with the aid of combined wisdom of lawyers of profound 
knowlcdfie, and mcrehant.s of larf^e views and great exj)Criencc. Bell’s Com. vol. i. 
p. 17. The Erench law of baiikruptcy, in tl'.c commercial code, is said, by M. Dupin, 
to be complained of equally by bankrupts and by their creditors. 

(b) See si/prq, p. .390, note c. 

(c) The parties to a contract are supposed to make the contract in reference to the 
existing laws in relation to the subject-matter, and the law itself becomes a part of 
the contract. Belcher ads. Commis.siencrs of the Orphan House, 2 M'Cord’s S. C. 
Rep. 23. 

(d) ^turges v. Crowninshicld, 4 Wheaton, 122. Ogden v. Saunders, 12 Id. 213. 
Braynnrd v. Marshall, 8 Pick. Rep. 194. Clay v. Smith, 3 Peters's S. C.'^Rep 411. 
.3 Story's Com. Const. U. S. pp. 2.'i2-2.'j6. Norton v. Cook, 9 Conn. Rep. 314. 
Pugh V. Bussel, 2 Blackf. Ind. Rep. 394. Woodhull i*. Wagner, 'Baldw. C. C. U. 8. 
Rep. 296. Browne v. Stackpole, 9 N. II. 478. Sec, also, su/jru, vol. i. p. 422. 


TT 


t Cook "P. Mofliit, 6 Row. U. S. 296. Larrabce ». Talbot, 6 Gill, 426. Woodbridge v. 
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trine of the Supreme Court of the United States in Ogden v. 
Saunders^ is, that a discharge under the bankrupt law of one 


Allen, 12 Met. R. 470. Stone v. Tibbetts, 2G Maine R. 110. Towne v. Smith, 1 Wood. & 
M. R. 116. Long Hammond, 40 Maine, 204. 

The doctrine of the Supreme C^irt of Massachusetts seems to be that if the discharge 
is given in the state where the contract is to be perforttied, the creditor is bound by it, 
■whether ho be a citizen of the same or of another state. May v. Breed, 7 Cush. IS- 
Scribner r. Fisher, 2 Gray, 43. In thi.s last case the defendant in Massachusetts owed the 
plaintiff in New York, on a note made and payable in Massachusetts, and the suit on the 
note was barred by the defendant’s discharge under the Massachusetts law. In Marsh v. 
Putnam, 3 Gray, 661, the same court hold that a certificate of discharge under the laws 
of Massachusetts is a bar to an action on a contract between citizens of that state, though 
made and to be performed in another state. In this case the express provision of the lex 
excluded considerations of comity, and the question was whether the law of the state 
conflicted with the comstitution of the United States, as expounded by the Supreme 
Court. It was said that the doctrine of that court had been generally too broadly stated; 
that no cases similar in facts to Scribner v. Fisher, and Marsh v. Putnam, had ever come 
before it; Md that though the language of the decisions and of the comm*utatoi-s would 
conflict with those ca.scs, yet their reasoning would not. In New York and Maryland, coses 
similar to Scribner v. Fisher, were decided the other waj' at nearly the same time. Don¬ 
nelly ». Corbett, 3 Sold. 600. Poe v. Duck, 5 Md. 1. 1 he following statement of the 
precise points decided by the Supreme Court of the U. S. oif the effect of state insolvent 
laws is taken substantially from the opinion of the j|)urt in Marsh f. Putnam. The 
power of Congress to pass a bankrupt law is not ex^sive. Sturges v. Crowninshield, 

4 Wheat. 122^juid the exercise of that power by Jlie states as to future contracts, does not 
impair their obligation. Ogden v. Sanndeis, 12 Wheat. 213. A contract made and to he 
performed in one state cannot, as against a citizen thereof, be discharged under the insolvent 
law oi'another state. McMillan v. McNeil, 4 Wheat. 20U. Boyle v. Zacharie, 6 Pet. 636.. 
Cook V. Moffatt, 6 How. 309. A discharge under the law's of a state^vhere ttie contract 
was made, but not to be performed, is no bar to a .suit, by a creditor, a citizen of another 
state at the time of the contract and discharge, whether brought in tlic Circuit Court of' 
the United States, (Ogden r. Saunders,) or in the courts of another state than that of thq 
origin of the contract. Shaw v. Robins, 12 Wlieat. 369. A'creditor who volunterily' 
makes himself a party to proceedings under the insolvent laws of another state, is bound 
by tbe rcsjilt. Clay e. Smith, 3 Pet. 411. v 

If a bill bo drawn in one state by a citizen, mid in favor of a resident of the same, 
upon a person residing in another state; or if a note be made in one state, and indorsed to 
a citizen of another state, a discharge of the aciRiptor in tlie former case, or of the maker 
and indorser in the latter, under the insolvent laws of their own states, will be no bar to 
an action by Ae payee of the bill, or b}' tlie indorser of the note. Fiske v. Foster, 10 
Met. R. 697. Savpye v. Marsh, Id. 694. See, also, Tow'rre v. Smith, svpra. And Whitney 
V. Whiting, 85 N. H. 467; Anderson a. Wlieeler, 26 Conn. 603; Burrall r. Rice,< Gray,. 
(Mass.) 639* But see Peck v. Hibbard, 26 Vt. 698. 

If the contract be made between citizens of the same state, where, also, it was intended 
to be executed, either party, by removing into another state, can avoid the effects of a. 
discharge'of the other, under the insolvent laws of the state where the contract was made- 
Brigham v. Hendei^on, 1 Cush. (Mass.) R. 430. Id. 634, mte. The mere iuteutioii of such 
removal before making the contract is of no importance. See, also, Stevens v. Norris,. 
10 Fost. 466. In Beal v. Burchstcad, 10 Mush. 623, it was held that if the maker of a 
note moves into the state where it was made and payable, after its maturity aud before 
VOL. n. 44 * , 
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country does not affect contracts made or to be executed in 
another. The municipal law of the state is the law of the con¬ 
tract made and to be executed within the stjite, and travels with 
it wherever the parties to it may be found, unless it refers to the 
law of some other country, or be immoral, or contrary to the pol¬ 
icy of the country where it is sought to be enforced. This was 
deemed to be a principle of universEfi law; and therefore the 
discharge of the contract, or of the party, by the bankrupt law of 
the country where the contract was made, is a discharge every¬ 
where. (a) ^ There is not any bankrupt law, technically so 
called, existing in New York ; but there is a permanent insol- 


(o) Ogden o. Saunders, 12 Wheaton, 213. See, also, Sturges v. Crowninshield, 
4 Idem. 122; M’Millan v. M’Neill, Ibid. 209; Le Koy v. Crowniiishiel^, 2 Mason’s 
Hep. 161, 162; Pugh v. Bussel, 2 Blackf. Ind lie^. 394. And sec Comm. vol. i. 
pp. 419-422 ; Lord Stair's Institutions, vol. i. note a. p. 4, by I. S. More, the editor 
of the edition of 1832. This edition of that autlioritative work of Lord Stair is ren¬ 
dered very valuable by tlie notes and illustrations of the learned editor. It is equally 
well established that the discharge of a contmet by the law of a place where the con¬ 
tract was not made, or to le performed, will not be a discharge in any other country. 
In Phillips V. Allan, 8 Barnew. & Cress. 477, the discharge of an insolvent debtor by 
a Scotch court was held to be no defence to an action brought in England, by an 
English subject, for a debt contracted in England ; but the rule woul^ have been dif¬ 
ferent if the creditor had come in for his dividend under the Scotch law, or the debt 
had been contracted in Scotland. The same rule was declared in Van Kaugh w. Van 
Arsdale, 3 Caincs’s Rep. 154, and it lias repeatedly been r 2 cognized in England and 
Scotland, as well'as in this country. See Doug. Rep. 170; 1 H. Blacks. Rep. 693; 
2 Ibid 55.3; 1 East’s Rep. 6, 11 ; 5 Idem. 124 ; Lewis i*. Owen, 4 Barnew. & Aid. 
654 ; 2 Bell’s Comm. 689-691 ; Woodhull v. Wagner, Baldwin’s C. C. U. S. Rep. 

*296. Van Hook u. Whitlock, 26 Wendell, 43. 


suit, hiB discharge obtained in that state bar-, an action on the note. ' See, however, Stat. 
of Mass. 18.yi, ch. 363. 

Where a claim has been allowed, and^dchtor disclinrged, the creditor cannot afterwards 
impeach the discli.arge for fraud, irumpineys a. Scott, 31 Maine R. 192. When A. and ^ 
B. wore co-surcties, and B. was discharged in bankruptcy, and A. afterward.s paid the 
amount of the bond, and sued for contribution, the discharge was no dfeVence. Pole ». 
Warren, 32 Maine R. 94. A judgment reversed, after banknipt’s application, on a note, 
which might have been proved, is not barred. Pike a. McDonald, 32 Maine R. 418. 
Fisher v, 30 Maine R. 459. 

There is no distinction belween judgmenta ex conirnefu and judgments ex delicto; both 
are alike provable, and affected by tlie bankrupt law. In re CoAstock, 22 Vermont R. 
642. 

An a.ssignment, under the Massachusetts insolvent laws, is a transft-r of moneys In the 
hands of the insolvent’s attorney in New Hampshire. Hall v. Boardinan^ 14 N. H. 38. 

1 May v; Breed, 7 Cush. 15. Peck t>. Hibbard, 26 Vt. 698. Long v. Hammond, 40 
Me. 204. 
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vent law, enabling every debtor to be discharged from all his 
debts upon the terras and in the mode prescribed. The first 
- general insolvent law of New York was passed in the year 1784, 
and alterations and amendments have from time to time been 
made, until the system attained all the consistency, pro¬ 
vision, * and knprovement that the nature of the subject * 394 
easily admits, [a) , 

Insolvent laws prevail throughout the Union, and constitute 
a system of an important and interesting characjier, and subject 
to diversified modifications, for the relief of the debtor. In the 
states of Maine, New Hampshire, Virginia, and Kentucky, they 
are confined to the relief of debtors charged in execution. In 
New Jersey, Delaware, Maryland, Tennessee, North and South 
Carolina, Georgia, Alabama, Mississippi, and Illinois, the insol¬ 
vent laws extend to djbt‘?rs in prison on mesne or final 
•process. In Massachusetts, New York, Connecticut, *395 
Rhode Island, Pennsylvania, Ohio, Indiana, Missouri, 
and Louisiana, they are still more extensive, and reach the 
debtor whether in or out of prison. (6) The insolvent laws of 


(o) Witlj wspcct to the operation, value, and policy of the peneral system of insol¬ 
vent law, it is observed, by the chancellor and judges of the Supreme Court of New 
Yor\, in a report made by them to the legislature, January 22d, 1819, in pursuance 
of a concurrent resolution of the two houses, that, “judging from their former 
experience, and from observation in the course of their judicial duties, they were 
of opinion that the insolvent law was the source of a great deal of fraud and "per¬ 
jury. They were apprehensive that the evif was incurable, and arose principally 
from the infirmity inherent in every such system. A permanent Insolvent Act, ma^ 
expressly for the relief of the debtor, and held up daily to his view and temptation, 
had a powerful tendency to render him heedless in the creation of debt, and eaieless 
as |o payment. It induced him to place his hopes of relief rather in contrivances 
fyr his discharge, than in increased and severe exertion to perform his duty. It held 
out an easy and tempting mode of procuring an absolute release to the debtor fi'om 
his debts ; and the system had been, an*d still was, and probably, ever must be, from 
tlie very nartire of it, productive of incalcnkble abuse, fraud, and perjury, and 
greatly injurioufcto the public morals.” See, on this subject, supra, vol. i. pp. 419- 
422. It was stated by the chief justice, in giving the opinion of the SupreflPe Court 
of the United States, in Sturges v. Crowjiinshicld, 4 Wheaton, 122, that the insolvent 
laws of most of the states only discharge the person of the debtor, and leave his 
obligatitm to pay, out of his future acquisitions, in full force. The Insolvent Act of 
Maryland, of 1774, subjected to the former debtspf the insolvent his future acquisi¬ 
tions by descent,*gift, devise, bequest, or in a course of distribution. See 5 Harr. & 
Johns. 369. • 

(6) The statutes of Connecticut, Ohio, New Jersey, Pennsylvania, Illinois, North 
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New York enable the debtor, with the assent of two thirds in 
value of his creditors, and on the due disclosure and surrender 
of his property, to be discharged from all his debts contracted 
v^ithin the state, subsequently to the passing of the Insolvent 
Act, and due at the time of the assignment of his property, or 
•contracted before that time, though payable aYterwards. (a) 
'The creditor who raises objections toithe insolvent’s discharge 
is entitled to have his allegations heard and determined by a 
jury. The ins(?lvent is deprived of the benefit of a discharge, 
if,^ knowing of his insolvency, or in contemplation of it, he has 
made any assignment, sale, or transfer, either absolute or condi- 


Carolina, Tennessee, Georgia, and Missouri, for the relief of insolvent debtors, go only 
to discharge and exempt the person of the debtor from imprisonment. ‘Statutes of 
Connecticut, 1838, p. 270. Statutes of Oliio, 183i. Statutes of Illinois, 1838. II. L. 
of Missouri, 1835, p. 328. Prince’s Dig. of Statutes of Georgia, 2d edit. 1837, pp. 287, 
293. Purdori’s Dig. of Penn. Laws, 514. Elmer's Dig. 255. H. S. of New Jersey, 
1847, tit. 9, ch. 1, 2, 3, 4, contains the whole sy.stcm of provisions for the relief of 
debtors. North Carolina li. S. vol. i. 320. Statute Laws of Tennessee, p. 390. This 
is understood to be the limitation of insolvent laws in the greater number of the states. 
See supra, vol. i. p. 420. The new insolvent law of Massachusetts was pas.scd in 1838, 
granting a complete discharge to debtors, whether in or out of prison, who comply 
with its provisions. The application for relief may be made by the dchiSr, or by cer¬ 
tain of his creditors. It applies, of course, only to contracts made subsequent to ifs 
passage, and it resembles, in several of its features, the United States Bankrupt Act 
of 1800, and appears to be cautiously and wisely digested. See infra, p. 522, note. In 
Vermont, it is eveJl a constitutional provision that the debtor shall not be continued 
in pri.son where there is not a strong presumption of fraud, after delivering up and 
assigning, bond fde, all his estate for the use of his creditors. 

• (a) Laws of N. Y. April 12th, 1813; February 28th, 1817 ; February 20th, 1823 ; 
and April 9th, 1833. Under the English Insolvetit Debtor’s Act, the discharged insol¬ 
vent becomes liable to a .surety who pays for him, after his discharge, an annuity due 
before. Abbot v. Bruerc, 5 Bingham. N. C. 598. The insolvent laws of New Yprk 
have been redigested and amended by the N. Y. Revised Statutes, vol. ii. pp. 15-23,; 
but the Insolvent Act of April 12th, 1813, is declared to be in force, although consoli¬ 
dated in the Revised Statutes, vol. ii. pp. 15-2.3. See N. Y. R. S. vol. iii. p. 647. It 
appears, notwithstanding that dictum 6f the revisers, that the General In§blvcnt Act of 
1813, and all the Acts amending the same, are in force o«/y in a very Hiodified, if in any 
dei/ree ;*\'ov under the General Repealing Act, N. Y. R. S. vol. iii. p. 1.33, see. 115, and 
Ibid. p. 1.54, .sec. .549, so much of the Insolvent Act of 1813, and the Acts amending it, 
as are not, and also that arc, consolidated and reenacted in the IJevised Statutes, are 
repealed 1 The system has been improved by more effectual provisions agaihst fraud 
and abuse. 

C 

V 


^ At any time within two years before petUiofting. Laws of 1864, c. 147k 
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tional, of any part of his estate, or has confessed judgment, or 
given any security with a view to give a preference for an ante¬ 
cedent debt to any creditor, {a) ^ The discharge- applies to all 
debts founded upon contracts made within the state, or to be 
executed within it; and from tlebts due to, persons resident 
withifi the state at the time of the publication of notice of the 
application for a discharge ; or to persons not residing within 
* the state, but who united in the petition for his discharge, or 
who accept a dividend from his estate. The discharge like¬ 
wise applies to all liabilities incurred on contracts made after 
January 1st, 1830, by making or indorsing any promissory note 
or bill of exchange prior to his assignment, or incurred 

reason of payments by any other party * to the paper, * 396 
made prior or subsequent to the assignment. The dis¬ 
charge likewise exonerates the insolvent from arrest and impris¬ 
onment thereafter, upon all debts existing prior to the assign¬ 
ment. Any fraud whatever, in relation to any proceediftgs 
under this statute, or its requisitions, renders the discharge null 
and void. (6) ^ • 


(«) N. Y.,Kevised Statutes, vol. ii. p. 20, sec 24. I5v the laws of Louisiana, an 
insolvent debtor cannot give preference. Hodge v. Morgan, 14 Martin’s La. Rep. 61. 
By the Insolvent Act of Pennsylvania, of 16th June, 1836, the insolvent debtor is 
deprived of the benefit of the Act, if it appears that the insolvency arose from losses 
by gunibling, or by the purchase of lottery tickets. 9 

{b) N. Y. Revised Statutes, vol. ii. pp. 15-23. The fraud that goes to defeat the 


1 The following decisions arc under the bankrupt law of 1841; they may al«o have a 
bearing upon the effect of assignments under tlie insolvent laws. An ns.signment by a 
debtor contempiation of banl^mptcy, and to give preferences, is not absolutely void, 
but only so as to the assignee appointed under the Bankrupt Act. Seaman v. Stoughton, 
a^Barb. Ch. R. 344. 

In Beavis v. Garner, 12 Ala. R. 6C1, it was*held, that the assignee of the bankrupt 
acquired no right to property of which tl?e latter had made a fraudulent assignment, as 
the legal and* equitable rights of the bankrupt^ and those rights only, passed to the 
assignee. . ^ 

If the assignment be made by the debtor, in consequence of the act of the creditor, it is 
not voluntany and invalid under the bankrupt laws. Van Casteel «. Booker, 2 Weis. H. Si 
Gor. U. 691. 

To show a paymeiit by the debtor to be in contemplation of bankruptej', something 
more than insolvency must be shown; and to be voluntary, the payment must originate 
with the debtor, Gie fiist step being taken by him, itnd not the creditor. In re Rowell, 
21 Vermont R. 620. An assignment, giving preferences, is an act of bankruptcy. £x 
parte Breiieman, Crabbo, 466. • 

a See Lyon ». Marshall, 11 Barb. 241; Bell v. Leggett, 3 Seld. 176; Caryl v. Bussell, 
44* 
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• 397 • (2.) There are other provisions belonging to the in¬ 

solvent system which are exclusively applicable to m- 


relicf under the insolvent laws of Pennsylvania, is the fraudulent concealment or con¬ 
veyance of tlic estate, and not the fraudulent means by which the insolvent acquired 
possession of property, nor his unprincipled and extravagant wasRj of it tase of 
Bcnney, 1 Ashmead’s Rep. 261. In England, by t}je statutes of 1 Geo. IV., 3 Geo. 
IV., and a Geo. IV., the system of their insolvent laws was remodelled and greatly • 
improved, and placed under the jurisdiction of the insolvent’s court. The Insolvent 
Acts in England were consolidated by statute 7 Geo. IV. c. 57, and greatly amended 
by statute of 1 & 2 Victi c. 110. They apply to persons in actual custody for debt, 
and the estate is vested in assignees, and the prisoner or his creditors may petition for 
an order to vest his estate in assignees. The main object of the last statute was to 
l^boli^h imprisonment for debt on mesne process, except where fraud can be shown. It 
is, in many of its provisions, analogous to their bankrupt system. Voluntary prefer¬ 
ences, by the insolvent, before or after imprisonment, are declared fraudulent. For 
debts fraudulently, improvidently, or maliciously contracted, and for damilges arising 
upon torts, or acts ex delicto, the insolvent is lial'de tft close imprisonment, and to be 
deprived of his discharge for a period not exceeding two years. The discharge only 
pro*tocts the person from imprisonment, and does not protect the future acquisitions 
and property of the debtor; and the Act enables the creditor to reach suc-h property, 
whether in the funds, or existing in chases m action, or held in trust. In 1844, by 7 
& 8 Viet. ch. 96, the English insolvent law was further meliorated and improved.' 
Imprisonment on execution was by statute abolished as to all debts not exceeding ;£20; 
and every debtor may l)e released from Ins debts upon .surrender of his property, and 
without any imprisonment, be his delf.s of whatsoever amount, if he llpplics for the 
benefit of the Act while at liberty, and before execution. The assignment of the debt¬ 
or’s property includes all his estate, real and personal, at liome and abroad, which is 
vested, or which ^^ay in future revert, descend, or come to him, by purchase, will, or 
otherwise, before he shall have obtained the fnal order of discharge, and also all debts 
due to him before such order, (wearing apparel, bedding, and implements not exceed¬ 
ing 4i20, excepted.) It was further declared, tliat after the final order to bo*given on 
the fair surrender of his'property, the future acquit ed property of the debtor ivus not to be , 
taken. But much com|)laint is made in England, by merchants and tiaders, against 
the operation of thejr bankrupt and insolvent laws, a-s being a fruiffiil source of fraud 
and abuse ; and the true cause of the evil is said to be the abolition of arrest on mesne 
process. It is proposed to restore afrest on mesne process, guarding it carefully 
against abuse. A bill for that purpose was .introduced into Tarliament in 1846. It is 

____ ♦ _ 

3 Kcrm-194. By 12 & 1.3 Viet. c. 100, an arrangement may be entered into between an 
Insolvent trader and his creditors, rclea.sing him from his obligations, which shall be bind¬ 
ing on all the creditors if signed by six sevenths in number or value. See Tetley v, Tay¬ 
lor, 8 E. L. & Eq. 370; McNaught v. Russell, 38 Idem. 620. Such an arrangement must 
dispose of the debtor’s whole property without reservation. March v. Warwick, Ibid. 288. 
See some strictures on this provision in 16 Law Review, 49. , 

' In 1849 the law of bankruptcy was further amended and consolidnt(^ by the passage 
of the “ Bankrupt Law Consolidation Act,” 1849, 12 & 13 Viet, ch. 106. Chitty’s Statutes, 
I. 203. And again amended by an Act of 17 & 18 Viet. ch. 119. 
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prisoned debtors, who may, in all cases free from fraud, be 
discharged from prison, and exempted from future arrest, with¬ 
out the hazard of any constitutional objection. Imprisonment 
is no part of the contract; and simply to release the prisoner 
does not impair the obligation, but leaves it in full force 
against his •property, (a) *The English process of ex- *398 
-----•- 

likewise proposed in the English discussions, and with mueh plausibility, if notreason, 
to abolish all process against goods and chattels, except in ha7i1cruplcy, and, as a substi¬ 
tute, to extend the bankrupt laws to all classes of debtors. Sec tbe London Law Review 
for Nov. 1846, vol. v. pp. 87-99,»whcre the subject is considered at large. See vol. i. 
p. 422, as to the effect of the cessio bouorum in the civil law, and to which our insolvent 
laws are analogous. The learned commentator on the Partidas, (Greg. Lop. Gl. 3,) 
•s cited in a note to the Institutes of the Civil Law of Spain, by Aso and Manuel, 
(b. 2, tit. II, ch. 3, sec. 2, n. 49,) says that the future acquirements of the debtor 
would nof be liable under the cessio bonormn, in the case of a compulsory cession, and in 
any case sufficient must be left for the debtor to live upon, ne. eyeat. 

The laws of the individual states on the subject of bankrupt and iijsolvent debtors 
have hitherto been unstable and fluctuating; but they will probably be redigested, and 
become more stable, since the decisions of the Supreme Court of the United States 
have at last defined and fixed the line around tie narrow enclosure of state jurisdic¬ 
tion. The commissioners appointed to rcvi.se the Civil fode of rennsylvauia, in their 
report, in January, 1835, pp. 52, 53, complain, in strong terms, of the existing state 
of things. ^ Congress will not exert their constitutional power, and pass a bankrupt 
law, and no state can pass a bankrupt or insolvent law, except so fur as regards their 
own citizens; and even then, only in relation to contracts made after the passage of 
the* law. Foreign creditors, and creditors in other states, cannot be barred, while state 
creditors may be. The foiiner preserve a perpetual lien on aftp’-acquired property, 
except so far as the statutes of limitations interpose. State bankrupt and insolvent 
laws cannot be cherished under such inequalities. A difficulty exists in Massachusetts 
inTcspcct to their attachment and insolvent laws. The process of attachment of the 
goods of the debtor on mense process in that state, has existed since 1789, but their 
insolvent law dissolves the attachment, on the debtor being placed under the operation 
of that system, cither by his Voluntary act ot by the* act of his creditors, and which 
system aims at equal distriinition among the creditors. Creditors suing in the federal 
•courts arc said to hold their attachments without having them dissolved, as they are in 
the state courts by the force of the proWsion in their insolvent system. The Law Re¬ 
porter for J^rch, 1846, vol. 8. p. 524 i , 

(a) Mason «. Haile, 12 Wheaton, 370. Marshall, Ch. J., 4 Wheaton, 201. Beers 
V. Haughton, 9 Peters’s U. S. Rep. 329. The insolvent law of New Y«rk, in its 
application to imprisoned debtors, and as it existed prior to April, 1831, and April, 
1840, may be seen in the N. Y. Revised Statutes, vol. ii. pp. 24, 39. But since im- 
prisonipcnt for deUt in New York is now essentially abolished, a detail of the provis¬ 
ions of that system is no longer requisite. 


1 But, by Act of Congress, 1848, ch. ^4, attachments in the courts of the United States 
are put upon the same footing as in the state courts. 
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ecution against the body, (and which we have generally fal¬ 
lowed in this country^) is intended to confine the debtor until 
he satisfies the debt. It is not a satisfaction strictly, but a 
means to procure it; though the language of the writ directs 
the defendant to be imprisoned to satisfy the plaintiff for his 
debt, {a) ^ In Scotland, the imprisonment on execution is avow¬ 
edly to enforce payment and the discovery of funds; and it 
does not, like the English imprisonment, preclude an execution 
concurrently against the property. The Scottish law of impris¬ 
onment for debt is slow, cautious, and tolerant in its opera¬ 
tion. (b) In this country, the progress of public opinion is 
rapidly tending to enlarge the remedies against property, and 
to abolish imprisonment for debt, except where the judgment is 
founded upon tort, misfeasance, or fraud, (e) 

C 

I 

j 

(ft) Imiirisonmcnt on ra. sa. is no extinguishment of a lien of mortj'agc for the 
same debt. Davis v. Buitine, 2 Russ. & Afylne, 76. It was said by the court, in Sir 
William Herbert’s case, (3 (^o. 11,) fliat at comiuou law, and prior to the statutes of 
Hen. HI., Ed. I., and III., the body of the debtor was not Jiable to execution for debt, 
except in cases of injuries accompanied with force, and for the king’s tiebts. Sir 
William Blackstone, vol. iii. p. 281, has followed that opinion, and Sir Francis Pal- 
grave, who has examined with great reibarch the Anglo-S.ixon institutidns, says that 
no arrest of the person was allowed at common law, except when justified by a breach 
of the peace, or a contempt of the king's nutlioiity. The Anglo-Saxon or Teutttnic 
law gave a dislrmgX; on neglect to obey a summons, by which the defendant's goods 
and chattels were seized as pledges to coinjiel his submission to the judgment of the 
court. Rise ami Progress of the English Commonwealth, vol. i. 181. But thi.s posi¬ 
tion apjicars from Braeton, and from the history of legal process as detailed by Mr. 
Reeves, to be unfoutided, Tf wp consider the common law as it existed as early as the 
reign of Henry III. Sir F. Palgrave refers to the Anglo-Saxon common law. Brac- 
ton, 440, 441. 2 Heave’s Hist.'Eng. Law, 439, 440. ' ‘ ' 

(/<) 1 Bell’s Com. 8. 2 Idem. 537. 

(c) In New York, by the Act of April* 26, 1831, ch. .300, and which went into oper« 
ation on March 1st, 1832, arrest and imfirisanmcnt on civil |)rocess at law, and on 
execution in equity founded ujxm contract, were abolished. The provisipn under that 
Act was not to apply to any person who should have been a non-resident of the slate 
for a niiMth preceding; (and even this exception was abolished by the Act of April 
25tli, 1840;) nor to proceedings as for contempt to enforce civil remedies^ nor to 
actions for fines and penalties; nor to suits founded in torts, 7 Hill’s Rep. 578; nor 

■' 1 

•«- ** w 

\ r ' . 

1 Under the N. Y. Code of Procedure, an execution against the person directs the offi¬ 
cer to commit the debtor to the jail of the county, “ until he shall pay 6)o judgment or 
be discharged according to law.” 
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* The assignment of the insolvent passes all his inter- * 399 
est, legal and equitable, existing at the time of executing 


on promises to marry; nor for moneys collected by any public officer; nor for mis¬ 
conduct or neglect in office, or in any professional employment. The plaintiff, how¬ 
ever, in any suitfbr upon any judgment or decree, may apply to a judge for a war¬ 
rant to arrest the defendant, ugon affidavit stating a debt or demand due, to more 
than $ ')0; and that the defendant is about to remove'property out of the jurisdiction of 
the court, with intent to defraud his creditors ; or that he has property or rights in action 
which he fraudulently conceals ; or public or corporate stock, money, or evidences of 
debt, which he unjustly refuses to apply to the payment of the judgment or decree in 
favor of the plaintiff; or that he has assigned, or is about.to assign or dispose of his 
property, with intent to defraud his creditors; or has fraudulently contracted the 
debt, or incurred the obligation respecting which the suit is brought. If the judge 
s^U be satisfied, on due examination, of the truth of the charge, he is to commit the 
debtor to jail, unless he complies with certain prescribed conditions, or some one of 
them, andawhich are calculated for the security of the plaintiff’s claim. Nor is any 
execution against the body to be issued on justices’* judgments, except in cases essen¬ 
tially the same with those above stated. To be a resident of the suite within the 
meaning of the Act of V831, it was held that the person must have a fixed abode, and 
an intention to remain and settle, and not to be a transient visitor. Frost v. Brisbin, 
19 Wendell, 11. But this decision ceases now to be of any application, inasmuch as 
the exception itself is repealed. By the New York Act of 1846, ch. 150, the defendant 
is liable for imprisonment as in actions for wrong, if he be sued and judgment pass 
against him in actions on contracts for motleys received by him, (and it applies to all 
male person*,) in a fiduciary character.^ • 

The legislature of Massachusetts, in 1834 and 1842, essentially abolislicd arrest and 
impi'isoumcnt for debt, unless on proof that the debtor was about to abscond. As 
early'as 1790, the constitution of rennsylvaiiia established, as a Jpndamcntal princi¬ 
ple, that debtors should not be continued in prison after surrender of their estates, in 
the mode to be prescribed by law, unless in c;jse.s of a strong presumption of fraud. 
In February, 1819, the legislature of that state exempted women from arrest and im¬ 
prisonment for debt; and this provision as to women was afterwards applied in New 
York to all civil actions founded upon ccniraet. (N. Y. Revised Statutes, vol. ii. 
pp. 249, 458.) A provision fix that effect had been rcconiTnended to the legislature 
by the chancellor and judges, in January, 1819. Females were fiist exempted from 
Unprisonment for debt in Louisiana and Mis|issippi; and impriftninent for debt, in 
all cases free from fraud, is now abolish\;d in oacii of thoKC states. The commission¬ 
ers in Pennsylvania, in their Report on the Civil Code, in January, 1835, recom¬ 
mended that there bo no arrest of the body of the debtor, on mesne process, without 
an affidavit of rtie debt, and that the defendant was a non-resident, or abjjuj to de¬ 
part without leaving sufficient property, except in ca.^es of force, fraud, or deceit, veri¬ 
fied by affidavit. This suggestion was carried into etfect by the Act of the Icgislatnre 
of Pennsylvania o^ July 12, 1842, entitled, “An Act to iiliolish imprisonment for 
debt, and to punish fraudulent debtors.” In New Hampshire, imprisonment on mesno 


1 The Non-imprisonment Acts do not extend to process by admiralty courts. Gardner 
V, Isaacson, Southern District of New York, 8 N. Y. Legal Observer, March, 1860. 
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400 * the • assignment, in any estate, real or personal; but no 
contingent interest passes, unless it shall become vested 


process and execution for debt existed under certain qualidcations, until December 
23, 1840, wiicn it was abolished by statute, in cases of contract agd debts accruing 
after tlie first of March, 1841. In Vermont, imprisonment for debt, on contracts 
made after first January, 18.'19. is abolished, as to resident citizens, unless there be evi¬ 
dence that they arc about to abscond witii their property ; so. also, the exception in 
Mis»is>i))pi applies to cases of torts, frauds, and meditated concealment, or fraudulent 
disposition of property. Laws of Mississippi, by Alden & Van Hoesen, 1839, pp. 511, 
512, 91.5, 916. In Connecticut, imprisonment for debt on contract is abolished, ex¬ 
cept in the usually excepted cases of fraud, &c, by statute of June 10, 1842. In 
Indiana, (R. S. 1838,) prison bounds for debtors are declared to be co-extensive with 
the county. This is reducing impri.sonmcnt to the mere vox et fineteren nil. In Ala¬ 
bama, by .statute of 1st February, 1839, imprisonment for debt is abolished, except fh 
cases of fraud. 

In Tennessee, by statute of 1831, ch. 40, and of January, 1840, no ca. sa. can issue to 
imprison for debt, without an allitfavit that the defendant is about to remove, or has 
removed his piopcrty beyond the jurisdiction of the court, or that he has fraudulently 
conveyed or concealed il^. A similar law was passed in Ohio and in Michigan, in 
1838 and 1839. The power of imprisonment for debt, in ca.ses free from finud, 
seems to be fast going into qnnihil.itioii in this country, and it is consid red a,s repug¬ 
nant to humanity, policy, and justice. In addition to tke states of Massachusetts, 
New llamp-shire,. Vermont, Connecticut, New York, New Jersey, Pennsylvania, 
Michigan, Ohio, Tennessee, Mississippi, Louisiana, and Alabama, alecady men¬ 
tioned, imprisonment for debt is abolished in Delaware, Florida, I^'sconsin, and 
Iowa, with the usual exception of all or most of the ca^-cs of contempts, fines, and 
penalties, promises to marry, moneys collected by public officers, misconduct in 
office, and frauds. ^By the new constitution of New Jersey, in 1844, imprisonment is 
abolished in actions for debt, or on any judgment upon contracts, unless in cases of 
fraud.1 But imprisonment for debt is still retained, under mitigated modifications, in 
Maine, Rhode Island, Maryland, Virginia, North and South Carolinia, Georgia, Ar¬ 
kansas, Kentucky, Missouri, Jllinois, Indiana, and the District of Columbia. See 
Kinne on Imprisonment for Debt, New York, 1842. Act of Congress, March 3, 
1843, ch. 98. The constitution of Rhode 1-laiid of 1842, and which went into opera¬ 
tion in May, 1843,^eclarcs that the person of a debtor, where there is not strong pre¬ 
sumption of fraud, ought not to he cotil.nucd in prison after he has delivered np his 
property for the benefit of his creditors. An'Act of Congress of 14th January, 1841, 
abolished imprisonment for debt under process in the federal courts, i,n all cases in 
which by the laws of the state in which the court is held, such imprisonment has been 
aboIisliwS. In 1838, an Act was passed by the British Parliament, 1 and 2 Viet, 
c. 110, abolishing impri.sonmcnt for debt on mesne process, except under s]»eoial order, 
w'hen the debtor is about to abscond, and requiring the remedies against property 
to be exhausted before it can be permitted on final process. ThL execution against 
the debtor’s propert}- reaches the whole profits of the real estate, instead of a moiety 


t 

1 By the constitution of California, no person ran be imprisoned for debt, in any civil 
action, on mesne or final process, unless in cases of fraud. 
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within three years after making the assignment, and then it 
passes, (a) This I apprehend to be the general effect of the 
assignment, ih every state, and under the English law. Possi¬ 
bilities, coupled with an interest, are assignable, but not bare 
possibilities, such as the expecta’ncy of an heir, {b) The assign¬ 
ment does not affect property held by the debtor in trust(c) ; nor 
does the assignment by*the insolvent husband affect the prop¬ 
erty settled to the separate use of the wife, free and clear of her 
husband, (d) It has been repeatedly held, that the insolvent’s 


as before; and money or bank-notes, checks, bills of exchange, promissory notes, 
specialties and other securities for money, may he taken on Jieri facias. So stocks, 
funds, or annuities, or any stock or shares in any public company, may be attached 
for the paament of the judgment creditor. The creditor has lull power over all 
the debtor’s property, and the Witter is also liable, as before, to eventual imprisonment 
on execution. 

But it is understood that the English commissioners appointed to inquire into the 
laws affecting bankrujits and insolvent.^, have recently (1840) made an interesting 
report on the subject, in which they condemn as unjust and impolitic the existing law, 
holding the future acquired property of insolvent dehtoft who are discharged, liable 
for their preexisting debts; and they recommend that this distinction between the 
operation of bankrupt and insolvent laws be abolished; and also, that imprisonment 
for debt, on*hnal process by ca. sa., except in special cases, be also abolished. In 
1842, the cessio honorum Act was introduced into the British Parliament, by Lord 
Brougham, abolishing virtually the practice of imprisonment for debt. In April, 
1844, Lord Cottenhnm introduced a bill into the House of Ljjt'ds for abolishing 
entirely imprisonment for delit on mesne process and on execution, in cases free from 
fraud or violence; and that the discharge of insolvents, as well as bankriqits, should 
protect all after-acquired property. It was during the Samnite war that the Roman 
law was pas.sed prohibiting {lersonal slavoiy for debt, and confining the creditor’s 
rcrogdy to the property of the debtor; but the insolvent debtor, nevertheless, forfeited 
all his pplitical rights. Dr. Aimold’s Hist, of Rome, t^l. ii. 277. 

(а) N. Y. Revised Statutes, vol. ii. p. 21. The English bankrupt laws have a moixi 
OKtensive and strict operation upon the bankrupt’s property ; fdr the assignment, 
whenever made by the commissioner, operates by relation so far as to carry to the 
assignees all the property which the bankrupt Imd at the time of the commission of 
an act of ban’kruptcy. Vide supra, p. 390, n. * The bankrupt is -incapable of affect¬ 
ing his estate by any act of his, after an act of bankruptcy, though before^e issu¬ 
ing of thej^ommission. Smallcorabe v. Bruges, 13 Price’s Exeh. Rep. 136, 

(б) Carlton v. Leighton, 3 Merivalo’s Rep. 667. Comegys v. Vasse, 1 Peters’s U. 
S. Bep. 193, 220, , 

(c) Ki^ V. Bank of New York, 10 Johns, Rep. 63. Dexter v. Stewart, 7 Johns. 
Ch. Rep. 52. Yjtes & M’Intirc w. Curtis, 5 Mason*s Rep. 80. 

(d) Adamson v. Armilsq^e, Cooper’s Eq. Rep 283. Wagstaff v. Smith, 9 Vesey, 
520. See Mr. Ingraham’s View of tfio Insolvent Laws of Pennsylvania, 2d edit. 
223-227. 
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discharge applied only to debts existing when the petition, in¬ 
ventory, arid schedule of debts were presented, and not so as to 
cover debts contracted between that time and the time of the 
discharge. The distinction is founded on obvious principles of 
justice; for the computation of the amount of the debts and 
creditors is founded upon the inventory and schedule accom¬ 
panying the petition, and the assignment and discharge relate 
to them, (a) It is likewise the general policy of all in- 
*401 ’ solvent *laws to distribute the property assigned ratably 
among all the creditors, subject, nevertheless, to existing 
legal liens, and priorities existing before the assignment; (b) 
and under the New York insolvent laws, a creditor cannot be¬ 
come a petitioning creditor in respect to any debt secured by<a 
legal lien, unless he previously relinquishes that lien for the 
general benefit of the creditors, (c) ^ 

(3.) Thq case of absconding and absent debtors may be re¬ 
ferred to this head of insolvency. The attachment law of New 
York, (like insolvent acts and the acts for the relief of debtors 
from imprisonment,)' is a legal mode by wjiich a title to prop¬ 
erty may be acquired by operation of law. (^/) When the debtor, 
who is an inhabitant of New York, absconds, or is cqp.cealed, a 
creditor resident within or out of the state, to whom he owes 
one hundred dollars, or any two, to whom he owes one hundred 
and fifty dollars, or any three, to whom he owes two hundred 
dollars, may, on application to a judge or commissioner, and on 
due proof of the debt and of the departure or concealment, 
procure his real and personal estate to be attached; and on due 
public notice of the proceeding, if the debtor dojes not, within 
three months,~ return and satisfy the creditor, or appear and 
offer to contest the fact of halving absconded, or offer to appear 


(a) Ernst v. Sciacraluga, Covvp. Rip. 5^7. 1‘case v. Folgcr, 14 Mkss. Rep. 264. 
M’Neilb' v. Richardson, 4 Cowen’s Rep. 607. Ingraliain on Insolvency, 168, 169. 

(b) This is the case in most, and jierhaps now in all the states, though equality of 
distribution was understood not to exist some few years past in Maine, lifew Uamp- 
shire, and Vermont, and that the race of diligence among creditors was kept up. 

(c) N. Y. Revised Statutes, vol. ii. pp. 36, 46. liartb v. Gibbes, 4 -M’Cord's 
Rep. 8. 

(tf) N. Y. Rcvi.scd Statutes, vol. ii. pp. 3-14. The provisions of the statute are 
minute and full of details, and a general outline only is given in the text. See, also, 
N. Y. Statute of May 8, 1845, clt. 153, amending the same. 
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and contest the validity of the demand, and give the requisite 
security, then trustees are to be appointed, who become vested 
with the debtor’s estate; and they are to collect and sell it, and 
settle controversies, and make dividends among all his creditors 
in the mode prescribed. From the time of the notice, all sales 
and assignments by the debtor are declared to be void, (a) If 
the debtor resides out o^the state, and is indebted on a contract 
made within the state, or to a creditor residing within the state, 
although upon a eontract made elsewhere, his property 
is liable to be attached and * sold in like manner: but *402 
the trustees are not to be appointed until nine months 
after public notice of the proceeding. Perishable goods, 

other than vessels, when attached under the Absconding Debtor 
Act, may be immediately sold and converted into money ; and 
if the sheriff, under the, attachment, seizes property claimed by 
third persons, he is to summon a jury, and to take their in¬ 
quisition as to the title to the property claimed. K any Ameri¬ 
can vessel belonging to the debtor be attached under these 
proceedings, it may be released on the claimant of the vessel 
giving security to pay the amount of the valuation of the ves¬ 
sel to thc,trustees or to the debtor, ^s the case may be ; and if 
it be a foreign vessel, claimed by a third person, the attaching 
creditor must give security to prosecute the attachment, and 
pay the damages, if it should appear that the vessel belonged to 
the claimant. 

It has been decided that a creditor, having an unliquidated. 


(a) Tho Colonj Act of New Brunswick transfers to the trustees all rights to action 

of the debtor existing at the time of their ap\)ointment. Ritchie v. Boyd, Kerr's N. 
a Rep. 2G4. • 

(b) The personal representatives of a* deceased debtor are not liable to bo pro¬ 
ceeded agiiinsj under tlie attnehment laws in New York. Jackson v. Wnl.sworth,, 
1 Johns. Cas. 372. In the matter of Hurd, 9 Wendell, 465. But the proceedings by 
attachment may be Instituted by assignees of the debt in their own names. •Beasley 
V. Palmer, 4 Hill’s Rep. 482. 


-r 




t In case of an attachment against a non-resident debtor, all creditors, resident and non¬ 
resident, are entitl8d to'a share of the assets, reg.trd being had to any assignments under 
foreign laws, from which they may liavc derived any benefit. Jn re Coates tuid Hilliard 
13 barb. 452. 
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demand resting in contract, is a creditor within the Absconding 
Debtor Act, and competent to apply for the attachment, (a) It 
was formerly held that the creditor who instituted proceedings 
against an absconding debtor must be a resident within the 
state ; (b) but the statute declares, that any creditor residing in 
or out of the state, shall be deemed a creditor, within the Act, 
and he may proceed by attorney. ¥nder the former statute 
laws of New York, the process by attachment did not apply in 
case of a foreign creditor against a debtor residing abroad, and 
whose debt was not contracted within the state, (c) The same 
provision still exists under the new revised statutes. Any cred¬ 
itor may proceed against an absconding or concealed debtor, 
being an inhabitant of the state, or against any non-rcside«it 
debtor, if the contract was made in New Yorji; but if 
*403 * the contract was made elsc\Vher,e, then the creditor must 

be ,a resident of the state, {d) ^ 


(a) Lenox r. Howlanrl^S Caines’s Hop. 323. Tins was under the Act of 1801, 
and the N. Y. Rcvi.sed Act of 18.30 cover.s the very case. 

(b) Ca.se of Fitzgerald, 2 Caines’s Hop. 318. 

{(') E.r partf Sehroedcr, G Cowon’s Hep. 003. ^ 

(d) N. Y. Revised Statutes, vol. ii.'p. .3, secs. 1, 2, 0, 7. Laws of Nf Y., May 8thi 
184.5, eh. 153. Fitch’s case, 2 Wendell, 298. In the matter of Hrown, 21 Id. 316. 
The attachment process for reaching the properly <)f tihsconding and absent and'non- 
resident debtors 4iis a favorite measure of justice with the colonial legislature; but 
in respect to non-rcsident debtors, it was strongly opposed by the governor and coun¬ 
cil in some of the states, as being different fiom the mode of recovery .allowed in like 
cases in England. Royal instructions were communicated to the colonial governors, 
to refuse assent to such ffttachment laws, and the subject was for some time a matter 
of discussion and warmth between the governor and bouse of assembly of North 
Carolina. The great objection on the part of the exeeutivc power was, that the 
attachment laws, as contended for by'the colony, did not place the English and 
American creditors on an crpial foofitl^, hut allowed the Amcrienn creditor theprefar- 
ence, in like mirnncr as if he had obtained fijr bis own benefit a judgment and execu¬ 
tion. 2 Martin’s Hist. N. C. 302. /Yttachmcnt laws against the property, real and 


1 A non-re.sidcnt creditor, who is only temporarily in New York, may sue out an attach¬ 
ment against his debtor, though never within the United States, upon a debt contracted 
abroad. In the matter o'!" thirty, 2 Barb. S. C. Rep. 436. The caa; of Fitzgerald, cited 
supra, is declared to have been overruled, A partnership may attach property a foreign 
debtor on a contract made abroad,'although one member of the firm ig n foreigner resid¬ 
ing abroad. Rcnard r. Hargons, 2 Duer, 640, S. 0. 3 Kern. 269. If^one of two joint 
debtors is a non-resident, attachment may issue "against him alone. Baird v. Walker, 12 
Barb. 293. 
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Debtors imprisoned in New York in a state prison for a term 
less than their natural lives, or imprisoned in any peniten- 


personal, of absconding and non-resident debtors, prevailed throughout the several 
United States ; l^t the statute laws are not uniform on this point. 

In England the proceeding by foreign attachment is used in London, Bristol, Liv¬ 
erpool, and Chester; but it ha« fallen into disuse in Oxford, Exeter, and other 
places. 

In the New England states the trustee process has in many respects the operation 
of the domestic as well as foreign attachment, and it operates in a greater or less 
degree upon persons as well as property. The strict trustee process extends to the 
goods, effects, and credits of the ju incipal debtor, in the hands of his agent, trustee, 
or debtor, and who, as trustee, is suui.noncd to appear and answer. The first process 
in civil actions against the debtor is noj; ordy to compel appearance, but to attach the 
go*ods and estate of the debtor, and hold them in pledge to pay the debt or damages 
recovered. ^Thestrict trustee process docs not extend to the real estate in the hands 
of the trustee. (Cushing’s Treatise on the Trustee Process, 183.3, pp. 6-16.) 

The Massachu.setts Kevised Statutes of 1836, part 3, tit 4, ch. 109, contain very 
specific, minute, and remedial provisions relativc’to the proem of foreigif atlachmeMt or 
irustte process. All personal actions, except detinue and replevin, and actions-sound¬ 
ing in tort, maybe commenced by tliis process, whicli authorizes the attachment of 
the goods and estate of the principal defendant m bis wwn hands, and also in the 
hands of trustees or garnishdbs. Every person liaving goods, effects, or credits, of the 
defendants intrusted to or deposited in his possesion, may he summoned as a trustee, 
and the proi^pi ty in his hands attaclied and held to rcsjioml tlic final judgment in the 
suit. But there are limitations to the doiuinds attaeli.ible by the trustee process; 
|l.) No person is to bo adjudged a trustee, by reason of having drawn, aetepted, 
made, or indorsed, any negotiable bill, draft, note, or other security; (2.) nor by 
reason of any money or other thing received or collected by him sheriff, or other 
officer, by execution or other process in favor of the principal defendant; (3.) nor by 
reason of any money in his hands, and for whicli he is accountable, as a public officer, 
to the principal defendant; (4.) nor by reason of any money or other thing due from 
him to the principal defendant, unless due absolutel}', and without depending on any 
contingency ; (6.) nor by reason of any debt due from him on a judgment, so long 
as he is liable to an execution on that judgment, (6.) nor as guardian for ^he debts of 
h^s ward. If a legacy accrue to the wife during coverture, it is, like her choses in 
action, liable to be attached by the trustee jfrocess, at a suit of a creditor of the 
husband, though not reduced to possession by him. Holbrook v. Waters, 19 Pick. 
Kep, 3.')4. Gifcsctt V. Grout, 4 Metcalf’s Rep. 4S6. By the Act of 1838, ch. 163, an- 
thorizing proceedings against insolvent debtors, upoil their voluntary application, or 
upon the application of a creilitor, the proceedings are confined to resident*hcbtors. 
Claflin V. ifeach, 4 Metcalfs Rep. 392. 

In Maine, the law concerning foreign attachment is essentially the same under the 
Act ofEebruary 28th, 1821, ch. 61, and the several subsequent Acts in addition thereto. 
The statute of 1835, ch. 188, gave the trustee process against third persons holding 
the debtor’s propcl-ty by way of mortgage or pledge. The proceedings against trus¬ 
tees of debtors are of the same imporb in New Hampshire, by the Act of July 3d, 
1829. The process reaches debts, choses iu action, stocks, &.C., in the hands of third 
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tiary or county jail for a criminal offence, for a term more 
than one year, are liable to the like proceedings against 


persona. So, also, in Vermont, by the several statutes of October 1st, 1797, Novem¬ 
ber 10th, 1807,'November 6th, 1817, and Novcm-bcr 10th, 1830, the «rustee process is 
given to creditors against persons possessed of money, goods, chattels, rights or 
credits of concealed or absconding debtors, or of delftors residing out of tbe state, or 
removed out of the state, leaving etfects within it. The Kevised Statutes of Ver¬ 
mont, 1839, p. 188. It has, however, been held, and very justly, that a person resid¬ 
ing out of the state, and coming within it for a temporary purpose, is not liable to be 
summoned as a trustee of an absconding, concealed, or absent debtor. Baxter v. Vin¬ 
cent, 6 Vermont Rep. 614. The same principle applies to the trustee process in 
Massachusetts. Ray v. Underwood, 3 Pick. Rep. 302. Fiom the time of service of 
process on the trustee, it fixes the property or debt in his hands, as a stakeholder fpr 
the party ultimately entitled. But it will not hold choses in action previously as¬ 
signed with notice. The attaching creditor acquires priority according to the order 
of time. The Mas.sachusctts practice in res*pect"to the trustee process goes further 
than tliat of Connecticut or Vcimont, and gives it against any person as the trustee 
of his resident neighbor. Leach v. Cook, VO Vermont Rep. 2.39. Neither in Ver¬ 
mont or Ohio can the Foreign attachment be .sustained, unless all the debtors arc non¬ 
residents or have absconded. Leach v. Cook, supra. Taylor v. McDonald, 4 Ohio 
Rep. 149. ’ 

In Connecticut, the effects and debts of absconding, or absent or non-resident 
•debtors, in the hands of any agent, factor, trustee, or debtor, may be attached by any 
creditor by the process of foreign attauhinent. Statutes of Connecticut! 'i83S, p, 287. 
But chases in action, as notes not negotiable, are not goods and chattels liable to the 
process of foreign attachment, or liable to be sold on execution. Fitch v. Watte, 5 
Conn. Rep. 117. ^Grosvenor v. F. & M. Bank, 13 Iil. 104. It lies, also, against 
debtors imprisoned for debt, who shall not, within three months, be admitted to take 
the poor man’s oath; and debtois discharged from imprisonment are to be deemed 
absconding debtors, so as to allow the creditor to proceed against their goods and 
effects in the hands of thoir attorney, agent, tru.stcc, or debtor. Statutes of Connecti¬ 
cut, 1838, pp. 29.3, 294. 

In Rhode Island, under the .statute of January, 1822, the trustee process lies against 
the attorney, agent, factor, trustee, or debtor, of aliscnt or non-resident, or concealed 
debtors; and also against the persona^ estate of any incorporated company estab¬ 
lished without the state, and being indebted,,pnd having personal e'-tato in the pos¬ 
session of any person or corporate body within the state. Seamen’s wages arc ex¬ 
empted from the attachment jirocess, prior to the termination of the vo;^age. 

In N,ew Jersey, the attachment is.sue3 by any creditor, foreign or domestic, against 
absconding or non-resident dclitors ; and tho statute is minute in its provisions, and is 
construed liberally for the benefit of creditors. The attachment becomes a lien from the 
time of executing the same. It reaches all the debtor's properjy and effects in the 
po3se.ssion of the garnishee or debtor’s debtor. The jiroperty attached is dWlributed^ 
ratably, among all the creditors who come in on due notice; and in this respect it re¬ 
sembles the New York attachment law. Elmer's Digest, 20-^1. R, S. New Jersey, 
1847, p. 48. 

In Pennsylvania, the process of domestic attachment is provided by statute against 
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their estates as in the case of absconding debtors, {a) The court 
in which proceedings under the Absconding Debtor Act are pend- 


absconding and concealed debtors, and resident debtors who are absent. Trustees are 
appointed, and the proceeds ratably distributed among all the creditors who come in 
and prove their dSmands. Pardon’s Digest, 277, 282. The process ofjbreign attach¬ 
ment is for the exclusive benefit of the attaching creditor, and it may issue at the suit 
of any creditor, resident or non-resident. Mulliken a. Aughinbaugh, 1 Penn. Rep. 
117. It issues against the estate, real and personal, of non-resident debtors, and of 
dehtois confined for crimes. Process may be awarded against any person who has 
properly or effects, or money of the de!)tor in possession; and the attachment binds all 
the estate, real and personal, of the del)tor in his own hands, or in those of his trustee, 
debtor, or garnishee. Pardon’s Dig. 45, 40, 4.15. The foreign attacliment can only 
be sued out against a debt presently dernandal)le, but a domestic attachment like a 
co^imission of bankruptcy under 6 Gefirge IV., can be sued out for a debt not dne, 
for it is a process of distribution among creditor-.. 4 Watts & Serg. 201. But under 
the attachment laws of Pennsylvania, stock of the United States, standing in the 
name of the debtor on the books of the ttcasury, cannot be attached. Neither the 
United States, nor the officers of the treasury, in their official capacity, are amenable 
to tbe process of law or equity. Opinions of the Attorneys-General, vol. i, 657- 
665, (Oct 20th, 1828.) The very clear and able argument of Mr. Wirt, the Attorney- 
General, would seem to be equally applicable to tbe laws of eveyy state; and the 
only limitation^ to the principle i.s, where tbe United States held the stock as stake¬ 
holders, ready to pay to the rightful claimant; and a voluntary submission, on terms, 
to the process, is recommended, to have the rightful claim judicially ascertained. 

In Ohio, tilt process of attachment lies at th* instance of any creditor, resident or 
non-rc'sident, and whether the debtor has absconded or is a non-resident; and the 
statn'.e regulates proceedings against the gaini'.hec, in whose possession the projicrty 
may be, or who owes money to the original delitor. Chase’s Staiut<p of Ohio, vol. it. 
p. 1321 ; and in Indiana and Illinois, tiie foreign .ittachmeiit lies against the estate of 
non-resident debtors, and against their effects and pioperty in the hands of a garnishee, 
and the proceeding is for the benefit of the plaintiff; but in Illinois, if the process be 
against the estate of a non-resident debtor, the creditor mn&k be a resident. Revised 
Lawb.of Indiana, edit. 1838, pp. 73-79. Revised Laws of Illinois, edit. 1833. pp. 82, 
83. So in Maryla.id, under the. Act of 1825, the creditor must be a resident of the 
United States. Wevera. Baltzell, 6 Gill &. Johns. 335. Baldwin v. Neale, fO Id. 274. 
The laws of several of the states aie rcstiictivi* as to the character of the plaintiff. 
In North Carolina and Tennessee, the creditor, in the case of an absconding debtor, 
need not be a resident; but in tlio case of an attachment against a non-resident debtor, 
ho must be. l*Minor’s Ala. Rep. 14,69. North Carolina Stat. 1777, eh. 115. N. C. 
Revised Statutcs,*vol. i. 71. Tennes.see Act of 1794. 1 Yerger’s Rep. lOl.^jfdem. 

473. By th^ old attachment law of Alabama, only resident citizens could commence 
suits by attachment, but a subsequent statute gave the power equally to non-resident 
plaintiffs. 2 Ala. R. 9 N. S. 326. In Tennessee, no attachmeat will lie against prop¬ 
erty, when both creditor and debtor are non-residents, unless judgment has been first 
obtained, and execution issued in the courts of the jurisdiction where the defendant 
was a resident; nor in cases in which personal service of process cannot be made, nor 


(o) N. y. Revised Statutes, vol. ii. p. 15. 
45 • 
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ing, has an equitable'jurisdiction over all claims between the 
trustees and the creditors. The trustees are liable to be called 


will an attachment at law lie. In those spljcial cases, the noti-rcsident creditor may, by 
a bill in chancery, cause stocks and chosos in action, and other property bcloiiffing to 
the non-resident defendant, or held in trust for him, to he applied to his debt. Stat, 
1801, ch. 6. Stat. 1832, eh. 11. Garget v. Scott, 9*Yerger, 244, where the reason of 
their statute law is clearly and justly vindicated. Stat. 1836, ch. 43. In Virginia, 
Missouri, and Louisiana, the foreign attaeliment lies, though both the creditor and 
debtor rc.-idc out of the state. Williamson v. Howie, 6 Mnnf. Rep. 176. Posey u. 
Buckner, 3 Missonii Rep. 604. Flower u. Giiliitli, 12 La. Rep. 345. 5 Idem. 300. 

The statute of ilissouri secni.s to apply to all creditors, and the attachment and pro¬ 
ceeding in rem, and against property in the hands of garnishees, apply when the debtor 
is a noii-residcnt, or ha.s absconded, or conceal "d, or absented himself, or is about to 
remove his propci ty out of the state, or fraudulently to convert it. Revised Stat¬ 
utes of Missouri, 1835, p. 75. , 

In Viiginia, the doine.'-tic attachment lies against Jhc absconding debtor, and also 
again.st non-resident debtors for debts not exceeding 520, and against a garnishee, 
though the debt be not due. 'J’he foreign att.ichmcnt lies against absent debtors; and 
resilient debtors of tlie foieigri debtor may be prosecuted as garnishees. 1 Rev. Code, 
edit. 1814, p. 160. 2 Idem. 98. It is grounded upon two facts: non-residcnce of the 
debtor, and his having ellTcts in Virginia, and the proceeding is conclusive against 
parties and privies. IMankin v. Chandler, 2 Brockeiibrongh, 125. In the case of non¬ 
resident debtors, it is a general principle that all the proceedings are construed strictly, 
for the greater safety of the absentee,do whom notice may not have ra fehed. State 
Bank v. Hinton, 1 Dev. X. Carolina Rep. 397. In Kentucky, the lands of a non-resi- 
dent debtor may be appropriated by attachment by the creditor, if the debtor lie^ no 
personal properii^v 9 Dana’s Rep. 98, 266. So a bill in cijiiity will he to sequester 
the eti’eets of nhsent debtors in the hands of persons resident in the state. Statutes, 
1796, 1827, 1837. 'I’lieso -tatutes give the remedy against the lands and goods of non¬ 
resident and absent debtors. 9 Dana’s Rep. 307, 308. 3 B. Monroe, 119. 

In South Carolina, thfir foreign attachment law is founded on, and has received 
construction from the custom of London. Smith w. Posey, 2 Hill’s Rep. 471. See 
Rice’s valuable Digest on the Cases decided in that f^tatc, and in v>'hiclt the ylecisions, 
under the title of “attachment (foreign),” are fully and clearly stated. 

In Georgia, the same proce-'S of dyjmcstic attaeliment lies when the debtor is q})- 
sconding; and if he is about to remove, it lies, thpugh the debt be not due. Tho 
foreign attachment lies when the debtor is a non-resident, and also in favor of a non¬ 
resident creditor. It reaches debt and credits in the hands of the giAnisheo, and is 
for thp benefit of the plaintiff in the attachment.. Prince’s Digest, >2d edit. 1837, pp. 
30-42. The .same statute (irovisioiis in Alabama, Aikin’.s Dig. 2d edit. pji. 37-40. 

In Louisiana, they have the like process of attaeliment as in the other states, when 
the debtor absconds, of is about to remove, or is non-resident. Third persons, who 
have funds and effects of the debtor in hand, may be cited to answer upon linterroga- 
torics; and if the garnishee has funds of the debtor, tho creditor, after Judgment against 
the debtor, may pursue them by judgment and execution against the garnishee. Pro- 
seus V. Mason, 12 La. Rep. 16. The debtor about to remove may be arrested and 
held to bail, though the debt be not due. Desha v. Solomons, 12 La. Rep. 272. Ibid. 
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to account at the instance of either the debtor or creditor. 

So the assignees, under the Insolvent Act, are * declared * 404 
to be trustees ; and where there are two trustees, either 
of them may collect the debts; and where there are more than 
two, the powers appertaining to the trust may be exercised by 
any two of*them. But no suits in equity are to* be* brought by 
the assignees of insolvent debtors, without the consent of the 
majority of the creditors in interest, unless the sura in contro¬ 
versy exceeds ^600. They are to sell the assets at auction, and 
may allow a reasonable credit on good security. They are to 
redeem mortgages and pledges, and conditional contracts, and 
settle accounts, and compound with debtors under the authority 
gf.the officer appointing theln. They are to call a general meet¬ 
ing of the creditors; and the mode of distribution is specially 
declareS. They are t^ declare dividends ; and dividends un¬ 
claimed for a year arc to be deemed relinquished. "J-'hey are to 
account upon oath, and are allowed a commission of live per 
cent, on all moneys received; and they* may be discharged from 
their trust by the proper authority on their*own application, and 
new assignees appointed in their stead, (a) These trustees, in 

479. If tlie garnihliec be a consignee of goods, and has made advances on them, he 
ma/ claim a preference as a cretluor of consignor, if the attacliment be levied while 
the goods are in Iransilu, and before delivery to the consignee.• Wilson v. Smith, 
12 La. Hep. 375. Gardiner v. Smith, Ibid. 370. 

In Mississippi, there is the like pioccss of fureigii and domestic uttaclyiieiit against 
non-resident and abseonding debtors, and debtors preparing to remove, though the 
debt be not due. Debts and credits of the debtor jn the bftnds of third persons may 
be ^itlaelied by process of summons or garnislnncnt. The party suing out a foreign 
attachment must he*a resident.' R. Code of Mississippi, 1824, pp. 157-168. The pro¬ 
cess of attachment in most of the states is for tlfc e.\clusivc benefit of the attaching 
ereditor. But a court of equity has a jurisdicLton of a hill filed by a non-resident plain¬ 
tiff against a non-resident debtor, if thm'e bcAtUo a resident defendant. Comstock v. 
Rayford, 1 Smedcs & Marshall, Miss. 11. 423. , Ibid. 584, S. 

(a) N. Y. fleviscd Statutes, vol. ii. pp. 39-51. 


1 In Iowa, property not exempt from execution may be attached before or during suit 
on affidavit, that phyntiff believes defendant to ho a foreign corporation or a non-resident, 
or about to conceal, remove, or fraudulently convey his property. Code of Iowa, (1861,) 
p. 264. In Califoniia, the property of the deleiiilanr iTmy be attached as security for judg¬ 
ment in any action on a contract to pay money within the state, not secured by mortgage, 
or in any action on a ^contract in which the defendimt is a non-resident. Laws of Califor¬ 
nia, 1860-63, p. 639. 


* 
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many respects, resemble commissioners under the English bank¬ 
rupt laws; and the proper remedy against them is, either by a 
bill in chancery, or an application to the equitable powers of the 
court in which the proceedings are pending, to compel an ac¬ 
count and an adjustment. It w‘as held, in Peck v, Randally («) 
that the creditor could not maintain a suit at law Against the 
trustees of an absconding debtor before nthe demand had been 
adjusted and a dividend declared. In England it is well set¬ 
tled in the analogous case of a claim for dividends on the bank¬ 
rupt’s estate, that a suit at law cannot be sustained for a 
dividend, and that the creditor applies to the court of chancery 
for assistance to obtain it. {b) 

A grave and difficult question ha‘'i been frequently discussed 
in our American courts, respecting the conflicting 
*405 * claims arising under our attachinent laws, and under a 

foreign bankrupt assignment. If a debtor in England, 
owing a house in New York, as well as creditors in England, 
be regularly declared a "bankrupt in England, and his estate 
duly assigned, and if'the house in New York afterwards sues 
out process of attachment against the estate of the same debtor, 
and trustees are appointed accordingly, the question j{), which 
class of trustees is entitled to distribute the fund, and to whom 
can the debtors of the absent or bankrupt debtor safely pay. 
In such.a case* there are assignees in England claiming a right 
to all the estate and debts of the bankrupt, and there are trustees 
in New Yc)rk claiming the same right. This question was con¬ 
sidered in Holmes v. Memsen, (c) and the English and Scotch, 
and other foreign authorities examined; and the cpnclusion was, 
that by the English law, and by the general international law 
of Europe, the proceeding w^iich is prior in point of time is® 
prior in point of right, and attaches to itself the right to take 
and distribute the estate. It was considered, that as‘ the Eng- 
ILsh a5^s[gnees in that case were first appointed, and 'the assign¬ 
ment of the bankrupt’s estate first made to them, that assignment 

■ - ~ • ■ ■ _—— ■— - , ,1 - "■ 

II 

(a) 1 Johns. Rep. 165. • 

(5) Ex parte. White, and Ex parle Whitchurch, I Atk. Rep. 90. ^^ssignecs of Gar¬ 
diner V. Shannon, 2 Sch. & Lcf. 229. ‘ » 

(c) 5 Johns. Ch. Rep. 460. 
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carried the bankrupt’s property, wherever situated ; and it con¬ 
sequently passed the debt due by a citizen of this state to the 
English bankrupt; so that a payment of such a debt to the 
English assignees was a good payment in bar of a claim for 
that same debt, by the trustees*, under our Absconding 
Act. This ^ rule appeared to be well settled, [a) and to * 406 
be founded in justice aftd policy, and the comity of na¬ 
tions. It rested on the principle of general jurisprudence that 
personal property was deemed, by fiction of law, to be situated 
in the country in which the bankrupt had his domicil, and to 
follow the person of the owner; and it was to be administered 
in bankruptcy according to the rule of the law of that country, 
as If it was locally placed wA^in it. No doubt was entertained, 
that if tt|e appointment of trustees under the New York Act had 
been the first in point* of time, the title of the trustees would 
have been recognized in the English courts, as contfolling the 
personal property in England. By the same rule, the English 
assignees, being first in time, were held entitled to control the 
personal property of.the debtor existing in New York. 

But whatever consideration might otherwise have been due 
to the opi'uon in that case, and to^he reasons and decisions on 
which it rested, the weight of American authority is decidedly 

» 

(a) The authorities cited in Holmes v. Remsen, to show that the rule contended for 
in that case was ineontrovertibly e,stabli^he(] in,the jinispiudence of the United King¬ 
doms of Great Britain and Ireland, arc Pipon v. Pipon, Atnb. Rep. 25 ; Case of Wil¬ 
son, before Lord Hardwickc, cited by Lord Loughborough, jn 1 H. Blacks. Itcp. 691; 
Solomons v. Ross, Ibid. 131, note; Jollett v. Ueponthieu & Baril, Ibid. 132, note; 
Neal V. Cottingha-n & Houghtpn, Ibid.; PhiUi[)S v- Hunter, 2 Idem. 402; Sills v. 
Worswick, 1 Idem. 665; Lord Thurlow, in tlic ease Ex parte Blakes, I Cox’s Rep. 
388; Lord Kenyon, In Hunter v. Potts, 4 '^'erm Rep. 182; Lord Ellenborough, 
5 East’s Rep. 131 ; Stein’s case, 1 Rosc’ij Cas. in Bankruptcy, App. 462 ; Sclkrig v. 
Davis & Salt, 2 Dow’s Rep. 230; 2 Rose’s Cas. in Bankruptcy, 291. By the Scotch 
law, the forei}^ assignment will not prevent a s*nbsc([uent attachment in Scotland by 
a Scotch creditor, unless notice of the assignment he given to, or had by th^ejeditor. 
No such notice is requisite to the operation of the assignment under the English law. 
The English doctrine applies equally to voluntary and bond fide assignments of per¬ 
sonal property by tljp owner domiciled abroad, to assignmejits under bankrupt and 
insolvent*statutes, and to the distribution of the luo^ablc property of testators and 
intestates by will,^nnd under the law of distribution* The cases all rest on the same 
general principle giving a universal operation to transfer, or the disposition of per¬ 
sonal property, made or existing at the*owner's domicil, wherever that property may 
bo situated, and when not bound by any local lien at the time. 
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the other way; and it may now be considered as part of the 
settled jurisprudence of this country, that personal property, as 
against creditors, has locality, and the lex loci rei sitce prevails 
over the law of the domicil with regard to the rule of prefer¬ 
ences in the case of insolvent’s estates. The laws of other gov¬ 
ernments have no force beyond their territorial limits; and if 
permitted to operate in other states, ifr is upon a principle of 
comity, and only when neither the state nor its citizens would 
suffer any inconvenience from the application of the foreign 
• law. (a) A prior assignment in bankruptcy, under a foreign law, 
will not be permitted .to prevail against a subsequent attachment 
by an American creditor of the bankrupt’s effects found here ; 
and our courts will not subject our Citizens to the inconvenierice 
of seeking their dividends abroad when they Ijave the 
*407 means to satisfy tluim under "theJir own control. * This 
was- the rule in Maryland prior to our Revolution, ac¬ 
cording to the opinion of Mr. Dulany, reported in Burk v. 
JIT Clain; {b) and afterwards, in 1790, it was decided, in Wallace 
V. Patterson^ (c) that property of the bankrupt could be attached 
here, notwithstanding a prior assignment in bankruptcy in Eng¬ 
land. The same doctrine ]vas declared in Pennsyfrania, {d) 
after an elaborate discussion of the question. The court in that 
state considered that an assignment abroad, by act of law, Ktid 
no legal operation extra territorium, as against the claims of 
their own citizens. But the foreign assignee in bankruptcy may 
sue in Pennsylvania in the name of the bankrupt, for the assets 
of the estate, and recover them, except as against the rights of 
the American creditor, (e) The same doctrine was declared in 



(a) Parsons, Ch. J., in Greenwood v. Curtis, 6 Mass. Rep. 378. Porter, J., ia Oli¬ 
vier ». Townes, 14 Martin’s La. Rep. 9y-10t. 


(b) I Harr. & M’Henry, 236. * 

(c) 2 Idem. 463. « 

(rJ) Mifiie v. Moi^ton, 6 Binney’.s Rep. 353. Sec Muliiken v. Aughinbniigh, 1 Penn. 
Rep. 117, to tlie same point. See, al->o, Ogden v. Gillingham, Baldw. ilep. C., C. 
U. S. 38 ; Lowry v. Pall, 2 Watts & Serg. 129. 

(e) Merrick’s Estate, 2 Ashrncad, 485. S. C. 5 W.itts & Serg. 20. This is the scope 
of the American cases ; and tlie New York ca.sc of Abraham v. Plestoro, 3 Wendell, 
538, went further when it ruled the foreign assignment in bankrujdey void, even as 
against a Ilriii.sh creditor, not domiciled here. ■ I'licy do not go so far in Pennsylvania. 
Lowry v. Hall, supra. Muliiken v. Aughinbaugb, 1 Penn. Rep. 117. 
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North Carolina as early as 1797. {a) In South Carolina the 
question arose in the case of the Assignees of Topham v. Chap- 
man, in 1817; {b) and the court in that case followed some prior 
decisions of their own, and the case of Taylor v. Gea^, decided 
in Connecticut as early as 1787; (c) and they held that law, 
justice, and*public policy all combined to give a preference to 
their o^n attaching creditors. So, in Virginia and Kentucky, 
under their statute laws, all real and personal property within 
the state, even debts and choses in action, are held to be bound 
by the attachment laws of the state, though the owner should 
execute an instrument in control of it at his domicil abroad. 
The rule of courtesy is held to be overruled by positive law. 
The law of the locus rei siYcAoverrules the law of the domicil in 
this case, and debts due to absentees have so far locality, and 
aro subject to attachment' by the creditors of such absentees. 
But the rule is not carried so far as to apply to absolute sales, 
bond fide for a valuable consideration, of choses in action, ac¬ 
companied with assignment and delivery of the evidences of 
the debt, {d) The ppint arose in the Supreme Court of Massa¬ 
chusetts, in Ingraham v. Geyer, in 1816 ; {e) and they would not 
allow eveji a voluntary assignment by an insolvent debtor in 
another state, to control an attachment in that slate, of the 
property of the insolvent, made subsequently to the assignment, 
and before payment to the assignees; and the court denied that 
any such indulgence was required by the practice or comity 
of nations. (/) The opinion in the case of Holmes v. Rem- 


(a) M’Neil v, Colquhoon, 2 Haywood’s Rep. 24. 

Const. Rep. S. C. 283. See, al.so, Robingon v. Crowder,4 M’Cord’s Rep. 519, 
to the same point. , 

(c) Kirby’s Rep, 313. 

(d) Hath ».*Ilank of United States in Chan.,* Louisville, Kentucky, August, 1843. 

(e) 13 Mass. 14cp. 146. , • • 

(/) See, also, to the same point, Burden v. SunVlier, 4 Pick. 265; Blake v. Williams, 
6 Id. 286 ; Vail River Iron Works v. Croado, 15 Id. 11 ; Pox v. Adams, 5 Greenlenf’s 
Rep. 245 ; Olivier v.^Townes, 14 Martin’s La. Rep. 93 ; Norris v. Mumford, 4 Id. 20; 
The Brig'Watcliman, in the District Court of Maine, Ware’s Rep. 232 ; Saunders v. 
Williams, 5 N. H.^Rep. 213 j Mitchcl v. M’Millan.'S Martin’s La. Rep. 676, to the 
same point. But in Goodwin v. Jones, 3 Mass. Rep. 517, Ch. J. Parsons held to the 
English doctrine; and in Bohlcn v. Cleveland, 5 Mason’s Rep. 174, an assignment was 
held to prevail over a trustee or attachment process, as against (^editors living in the 
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sen was also questioned by one of the judges of the 
*408 * Supreme Court of New York, in a suit at law between 
the same parties, (a) And still more recently, in the 
Supreme Court of the United States, (b) the English doctrine 
(for it is t^ere admitted to be the established English doctrine) 
was peremptorily disclaimed, in the opinion delivered on be¬ 
half of the majority of the court, (c) ^ • 


same state with the rlehtor. It is likewise held, in Rogers t;. Allen, 3 Ohio Rop. 488, 
that an assignment hy an insolvent debtor in one state will not affect the title to lands 
in another state in derogation of the /«■ 7v/ sike. In South Carolina, a fjo?id fide, for¬ 
eign assignment in trust for creditors, takes preeedenee of a suhsetjnent nttachinent 
lcvie<l within the state, but not if executed uii'ler the operation of a statute of bank¬ 
ruptcy. Green v. Mowry, 2 Bailey’s Rep, 16i>' 

(a) Platt, J., in 20 Johns. Rep. 254. r 

(b) Ogden v. Saunder-;, 12 Wheaton, 213. In Haivison v. Sterry, .*) Craneh’s Rep. 
289, the Supreme Court of the United States had long previously held that the bank¬ 
rupt law of a foreign country could ndt operate a legal transfer of ])ropcrty in this 
country. The doctrine rc.sts oti the same footitig between one state and another. An 
assignment in uinlimi under the law of one state or nation, has no operation in another, 
even with respect to its own citizens. Abraham i\ Plestpro, 3 Wendell, 5.38. John¬ 
son r. Hunt, 23 Id. 90, 91. 

(c) It was the received doctrine in Engl.tnd, according to the opinion of counsel, as 
early as 1715, that the Engli.,h creditfR’- of an insolvent debtor re.siding in Holland, 
could attach and recover hy execution levied on his effects in England, without being 
responsible to the curator in Holland, who had entered upon his trust prior ttt the 
attachment in EAgland. See opinions of R. Ravmotid. J. Jekyll, and others, in the 
Appendix, 254-256, of Mr. Henry’s Treatise on Foreign Law. In Blake v. Williams, 
6 Pick. Rep. 286, Lord a. The Biig" Watchman, in the Di.striet Court (tf Maine, 
Ware’s Rep. 232, Abr^am i>. Plestoro, 3 Wendell, 538, and John.son v. Hunt, 23 
Idem. 87, the question w'aa again discussed, and the decisions made in entire conform¬ 
ity with the general doctrine now prevalent in the United States. The authorities 
for the contrary and more liberal doctrine in the English, Scottish, and Irirh courts, 
are collected in Bell’s Commentaries, vol. ii. pp 681-687, as well as in the case of 
Holmes v. Remsen, supra, 405. Mr.*Bell says that, the rule giving effect to convey¬ 
ances. made for the purpose of collecting ard distributing among creditors the funds 
and estate of the debtor, according fp the law of his rc.sidencc and seat of trade, does 
not rest in any legislative enactment, hut uj)on those principles of international law 
whielugi’ide the connection hetuecn states, and pre.scribc the authority which is to bo 
allowed by each to the institution lind laws of another. The whole doctrine of the 
international effect of bankrn])tcy i.s a con.sequcnce of the general principle of univer- 


1 As the effect of foreign bankrtipt law.s is admitted only from a principle of comity, 
they can be .allowed no operation v. ith u», where they were intended to be local, or where 
they secure privileges to local over foreign crod'itor.s. Very v. McHenry, 20 Maine It. 206. 

2 See Larrabce v. Talbott, 6 Gill, It. 426j M'Carty v. Gibson, 6 Gratt. 307. 
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IV. By intestacy. 

The last instance which was mentioned of acquiring title to 
goods and chattels by act of law, was the case of intestacy. 
This is when a person dies,^ leaving personal property undis¬ 
posed of by will; and in such case, the personal estate, after 
the debts are paid, is distributed to the widow, and among 
the next of kin. To avoid repetition and confusion, 1 shall be 
obliged to confine myself essentially to the discussion of 
the * leading principles of the English law, and assume *409 
them to be the law of the several states, in all those 
cases in which some material departure from them in essential 
points cannot be clearly ascertained. 

• This title will be best explained by examining—1. To whom 
the adrqinistration of such property belongs, and to whom 
granted; 2. The powea: and duty of’the administration ; and 
3. The persons who succeed to the personal estate by right of 
succession. 

(1.) Of granting" administration. 

When a person died intestate, in the early periods of the 
English i^istory, his goods went ^to the king as the general 
trustee or guardian of the state. This right was afterwards 
transferred by the crown to the popish clergy; and, we are told, 
it was so flagrantly abused that Parliament was Obliged to in¬ 
terfere and take the power of administration entirely from 
the church, and confer it upon those who we^Pniore disposed to 
a faithful execution of the trust. This prodifced the statutes of 


sal jiirisprudonce, that personal property, wherever situated, is regulated by the law 
of the bankrupt’s domicil; while, on the other^land, real property is governed by the 
law of the territory in which it is situated^ The law on this vexed subject of the effect 
to be given to foreign assignments is examined, and all the authorities and arguments- 
pro and con coflected and reviewed in Story's C&mraentaries on the Conflict of Laws, 
pp. 336-357, 

In Canada, an English commission of bankruptcy operates as a voluntary assign¬ 
ment by the bankrupt, but rights and privileges acquired by the provincial creditors 
are not affected by tl^ eommission or assignment. Bruce v. AiPderson, Stuart’s Lower- 
Canada Rep. 127. 

1 A person sentenced to imprisonment for life, is declared civilly dead in New York. 
2 R. S. (3d edit.) sec. 28. In Ohio, it ha8<)eeu held that letters of administration cannot: 
be granted on the estate of such a person. Frazer ». Fulcher, 17 Ohio E. 260. 

VOL. II. 46 • 
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31 Edw. III. ch. 11, and 21 Hen. VIII. ch. 5, from which we have 
copied the law of granting administrations in this country, (a) 
The power of granting administration, and of superintending 
the conduct of the administration, was still left in the hands of 
the bishop or ordinary, in each* diocese. In our American law 
we have assigned this, as well as other secular mktters, to the 
courts and magistrates of civil juris.diction. (b) Before the 
Revolution, the power of granting letters testamentary and let¬ 
ters of administration resided in New York, in the colonial 


(a) Hensloe’s case, 9 Co. 38 h. 2 Blacks. Com. 494-496. 

{b) In some of the states tlie jurisdiction conceining the probate of wills and tlio 
administration of testators’ and intestates’ es^tes is vested in the county courts.^ In 
others, it is confided to courts of special juri^* iction, under the various names of tlie 
court of probate, the registers’s couit, the orphans’ court, the court of tVe ordinary, 
and the surrogates’ court. The county courts of Alabama, when sitting as courts of 
probate, are (Renominated Orphans’ Courts, and they have a very extenvive jurisdic¬ 
tion over the estates of deceased persons. In Indiana, by Act of February 17, 1838, 
the court of probates in cacb county consists of one judge, elected by the people sep- 
tennially, and the court has exclusive jurisdiction in matters of probate of wills, and 
administration, and guardianship, and the settlement of ^^lecedent’s estates, and con¬ 
current jurisdiction in^ll suits at law and in equity in favor of and against licirs„ ex¬ 
ecutors, administrators, and guardians, where the amount in controversy exceeds $.'>0, 
and in partition and dower, and it mt.y authori/.e guardians to sell real Estate to pay 
debts, and supjiort infants, lunatics, &c. It may command jury trials in proper ca.scs. 
The probate jurisdiction is plenary and highly important, and the statute confea lng 
the powers i.s verycomprehensive and seems to be well digested. Revised Statutes of 
Indiana, 1838, pp. 172, 459. A court of probates in Mississijipi, is established in each 
county, and has the lik^nlarged and .discretionary jurisdiction, in all matters of wills 
and of administration^nMR of sales and distribution of the estates of decedents ; and, 
as far as the jurisdiction.extends, it is exclusive, and has powers ns ample as a court 
of chancery. 2 Smedcs & Marshall, 326, 330, 333. Farve v. Graves, 4 Id. 707. The 
Act in Missouri, concerning executors and administrators, is comprehcn.sivc and their 
powers and duties arc well defined. Tlic jurisdiction resides in the county courts. 
Revised Statutes of Missouri, 1835, p.e40. So in Kentucky and North Carolina, tlje 
county courts have exclusive jurisdiction to pstablish wills of real and personal estates. 
Hunt V. Hamilton, 9 Dana’s Kcp. 91. IN. C. Revised Statutes, 1837, pp. 620, 621. 
The Revised Statutes of each .state, and especially where the revisiAns have been 
tecentacontain a special detail of the jurisdiction and power of probate courts. Wc 
can only allude occasionally and ^ by way of illustration, to the local statutes. The 
law of Maryland on Statutory Testamentary Law is collected hy Judge Dprsey, and 
the volume is enriched by a reference to the decisions of the courts on the subject. 
In New Jersey, the governor, by the constitution, until 1844, was ex officio‘ihe ordi¬ 
nary as well as the chancellor of the state, and he consequently had jurisdiction to take 
proof of wills and to grant letters testamentary, and letters of ac^ministration. But 
by the constitution of 1844, the chancellor is declared to be the ordinary or surrogate- 
general and judge of the prerogative court. 
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governor, as judge of the prerogative court, or court of probates 
of the colony. It was afterwards vested in the court of pro¬ 
bates, consoling of a single judge, and so continued until 1787, 
when surrogates were authorized to grant letters testamentary 
and letters of administration of the estates of persons dying 
within their respective cpunties. If the person died out 
of the state, or within *4;he state, not being au inhabitant *410 
thereof, the granting of administration was still reserved 
to the court of probates, (a) This practice continued until the 
Act of March 21, 1823, {b) when the court of probates was 
abolished, and all the original powers of that court were trans¬ 
ferred to the surrogates; and each surrogate has now jurisdic¬ 
tion, exclusive of every othe\ surrogate, within his county, when 
the testj^tor or intestate wasVt his death an inhabitant of the 
county, in whatever place he may have died ; or not being an 
inhabitant of the state, died in the county, leaving assets there¬ 
in ; or, not being an inhabitant of the state, died abroad, leav¬ 
ing assets in the county of the surrogate; or not being an 
inhabitant of the stg,tc, and dying out of ft, assets of such tes¬ 
tator or intestate should thereafter come into the county; or 
when no»jurisdiction is gained in ^ither of the above cases, real 
estate, devised by the testator, is situated in the coiiiity. (c) 
The first judge of the county acts in cases in which the sur¬ 
rogate is disqualified to act; ^ and the county trAsurer in each 
county acts as a pulIJic administrator in special cases. There 
is likewise a public administrator in the §ity of New York, 
with enlarged jurisdiction in special cases of intestates’ estates. 
He is authorized to act as public administrator in cases where 
there are effects in the city, of persons dying intestate, and leav- 

(a) h. N. Y. sess. 1, ch. 12, and scss. iO, ch. 38. Goodrich v. Pendleton, 4 Johns. 
Ch. Rep. 552. 

{b) Se.ss 46, ch. 70. 

(c) N. Y Revi.sed Statutes, vol. ii. p. 7.3, see. 23. N. Y. Act, 60th ses^g. j;h. 460, 
sec. 1. la England, generally speaking, all ecclesiastical testamentary jurisdictions 
are limited in their authority to property locally situated within their district. Cros- 
ley V. Archdeacon if Sudbury, 3 Hagg. E. R. 199. In Tenacssec, letters of adminis¬ 
tration granted not in the county of the decedent’s residence and dofhieil are void. 
Wilson V, Frazier, 2 Humphreys, 30. * 

1 By the constitution of 1846, the counfy judge performs the duties of surrogate where 
the population qf the county does not exceed 40,000. 
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ing no widow or next of kin competent and willing to ad¬ 
minister. {a) * 

Administration is directed, by the New York Bfvised Stat¬ 
utes, to be granted to the husband on the wife’s personal estate, 
and in other cases to the widow and next of kin, or to some 
one of them, if they, or any of them, will accept, in the follow¬ 
ing order: first, to the widow; second, to the children ; third, to 
the father ; fourth, to the brothers ; fifth, to the sisters; sixth, to 
the grandchildren ; seventh, to any other of the next of 
*411 kin who would be entitled to a share in *the distribution 
of the estate. (6) Under the English law, (and the law 
of New York, and it is presumed the law of the other states is 
the same,) (e) the surrogate has tf'e discretion to elect among 
the next of kin, any one in equal degree, in exclusion of the 
rest, and to grant to such person ^ohi administration.^ So, 
under the ..English law, he may grant administration to the 
widow or next of kin, or to both jointly, at his discretion, {d) 
To guard against itnposition or mistake in issuing letters of 
administration premktnrely, the surrogate ,is required to have 
satisfactory proof that the p(*rson of whose estate administra¬ 
tion is claimed is dead, and rlied intestate; and whev applica¬ 
tion is.raade to administer, hy any person not first entitled, 
__ _ _ _ _ _ _^_ 

(a) X. Y. Ji. S. Vol. ii. p. 7{(. Ibid. vol. ii pp. 117-1.'13. By tlie Aft of Af)ril 20, 
1830, in jimoiidinont of the Rcvi'cd Statiito, further pre^sion is niiulc for the case 
in which the fir^t jud};e o^thc county t'annot act as surrojite. The trust devolves on 
the di.'tiict attonicy of <tie county, and eventually on the chancellor. In New Jersey, 
if the iiitcstalc leaves no'rchitions to administer, the ordinary grants udtninistrution 
on due ‘•ccurity to any projn i- a[)plicnnt. II. S. N. J. 1817, jj 3-iT). 

(b) N. Y. Revised- Statutes, vol. ii. ]>. 74, .secs. 27, 2'J. The rule'in Kiiglaifd is to 
grant adminisiration to the hu'hand on the wife’s c.state, and in other ca.scs to tho 
widow or next of kin, or both, at di'.crefion. The nearest of kin to the intc.stato haf 
preference; and of jier^jiis in eijual degree, >lic ordinary may take which he pleases. 
The nearness of kin is cornputid afcor.ding to the civil law. 2 Black.s. foin. 504. 

(c) N. y. Revised Statutes, vol. ii, p 74, see. 28. 

(fif; Rsw4ry v. Fawtry, 1 Salk- Rep. .16. Anon. Str. Rep. 552. Case of*Williams, 
3 Hagg. 15. R. 217. The N. Y. Reiised Statute.s, vol. ii. p. 74, see. 27,. seems to 
have destroyed this discretion. But the Massuehu.sctts Revised Statutes, 1836, and 
the New Jersey statute of'1795, Elmer’s Dig. 165, leave it as in thaEnglish law. 


^ The city is /tirectly liable for a dwistuvil by the public administrator, and for tho costs 
in a suit wantonly brought by him. Matthews v. The Mayor, &c. of New York, 1 Saiidf. 
(Law) K. 132. ' 

2 See Sheldon v. Wright, 1 Seld. 497. 
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there must be a written renunciation of the party having the 
prior right to administer, or a citation to show cause is to be 
first issued to all such persons, and duly served or otherwise 
published. 

According to the provision irl the New York Revised Stat¬ 
utes, if none of the relatives, or guardians of infant relatives, 
(for the guardians of minors who are entitled may administer 
for them,) will accept the administration, then it is to be given 
to the creditors of the deceased ; and the creditor first applying,, 
if otherwise competent, is to be preferred, (b) If no creditor 
applies, then to any other person legally competent, (c) In the 
city of New York, the public administrator has perference after 
thej'next of kin ; and in the\ther counties, the county treasurer 
has preference next after creditors, (d) In the case of a mar¬ 
ried woman dying intestate, the husband is entitled to adminis¬ 
tration in preference to any other person;^ and he isi liable, as 
administrator, for the debts of his wife, only to the extent of the 
assets received by him. If he does not administer on her estate, 
he is presumed to Ijave assets, and is battle for the debts, (e) 


(a) N. Y.J?.evisc(] Laws, vol. ii. p. 74, see. 26. Ibid. p. 76, secs. 3.5,36. In England, 
an executor wlio has renounced, may retract before administration is actually granted 
to another.'-^ M’Donncll v. Petnlergast, 3 Ilagg. E. K. 212. And in New York, the 
surrogate niay, with the consent of the person entitled, join one or more competent 
persons with him in the administration. When administration is granted to two or 
more persons, it being an entire thing, if one dies, the entire authority remains with - 
tho survivors, the same as in the case of cxceutots. • Lewis c. Brooks, 6 Yerger’s 
Teim. liep. 167. \ 

{b) In North Carolina the greatest creditor is, in such ease, entitled to the prefer- 
enctf. Act, 1792. 

(c) The same general rules arc prescribed in the Massachusetts Revised Statutes of 
1836, and exist throughout this country. 

* {d) N. Y. Revised Statutes, vol. ii. p. 74, se^ 27. Where persons not inhabitants 
of the state of New York die, leaving assets in the state, if no application for letters 
of administravon be made by a relative entitled thereto, and legally competent, and 
letters testamcn^iry or of administration have been granted by competent authority in 
any other state, the person so appointed, on producing sucli letters, is entitled to let¬ 
ters of adiftinistrution in preference to creditors, or any other person, except the pub¬ 
lic administrator in tho city of New York. Ibid. p. 7.5, sec 31. 

(e) N. .Y. Revised*Statgtcs, vol. ii. p. 74, sec. 27. Ibid. p. 75, secs. 29, 33; and vide 
supra, pp. 135, 136. 


1 See Randall i?. Shrader, 17« Ala. 333, 

^ So in Now York, lloberisou v. McGeoch, 11 Paige’s R. 640. 
46* • . 


546 


OF PERSONAL PROPERTY. 


[part V«i 

Under the English law, at least until lately, if the husband dies 
leaving the goods of the former wife unadministered, the 
*412 right of * administration de bonis non belongs to the next 
of kin of the wife ; though the right of projjerty belongs 
to the representatives of the husband. The prinlUple of the 
English statute of 21 Hen. VIIL was to vest the administration 
de bonis non in the person who was ne^ft of kin at the time of 
the intestate’s death, and who was possessed of the beneficial 
^interest in the personal estate. The ease of Hole v. Dolman, 
in 1736, was an anomalous case, and established an exception 
to the general rule; for the original administration to a feme 
covert was granted to her next of kin, in preference to the rep¬ 
resentative of the deceased hnsbafid, who survived her, and in 
whom the interest was vested, (a)f 

When there are several persons of'rhe, same degree of kindred 
to the intestate entitled to administration, they are perferred in 
the following order : first, males, to females second, relatives 
of the whole blood to those of the half blood; third, unmarried, 
to married women ; ‘and when there are several persons equally 
entitled, the surrogate, in his discretion, may grant letters to 
one or more of them, {b) No person convicted of aq .hifamous 
crime, or incapable by law of making a contract, nor a non¬ 
resident alien, or minor, or feme covert'^ or person deemed inc».n- 


(n) 1 11.1"". K Tt. 341, in notes. 2*l(l<‘ni. 631. Siippl. l.'iO, 165. The recent doc¬ 
trine in Belts V. Kimpton, 2 B & Adolphus, 27.3, i, also that administration da bonis 
non of the wife’s choscs *ii> aetioii left unadniinistcred hy tlie husband, "oes to the 
next of kin of the wife, tef he administered, however, for the benefit of the liusband’s 
representatives. Sec supirt, 136. But in the still later case of Fielder e. Hunger, 3 
Hagg. F. H. 769, the more leasonnhle rule is at last adopted, that the administration 
on the estate of a decea.sed wife followf the interest, and on the husliund’s death goCs 
to his representatives. < 

(6) N. Y. Revised Statutes, vol. ii, p. 74, sec. 28. The statute law^of New Jersey 
of 1795, follows closely the English law on the subject of administration. Elmer’s 
Digest, k65. 


1 But males who are minors and reside out of the state will noUbe preferred to adult 
females re.sideiit in the state. Wiekwire v. Cliapman, 16 Btft-b". 302 

2 Under the laws of jMaryland, a'married woman may act as cxcculrix'or administra¬ 
trix. Bmriermanr. Weaver, 8 Wd. 617. And in Mississippi, the luviband of a woman, 
who is entitled to administer upon an intestate 'estate, does not, by the marriage, succeed 
to her right. Richards v. Mills, 31 Mississippi, (2 George,) 450. 
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petent by the surrogate by reason of drunkenness, improvidence, 
or want of understanding, is entitled to administer;* but the 
husband is entitled to administer in the right and behalf of his 
wife; and with the eonsent, in writing, of the party entitled, 
one or more competent persons may be associated by the sur¬ 
rogate with'an administrator, (a) The husband who adminis¬ 
ters on his wife’s estate.is now bound, (though contrary to the 
English law and the former law of New York,) to give a bond, 
in the same manner as other administrators; yet he is not 
bound, in consequence of it, to distribute the estate after the 
debts are paid; but he continues to enjoy it according to the 
rules of the common law. (i) 

• ^ If letters of administva^on should happen to have *413 
been unjduly granted, they mjy be revoked,*'^ and adminis¬ 
tration may be granted upon condition, or for a limited time, or 
for a special purpose; as for the collection and presjervation of 
the goods of the deceased; and it is the received doctrine, that 
all sales made in good faith, and'all lawful acts done either by 
administrators beftye notice of a will, of by executors or ad¬ 
ministrators, who may be removed or superseded, or become 
incapabk', shall remain valid, and jQot be impeached on any will 
appearing, or by any subsequent revocation or superseding of 
tlj,e authority of such executors or administrators, (c) 

The nearness of kin, under the English law* is computed 
according to the ciyil laxv, which makes the intestate himself 
the terminus a quo, or point whence the degrees are num- 


(a) Ibid. vol. ii. p. 75, sec. 32, 34. Act of N. Y. April 20, 1830. 

(h) New York Revised Statutes, vol. ii. .sec. 29. Ibid. p. 98, sec. 79. See supra, 
T). 135 • 

(c) Shop. Touch, by Preston, 464. N. Y. Revised Statutes, vol. ii. p. 76, sec. 38. 
Ibid. p. 79, .s^‘c.s. 46, 47. It is a genonil rule jn the •Eti”:lish law, that the grant of 
letters of administration relates back to the death xif the intestate, so as to author¬ 
ize the administrator to bring trover or trespass for goods of tlic intesj^ttk. Year 
Book, 3(^llen. VI. fo. 7. Long i). Hebb, Sty. 341. Sharpe v. Stallwood, C. B. 7 
Jurist, Part 2, 492. 


1 See Coope n.^Lowerre, 1 Barb. Cli. R. 45. A prftfcssional gambler is such a person. 
McMahotut). Harrison, 10 Barb. 659. 2 Seld. 443. 

2 Owiiigs V. Bates, 9 Gill. 463. See, Mso, Stoker v. Kendall, Busbee, L. 242. Cole c. 
Dial, 12 Texas, 100. 
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bered; and, therefore, the children and parents of the intestate 
are equally near, being all related to him in the first degree ; but 
in this instance the surrogate has not his option between them, 
but must prefer the children, {a) And from the children and 
parents the next degree embraces the brothers and grandparents, 
and so on in the same* order. The law and course in those 
states which follow the English law mu/'t be to grant adminis¬ 
tration, first, to the husband or wife; second, to the children, 
sons or daughters; third, to the parents, father or mother ; fourth, 
to the brothers or sisters of the whole blood; fifth, to the brothers 
or sisters of the half blood; sixth, to the grandparents ; seventh, 
to the uncles, aunts, nephews, and ruieces, who stand in equal 
degree; eighth, to cousins, [h) Gr/iidmothers are preferred do 
aunts, as nearer of kin ; for the graiTlmother stands in the second 
degree to the intestate, and thfe apnt in the third, (e) If 
*414 none of the next of kin will accept, *the surrogate may 
exercise his discretion whom to appoint; and he usually 
decrees it to *1116 claimant who has the greatest interest in the 
effects of the intestate, {d) If no one ofiers, he must then ap¬ 
point a mere trustee ad collig'endum^ to collect and keep safe the 
effects of the intestate ; and this last special appointiqcjit gives 
no power to sell any part of the goods, not even perishable 
articles; nor can the surrogate confer upon him that power, (‘c) 
This very inednvenient want of power is supplied by the New 
York Revised Statutes; {f) and an administrator, ad colligen¬ 
dum^ (who is called in the statute a collector,) may, under the 
direction of the surrogate, sell perishable goods, after they shall 
have been appraised. 

(2.) Of the power and dulij^ of the administrator. » 

The administrator must enter into a bond before the judge 
of probate, (under whatever'name the competent court may be 


(a) 2 Vem. Rep- 125, arg. 2 Illacks. Com. 504. 

(f») Shep. Touch, by Preston, vol. ii. p. 453. Durant v. Prestwood, 1 Atk. Rep. 
454. ° * 

(c) Blackborough o. Davis, 1 P. Wms. 41. 

{d) Tucker v. Westgarlh, 2 Addams’s Rep. 352. ^ , 

(c) 1 Rol. Abr. tit. Executor. Shop. Touch, by Preston, vol. ii. p. 488. 

\f) Vol. ii. p. 76, sec. 39. 


OF PERSONAL PROPERTY. 


649 


UEO. XXXVII.] 

• ** 

known,) with sureties for the faithful execution of his trust; and 
being thus duly appointed, it is his duty to proceed forthwith to 
the execution of his trust, (a) His powers and duties under the 
cbrnrnon law of the land may be summarily compsehended in 
the following particulars : 1. Hc'is to make an inventory of the 
goods and chattels of the intestate, in the presence and with the 
assistance of appraisers,•who, in New York, Massachusetts, and 
probably in other states, are to be appointed by the probate 
court, and sw’orn ; and under the English law they are selected 
by the executor or administrator, from the creditors, or next of 
kin, or discreet neighbors, (b) Two copies of this inventory are 
to be made and indented, aM one copy is to be lodged with the 
sHrtogatc, under the attestakion of the administrator’s 
oath, an^ the other is to be Wained. (c) This *invcn- *415 


(a) N. Y. llcviKed Statute^, vcl. ii. p. 77, see. 42. Under the N. Y.Revised Stat¬ 
utes, vol. ii. p. 70, secs. 6, 7(5, the .suno^aic, if he deem tlie circumstances of tlie case 
to require it, may require an execuUn- to t;1'e security. If he be about to remove out 
of the state, he may, in that case, tilso rc<iuire it. Sec Wdbd v. Wood, 4 Paipe’s Rep. 
299. In Tennessee, executors must give security equally with adniini-trators, before 
they can lawfully act. Act of 181.3. 4 Yerger’s Rep. 20. liy the Massachusetts 

Revised Staft'tes of 1836, and the Revised Si.i'(#ttes of Vermont, 18-39, p. 260, the ex¬ 
ecutor as well a.s the adutiuistrator, before he enters on lus trust, mu-tin all eases give 
houd, with sullieierit surety, to the judge of j>rohate, fur the faithful execution of his 
trust, and, as a consequence, the executor of an executor has no aijjhority to admin¬ 
ister on the estate of the fir.st testator. The English rule in equity is, that if an cx- 
ecutri.x who has infant children mariies a second husband in necessitous circum¬ 
stances,and there is danger of waste, a reeciter will be ajipointed. Pilloti v. Lady 
Mount (laslicll, 3 Hro. P. C. 341. Middleton v. Dodswi'fl, |3 Vescy, Jr. 268. And 
this is the rule of cciuity in South Carolina, (Stairley e. Rahe, 1 MeMullan, Eq. 
22.) and would pio,bably be follqwcd if the ea.se arose in the equity courts in the other 
states. 

J{h) The administration bond only hinds the administrator to administer the assets 
within the state, and not goods in another jurisdiction. Governor v. Williams, 3 Ire¬ 
dell’s N. C. Rep. 152. 

(c) N. Y. Revised Statutes, vol. ii. p. 82, sec! 1. Ibid. p. 84, secs. 15, 16, The 
New York statute specifies the nature of the assets which shall go to the executor 
or administrator; and it ha.s followed, in this respect, the rule of the common law. 
Tliey are tl*e interest of the deceased in leases for years ; things annexed to the free¬ 
hold, for the purpose^of trade or manufaeturc; growing crops^raised annually by labor 
and cultivation, excepting grass and fruit not gathered ; rents accrued, debts and tilings 
in action, though seenred by mortgage, and mova4)le property and effects. N. Y. 
Revised Statutes, toI. ii. p. 82, sec. 6. Evans «. Iglehart, 6 Gill & Johnson, 171, 189, 
190, S. P. In Massachusetts, ml)rtgag;o*debts, before foreclosure, arc personal assets 
in the hands of the executors and administrators of the mortgagee. Massachusetts 
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tory is intended for the benefit of the creditors and next of 
kin; and the administrator will be obliged to account for the 
property mentioned in it; ^ and he will also be obliged to show 
good causewfor not collecting the debts that are mentioned to be 
due, unless he had the precaution to note them in the inventory, 
as desperate. He is liable also to have the letters of adminis¬ 
tration revoked, (and it is the same witkthe letters testamentary 


Revised Statutes, 1836. Certain necessary domestic articles for family use, iis looms, 
stoves, pictures, school-books, wcari^ apparel, beddinfj;, table furniture, and a small 
number of necessary domestic animals, arc not to be appraised, but to remain for the 
use of the widow and children.'^ New York Revised Statutes, vol. ii. p. 8.3, sees 9,10. 
There is a similar exception in Massachusettf, Connocticut, Ohio, and probabli^ jn 
other states, in favor of the widow and family/and it extends to such small necessary 
family articles as arc exempt from executiof.. The widow and childrcntiu Ohio, if 
any under fifteen years of age, or the children onfy, i(; no widow, are entitled to suffi¬ 
cient provisions or other property for their sup[iort for twelve months from the intes¬ 
tate’s death, without having the same accounted for as part of the inventory. Statutes 
of Ohio, 1831. The Ohio statutes as to emblements, declare that those sowed after 
March 1, and before December 31, shall go to the cxei utor or administrator, if the 
decedent died within that period ; but that those growing^on the land on March 1, or 
between December 31 and March 1, shall go to the heir, devisee, or remainder¬ 
man, or reversioner, if the decedent died within that period. 

In Massachusetts, Connecticut, (Rivised St.Uutcs of Massachusetts* T836, and of 
Connecticut, 1821,) and probably m those other states where the distribution of real 
and personal property is the same, the inventory is to exclude equ.ally the real <tnd 
personal estate. % 


1 An executor tie, xwi tort fi. e , a <=tr.inger who takes upon himself to act as executor 
without any just authoritv, 2 Ilia. Oan. .jOT) is only liable for assets which comes to his 
hands, and is not chargeflblc for reducing assets to possession. Kinard v. Young, 2 
Ricli. Eq. 247, Such executor is liable to account oiilv to the executor or administrator, 
and not tlie next of kin. Muir r. Trustees of L. & W. Orphan llritise, 3 Itarb. Ch. R. 
477. His sale of goods will not change the title, though he afterwards administer. Wil¬ 
son V. Hudson, 4 Harring. R. ICS. A fraudulent donee, in jiosscssioii after testator’s deatb, 
is liable as oxccutor dc .sen fort. Sturdivant'e Davis, 9 Tred. R. 305. He cannot sue (when 
there is a rightful exocntor) nor he sued, except for fraud. Franci.s?;. Welch, 11 Tred, R. 
215. For his powers as to persfins dealing with him ionri Jide^ see Thoniit^oii v. Harding, 
20 Eng. L. & Eq. 146. , 

An afinffnistrator may compound with the creditor, and receive a less sum than is duo 
the estate, if such a course was jwlicious and beneficial, or not prejudicial to* the e.state. 
Wyman'.s Appeal, 13 N. Hamp. R. 18. Kee v. Kee, 2 Oratt. R. 116. Mitchell v. Trotter, 7 
Gratt. 136. Woolfork v. Sullivan, 23 Ala. 648. One of several exetfutors may fnter into 
an amicable action, an<l submit to arbitration, so as to bind the estate. Lank v. Kinder, 4 
Harring. R. 457. Kendall v. Hates,*35 Me. 367. , 

® The widow of the decedent is entitled to her reasonable support »ut of the estate 
during her quarantine; but there is no statute fwovision in New York for the support of 
the children of an insolvent decedent. Johnson t>. Corbett, 11 Paige’s R. 206. 
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of an executor,) if an inventory be not duly made and returned. 
And if any one or more of the executors or administrators 
returns the inventory, those who neglect to do it cannot after¬ 
wards interfere with the administration until they redeem their 
default, (a)^ 

After completing the inventory, the duty of the administrator 
is, to collect the outstanding debts, and convert the property 
into money, and pay the debts due from the intestate.^ He 
must sell the personal property, so far as it may be necessary 
for the payment of debts and legacies, beginning with article^ 
not required for immediate family ^ise, nor specifically 
bequeathed. (6) In payirV *the debts, the order pre- *416 



(a) N. ’CT Revised Statutes, vol.iM. p: 85, sees. 17-23. 

(ft) 'rite English rule is to (<)tivert the assets into cash by a pul)lic sale; and this 
wa.s the rule declared in Covenhoven v. Slinlcr, 2 Paige, 122. But iii Miyyland, unless 
the sale of the assets be necessary to pay debts and legacies, or to make a satisfactory 
distribution, the rule is lor the executors and administrators to divide the property 
specifically in kind between legatees and distributees, ^vans v. Iglchart, 6 Gill & 
Johnson, 171. By the N. ¥. Revised Statutes, vol. ii. p. 87, secs. 25, 26, the executor 
may sell at cither public or private sale; and he is allowed, except in the city of New 
York, to seUon credit not exceeding one year, with approved security; and he will 
be exempted Irom responsibility for lo.ses, if h? acts in good faith and with ordinary 
prudence. The statute has not defined what was intended hyapptoved security. The 
English rule in equity is, that the executor nuist not rest on peisomi security ; and if 
he docs, it is at his own peril. But there are exceptions to the sevfrity of that rule ; 
and it will depend upon eireumstanccs Avhethcr, under the New York statute, an ex¬ 
ecutor or administrator acting in good faith, bef hound to answer for the cvcntiial fail¬ 
ure of personal security. See a discussion of the subject in Smith v. Smith, 4 Johns. 
Ch. Rep. 284, 629.* The weight of the modern English aifthority is, thijt investing 
trust moneys in personal security is a-breach of trust. Lord Hardwicke, in Rider v. 
Bickertdn, 3 Swahst. Rep. 80, liote. Lord Kenyon, in Holmes v. Dring, 2 Cox’s 
Cases, 1. Lord Loughborough, in Adyc v. Feuilletcau, 3 Swanst. Rep. 84, note. 


1 Jerome v, Jerome, 18 Barb. 24. « 

3 Ho has no ri^ht to take land in payment of debts due the testator; and if he takes 
bills, it will be at his peril, if he ndglccts to convert them into sonjo property I«s perish¬ 
able. Wein V. Humphries, 4 Ired. Eq. R. 264. Bailey v. Dihvorth, 10 S. & M. R. 404. 
See Powell v. Strattou, 11 Gratt. 792. 

® In Now \ork, th% administrator of a person who made a sale of property fraudulent 
as to crciiitoi's, may maintain an action against the vendee, as his possession is made 
vtrongful by .statute. McKnight v. Morgan, 2 Barb. S.*C. Rep. 171. 

4 Bogart «. Van Velsor, 4 Edw. Ch. 718. Moore w. Hamilton, 4. Flor. 112. Hogan V. 
De Peyster, 20 Barb. 100. Smyth v. Banis, 25 Miss. 422. 
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scribed by the rules of the common law is, to pay) first, 
funeral charges, {a) and the expense at the probate office; next, 
debts due to the state; then debts of record, as judgments, 
recognizances, {b) and final decrees; next, debts due for rent 
and debt by specialty, as bonds and sealed notes; and lastly, 
debts by simple contract. Causes of action arising ex delicto, 
for wrongs for personal injuries, die with the person, and do not 
survive against his representatives. Executors and administra¬ 
tors are the representatives of the personal property of the de- 
peased, and not of his wrongs, except so far as the tortious act 
complained of was beneficial to his estate, (c) The civil law 

____ 

r 

Lord Kklon, in Walker v. Synionds, Iliid. Where tlic will directed the executors 
to />Ht on inlfu.nt, to he well so-und, X5(J0, andi hey invested it in stock of jlic Rank of 
the United States, and it was lost l»y the hankriijiicy of the bank, it was held to mean 
security by mortgage or jinignient on realty, and that tlie bank seenrity was no l»etter 
than personal seenrity, and the executors were liehl responsible for the money. Nyce’s 
estate, 5 Watts it Serg. U. 2.',4. An executor is responsible U' he invests tru.st inoncvs 
otherwise than upon real security or in government stock. Bank stock will not do. 
Ackerman v Emott, liy Pa*.ker, V. Ch., in 4 Barb. S. C. Rep. But the e.xeeu- 

tor may plui-e money where the testator had been accustomed to place it, and without 
being resj)onsible, if he nets with gftod faith. Tamlyn’s Rep. 279. In (Jray v. Fox, 
Saxton’s N. J. Ch. Rep. 2.')9, the qnesfion what is due seeuiity in rCsp',-A to trustees 
loaning money was learnedly discussed ; and it was declared to be a well settled rule 
in' the English ch.inccrv, and was adopted in New Jersey, that the loaning of ti|ust 
moneys, and especially wheie inf.mts were concerned, on firiaiie oi pvisonal security, 
was not due .seciiiity, and such loans were at the risk of the tru.stee.s. The trustee 
must take adequate real security, or an investment in public stocks or fun Is. This 
was the opinion of the (haneellor of New York, in Smith o. Smith, above cited. In 
Sticknej v. Sewell, 1 Mylne &. Craig, 8, executors were cm])f)wcred to lend money bn 
real or personal seem ity; and it was held that money should be advanced to the 
amount only of two thirds of the value of freehold land, of a permanent value,'and 
not upon honse.s or buddings, wlijeb are fluctuating; and the executor was hold an¬ 
swerable f(/r the deficiencv- 

(a) A.s against creditors, the rule of law is, that no more shall be alloived for funeral 
expenses than is al>-.olntely necessaiy, regard being had to tlie degree and condition 
in life of tlie deceased person. Hancock v. Pod more, 1 B & Adol. 2M. Palmes v. 
Stephens, R. M. Charlton’s (}co. Rop .^6. In Loidsiana, the privileged claim of the 
le.ssor, as agahist the estate of tlic ilecea.scd lessee, comes in immediately after the 
funeral charges. Dcviiic r. Peeqaet, 4 Roh. Rep. .966. 

(b) A recognizance, as of spfci.il bail, is of higher dignity than a debt by specialty, 

and has preference. Moon v. P.isteur, 4 Leigh’s Rep. 35, ’ 

(c) Hambly v. Trott, Cowp. 311. 'I'he People u. Gibbs, 9 Wendell, *19. Ilench v. 
Metzer, 6 Serg. & Rawlc, 272. But for dem'ildints or wrongs to jjro|»erty, the per¬ 
sonal representatives of tlie deceased, who committed the tort, were made answerable 
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gave no preference to creditors, except as to debts incurred for 


by the statute of 30 Car. 11. ch. 7, and 4 and 5 W. & M. ch. 24 ; and doubtless the 
same law exists in this country. Executors^ and administrators are also made liable 
to answer for in^ries to real proj>erty, in the character of torts or trespasses. N. Y. 
Revised St.-itutes, vol. ii. p. 114, sec. 4. Respecting the liabilities of co-executors, it 
is untlerstood that one executor^is not chargeable for a Jevasiavit of his co-executor, 
and is chargeable only for the assets wliich have come to his own hands. Cro. E. 

^ 318. Str. 20. 4 Dessau. S. C. Rep. 65, 92, 199. 5 Conn. Rep. 19, 20. 11 Johns. 

Rep. 16, 21. 5 Johns. Ch. Rep. 296. 5 Pick. Rep. 104. 2 Molloy’s Ch. Rep. 186. 

But he is answerable for the acts of his co-cxceutor when there has been connivance 
or negligence, or when he delivers over assets, q/c makes payment directly to his co- 
executor. 7 East’s Rep. 246. 2 M-idloy’s Rep. 186.t So one executor may dispose 
of tlic a-.scts and bind the estate b;;^alc or discharge. 9 Cowen, .‘14.‘^ Preston on 
A^sSracts of Title, vol. ii. 22, 2.3. 11 Johns. Rep. 21. 9 Paige’s Rep. 52. 4 Hill’s 

N. Y. Rep. 492. The better ojiinion would seem also to be, that administrators stand 
on the siiimfground in these respect" asfo their powers and responsibilities. 2 Vesey, 
267. 1 Wendell, 583. 4 WasH. C. C. U. S. 186. 11 Johns. Rep. 21. Gaydcn i\ 

Gaydcn, I MeMullan's S. C. Rep. 435. But where a note or other seewrity is given 
to two or more cxceutors jointly after testator’s death, tlic title is in all of tiiem 
equally as if given to them as trustees, and tlic eoncurrence of all is neecssary to 
transfer the title to the same. .Smith v. Whiting, 9 Mpss. Rep. 334. Hcrtell v. 
Bogert, 9 Paigc’.s Rep. 52.* Tn the ease of Jones’s Appeal, 8 Watts & Seig. 143, it 
was forcilily illustrated l>y the chancellor, that joint trustees arg not answerable for 
the defaults jjf each other cases of ordinary |)rudence and diligence in the trustee 
.sought to he charged for his co-trii.stee.® 

It was licld by Lord Hardwicke, m 1 Atk. 526, that an executor w'as not bound in 
la\V*or equity to plead the statute of limitations, to a demand otherwise well founded. 
But that dictum wa.s shaken by a contrary dictum of Bailey, J., in M’Pulloch v. Dawes, 
9 Dowl. & Kyi. 40. It is therefore left as an unsettled point, and the executor must 
at least exercise a very sound discretion in the tase. But more recently it is held, in 
Hodgdon ?>. White, 11 N. H. Rep. 208, that the administrator is not bound to plead 
the statute of limitations to a demand otherwise well foundW.* This is the sound 
doctrine. 


t Mesick v. Mesick, 7 Barb. 120. Hall v. Gartc|, 8 Geo. 388. 

2 Or release mortgaged premises from the lieu of a mortgage. Stuyv^esant v. Hall, 

2 Barb. Ch. K. 161. Hoke v. Fleming, llT Ired. K. 263. Shaw v. Berry, 35 Me. 279. 
Money collectet^by an attorney for an uiimiiiisti'atsr,*it is said, in Sloan v. Johnson, 14 S. 
& M. R. 47, are not as.sots for the administrator de bonis non. It must be accounted for by 
tlid prior administruior. , • • 

® Banks a, Wilkes, 8 Sandf. Ch. R. 99. > Atcliesoii v. Robertson, 3 Rich. Eq. 132. But 
if an administrator be guilty of a want of due care iii preventing the default of his co- 
administrator, ihe rujp is otherwise. Johnson v. Corbett, 11 Paige, R. 266. Hengst’a 
Appeal, 2^ Penn. 413. 

4 So lickl in Kennedy’s Appeal, 4 Barr’s R. 149. ifillert). Dorsey, 9 Md. 817. Batson 
V. Murrell, 10 Humph. 301. Ritter’s Appeal, 23 I’enn. 95. Contra, Patterson o. Cobb,. 
4 Flor. 481, q. V. and oases cited. See, alsb, West r. Smith, 8 How. R. 402, 412. 

In Missouri a qualitied doctrine prevails. Wiggins v. Lovering, 0 Mo. R. 262. 

VOL. U. 47 
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funeral expenses, and the expenses of the administration, and 
debts by mortgage. The heir paid himself first, and he might 
pay the first creditor who came. All the assets were considered 
as equitable, {a) When debts are in equal degree, the adminis¬ 
trator may pay which he pleases first, and he may^always pre¬ 
fer himself to other creditors in an equal degree. If a creditor 
commences a suit at law or in equity,‘he obtains priority over 
other creditors in equal degree, but an administrator may go 
and confess judgment to another creditor in equal degree, and 
thereby defeat the creditor who first sued, by pleading the judg¬ 
ment, and nil nltra, &c. {b) ’ 

The New York Revised ^atutes (r) have made some 
*417 essential alterations in the English law, and in the *to'r- 
mer law of New York, as the order of payme.nt of the 
debts of the deceased. The order nov/ established is as fol¬ 
lows : 1. Debts under the law of the United States; 2. Taxes 
assessed ; 3. Judgments and decrees according to priority; 4. 
Recognizances, bonds, sealed instruments, notes, bills, and 
unliquidated demantis and accounts, without any preference 
between debts of this fourth class. Nor is a debt due and pay¬ 
able entitled to preference ^)vcr debts not due; norAloes the 
commencement of a suit for tlie recovery of any debt, or the 
obtaining judgment thereon against the executor or administra- 
tor, entitle such debt to any preference over others of the same 
class. Debts not due may be paid, according to the class to 
which they belong, after deducting a rebate of legal interest 
upon the sura paid, for the unexpired time. The surrogate is 
authorized to-give a preference to rents .due and accruing upon 

leases held by the testator or intestate at his death, over debts 

« • 

(a) Diy. 11,7, 45. Ibid. 35, 2, 12, ^Code, 6, 30, 22, stt-s. 4, 5, 9. Wo^pd’s Institutes 
of the Civil Law, 186, 187. Ilrown’s View of the Civil Law, vol. i. p. 307. 

(h) .WiMiams'-s Executors, 679, 1213, 1214. See Shop. Touch, by Preston, vol. ii. 
pp. 47.5-480. Bac. Abr. tit. Executors and Administrators, L. 2, for a succinct view 
of the rules of the common law, touching the order of paying debts by executors and 
administrators. • « 

(c) Vol. ii. p. 87, secs, 27, 28, 29, 30. 

Si 

-—- —I --- 

1 See Lawson v. Hansbrough, 10 B. Mon. 147. Moyo v. Albritton, 7 Ired. Eq. 62. Bur- 
niss V. Fisher, 23 Miss. 228. 
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of the fourth class, whenever he shall deem the preference bene¬ 
ficial to the estate. In suits against executory and administra¬ 
tors, the judgment, if there be a proper plea in the case, is to 
be entered only for such part of the assets as shall be a just 
proportion to other debts of the same class | and the execution 
is to issue only fo» a just proportion of the assets applicable to 
the judgment; and no execution is to issue until an account 
has been rendered and settled, or the surrogate shall 
otherwise order, (a) No executor * or administrator qan *418 
retain for his own debt, until it has been proved to and 
allowed, by the surrogate, and it is not entitled to any prefer¬ 
ence over debts of the sam\ class, (b) ^he executor or admin- 


(a) N. Y. Revised Statutes, vol. ii. p^88, sees. 31,32. The surrogate may decree 
the payment of debts, upon the application of a creditor, at any time after six months 
from the granting of the letters lAtamcntary or of administration, and the payment 
of any legacy or distributive share, on the ujiplieation of the party cnthlcd. after the 
expiration of a year ; and he may enforce payment by causing the bond of the exec¬ 
utor or administrator to be prosecuted. On judgments obtained at law, against any 
executor or administrator, application may be made to tbo surrogate, who is to cite 
the defendant, and having a'scertiiincd the sufficieney of the assets, to order execution. 
N. Y. Revised Statutes, vol ii. p. 116, secs. 18-22. Ibid. p. 220. In Connec¬ 
ticut, tlic sttftutG of limitations is suspended in j>ersonal actions for one t'ear from the 
creditor’s death, in favor of his executors and administrators. Acts of 1833 ch. 13. 
In J^ngland, it is a rule in ebanecry tliat the personal representatives have one vear to 
pay legacies, except where explicit directions arc given by the tcstatjjf.^ Lord Eldon, 
6 Vesey, 319. The statute law in this country, in several of the states, is the same. 
N. Y. Revised Statutes, vol. ii. p. 90, sec. 43.^ In New Jersey, the statute of June 
12 th, 1820, prohibits suits against excentors and admini.«lmtors of insolvents, for 
debts due from the deceased, until six months fiom the death of tlie deceased, unless 
in cases of fraud, or for the physician’s bill, funeral charges, and judgments against 
the (lecedent. By the Massachusetts Revised Statutes, in 1836, the creditor is not to 
sue the executor or administrator until the expiration of one year, except in special 
cjscs.- It is a well-settled rule, that the timc^nllowed by statute to executors and 
administrators, before suit brought, is excluded from the computation of time in the 
statute of limitations. Moses v. Jones, 2 No.tt & M’Cord, 2.39. Dowell v. Webber, 
2 Smedes & Mlvrshall, 452. In England, it wa# decided, in the Prerogative Court of 
Canterbury, in 1^54, that a creditor had a right to call for an inventory, but that the 
court had no jurisdiction at Ins suit to examijic the particulars of an aoeouift. TJrowa 
V. Atkins, t! Lee, by Philimorc, p. 1. 

(b) N. Y. Revised Statutes, vol. ii. p. 88, sec. 33. 


1 An Gxecuior cannot relievo hitnself of responsibility by paying over a legacy to the 
guardian of the legatee before it is due. Swope i>. Chambers, 2 Grntt. R. 319. 

2 Provibioas of tills sort have no force against the claims of the United States. U. S. 
V. Backus, 6 McL. 443. 
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istrator may, by public notice, call upon the creditors to exhibit, 
within six months, their accounts and vouchers, verified by affi¬ 
davit. The executor or administrator raaj go on and close the 
trust as to claims not exhibited within the time ; and he will 
not be chargeable for any due disposition of the assets prior to 
a suit on such claims, though the next of kin or [egatees may 
be liable to refund to such creditors, i. If claims be exhibited 
and disputed, they may be referred to referees by consent; and 
if not, the creditor must sue thereon within six months, or be 
barred forever, [a) ^ 


(fl) N. Y. Revised Statutes, vol. ii. p. 88, sces^4-42. An executor or admitiistrator 
may plead the statute of limitations, and will not he precluded from the benefit of t^ho 
plea, though he may have previously acknowledged the debt, for he may have made 
it without due consideration, and in ignoranci of ,Mic true state of the e»«.e. Nor is 
he hound to plead the statute, for he may know tli# dabt to be just. The plea rests in 
his discretion.- Fritz r. Thomas, 1 Wharton, 66. Nor is he liable to creditors, if 
he e.xereiscs a reasonable discretion in compromising a debt. I’ennington v. Hcaly, 
I Crompton & Mceson, 402. In New York, the suirogatc is authorized by statute, 
70th sess eh. 81, to permit e.xccutois and iidmiuistialors to eompromisc and compound 
debts due to their testator or intestate.'* The jurisdiction, of the courts of equity to 
superintend the administration of assets, and decree a distiibution of the residue, after 
payment of the debts and charges, has been long established. Mathews v. Newby, 
1 Vern Kep. 13.8. Howard i\ Howard, Ibid. 134. And when relief'is sought in 
chancery by a creditor on a creditor’s bill, it has been the settled doctrine of the court 
ever since the great case of Morricc v. The Bank of England, (Cases Temp. Tail). 
217,) that upon !t*:lecree being obtained, it was in the nature of a judgment for all the 
creditors, and the court will not permit any particular creditor, by proceeding at law, 
to disturb that administration of the, as.sct-.* All the creditors are entitled, and 
should have notice for that inirpose, to come in and prove their debts before the mas¬ 
ter; and on motion of either party, an injunction will be granted to stay all proceed¬ 
ing of any of the creditors at law. This subject was largely discu.ssed, and the 
authorities and precedents examined, and the princijile adopted,-^and I believe for 
the first time in this country,) in Thornp.son v. Brown, 4 Johns. Ch. Rej). 619; and 
the decree in that case, which is given'.n the report of it, was drawn by the chanceller 
as explanatory of the relief to be afforded. . The English rule and practice in chan¬ 
cery is still the same, with progressive enlargement. Drewry v, Thayer, .3 Swanst. 


1 Baggott V. Boulger, 2 Duer, 160. Dolbecr v, Casey, 19 Bnrbl 149. 

2 See ap(e, p. f416,I note. ’ * 

® See nnte, p. [416, | note, as to the right of an administrator to compound debts. 

* It must be a very uncommon case to induce a court to open the account of an admin¬ 
istrator after the lapse of twenty years. Taylor v. Benlinm, 6 How. U. fi- 283. Where 
an admini.strator has settled an e.statc, and paid over the money in pnrfuance of the order 
of a court, and a will is subsequently discovered and proved, the executor cannot compel 
the administrator to an account. Relief may bo had in equity against the distributees 
for the money leceivod. Barkaloo v. Emerick, 18 Ohio R. |08. 
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These alterations, in New York, in the rules at common law, 
are generally dictated by justice and policy; and those respect¬ 
ing equality of payment have long been the,prevailing doctrine 
in the distribution of assets in chancery. The surrogates are 
clothed with new and enlarged powers, which are very conven¬ 
ient to the public in the settlement of these ordinary and popular 
trusts. To guard'again#t the undue assumption of power, sur¬ 
rogates are restrained from exercising any power or jurisdiction 
whatever, not expressly given by statute, (a) But I forbear to 
enlarge further on the subject. My principal object, in this part 
of the present lecture, was rather to notice the descent and dis¬ 
tribution of personal property than to discuss the general pow- 
ei^tand duties of executors and administrators; and it may here 
be generally observed, that wj^at has been said concerning the 
rules of faw as to the iyventory, the collection of the property, 
and the payment of debts, applies equally to executors and 
administrators. 

In the jurisprudence of the other states, the administration 
of the assets is likejvise subject to various local modifi¬ 
cations. * In a few of the states, the English order of *419 
preference is preserved, (b) In mo^t of them, that order 


Rep. .’544, Clarke i>. Earl of Onnondo, I Jacob’.s Rep. 108. But ordinary rases, 
the plain, prompt, and cheap decretal admiiii.stration of the a.ssets in the probate courts 
is much to be preferred. The principal Enf;Iisii cases and doctrine on the subject of 
the distribution and marshalliitj^ of assets'in equity, are collected and di}{ested in Mr. 
Justice Story’s Com. on Eej. Jarispru'lence, eli. 9. Sec, alsq, Mr. Rain’s “ Practical 
Treatise of Assets, Debts, and Incuinla'ances,” which is the most ample view of any 
wc have on the administration apd distrilnuion of assets in law and equity, sujiported 
by an overwhelming mass of cases on tlie subject. 

j(«) N. Y, Revised Statutes, vol. ii. p. 221. statute of Now York, 1837, ch, 

4G0, gave new and specific directions to surrogates relative to the proving of wills, and 
takin<r new security from administrators and guardians, and revoking the trust of 
administrators And guardians, and relative to tlieir accounting, &c. 

{!>) In Virginia, North Carolina, South Caioliiia, Kenrticky, DchiAvare, Georgia, 
and Indiana, the English order of preference is preserved, with tlie execptioiT of a few 
slight variafions. Thus, in South Carolina, no preference is given among debts in 
equal degree, except that mortgages, judgments, and executions are paid as legal 
^licns, according to seniority. In Virginia and Kentucky, 3cbts due on protested 
foreign bills aaj placed on a footing witli Judgments. By Act of Virginia, of March, 
1831, debts ilue specialty,-and promissory notes, and otlier writings of decedent, 
are taken to be of equal dignity. In North Carolina, specialty and simple contract 
debts arc placed on an equality. See Gridith’s Law Register, h. t.; 12 \yheaton, 594 j 

*47 * • • 
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is entirely disturbed, and a more just and equitable rule of dis¬ 
tribution adopted. Expenses of the last sickness, including the 
physician’s bill, and funeral and probate charges, have every¬ 
where the preference; and generally debts due to the United 
States and the state are next preferred,^ and then all other debts 
are placed on an equality, and paid ratably in tfie case of a 
deficiency of assets; but with the exception, no doubt, of legal 
liens, if there be any such recognized by law. (a) In Louisiana, 
there is a particular detail of the order of priority, which is special 
and peculiar, and minute even beyond the rule of the common 
law. (b) In Maryland, judgments and decrees have preference, 
and all other'debts are equal; andean Missouri, expenses of the 
last sickness, debts due to the state, and judgments, have pref¬ 
erence, and all other debts are j‘laeed on an equalitjr. (c) In 
Pennsylvania, the order of administration is, to pay, 1. Physi¬ 
cians, funeral expenses, and servants’ wages; 2. Rents not ex- 


Chappcll V. Brown, 1 Bailey’s S. C. Rep. 528; Br.a.xton v, Winslow, 4 Cnll’s Rep. 
308; Mayo v. Bentley, Ilml. 528, Lnldcrdale r. Robinson, 2 Broekeiibronjjli, 165; 
Bomgnux v. Bevarr, Dudley’s Geo. Rep. 110 ; Palmes v. Stephens, R. M. C'liarlion’s 
Geo. Rep. 56. *■ ^ ‘ 

(fl) 'I’his is the case in the states of Maine, New Hampshire, Vcrmoiit, Massachu- 
setts, Rhode Island, Connecticut, New Jersey, Gliio, Indiana, Illinois, Tenneosee, 
Missi.'sippi, aiidtAIabama, with some small variations, 'rhiis, in Alabama, debts due 
to stiroties are preferred : and in New Jersey, debts due to the United States have 
preference, and debts due and judgments entered during the life of the decedent have 
preference. In Ohio, after funeral expenses and tlie expenses of the last .siekne3.s, a 
sum is allowed for tha support of the widow and children for one year, atid then 
liens on the land, by mortgage and judgment, are preferred. The rc.si(Iiic of the assets 
arc distributed ratably among the crcditoisi. In Georgia, after dclii.s duo tO the public, 
are payable judgments, mortgages, and c.xceuiions; the eldest first; next rents ; then 
bonds and other obligations ; and, lat;ly, open aeeoiints. Act of Georgia, December, 
1792. Act of New Jersey, 1820. Revised, Daws of New Jersey, 766. Griffith's Reg. 
passim, Dane’s Abr. of American Law, vol. i. p. 560. Public Acts of Connecticut, 
1821. 5 Ilaromond’s Rep. 483. Statutes of Ohio, 1831, Massachusetts Revised 

Statufes^ 1836. Revised Laws of Indiana, 1838, pp. 181, 186, anVl of Illinois, edit. 
1833, p. 648. In Tennes.see, by Act of 18th October, 18.33, ch. 36, the assets of per- 
son.s dying insolvent are directed to be distributed ratably among all the creditors. 

(t) Civil Code of Louisiana, art. 1051-1061. 

(c) Griffith’s Law Register, h. t. 

_ « - -—I 

/ 

1 The priority of the United States cannot be affected by statutes of distribution, nor by 
probate^decrees. United States v, Duncan, 4 McL. 607. 
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ceeding one year; 3. Judgments; 4. Recognizances; 5. Bonds 
and specialties; 6. All other debts equally, except debts due to 
the state, which are to be last paid, (a) 

* 3. Of the distribution of the personal estate. * 420 

1. When the debts are paid, the administrator (the 
husband as administrator excepted) is bound, under the English 
statute of distributions, of 22 and 23 Charles 11. ch..l0, after the 
expiration of a year from the granting of administration, to dis¬ 
tribute the surplus property among the next of kin. (b) He is 


• ® 

(а) Frazer v. Tunis, 1 Biimcy’s Rep 254-. The physician’s bill first to be paid is 
not confiyed to medicine and atteml^ncc in the last sickness. Rouse v. Morris, 17 
Serpj. & Rawle, 328. But by statute of 24ih Februaiy, 1838, in Pennsylvania, no 
preference is now given to judgment over bond and simple contract cieditors in the 
distribution of the assets of ileccdent.s. Foreign Judgments rank as simple contracts 
only. Judgments of other states rank in tlie same grade as judgments in the state. 

4 Watts & Serg. 314. The preference given by the laws of almost all countries, iu 
the payment of debts to the expenses of the last siikness, and funeral, and the wages 
of servants, is founded on considerations of liuinantty and decorum. Tlie last item of 
privileged debts is usually confined to menial servants, and to the cuirent wages of 
the last t»fl'« of the contract. This is the rule in Scotland. 2 Bell’.s (.lorn. 1G2-165. 
The Massachusetts Revised Statutes, in 1836, go into a minute and very specific de¬ 
tail of the duties of cxccutois and admniistiators, m collecting, settling, and disposing 
of the estate of the deceased. Considering the burden, and the ii^'ssant calls for the 
assumption of those trusts, such details are judicious, very uselul, and even benevo¬ 
lent. The established rule in the administr.mon of the assets of the deceased persons, 
in regard to cieditors, is to Be drawn from the laws of the country where the assets are, 
and where the executor or administrator acts, and from whi^h he dci ives his authoiity, 
and not by that of the domicil of the dccea>,eil. The residue of the assets is distrib¬ 
uted pccording t,o the law of. the domicil. Marshall, Ch. J., in Harrison c. Sterry, 

5 Cranch's Re|). 299. Tilghman, Ch. J., in Milne v. Moreton, 6 Biiiney's Rep. 361. 
•Chase, Ch. J, in Do Sobry v. De Laistie, 2 ^arr. & Johnson, 224. Smith v. Union 

Bank of G. 5 Peters’s U. S. Rep. 523, 524. ^'arnulll r. Cain]», 1 Green’s N. J. Rep. 
332. Story’s Com. on the Conflict of Laws, sec. 513. See, also, ui/ht, ]>p. 454, 455. 
But many ot*the foreign jurists, to whom Judge Story refers, maintained that the law 
of the domicil of the debtor, even in a conflict of the rights and privileges ^f creditors, 
ought to overrule the jurisprudence of the situs of the effects. 

(б) Mr. Robertson, iu his Treatise on Personal Succession, Edinluirgh, 1836, ch. 1 
to 6, has gone fully, and with great research and learning„into the history of the law 
of successions in England, Scotland, and Ireland, and has traced the gradual relaxa¬ 
tion of the I'estrictions on tlie power'of bequests*, and the alterations and improve¬ 
ments in the administration and distribution of intestates’ estates, down to the present 
time. This interesting treatise is reiiflblished in the Law Library, vol. xit. edited by 
Thomas I. Wharton, Esq., of Philadelphia, and which is an extremely useful and 
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first to account to the ordinary court of probates, surrogate or 
other proper jurisdiction, and which, in several of the United 
States, is appropriately termed the orphans’ court. It is held, 
that he is not bound to distribute without a previous order 
for that purpose ; (a) and the statute of distributions makes it the 
duty of the court of probates to decree distribution. (6) The 

____i_ 

valuable compilation to the American bar, for^they have, by means of it, a ready ac¬ 
cess to a selection of the best English treatises on the various branches of the law. 

(a) Archbishop of Canterbury v. Tappen, 8 JJarnw. & Cress. 151. 

(b) By the New York Reviicd Statutes, the e-veeutor. or administrator is bound, 

after the expiration of eighteen mouths, to accoij/it before the surrogate, under the 
penalty of attachment and a revocation of his |Jower. N. Y. Revised Statutes, vol. 
ii. p. 92, sec. 52. In accounting, he must veiify by voucliOrs, and may be examintd 
upon oath ; and his oath will, if uncontradicttyl. supply the place of vouchers as to 
items, each of which does not exceed $J0, and not*exceeding, in the whole* in behalf 
of any one estate, S.'jOO. Ibid. secs. 54, 55. This was ado])ling the rule in elianccry, 
which had established that a defendant, on ai-eounting before a master, might veiif}', 
on hi.s own oath, items not exceeding in each case !*;20, and not exceeding in the 
whole £100 sterling. Remsen r. Remsen, 2 Johns. Ch. Rep. 501. The executor or 
administrator may be allowed for property peri-hed or lost without his fault, and ho 
is not to gain by the increase, nor lose liy the decrease of’the j)roperty, nithout his 
fault. lie is also entitled, bc'-idcs his ncees-ary expenses, to the same rate of com¬ 
mission of five, two and a half, and o\;e per cent, wliieh had been adtjn'ed by the 
chancellor in 1817; though, if a compensation be pioiidcd by the. will, it is to be 
taken as a full satisfaction, unless the executor elect to t.ike the allowance provide^! 
by law.i N. Y. I^vi-ed Statutes, vol. ii. p. 9.‘{, secs. 58, 59. .3 Jolins. Ch. Rep. 44. 

The commissioners who revised the statute-, of Massachusetts in 18.35, rcp>.rted n sim¬ 
ilar allowance to be made. Bv statute of 17th April, 1838, the Revised Statutes of 
Massachusetts on tliis jiointwcic rejiealed ; and the court in whii Ii the ai counts of 
executors and arlministr.itois me settled, arc to allow their reasonable exitetise.s, and 
a just and rea-.onahle eoinp' psation for their .services. Assignees in trust are. allowed 
an equitalde compensation for their scrv ices, acconling to circumstances. Jewett'u. 
Woodward, 1 Edw. Ch. Hep. 195. In Marvland, the commission is from five to ten 
per cent, in'the discretion of the court. I Peters’s U. S. 'Rep. 562. 1 Harr. & Gill, 

13, 84. In Pennsylvania, the ordinaiy commission is five per cent., hut it may ex-* 
cced or be less than that, in the disireiion of* the court, according to circumstances. 
For receiving and paying out money it is two and a half per cent, and foinetiines an 
additional half per cent, is held to be a sufiieient compensation for trouble. In the 
Estate ol Miller, 1 Asbmead's Rep. 323. Puscy v. Cleinseii, 9 Serg. & Rawle, 204. 
Stevenson’s Estate, 4 Wliartoii, 98. In Loui.siaiia, the commission to syndics cannot 
exceed live per cent., by Act of 1817. Tliat to executors is two and a half per cent. 


1 The commission must be apportibned among the executors according toMieir respect¬ 
ive services. Act of 1849, ch. 160, White t>. Rullock, 20 Barb. 91. The administrator may 
be allowed counsel-fees fur the successful defence of his right of administration. Esc parti 
Young, 8 Gill, 286. 



OP PERSONAL PROPERTY. 


561 


flBO.\XXXVII.] 

statute declares, that after the debts, * funeral charges, *421 
and just expenses are deducted, a just and equal distribu¬ 
tion of what remaineth clear of (he goods and personal estate of 
the intestate shall be made among the wife and children, or chil¬ 
dren’s child^pn, if any such there be; or otherwise the next of 
kin to the intestate, in equal degree, or legally representing their 
stocks; that is to say, bne third par.t of the surplusage to the 
wife of the intestate, and all the residue, by equal portions, to 
and amongst the children of the intestate and their representa¬ 
tives, if any of the children be dead, other than such child or 
children who shall have any estate by settlement, or shall be 
advanced by the intestate ^n his lifetime, by portion equal to 
th^ share which shall, by such distribution, be allotted to the 
other chjidren to whom such *listribution is to be njade. And 
if the portion of any child who hath had such siettlement 
or portion, be not equal to * the share due to the other * 422 
children by the distribution, the child so advanced is to be 

« 

• 

on the whole amount receiver], and is shared among them all. Civil Code, art. 1676. 
In South CUioIina, the c.stablished commissioit is five per cent., with a further allow¬ 
ance to be assessed by a jury, in a ease of extraordinary care and trouble. Logan v. 
Lagan, 1 M’Cord’s Ch. Rep. 1. In Kiiglarid, it is a principle in equity, that if the 
testator, by will, gives a compens.'itioii, the executor is not entitled t#any other which 
may be allowed by law, unless he promptly ducts to prefer it. 3 Merivale's Rep. 24. 
The mode of contesting the accounts before tl»c surrogate, by the creditors, legatees, 
and next of kin, is specially detailed in the New York statutes. N. Y. Revised Stat¬ 
utes, vol. ii. p. 93, secs. 00-70. And the manner of accounting before the surrogate 
by executors and administrators is also detailed in tlie ease of Gardner v. Gardner, 

7 PaigC; 112. The decree of tjic surrogate on the final settlement of the executor’s 

• . * ^ 

accounts is final, (subject to an appeal to the dianecllor,) as to payments to creditors, 
legatees, next of kin, and concludes all partils. Wright v. Trustees of Methodist 
Episcopal Church, 1 Hoffman’s Cli. Rep, 214, 21.5. 

In Pennsylvania, the registers’ courts have .a similar jurisdiction over the estates of 
testators and intestates; and the orphans’ court Ims a species of equity jurisdiction 
over executors find administrators, gnardiiins, and minors. Case of Pattij^sqii’s Es¬ 
tate, 1 Watts & Serg. 293. But the practice and rules in the orphans’ tribunals were 
represented to bo in a state of dcplornhle confusion; (Diincftn, J., 11 Serg. & Rawle, 
432;) and in Jhnqary, 1831, the commissioners appointed to vevise the statute code of 
/ Pennsylvania, reported new revised statutes, containing a consolidation of all the stat¬ 
utes, with the suggestion of improvements in rolatton to the registers’ and orphans’ 
courts. In Ohio, testamentary jurisdiction, or probate powers, and the appointment 
and control of guardians, are annexed to*the courts of common pleas in their respective 
counties. Acts of 1831. 
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made equal with the rest, (a) If there be no children, or thOir 
representatives, one moiety of the personal estate of the intes¬ 
tate goes to the widow, and the residue is to.bc distributed equally 
among the next of kin, who are in equal degree, and those who 
represent them ; but no representation is admitted a^ong collat¬ 
erals, after brothers’ and sisters’ children; (b) and in case there 
be no wife, then the estate is to be disti^ributed equally among 
the children ; and if no child, then to the next of kin, in equal 
degree, and their lawful representatives, in the same manner 
already mentioned. It is further provided, that if any child shall 
die intestate after the death of the father, and without wife or 
children, and in the lifetime of the^mother, every brother and 
sister, and their representatives, shall have an equal share witii 
her. , 

This is the syibstance of the English statute of 22 and 23 
Charles II, which was borrowed from the 118lh novel of Jus¬ 
tinian; and except in some few instances mentioned in the stat¬ 
ute, it is governed and construed by the rules of the civil law. (c) 
(2.) The next of kin is determined l)y the rule of the civil 
law; and under that rule the father stands in the first degree, 
the grandfather and the grandson in the second; acfd in the 
collateral line, the computation is from the intestate up to the 
common ancestor of the intestate, and the person whose refa- 
tionship is sought after, and then down to that person. Accord¬ 
ing to that rule, the intestate and his brotlier are related in the 
second degree, the intestate and his uncle in the third degree. («/) 
The half blood are admitted equally with the whole blood, for 


(a) Under this stntutc the widow emiiiot come into hotchpot and cliiini collation qf 
advancements to the children. She only tulles her share of whnt remains after deduct¬ 
ing the advanccmciit.s. Ward >:. Laiit, I’rc«. in Chancery, 182, 184. Kircudbright v. 
Kircudbright, 8 Vesey, .51. 'this is also the law in Tennessee, under th'c North Caro¬ 
lina statnt^e of 1784, adoj>tcd in that state. Brunson c. Brunson, Meig’s llcp. 630. 

(b) The construction of the statute which declares that there shall ho no represen¬ 

tation among collaterals,* after brothers’ and sisters’ cliihlrcn, is, that it means the 
children of the hrothers, and .sisters of the intc.state. If, therefore, tlic intestate dies 
without issue, and leaves an aunt, and children of uncles and aunts, the aunt Succeeds ■ 
to the whole c.state, Bowers v. Bfttlcwood, 1 P. Wms 593. ” 

(c) Sec vol. i. p. 542, note; and also, Carter v. Crawley, T, Rnym. Rep. 496, Pal¬ 
mer y. Allico'-k, 3 Mod. llcp. 58. Edwards b. Freeman, 2 P. Wms. 436, 

(d) Sir John Strange, in Lloyd v. Tench, 2 Vcs. 213. 
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they are equally as near of kin; and the father succeeds 
to the whole personal estate of a * child, who dies intes- *423 
tate, and without wife or issue, in exclusion of the 
brothers and sisters; and the mother would have equally so 
succeeded as against the collaterals, had it not been for a saving 
clause in the act, which excludes her from all but a ratable 
share*. She is excluded, lest, by remarrying, she “would carry 
all the personal estate to another husband, in entire exclu¬ 
sion, forever, of the brothers and sisters ; but she still takes the 
whole personal estate, as against more rdmote relations of 
the intestate, [a) The K. B. declared, in Blackborovgh v. Dct- 
vis, (6) that the father and mother had always the preference 
before the brothers and sisters, in the inheritance of the personal 
estate, as being esteemed neai^cr of kin; and for the same reason, 
the grandmother is preferred to the aunt. The grandmother is 
preferred, not because she is simply in the ascending line, for, 
under the statute of distributions, a nearer collateral will be 


A 

(а) It has been decided in Maryland, in Griffith v. Griffith, 4 Harr. & M’Henry, 
101, and Cooincs i; Clements, 4 Harr, & Johns. 480, that 113’the common law of 
England, existed at the time of tlie colonwation of Maryland, and by the com¬ 
mon law of Mnrylitnd, the widow i.s entiilcd to a rcasonulile sliarc of her husband’s 
pcy.sonal estate, after payment of his debts; and wiiicli reasonable pait was one third^ 
or one half, according to circumstances ; and it was a right paramcriliit to the power 
of tlic husband, and he could not deprive her of it l>y will. In Pennsy’lvaiiia, under 
the Act of 1807, a widow is entitled to a distnlmtivc share of the residue of her hus¬ 
band’s estate undisposed of by his will, in eoininon with the next of kin ; and if there 
he no widow or next of kin, the state will take in prefcreivio to the executor, who 
bolds such a residuum as a mere trustee. Darrah u. M’Nair, I Ashmead, 236. At 
common law, such residuum went to tlie executor. Tlic courts of equity then inter¬ 
fered, and gave it to the ne.xt of kin, if they could, even by a strained construction of 
tlje will, make out such an intention. The w'lJow in such cases came in, of course, 
for her share with the next of kin. Tlio^cnnsylvania law wisely put.s an end to all 
matter of construction, and equitably give.s at once, and in all cases, the undisposed 
surplus to the flext of kin. In Virginia, tlio executor is not, in any case, entitled to 
the residuum of personal property undisposed of by will. It goes to the njxt^of kin. 
Paup V. Mingo, 4 Leigh's K. 163.^ 

(б) J P. \V'm8. 41. 2 Ves. 215. 


1 The nile as to,the undisposed revenue is thus expressed in Ellcock v. Mapp, 16 E. 
Jj, & Eq. 27: ‘‘ Where tliere appears a plain implication or strong presumption that the 
testator by naming an executor, meant only’ to give the office of executor, and not the 
beneficial interest, the person named is considered os trustee for the next of kin." 
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preferred to a more remote lineal, but because she is nearer of 
kin, according to the computation of the civilians, by one degree. 
And in Moor v. Barham, decided by Sir .Joseph Jekyll, (a) the 
grandfather on the father’s side, and the grandmother on the 
mother’s side, take in equal moieties by the statute of distribu¬ 
tion, as being the next of kin in equal degree; and the half 
"blood take equally with the whole blood. A brother and ^and- 
father of the intestate are equally near of kin, and each related 
in the second degree, and therefore it would seem, from the 
directions in the statute, that they would take equally; 
*424 but it has been * decided in England, and it is also said 
to be the better construction of the novel of Justinian, 
that the brother of the intestate will exclude the grandmotlier 
of the intestate. This was so d^'cided in Pool v. WHshaw, in 
1708*; and Lord Ilardwickc, in Ei'elytk v. Erelyn, [b) followed 
that determination as being correct, though it may be considered 
an exception to the general rule, lie said it would be a very 
great public inconvenience to carry the portions of children to a 
grandfather, and contrary to the very nature,of provisions among 
children, as every child may properly be said to have spes accres- 
cendL This question was verjy much debated among th»civilians 
in their construction of the 118th novel of Justinian ; and the 
generality of them, of whom Ferriere and Domat are of the 
number, were of oj)inion that the grandfather and the brother 
took equally; but Voet w{js of a different opinion ; and his 
opinion, though without any strong foundation in. reason, is the 
one prevailing in the English courts, (c) 

The question whether the half blood took equally with the 
whole blood, under the statute of distributions, was debated in 
the case of Walls v. Orooke;\d) and it was determined in chan¬ 
cery that they were of equal kfn, and took equally with the 
whole blood ; and the deerbe was aflirmed upon appeal to the 

_ « « __ „ _ _ _ ___ _ ' ___ 

(a) Citc^fin 1 P. Wrns. 5.‘J. 

(/() 3 Atk. Rep. 762. , Amli. Rep. 191. Burn’s Keel. Law, vol. iv. p. 307. 

(c) Voct, Com. ad Pand. lih. 38, tit. 17, sec. 13. Dr. Irving,^ in his Introduction 

to the Study of the Civil Law, 4 edit. London, 99-101, contends that the reasoning 
of Voct and the decision in Kngland wcie fullaciou.^ and crroncoi^i^ and not founded 
on a true construction of the novel. ■ 

(d) Shower’s Cases in Parliament, 108. 2 Vem. 124, S. C. 
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House of Lords, (a) So posthumous children, whether of the 
•whole or half blood, take equally as other children, under the 
statute. (6) 

As the statute of distribution says that no representation shall 
be admitted among collaterals after brothers’ and sisters’ 
•childen, it was held, in Pelt v. Pelt, (c) that a brother’s *425 
grandchildren could noUshare with another brother’s chil¬ 
dren. And, therefore, if the intestate’s brother A. be dead, leav¬ 
ing only grandchildren, and his brother B. be dead, leaving 
children, and his brother C. be living, the grandchildren of A. 
will have no share, and cannot take. One half of the personal 
estate will go to the children of B., and the other half to C. 
But if all the brothers and sisters and their children be dead, 
leaving children, those childijen cannot take hy representation^ 
for it docs not extend sp far; but they are all next of kin^ and in 
that character they would take per capita. Kepresentation in 
the descending lineal line proceeds on ad infinitum, restrained by 
no limits. It has also been decided, that if the intestate leaves 
no wife or child, brother or sister, but his next of kin are an 
uncle by his mother’s side, and son of a deceased aunt, the uncle- 
takes tho whole, and the representation is not carried down ta 
the representatives of the aunt, {d) 

' It is the doctrine under the statute of distributions, that the 
claimants take per stirpes only when they stand in unequal de¬ 
grees, or claim by representation, and then the doctrine of repre- 
senAtion is accessary. But when they all stand in equal de¬ 
gree, as three brothers, three grandchildren, three nephews, dec., 
they take per capita, or each an equal share; because, in this 
case, representation, or taking per stirpes, is not necessary to pre- 

•v^nt the exclusion of those in a refnoter degree ; and it would 

• 


(a) In Mai 7 lftnd, so late as 1827, in the case of Scekamp v. Hammer,*t tl^as de¬ 
cided that finder the Act of 1798, tlic lialf blood took equally with the wh'ole blood in 
the distribution of the personal estate of an intestate. 2 Haiy. & Gill, 9. 

(b) Barnet a. Matfh, 1 Ves. 156. 

(c) 1 Salk. llcp. 250. 1 P. Wms. 25, S. C. Duvall o. Harwood, 1 Harr. & Gill,. 

474, S. P. • • 

{d) Bowers V. Littlcwood, I P. Wins. 593. Parker u. Nims, 2 N. H, Rep. 460.. 
Porter v. Askew, 11 Gill & Johnson, 346. 

VOL. II. 48 • 
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be contrary to the spirit and policy of the statute, which aimed 
at a just and equal distribution, {a) Uncles and aunts and 
*426 nephews and nieces, stand in tho same third * degree, 
and take equally per capita, (b) If a person dies without 
children, leaving a widow and mother, brother and sister, and 
two nieces by a deceased brother, then, according to the estab¬ 
lished doctrine, the widow would take a«moiety, and the mother, 
brother, and sister would each take one fourth, and the two 
nieces the other one fourth of the remaining moiety. This point 
was ruled in Keylway v. Keyltray; (c) and the doctrine was 
declared to be correct by Lord Hardwicke, in Stanley v. Stan¬ 
ley. (d) 

(3.) The distribution of personal property of intestates in 


(«) Walsh V. Walsh, Free, in Ch. 54. Davors v. Dewes, ;l F. Wms. 50. Stent i'. 
M’Leod, 2 M'Cord’s S. C. Ch. Itc]). ;t54. llallett o. Ilnre, 5 Faif^c, .316. Nephews 
and nieces, under the statute of descents in South Carolina, of Pehrnary, 1796, which 
abolished primogeniture, and distributed real and personal property in the same man¬ 
ner, would, in the case stated, take per slir])es, contrary to the rule in the English 

r 

law. 

(6) Durant v. Frestwood, 1 Atk. Rep. 454. Lloyd r-. Tench, 2 Ves. 21.3. Buis- 
sieres v. Albert, 2 Lee, 51. (Eng. lEecle. Rep. vol. vi, p. .30, edit.rPhiladclphia, 
1841.) 

(c) 2 P. Wms. 344. 

(d) 1 Atk. Rs^'. 457. The English doctrine of distribution of personal property, 
according to the statutes of 22 and 23 Charles JI., and 29 Charles II., and 1 Jame.s II., 
is fully and clearly explained by Ch, J.. Reeve, in his Treati.se on the Law of De¬ 
scents, under the head of Introductory Exi»lauation. It is ilic most com))reh|||siva, 
neat, and accurate view ,^of the English law on the subject tliat I have anywhere met 
with. 

Mr. Robertson, in his learned Treatise on the Law of Personal Succession, p.'386,, 
(12 Law Library, 214,) thinks that the Scottish rules of succcssioil in regard to per¬ 
sonal estate require revision, and u||‘. not just or exjiedient, as they (1.) limit the 
power of a husband or father to m.ake a will; (2.) allow brothers and sisters and their 
descendants to exclude the father from the succession, though he be the nearest in 
blood, and allow uncles and aunts ahd their descendants to exclude the grandfather; 
(3.) exclude the mother entirely from'any .share in the succession of her child ; (4.) 
totally exclude maternal relations from the succession; (5 ) totally exclude represen¬ 
tations in c’l^ery case in regard to the succc.«sion of personal estate; (6.) Uisable bas¬ 
tards from disposing of. their personal estate by will.* 


e 

4 (7.) Among collaterals, kindred of the full blood exclude thoseioY the half blood in 
the fcatne line of succession, Robertson on Succession, p. 870. Graham v. The Pt^lio 
Administrator, 4 Bradford, (N. Y.) 127. 
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the United States has undergone considerable modification. 
In many of them the English statute of distributions 
as to personal property is pretty closely followed. («) * In * 427 


(a) This is the case in Tennessee, Nortli Carolina, Maryland, Delaware, Now Jer¬ 
sey, and Vermont. 'I’lio Englisli statute of distributions was adopted in New Jersey,, 
by an Act of Assembly, as early as 1681. (Smith’s Hist, of New Jersey, 130,) and is 
reenacted in 1847. N. J R. S. p. S.'iS. The New York Revised Statutes, which 
went, into operation on the 1st January, 18.30, have essentially reenacted the EnRlish 
statute of distributions, which had been adopted, and continued the law of the state 
down to that period ; and, for greater precision, they have particularly specified the 
course of distribution. After the account is rendered and finally settled, the surrogate 
decrees distribution of the surplus of personal estate, and decides all questions arising 
tl^cseon. The distributions are, 1. One third thereof to the widow; and the residue, 
by equal portions, among the children, and such pcisons as legally represent them, if 
dead. 2. If no children, or thei’'.,’'cpr*&entatives, one moiety to the widow, and the 
residue to the next of kin. 3 Jf no descendant, patent, brother, or sister, nephew or 
niece, the widow takes the whole surplus. If there he a brother or sister, nephew or 
niece, and no descendant or parent, the widow' takes the whole surplus, if it does not 
exceed two thousand dollars. If it docs, she takes her moiety, and two thousand dol¬ 
lars only. 4. If no widow, the sur|)lns goes equally to the childien, and those tliat 
represent them. 5. If no ^Y'dosv or children, or their representatives, the surplus goes 
to the next of kin, in equal degree, and their representatives. 6. If no children, or 
their representatives, or father, a moiety of the surplus goes to the widow, and the 
other moiet}’ in equal shares, to the mother atuf brothers and sisters of their represen¬ 
tatives. 7. If there he a father, and no child or descendant, he takes a moiety if there 
he a widow, and the wdiole if there he none. 8. If there be a mother, and no child, or 
descendant, or father, brother, si.ster, or representative of a bro^fler or sister, the 
mother takes a moiety if there be a widow', and the whole if there be none. And if 
the Intestate was an illegitimate, and left no fluid, descendant or widow, the mother 
takear the whole, and shall be entitled to administration. N. Y. Act of May 13th, 
1845, eh. 2.36. 9. When descendants or next cif kin are is equal degree, they take 

per capita. 10. When they stand in nneiinal degrees, they take per stirpes. 11. No 
' repre.seiitation is admitted amoag collaterals, after brothers’ and sisters’ children. 12. 
Relatives of the half blood take eipially and in the same manner as those of the whole 
Wood. 13. Posthumous children take equallytis if horn in the lifetime of the person 
they represent. (N. Y. Revised Statutes, vol. il. p. 96, sec. 75.) Any advnnceraeut 
to a child, by settlement or portion of real or persl)nal estate, equal or superior to his 
share, will exclude him and his descendants from' the distribution ; and if the same 
was not equal, fie will be entitled only to so much ns will supply the deficlijiqj^. The 
mnintainlryg or educating, or giving money to a child, without a view to^a portion or 
settlement in life, is not to he deemed an advancement; nor docs the provision as to 
advancerpent apply,tif there be any real estate of the intestate to descend to his heirs. 
(N. Y. Revised Statutes, vol. ii. p. 97, secs. 76, 77, 78.) The most striking feature in 
the new provision? introduced into the New \'ork*Revised Statutes on tlic subject of 
intestate estates, and of testamentary matters, is the enlarged and equitable jurisdic¬ 
tion conferred upon the surrogates in Ihcir respective counties. This branch of our 
jurisprudence will apply more frequently than any other, and with great force and 
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a majority of the states the descent "of real and personjtl 
property is to the same persons and in the same propor- 


interest, to f.tmily concerns; and it will rise into correspondent importance, and 
•awaken much public solicitude. It i^ in analogy to tlic powers vested in the ordi¬ 
nary in England, and in the orphans’ courts or other testamentary jurisdictions in the 
United States. The surrogate, under the New York ^atutes, has concurrent jurisdic¬ 
tion with chancery, to call executors and administrators to account. But a ftri&r .suit 
pending in chancery by the complainant, is a bar to the proceeding before the surro¬ 
gate. So a decree in chancery for the benefit of claimant upon the estate of the dece¬ 
dent is a bar to a proceeding before the surrogate for an account. Rogers v. King, 8 
Paige’s Rep. 210 . It was further held, in Heyer v. Burger, 1 HofFnian’s Ch. Rep. 1 , 
that the surrogate had the sole jurisdiction to try the validity of a will of personal 
estate, and that chancery had no original jurisdiction in the case. The surrogate in 
New York has the, like power touching the payment and distribution of the proceeds 
of real estate, when the will is proved in his office, as in the case of the personal es¬ 
tate. N. Y. R. S. vol. ii p. 109, sec. 57. Dci rcct of surrotrates for the (layment of 
money by an executor, administrator, or guardian, as Veil as decrees in chancery, are 
liens on real estate in any county, on the transcripts or certificates of the same being 
filed with the clerk thereof, and entered and docketed on the books for docketing jiidg- 
iTients therein. Laws of N. Y. April 1 , 1844, th. 104. In Mississippi, the probate 
courts in each county have exclusive jurisdiction in all testamentary and administra¬ 
tion matters, in dower, and in lunacy, Src. Carmichael ». Browder, .1 Howard, Miss. 
255 ■, but not against the sureties in an adminihtration bond. Green v. Tnrnstall, 5 Id. 
638. The surrogate’s courts in New Ti^rk, with all their enlarged powty^s, are courts 
of inferior jurisdiction, and a party seeking to make the title to real estate, under their 
proceedings, must show .affirmatively that they had jurisdiction. Bloom v. Burdick, 
1 Hill’s N. Y, R^p. 1.30. 

In New Jersey, by the constitution of 1844, the ch.anccllor is declared to be the 
ordinary or surrogate-general, and judge of the prerogative court, and has ample 
jurisdiction in gr.-mting letters testamentary, of administration, and of guardianship; 
in compelling executors, administrators, and guardians, to account'in his prerogative 
court, and to control themtand to decree distribution, and the payment of legacies, 
and to try contested facts by a jury and before a master, and to decree the sale of real 
estate to pay debts. The Orphans’ Court consists of the judges of Ihe Court of Com¬ 
mon Plcas-in each county, and seems to be clothed with similar and concurrent juris¬ 
diction, and with power to award partilion of land among heirs and devisees. It iS 
the more ordinary and proper tribupal for tht settlement of the accounts of executors 
and administrators. 1 Green's N. Ji Ch. Rep. 480. R. S. of New J*',rsey, of 1847, 
tit. 7, eh. .5. The surrogate of each county is the register of the orphans’ court, and 
an esscR..i!fi member of it, and has also power concurrent with the orphans’ court to 
grant letters testamentary, of administration and of guardian.ship, in caties arising 
within his county, and to hold courts in matters cognizable bdfore him, with appeal to 
the orphans’ court. The orphans' court seems to be the most efficient of the consis- 
torial jitrisdiciion.s. The prerogative court or ordinary, the orphans’ co,iirts and the 
surrt)gatcs, all have jurisdiction in testamentary and administratioc cases. Acts of 
2 d March, 1795, 1.3th June, 1820, and the Ac(.s supplementary thereto. See Elmer’s 
Digest, pp 165, .359-370, 382, 444. New Jersey seems to have doubled and trebled' 
her consistorial courts, Sec N. J. R. S. of 1847, tit. 7, ch. 5. 
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tions, and the regulation is the same in substance 
•as the English statute of distributions, with the excep- *428 
tion of the widow, as to the real estate, who takes one 
third for life only, as dower. In Georgia, the real and personal 
estate of the intestate is consideted as altogether of the same 
nature and upon the same footing, both in respect to their stat¬ 
ute of distributions and the descent of property. Prin. Dig. 
229, 1 Kelly, R. 540. The half blood take equally with the 
whole blood, as they do under the English statute of distribu¬ 
tions. (a) Such a uniform rule in th^ descent of real and per¬ 
sonal property gives simplicity and symmetry to the whole 


Tills is essentially the ease in Maine, New Iliimjjsliire, Vermont, Rhode Island, 
Conneetieut, (but there the whole lilood are, in eertain eases, preferred to the half 
blood, and tven when in equal de<^\ec,t New Jersey, Pennsylvania, Virginia, (but 
there the half hlood inherit orily*half as miieh as the whole blood,) Indiana, Illinois, 
Michigan, Kentucky, (by the Kentucky statutes, if part of the eollateritl kindred be 
of the whole blood, and part of the half blood, ibe latter inherit only half so much 
as those of the whole blood, and the ratio of apportionment has reference to the indi¬ 
viduals of the two classes^ and not the classes collectively. Nixon v. Nixon, S Dana, 
7,) Missouri, (but there brothers and sisters, and parents, take equally,) Mississippi, 
(hut there brothers and sisters, and their descendants, take before parents,) South 
Carolina, (b«f there parents, and brothers anLU^isters, take equally: and a brother of 
the half blood docs not share with a mother. P'lrst cousins of the whole and half 
blood are, however, next of km in equal degree, and take equally of the’estate of the 
intc.state,) Georgia and Alabama. (In Alabama, brothers and si^rs take before 
parents; and when in equal degree, the whole blood is preferred to th§ half blood. 
See Griffith’s Law Register, h. t. ; 1 Grcenlcafs Kcp. 1.51 ; 2 N. II. Rep.*461 ; Dana’s 
Abridgment, vol. iv. pp. 5.18,5:19; Statutes of Connecticut, 1784, p. 51 ; Ibid. 1821, 
p. 207 ; Ibid. 18.38* p. 235; 5 Conn. Rep. 233; 1 M’Cord’s R 161, 456; Edwards 
w. Barksdale, 2 Hill's S. C. Ch. Rep. 417 ; Reeve’s Law of bescents, passim; Stat- 
utes\)f Georgia, December 23d, 1789, and December 12tb, 1804 ; Territorial Act of 
Michigan, April 12th, 1827 ; Purdon’s Penn. Dig. 5.")0, 551 , Aikin’s Alabama Dig. 
2 d edit. pp. 128, 151.) In Louisiana, the legal heirs of the intestate arc, 1. Children 
and their descendants, without distinction of fex or primogeniture. They inherit 
per capita, when in the same degree, and fler stirpes when in ditferent. If no descend¬ 
ants, then the purents take equally one half of tht* estate, and the brothers and sisters, 
and their descendants, the other half. If the father or mother only survive, the sur¬ 
vivor takes only one fourth; and if no parents, brothers and sisters, Hirtl their 
descendant*, take the whole. Civil Code, 898, 907, 908. In Ohio, by the Act of 
1831, tlic widow is entitled to the whole personal estate, after tlie debts are paid, if 
there he no children ,* and if tltero be any, she takes one half. If the estate amounts 
only to $400, and if it exceeds that sum, she tekes.only one third of such surplusi 
Statutes of Ohio, 1831. In other respects the personal estate goes (1.) to the issue 
and their representatives ; (2.) to brothers and sisters and their representatives of the 
whole hlood; (3.) to brothers and sisters and their representatives of the half blood; 

48* 
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doctrine of descent. The English statute of distributions, 
being founded in justice and on the wisdom of ages, and fully 


(4.) to the father; (5.) to the mother; (6.) to th^ next of kin of the blood of the 
intestate. When in equal degree they take per capita, otherwise/)er stirpes. Ibid 
In Georgia, widow and children take equal shares, unless slie elects to take her 
common-law dower, and then she takes no further of the real estate, and a child’s 
portion of the personal estate. If no issue, widow t&kcs a moiety of the estate, and 
the other moiety goes to the next of kinf If neither, the estate, real and personal, 
goes to the next of kin in equal degree, but no representation among collaterals 
beyond brothers and sisters’ children. A father, and if dead, the mother, while un¬ 
married, takes on the same fooling as a brother or sister. So that, by the statute law 
of Georgia, the widow and children stand in the first degree of consanguinity; parents 
and brothers and sisters in the second degree. Act of Georgia, December 12, 1804, 
and December 23, 1826. I*rince’s Dig 2d edit. 1837, pp. 233, 234. In 8outb Carolina, 
their statute of distributions of 1791 gives to the husband only a latable share, being 
one tliird, as one of the heirs at law, or di; trib,'itecs of his wife's pcrs,onal estate, 
though in England the husband takes the wife’s eiitq-e ehoses in action as her admin¬ 
istrator. In ^Massachusetts, the distribution of the personal c.state of intestates is 
somewhat special. After the allowance of her apparel, &e., to the widow, and funeral 
charges and debts paid, the residue goes, (1.) to the husband, if the intestate Avas a 
married woman. (2.) To the widow one third part, and residue to his issue. (3.) If 
no issue or lineal descendants, then one half to the widowj and residue to the father. 
(4.) If no father, then to the mother and brothers and sisters equally, and to their 
issue per stirpes, if any one of them be dead, leaving a brother or sister surviving. 
(5.) If all the brothers and sisters be^ifead, then to the mother in exeliJsion of their 
issue. (6.) To the next of kin. (7.) If no kindred, the whole to the widow. (8.) If 
no husband, widow or kindred, the personal estate escheats. Mass. Revised Statuses, 
1836, part 2||tit.'^*, ch. 64, sec. 1. I do not undertake to maik minutely, or in detail, 
the many smaller variations from the English law of distributions, which have been 
made by the statute law of the different states. Such a detail would be ineonsistent 
with the plan of these lectures, which were intended as an elementary sketch of the 
general princijiles and oallines of the law. To descend to minutiu: on every subject, 
would render the work too extensive and too uninteresting for the study of those per¬ 
sons for whom it is prepared. The law conecniing wdlls, and tlip rights and duties 
of executors, administrators, and guardians, and of the orphans’ couits, and the law 
of distribution of intestates’ estates, Vre detailed minutely and distinctly in the Mis¬ 
sissippi Revised Code of 1824, pp. 27-70, and which was made and reported by 
George Poindexter, Esq., and adopted in 1822; and it equals in this respect any of 
the old statute codes on the subject. But the whole subject has been remodelled, and 
expressed with more precision, and with the introduction of the latd improvements in 
some of the American states, by P. Rutilius R. Pray, Esq., who, b^ authority, 
digested and reported, in 1836, the statute law of Mississippi, under the title of “ Re¬ 
vised Statutes of the State of Mississippi.” It appears to be a ^work of much labor, 
research, and judgment, and docs credit to the abilities and discretion of tlio author. 
I am, however, informed, that so late as January, 1839, this revjsed* code had not 
been ratified or enacted, and whenever 1 have had occasion, in tHcsc volumes, to refer 
to the .statute law of Mississippi, I have recurred to the revised code of 1824, or to 
.the new edition of the Laws of Mississippi, published in 1839, by Aldcn & Van 
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and profoundly illustrated by a series of judicial decisions, was 
well selected, as the most suitable and judicious basis on which 
to establish our American law of descent and distribution. 

(4.) There has been much discussion as to the rule of distri¬ 
bution of personal property, whbn the place of the domicil of 
the intestate, and the place of the situation of the property 
were not the same. • But it has become a settled 
•principle of international jurisprudence, and one found- *429 
ed on a comprehensive and enlightened sense of public 
policy and convenience, that the disposition, succession to and 
distribution of personal property, wherever situated, is governed 
by the law of the country of the owner’s or intestate’s domicil 
abthc time of his death, and not by the conflicting laws of the 
various places where the goods happened to be situated. The 
principle applies equally to cases of voluntary transfer, of intes¬ 
tacy and of testaments, (a) ^ On the other hand, i^ is equally 
settled in the law of all civilized countries, that real property, 
as to its tenure, mode of enjoyment, transfer, and descent, is to 


Hocsen, and which is in effect a rcpuhlication of tlie code of 1824, with the subse- 
qaent statutory additions and amendments. The doctrine of descent, and conse¬ 
quently, in a great degree, of distribution, in the different states, lias been minutely 
illustrated and ably discussed, by the lute Ch. J. Reeve, of Connecticut, in his labori¬ 
ous Treatise on the Law of Descent in tlic .several United States of America. This 
work does honor to his memory ; hut it is not calculated to suit the taste of those gen¬ 
eral readers who have not mathematical headi?, by reason of the numerous algebraical 
statements of hypothetical cases with which the work abounds, and by which it is 
perplexed. ' 

(u) Stanley r. Bernes, 3 Ilagg. Eccl. R. 373. Ferraris v. Hertford, 3 Curteis, 468. 
Desesuats v. Berquier, I Binney, 336. The construction of wills as to real property 
is to be given according to the lex rei sii(v, and as to personal jirojierty according to 
the lex domicilii, unless it be manift'st that flic testator had the law of some other 
country in view. Story on the Conflic>of Laws, sees. 465, 474. Harrison a. Nixon, 
9 Peters, 503^ See, also, 1 Jarman on Wdls, cijit. Boston, 1845, ch. 1, pp. 1-10, where 
the numerous authorities are referred to. It is also a declared principle that although 
personal property is, as to the succession, controlled by the laws of the ^dt^iicil, yet 
each statt^is competent to regulate within its own territory that succession in personal 
and real property at its pleasure. Story’s Conflict of Laws, secs. 23, 447. Jones n. 
Marabl^, 6 Humphrey, 116. • 


1 Grattan v. Appleton, 8 Story’s R. 765. Leach a. Pillsbury, 16 N. II. 137. Williams t). 
Williams, 6 Md. 467. Lawrence v. Kitteridge, 21 Conn. 677. Spraddling a. Pipkin, 16 
Mis. 118. Graham e. The Public Administrator, 4 Bradford, (N. Y.) 127. 
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be regulated by the lex loci rei sitae, (a) Personal property is 
subject to that law which governs the person of the owner. 
Debts and personal contracts have no locality— debita sequun- 
tur personam debiloris. Iluberus lays down this to be the 
common and correct opinion, Though the question had been 
frequently agitated in the courts in his day ; (6) and Bynker- 
shoek says the principle had become so }vell established that no 
one dared to question it; adeo recepta hodie sententia est, ut 
nemo aifsit contra hiscere. (c) The same principle would seem 
to be the acknowledged law in (fermany and France; {d) and 
Vattel (e) considers the rule to be one that is dictated by the 
law of nations. 


(a) Communis et ncta si’uteiUia €st hi irhut immrJihihiig s(iTa7idnm esse jus an in quo 
bona sunt situ. Hub. tom. i. lib. .1, tit. l.‘J, !)<■ Siiccess.'s. p. 2T8. In Story’s Coin, on 
the Conflict of Laws, secs. 424-428, tlic aiulioritics, forci(;n imd domestic, are numer¬ 
ously collected in favor of tlie projiositioii tlial re.il or immovable property is exclu¬ 
sively {'overried by the tcrritoiial law of the situs. The point is too clear for 
discussion. Jiut liy the Revised Statutes of tlic state of Michi<jan, 1840, lands lying 
in Michigan may be conveyed by the owner residing in aiYotlier state or territory, or 
in a foreign country, according to the law.s of such state or country. 

(b) Prajlec. part 1, lib. 3. l)c Sui-f;ess. ab Inst. Collat. tom. i. p. ‘^tS, see. 20. 
Ibid part 2, lib 1, tit. 3. De Conliictu Legum, tom. ii. p. 542, sec. 15. 

(c) Quiest. Jur. Friv. lib. 1, cli. 16. Sec, also, the opinion of Grotius on the point, 
given at Rotierc^m, October 31, 161.3, on coii'ultation, and cited ut large in Henry 
on Foreign Law, App. 196. 

(d) Voet, lib. 38, tit. 17, sec 34. Hcinccc. Opera, tom. ii. p. 972. He Testamenti 
Factionc Jure Germ see. 30 Ot)iuion of .M. Target on the Duchess of Kingston’s 
Will, 1 Coll. Juriil. 240. Toullicr, Droit Civil Francais, tom. i. Wo. 366. Merlin, 
Repertoire dc Juiis])rudence, tit Loi, secs. 6, 3. Sec, also, sapro, p 67. and injra, 
vol. iv. pp. 441, 513, as to the rule when ajiplied to personal and when applied to feal 
property. The general utilitv of this docliinc, that personal projierty has no situs in 
contemplation of law, and is attaclicd^to the person of the owner wherever lie is, and 
governed by the law of the owner's domicil, docs not fail, as Mr. Justice Story haS 
observed, to recommend itself to all iiatioiis'liy its simjdicity, its convenience, and its 
enlarged policy. Rut the doctrine is •.,onictimcs controlled by local law, and the case 
of foreign as.signmcnls in bankruptcy is an instance. Vide supra, pp. 404-408. So, 
in LouiTsiana, delivery has been lichi necessary to the complete transfer of personal 
property, as against creditois and purchasers, though the transfer be made by the 
owner in his foreign domicil, where the tr.msfcr would be good without delivery. 
Norris v. Murnford, 4 Martin’s Rep. 20. •Ramsey v. Stevenson, b Ihid. 23. , Fisk v. 
Chandler, 7 Idem. 24. Olivieri;. Townes, 14 Idem. 93, 97-103. These t\ecisions have 
not met the ajiprobation of sqrnc of our most distinguished civ^iuns. Livermore’s 
Dissertations, pp. 137-140. Story’s Com. on,the Confliet of Laws, sec. 385, ct seq, 

(e) Droit des Gens,‘b. 2, ch. 7, sec. 85, eh. 8, secs. 103, 110. 
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This principle was understood to be settled in England, in 
the time of Lord Hardwicke, in the cases of Pipon v. Pipon, and 
of Thorne V. Watkins{a) and Lord Thurlow observed 
in the House of * Lords in the case of Bruce v. Bruce, {b) * 430 

that to hold«that the lex loci rei sitce was to govern as to 
personal,property, when the domicilium of the intestate was in a 
different country, would be a gross misapplication of the jus 
gentium. And yet, notwithstanding all this w^eight of authority ^ 
in favor of the solidity and universality of the principle, the 
point was permitted to be very extensively and learnedly de¬ 
bated before Lord Loughborough, in the case of Bempde v. 
Johnstone / (c) and he said that the question had been decided 
afld settled, and the law clearly fixed in England, by repeated 
decisionfiin the House of Lorrjs; and that by those decisions the 
law of the intestate’s dkimicil at the time of his death carried 
the distribution of his personal property wherever it was situ¬ 
ated. The law of Scotland was once different; but the court 
of sessions was now conformed to the English decisions. (tZ) He 


(а) 2 Vcscy, 35. Amb. Rep. 25. Sco also the decision of Lord Mansfield before 
the privy council in 1762, on appeal in the oase'of Burn v. Cole, Ibid. 415. 

(б) 2 Bos. & Bull. 229, note. The deci.sion in the House of Lords, in the great case 

of Bruce u. Bruce, is con.sidcred as settling the law, both in Engl.ind and Scotland, in 
favor of the law of the domicil in the distribution of tlic personal es'iJte of intestates, 
and that the actual situs of the goods tvas of no moment. The decree of the court of 
sessions in Scotland was affirmed. So the very important and very litigated case of 
Hoy V. Lashley, wjjich arose in the court of .sessions in 1791, and was carried by ap¬ 
peal to the House of Lords, and which led to coll.Ueral issucs«nnd subsequent appeals, 
and lo the most learned and able discussions, settled, among other things, tiie points, 
that tin? successioik in personal* estates of every descrii*tion, wherever situated, was 
regulated by the law of the domicil; and that parties marrying and having their 
dmnicil in England, and then changing ihcirfdomicil to Scotland, changed their 
rights and those of their cliildren, and subjected tliem to the succession of the law of 
Scotland. Robertson on Personal Succession, ch. 8, see. 1, pp. 118-150, (Law 
Library, vol. xii.) Brown v. Brown, on appeal, Il)id. p. 193. 4 Wilson & Shaw’s 
A}>peal Cases, 28. ^ ^ 

(c) 3 Vegey, 198. 

(d) The rule, as stated in the text, may lead, and has led, to the anomalous result, 
that the same person,may be legitimate as to the real estate of his father, and illegiti¬ 
mate as to the personal. Thus, by the Scotch law, the marriage in Scotland of Scotch 
parents, Icgitimatqp their previously born bastard issue; but it is not as yet so by the 
English law. And if the father of such issue removes and dies domiciled in England, 
leaving real and personal estate in Scotland ns well as in England, the issue being 
legitimate by the Scotch law and illegitimate by the English, cannot take the real or per- 
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admitted, however, that if the point had been quite new and 
open, .it would be susceptible of a great deal of argument, 
whether, in the case of a person dying intestate, having property 
in different places, and subject to different laws, the law of each 
place should not obtain, in the distribution of the property situ¬ 
ated there; and many foreign law*yers, he said, had held that 
proposition. Afterwards, in Somerville' v. Lord Somerville^ (a) 
the rule as above settled was declared, by the master of the 
rolls, to apply to all cases where the fact of the domicil was not 
in dispute. But in the case of Curling-Thornton, {b) Sir John 
Nicholl doubted whether a British natural-born subject could 
shift his forum originis for a foreign domicil, in complete dero¬ 
gation of his rights under the British law; and he said it m'uut 
be at least complete and total, to pjajye his properly in^Etigland 
liable to distribution according to tba foreign law, and the 
party must have declared and carried his intention into full 
effect, (c) 


sonal estate of liis father by the Eiifrlisli law, either as heir or next of kin, but he would 
take the real estate of his father in Scotland, accordiiif' to the hr rei sit/p, and would 
not take the iier-.onal, because the St'otch courts would, liy the comity nations, bo 
bound to recoL;ni/.c, in tiie distribution of the pci sonal estate, the Irr tfomln'Ih. And 
thus, as an En^jlish lawyer humorously obscivcs, the same jicrsoii would, by the same 
court, and by tl^s paradox in the law, be deemed legitimate as to the real estate, and 
illegitimate as to the personal—“legitimate as to the mill, illegitimate as to the 
machinery—born in lawful wedlock as to the barn, but a bastard as to the grain 
within it.”. 

(a) 5 Vesey, 7o0. s 

(h) 2 Addams's licp.To. 

(c) The inference from the case is, that the English property of liritish subjects, 
resident abroad, and dying there intestate, follows the course of il'isiriliution directed 
by the English laws. As to the general rule, that the disposition and distribution of 
personal property arc governed by till'' l.iw of the owner’s domicil at the time, see Sfll 
V. Worswiek, 1 H. Blacks. Rep G!)0; TotteV 7*. Brown, 5 East’s Rep. 130 ; Stanley u. 
Bernes, 3 Hagg. Eeel. Rep. .373, Stury’s Com on the Conflict of Lij.ws, eh. 9. In 
Garlanrl v. Rowan, 2 Smedcs & Marsball’s Miss. R. 617.* The general rule of tho 
diatribicCio.i of the personal estate of intestates, according to the law of the domicil of 
the intestate, was held to apidy c(|ually to the widow’s share of the personal estate. 
In the c.ise of Sill v. Worswiek, Lord Loughborough observed, that it was a clear pro¬ 
position of every counti'y in the world, where law held the semblance of sckmcc, that 
personal jiropcrty Imd no locahty^and was subject to the law of the coiyitry where tho 
owner had his domicil But the general rule is subject to soiiy: •lualilication os to 


1 Sherwood v. Wooster, 11 I’nigo’s Rep. 441. 
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* 5. The rule, as settled in England, and by the gen- * 431 

eral usage of nations, as to the succession and dis- 

’ ■' - ■ —----— ’ — 

stocks nnd other property, which nioy he required to be transferred in die inode pre¬ 
scribed by local^regulations. Story, sec. 383. Erskine, in his Institutes, b. 3, tit. 9, 
sec. 4. And Pothier, in his Court d’OrleanS, c. 1 , see. 2 , n. 23, considered that 
interests in public stocks, or local companies, &c., were governed by the lex loci ret 
sitoe. But they are now clearly subject, like other personal property, to the law of the 
domicil. i?ohcrt.son on Personal Succession, pp. 84, 85, (12 Law Lib.) Jarman on^ 
Wills, Vol. i. p. 2 . What facts constitute a domicil of the person has been a question 
frequently discussed. There is no fixed or drfnite period of time requisite to create 
it. The re.sidcnce to create it may be short or long, according to circumstances. It 
depends on the actual or pre.sumcd intention of the partyIt is said, in Moore v. 
Darrall, 4 Iliigg Eccl. Bcp. 346, that domicil does not depend on residence alone, 
bijt^m a consideration of all the circumstances of each case. The domicil may be in 
one state, and the actual residence in another. Frost v. Dickinson^ 19 Wendell, 11. 
But a mailman have but one domicil foi the purpose of succession. He cannot have 
more than one domicil at the .«a«ie time, for one and the same purpose ; and every per¬ 
son has a domicil somewhere. A person being at a place, is pn'/n«_/?itvc«evidenee that 
he is domiciled there ; but it m.iy be explained, and the presumption rebutted.^ The 
place, where a man carries on His established business or professional occuy)ation, and 
has a home and permanent residence, is his domicil ; and he has all the privileges, and 
is bound by all the duties, flowing therefrom. Code Civil, art. 103. Tanner v. King, 
11 La. Ilep. 175. Opinion of the judges in 5 Metcalf, R. 587. It is the home of the 
party, the p^ace of his principal establishment^ which constitutes the domicil. The 
definition of a domicil, in the writings of the jurists generally, is taken from the civil 
law. In eodem loco sin(julos hahtre domicUittm non anihif/itur, ubi quis larem rerumque ac 
fm^iimarnm siiaruin summam constitnit, unde r>iri,ns non sit dUcessurus si nihil iivocet; unde 
cum proffclns est, peregrinari videtur; qual si rediif, peregrinari jam tiistitit. Code, lib. 
10 , tit. 39, 1 , 7. See, also. Dig. 50, 1 , 27, 1 ; Ibid. lib. 50, tit. 16, 1,203. Though his 
family reside part of the year at another place,’such place is regarded only as a tem¬ 
porary residence, ajpd the home domicil for business takes away the character of dom¬ 
icil from the other. 'L’he original domicil of the party always continues until he has 
fairly changed it foa another, even though he has intentionally forsaken it. There 
must be* intention and act unitod, to efl'ect a change of domicil.® A new domicU is 
not acquired by residence, unless taken up with an intention of abandoning the former 
domicil. Bradley v. Lowry, 1 Sjicer’s S. C. Et^Rep. 1 . Attorney-General v. Duuu, 
6 Mecson & W. 511. Hallowcll v. Sac 4 », 5 Grecnleaf, 143. Putnam v. Johnson, 
10 Mass. R. 488. And it was held, in De Bonqeval v. Dc Bonneval, 1 Curteis, 856, 

-- - —--- - 

1 Sec Hip^ Appellant, 2 Doug. (Mich.) E. 616. In this case, the subject of domicil Is 
largely discussed. 

2 Ennis v. Smith, I 4 H 0 W. U. S. 401. « 

8 State ». Hallett, 8 Ala. R. 169. White v. Brown, 1 Wallace, Jr. R. 217. Horne u. 
Horne, 9 Iredtll, 99. Hardy v. DeLeon, 6 Tex. 211 ! Ringgold v. Bailey, 6 Md. 186. 
Layne v. Pardee, ^ Swan, 232. Glover v. Glover, 18 Ala. 367. Brewer v. Linnaeus, 
36 Me. 428. Hoskins v. Matthews, 35 E. L» & Eq. 632. Brown ». Smith, 11 Ibid. 6 . Hair¬ 
ston V. Hairston, 27 Miss. 704. 
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tribution of personal property, has repeatedly been declared 
to constitute a part of the municipal jurisprudence of this 


that where A. quitted France, in 1792, and resided in England until 1814, and then 
returned to France, and from that time resided occasionally in both joiintrics, ho bad 
not, thereby, abandoned his original domicil, A dweiling-plaee. or home means some 
permanent abode or residence, with intention to remain, and has a more restricted 
meaning than domicil, as used in international law. * 19 Maine Rep. 293. The forum 
originis, or domicil of nativity, remains until a subsequent domicil is acquired animo 
* el facto. Somerville v. Somerville, 5 Vcscy, 7.50. Balfour v. Scott, cited Ibid. p. 7.57. 
In this last case, the domicil of birth^pvd been shifted, by election and residence, to a 
domicil in England, which contyolled the personal estate. Case of Dr. Munroe, 
5 Madd. Ch. Rep. 379. Harvard College t). Core, .5 Pick. Rep. 370. Case of James 
Casey, I Ashniead’s Rep. 126.^ A woman, on marriage, takes the domicil of her 
husband. The husband’s change of domicil changes that of liis wife ; atid the ptjrgnt 
also possesses tht^pover of changing the domicil of his infant child by changing his 
own.” Under the English settlement law, fninrr childreti take the domicil of the 
father; and if the mother aKo, being a widow, changes her domicil, her minor chil¬ 
dren change ^theirs also, but not if slu- acquires a new domicil by remarriage. Cumner 
V. Milton, 2 Salk. Rep 528. Woodend v. Panlsjniry, 2 Lord Raym. 1473. Freetown 
V. Taunton, 16 Mass. Rep. 52. Sec, .also, supra, p. 227, note, on the right of the sur¬ 
viving parent, whether father or mother, to transfer the domicil of the minor children, 
if done in good faith. »If a party has two contemporary domicils, and a re.sidencc in 
each alternately, of equal portions of time, the rule which Lord Alvanlcy was inclined 
to adopt was, that the place where the party’s business lay should be considered his 
domicil. Lord Thurlow, in Bruce u.^Bruce, 2 Bos. & Pull. 229, note. ^3 Vescy, 201, 
202. 5 Ibid. 786-789. See 1 Johns. Cas. 366,»nf)tc, and 4 Cowen’s Rep. 516, note, 
for a collection of autiiorities on this question of domicil. See, also, supra, vol. i.'pP- 
74—81, as to tlf^ domicil for commercial purposes, and in the purview of the Ia.w of 
nations. Domicil is distinguished by the various .situations to which it is applied. 
There is a political, a civil, and a ffieusi" domicil. There is a domicil arising from 
birth, and from the ilomc.stic relations, and from election. Bynk. Qjiajst. Jur. Priv. lib. 
1, ch. 16. Henry on Eoreign Law, App. 181-209. Code Napoleon, Nos. 102-111. 
Repertoire dc Jurisprudence, art. Domicile. Toullier, Droit Civil Fran^ais, topr. i. 
p. 318. Story’s Com. oti the Conflict of Laws, ch. 3, Burge’s Com. on Coloaiul and 
Foreign Law.s, vol. i. ch. 2, tit. Domicile. A ie.sident and inhabitant mean the same 
thing. But inhnhitanci/ and residencAHn not mean the same thing as domicil, when the 
latter is applied to successions to personal ^states ; but they mean a Jixed and perma- 
nent abode, a dwelling-house for the ^tirne being, os contradistinguished from a mere 
temporary locality of existence. Roosevelt v. Kellogg, 20 Johns, lilcp. 208. Ch. 
Walwgnt, 8 WendeU’.s Rep. 140. See, also, 4 Wendell, 603. Residence, combined 


1 Anderson v, Lancuville, 29 E. L. & Eq. 69. , 

® If the husband ami wife arc living, separated by the decree of a competent court, the 
change of the husband’s domicil 'does not change that pf the wife. Vistlier ». Visclier, 
12 Barb. R. 640. Williams v. Dormer, 9 E. L. & Eq. 698. • * 

As to domicil of rninons, see Ileistand v. Kum, 8 Blackford, R. 346; Allen v. Thomason, 
11 Humph. 5.36. > 
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country, {a) The difficulty has been not in the rale itself, but 
in the application and execution of it. In Topham v. Chap¬ 
man, (b) it v/as said, that though the distribution was to be 
according to the laws of the country of the domicil of the intes¬ 
tate, yet thjt his debts in a foreign country must be collected 
and paid according to the law of that country. Administration 
must be granted where ihe debts were; for an administrator has 
no power beyond the jurisdiction in which he received his letters 
of administration ; and the home creditors must first be paid 
before the administrator could s^d the surplus fund to the 
country of the proper domicil of the intestate, (c) Much dis- 


intention, constitutes a domicil. Whether the residence be long or short is 
immaterial, provided the intention of residence is wanting in the one case and exists 
in the othJb.i Code Napoleon, aft. Itfj. Tonllier, vol. i ;t2>3, art. 372. Hcnnen v. 
Hcnncn, 12 La. Rep. 190. Gifter v, O’Daniel, 1 Binney, 349, note. 

(a) Dixon v. Ramsay, 3 Craneh’s Rep 319. United States o. Crosbf, 7 Idem. 115. 
Blanc i\ Drummond, 1 Brockenbrougli’s Rep. 62. Kerr v. Moon, 9 Wheaton, 565. 
Desc.sbiits i>. Bertiuicr, 1 Binney’s Rep. 336. Dcconehe v. Savetier, 3 .Johns. Ch. Rep. 
210. Holmes v. Remsen, 4 Idem. 469, 470. Diiwcs v. Boylston, 9 Mass. Rep. 337. 
Harvey v. Richards, 1 Mn.son’s Rep. 408. Crofton v. IKlcy, 4 Greenleafs Rep. 134. 
Stent V. M’Leod, 2 M’Cord’s S. C. Ch. Rep. 3.54. Story’s Com. on the Conflict of 
Laws, eh. OpOp. 391-393, 402-411. Leake v. Gilchrist, 2 Dev. N. C. Rep. 73. 

(b) 1 Const. Rep. S. C. 292. 

(c) The general rule in England and in this country is, that letters testamentary 
or of adnuiiistratipn, granted abroad, give no authority to sue or bj^sued in another 
jurisdiction, though they may be suflieient ground for new probate authority.- Tour- 
ton V. Flower, 3 P. Wms. 369. Lee ?-. Bnnk^of England, 8 Ve.sev, 44. Di.xon v. 
Ramsay, 3 Cranch’s Rep. 319. Doc v. McFarland, 9 Idem. 151. Pond ^.'Makepeace 

2 Metcalfs Rep. HH. Sabin v. Gilman, I N. H. Rep. 193. Goodwin v. Jones, 

3 Mass. Rep. 514. Riley v. Riley, 3 Day’s Rep. 74. MorreU v. Dickey, 1 Johns. Ch. 
Rtp. 1.53. Daugerfield v. Thursto?t, 20 Martin’s La. Rep. 232. Kerr v. Moon, 
9 Wheaton, 565. Armstrong v. Lear, 12 Idem. 169. Story’s Com. on the Conflict of 
Laws, 4 513. Vaughan v. Northup, 15 Peters’^ U. S. Rep. 1. In N. Carolina, it is 
n*ow held, that probate of a will in ano(;lier state jvnd duly authenticated, supersedes 
the necessity of a new probate in that state. Lancaster v. McBryde, 5 Iredell, 421. 


1 The subject of domicil is much discussed by Mr. Justice Paige, in Grawforff tfr'Wilson, 
4 Barb. S. C. Kep. 604, and the general conclusions of the author’s note, supra, affirmed. 
See, also, Shelton v. Tiffin, 6 How. U. S. 163. A man may obtain a new domicil in a 
country inhere he is ajnly a lodger, and not a housekeeper, and without repudiating his 
nationality. Whicker v. Hume, 6 E. L. & Eq. 62. See, also, Bartlett v. Mayor, &c. 
6 Saudf. 44. ^ . 

* In the case of The Boston, Bl. & How. 309, Mr. Justice Betts holds that the common- 
law disability of foreign administnitors i3 essentially technical and formal, and does not 
apply to proceedings in rem in admiralty. 

VOL. n. 49 
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*432 cussion took place on this part of the * subject, in Hdr- 
vey V. Richards, (a) It was held, upon a masterly con- 


The administration on a foreigner’s estate must bo'takcn out where he died, though 
the assets there are distributable according to the law of the country of his domicil. 
Aspinwall v. The Queen’s Proctor, 2 Curteis, 241. In Carmichael v. Ray, 1 Riihard- 
son's S. C. Rep. 116, administration was granted in S. Carolina on the estate of an 
intestate domiciled there ; but it was held, after an able and learned discussion, that a 
suit could not lie in that state in trover lor chattels held by the intestate in N. Caro¬ 
lina, as the title of the administrator did not extend to personal property in a foreign 
state. The case of executor is ditfcre(^ Ills title is good jure gentium, and operative 
when confirmed by the authority of the jurisdiction in which it is to operate.! But 
the administrator’s title under grant from the authorities of the intestate’s domicil does 
not de jure extend or attach to the property in another jurisdiction. A new title or a 
recognition of the authority minst be deiived from the foreign government, and thjn it 
is merely ancillary to the original jiowcr as to the collection and distribution of effects, 
and is made subservient to domestic claims, anthe residinm is transigitted to the 
foreign country after the final account is settled in the domestic forum. On this dif¬ 
ficult subject of conllicting claims under piobate powcis fiom dittcrent states, it was 
held, after a full and learned discussion in Coniu'cticut, in the case of Holcomb v. 
‘Phelps, 16 Conn. Rep. 127, that where administration was gianted in New York ou 
the estate of A., who was domiciled in New York, and the assets were removed to 
Connecticut by the adm’inistrator, and a new administration was granted there to 
another person, that the first administration was not answerable there by suit for the 
assets, and that the authority from New Yoik was his protection. Sec injra, p. 434, 
n. a, S. P. In McNamara v. iJwyer, 7 Paige, 2.19, the chancellor was tfi'*opinion that 
the creditors and next of kin were not confined in their remedies against an executor 
or administrator to the courts of the country in wliich the letters testamentary or of 
adnvinistration were granted. It was adjudged that the Court of Chancery hatl juris¬ 
diction to compel a foreign executor or administrator to account for the trust funds 
which he received abroad and brought with him into the state, and without taking out 
letters of administration in New York on the estate of the deceas|d. So it has been 
adjudged in the Court of Appeals in Virginia, after an elaborate discussion, that if an 
executor takes out letters testamentary in England, and removes to Virginia;^ and 
brings the assets with him, he may be sued there for an account oChis administration, 
and for debts and legacies. Tuqstall v. Pollard, 11 Leigh’s Rep. 1, 36. But the asse0 
will be applied and distributed according .to the laws of the state or country frtyn 
whom he derived his authority to adrninistc?. It is held in other cases, that a foreign 
administrator may receive payment anywhere, and give acquittance. Doolittle v. 
Lewis, 7 Johns. Ch. Rep. 45. Stevens v. Gaylord, 11 Mass. Rep. 256. Trccothick v. 
Austin. 4 Mason’s Rep. 16. Atkins v. Smith, 2 Atk. Rep. 63. Nisbet v. Stewart, 2 

(a) 1 Mason's Rep. 403. 


1 No letters testamentary in another state arc required to enable an executor to sue on 
confracts made in such state, with him as executor. Lawrence, v Layvrerfee, 8 Barb. Ch. 
R. 71. See Smith v. Webb, 1 Barb. S. C. Rep. 2.30, In Kilpatrick v. Bush, 23 Miss. 199, 
it was held that an administrator, carrying assets into>a foreign state, loses his title to 
them, and cannot sue in his own name to recover them. 
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sideration of the case, tjiat whether a court of equity would 
proceed to decree an account and distribution according to 


Dev. & Battle’s Rep. 24. Mr. Justice Story, in his Conflict of Laws, is of opinion 
that upon princi|»lcs of intornationul law, a payment to an original administrator as 
against a foreign administrator subsequently appointed in the domicil of the debtor 
would not he good, and that thc^lattcr administrator would be entitled to recover the 
debt, inasmuch as the prior and original administrator had no right to demand it. 
But in Vaughn v. Barret, .5 Vermont Rep. 3.33, a contrary doctrine is declared ; and 
it was adjudged, ui)on full discussion, that an administrator appointed in another state, 
had no authority to settle and discliarge a debtHue from a citizen of Vermont, to his 
intestate, and that such discharge wouhl be no bar to an action for the debt by the ad¬ 
ministrator appointed in Vermont. Under the local law of Pennsylvania, letters of 
administration granted in another state area suflicient authority to maintain an action 
inatRat statc.i M’Cullough v. Young, I Binney’s Rep. 63. This is the casein Ohio. 
Statutes of Ohio, 1831, p. 241. 8 Ohio Rep. 228. And in Tennessee, by the .statute 

of 1809, anH the provision is com/nfenlled in Smith v. Mabry, 7 Yerger, 26, as just 
and liltcral. But foreign exccuft)rs and udministiators cannot be sued in Tennessee, 
as such, in virtue of their foreign letters testamentary or of administrttfion. Allsup 
V. AlLui), 10 Yerger, 283. And to entitle the executor or administrator to sue in 
Tennessee, on the fact of the foreign pro!)ate or letters, he must produce a duly au¬ 
thenticated coi)y of the same. Statute Laws of Tennessee, 1836, p. 78, In the Re¬ 
vised Statutes of Pennsylvania, Rdating to orpliaits' courts, as reported in January, 
1831, tlie law of Pennsylvania wa.s recommended to he made to agree, in this particu¬ 
lar, with tlie,lnw of most of the otlier states, ^n Massachusetts and Ohio, no will is 
effectual to jiass cither real or personal estate, unless duly proved and allowed in the 
Probate Court; and the proh.ite of a will devising real estate is conclusive as to the 
due execution of the will, equally as it is of a will of personal estate, p Mass. Revised 
Statutes, 1836, part 2, tit. 3, eh. 62, sec. 20. Swazo)' v. Blackman, 8 Ohio Rep. 1, 
So the [irobate is equally conclusive on trials at law in Maine, Connecticut, and 
Virginia; (4 Grcenleaf, 22%. % Idem. 494. I Day, 170. 1 Leigh, 293 ;) whereas, in 

Pennsylvania, the firobate of a will is conclusive as to chattels, and only primd Jade 
evidence of title under*it us to lands.' In England, the prohafe is evidence of the will 
as td chattels, but none at all as to lands, for the ordinary has no jurisdiction over 
wills as to lands. The eonhrma'tion of foreign letters testamentary, of administration 
and of guardianship, is made very simple and easy in Alabama and Indiana liy their 
statute codes. It is by filing with the clerk ot^tlie court where suit is brought the 
same authorities or authenticated copies fliereof. The guardian is to give new secu¬ 
rity, as well as So file a cop}’ of the appointment, in order to have the privilege of a 
resident guardian. So, in Virginia, a will duly authenticated and proved in another 
state, or in a foreign country, will be admitted to proliatc, if the proof abroita4,e such, 
that if made in Virginia, it would have been admitted to proof, as a will of chattels or 
of lands, as the case may he. JCx fniUe Povall, 3 Leigh’s Rep. 816. In Massachu¬ 
setts. and Maine, a ^vfil proved and allowed in any other state) or in a foreign ^country* 


1 So in Kentucky, Loviil v. Johnson, 9 B. Mon. 656. An administrator, who also takes 
out letters of administration in a foreign s!ate,is accountable at the domicil for the foreign 
assets. Stokely’s Estate, 19 Penn. 476. 
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*433 the lex loci rei sitcc, or direct the, assets to be * distributed 
by the foreign tribunal of the domicil of the party, would 
depend upon circumstances. The sUtis rei, as well as the pres¬ 
ence of the parties, conferred a competent jurisdiction to decree 
distribution, according to the rule of the lex domicil id ; and such 
a jurisdiction was sustained by principles of public law, and 
was consistent with international polity. The court was not 
bound, at all events, to have the assets remitted to the foreign 
administrator, and to send the parties entitled to the estate 
abroad, at great expense an J* delay, to seek their rights in a for¬ 
eign tribunal. Though the property was to be distributed ac¬ 
cording to the lex domicilii, national comity did not require that 
the distribution should be made abroad. Whether the cotrrt 
here ought to decree distribution, ,oe '-emit the property abroad, 
was matter of judicial discretion, and th'ere was no universal or 
uniform rule on the subject.^ 

The manner and extent of the execution of the rule were well 
discussed and considered in the Supreme Court of Massachu¬ 
setts. (a) A person was domiciled at Calcutta, and died there 
insolvent, and his will was proved, and acted upon there. Ad¬ 
ministration was taken out m Massachusetts, on the ^probate of 
the will in the East Indies; and assets came to the hands of 

' ,j 

the adminktrator at Boston sufficient to pay a claim due 
citizens of the United Slates, and a judgment debt due a British 
subject in England ; but' all the assets were wanted to be ap¬ 
plied, in the course of adininistratioti, by the executor at Cal¬ 
cutta. It was held, that the administrator here was only an- 


according to the laws of such state oV country, may he filed and recorded, on prodifc* 
ing an authenticated copy to the judge of probate of any county in which there is any 
estate, real or personal, on whicli tlie will may ojieratc; and tlie judge is to hear the 
case on the probate of tlie will on giving the prescribed notice of tjic time and place. 
If alloiredf, it is to be filed and recorded, and to have the same force'and cfl'ect as if 
proved in the usual way; and letters testamentary or of ailrniiiistratioii, Voiih the will 
annexed, are to he granted. Mass. Revised Statutes of 1836, part 2, tit. 4, ch. 3. 
Act of Maine, 1821. See, also, State v. Judge of Probates, 17 La. Rep.'486, as to a 
similar rule and practice in Louisiana. 

(a) Dawes v. Head, 3 Pick. Rep. 128. 


* Cassily v. Meyer, 4 Md. 1. 
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ciliary to the executor in India; and the assets ought to be 
remitted, unless he was compelled by law to appropriate them 
here to paf debts. It was not deckled whether he was com¬ 
pelled to pay here ; but if it were the case, it would only be the 
American c];pditors ; and the British creditor was not entitled to 
come here and disturb the legal course of settlement of the 
estate in his own country. If there were no legal claim¬ 
ants with us in * the character of creditors, legatees, or *434 
next of kin, the admiiiistrator would be bound to remit 
the assets to the foreign executor, to be by him administered 
according to the law of the testator’s domicil;^ and.if any part 
of the assets, were to be retained, it would form an exception to 
the* general rule, gi'owing out of the duty of every government 
to protect its own citizens jn the recovery of their debts. The 
intimation has been stjong, that such an auxiliary adminis¬ 
trator, in the case of a solvent estate, was bound to -apply the 
assets found here to pay debts due here; and that it would be 
a useless and unreasonable courtesy to send the assets abroad, 
and the resident claimant after them. But if the estate was 
insolvent, the question became more dilEcult. The assets 
ought not* to be sequestered for the Exclusive benefit of our own 
citizens. In all civilized countries, foreigners, in such a case, 
ar& entitled to prove their debts, and share in the distribution. 
The coiu-t concluded that the proper course in such a case 
would be to retain the funds, cause-them to be distributed pro 
ratOf according to our own laws, among our own citizens, hav¬ 
ing' regard to all the assets, and the whole aggregate amount of 
debt here and gbroad, and then to remit the surplus abroad to 
tlie principal administrator. Such a course wms admitted to be 
attended with delay and ditficulty^in the adjustment; but it 
was thought to be less objectionable than either to send our 
citizens abroad upon a forlorn hope, fo'.sfiek for fragments of an 


1 Where a person died leaving personal property in several sovereignties, it was held 
that all the foreign administrations were subsidiary to that of the decedent’s doniioi], 
and that an.v property in the foreign jurisdiction at t^e time of death of the decedent, 
coining into the jurisdiction of his domicil, immediately vested in the administrator 
there. Collins ». oaiikhead, 1 Strobh. R. 26. As to the subsidiary character of such ad¬ 
ministrations, see also Suarez v. Mayor, &c. of New York, 2 Sand. Ch. R. 173j State i*. 
CampboU, 10 Mo. R. 724. 
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insolvent’s estate, or to pay them the whole of their debts, with¬ 
out regard to the claims of foreign creditors, (a) 


(a) In the case Ex purte Ryan (Newfoundland Rep. 11.*}), it was held that in the 
case of the insolvency of two branches of the same firm, one in ErtKlAnd and the other 
in Nev^fonndland, the property in each country was exclusively divisible ainonp the 
creditors who trusted the branch where property was«ituated. The Supreme Court of 
Louisiana, in Gravillon v. Richard, 13 I.a.-Rcp. 293, followed the Massachusetts 
doctrine, and declared that it was competent for the courts of probate in Louisiana 
to order the remission of funds bclongin{t to a foreigner domiciled ifi France, but dy¬ 
ing at New Crleans, to tlie representatives in France authorized to receive them, 
and that policy and justice required such a transmission, inasmuch as the creditors 
were in France and none in Louisiana. In Davis v Estcy, 8 Pick. Rep. 471). it was 
held, that where the original administration was in another state, and that in Massa¬ 
chusetts only ancillary, and the e.«tate was insolvent, the creditor in Massachusetts 
was only entitled to a pro rain dividend, though the nssi'ts in Massachusetts were suf¬ 
ficient to meet his demand. In the case o( these dilTcrcnt administrations, each is 
deemed so far independent of the others, that pro|)Crty received under one cannot be 
sued for under another, tliough it may at any time be within the juri.sdiction of the 
latter. Currie v. Bircham, 1 Dowl. & Ryl. Rep. .3.5. Holcotnb v. l’hcl]js, snpia, p. 431. 
n. c. Story’s Confl. of Laws, ^ .518. Nor can a judgment against one furnish a right 
of action against the other; for in contemplation of law, there is no privity between 
them.' Brodie v. Bickicy, 2 Rawle’s Rep. 431. Story on the Conflict of Laws, 
^ 522. In Mothland c. Wireman, 3 Penn. Rcji. 18-5, the subject was well discussed. 
It was held that the liability of the aiiministrator to account, and his title to the assets, 
was commensurate only with the jurisdiction of the mithority that appointed him, 
and the trust was in exclusion of forc'^n intcrfciencc, and was regulated by the law 
of the loci reiXtiUe. This jirim iple was indisperi'-ablc to the protection of the resi¬ 
dent or domestic creditors, who were not to be sent abroad to assert tlieir claims in 
foreign courts, .so long as there werc,asscts witliin the control of the domc.stic adminis¬ 
tration. The foreign courts miglit impair the piioiitics allowed by the doiucsiie law, 
or bar claims by shorter statutes of limitation. 'I'lie intestate’s efl'ects were to be col¬ 
lected and administered under the authoiity of the local jurisdiction in which they 
were at his death, and with the permission to foreign creditors to participate ih pro¬ 
portion to their debts, respect being had to the aggregate of the estate and debts, 
whether foieign or domestic. If thyre be no domestic claimaiits, or tlicy be satisfied, 
then the local auxiliary administrator is to remit the assets, when collected, to ^he 
primary administrator at the place of the mtc.statc’s domicil, and to w'hom they right¬ 
fully belonged, for administration. . This is not the case as to cxecr.tors, whose title, 
flowing from the will, extends to the assets wherever found. The opinions of the Ch. 
J. in tliis case, and in the case of Miller’s Estate. 3 Rawlc, 312, arc drawn with much 
precision and force; and the general Americ an rule from these Pennsylvania cases, 
and from decisions in Massachusetts and South Carolina, seems to'bc, (and Mr. Jus¬ 
tice Story, in his Commentaries on the Conlliet of Laws, § 513, comes te the same 


1 But a judgment in favor of the principal administrator is a bar ft an action for the 
same can've against an ancillary administrator in another state. Goodall v. Marshall, 14 
N. H. 161. See Hill r. Tucker, 13 How. U. S. 468. 
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A difficult question on the subject of the distribution of the 
property of intestates arose in the K. B. in England, in 1767, 


conclusion, nnd see also supia, p. 420,) that the new administration is made subser¬ 
vient to the r^hts of creditors, legatees, ‘ifid distributees, resident within the conntrij; 
and that the residuum was transmissible to the foreign country when the final ac¬ 
count had been settled in the proper domestic tribunal, upon the equitable principles 
adopted in its laws. Some of*thc autboiiiies above referred to, speak of the domestic 
legatees and distributees as being ‘entitled, after creditors, to have their claims 
satisfied out of the assets arising within the authority of the ancillary administra¬ 
tor; but other cases, as Richards t>. Dutch, 8 Mass. Rep. 506, Dawes v. Boylsion, 9 
Idem. 337, and Stevens v. Gaylord, 11 Idem. 256, held that they are to resort to the 
primary administration abroad, where the residuary assets arc to be transmitted. The 
case of the Heirs of Porter v. IleydoCk, G Vefniont Re]i. 374, followed the })rinciplcs 
declared in the cases of Dawes v. Head, and Harvey v. Richards, and decided that it 
appertained to the courts in ^eimont, when the ancillary administration was granted 
there, to ijjittlc and adjust the accounts of the administrator touching assets received in 
Vermoul; and that it was dii^rellotiarij in them to order distribution in Vermont, or 
remit the effects to the place of the jnnicipal administration for that purpose.^ It 
rested on courtesy and expediency alone, and it is the u«ual course to remit them; 
but it will not he adopted when the riitbts of those entitled to the estate would be en¬ 
dangered l)v it. Bo in Blatter v. Carudl, 2 Sandlord’s C!i. Rep. 573, a foreign resi¬ 
dent owned lands in New York, and eonveyed them to a trustee there to sell and 
distribute the jnoeceds, ami remit the bahiuec for di'tribution at the domied. It was 
held that the court would direct the fund to he remitted, or retain and distribute it in 
New Yorif,’according to the cireumstanecs of*the case, in reference to the convenience 
of creditors and of the aeconiitiiig parties. In the case of Eay v. Haven, 3 Metcalf, 
109, being the latest case iti Massachusetts, it was held that the assets received by a 
foreign executor or administrator in the foreign state where the tesfttor resided, were 
to be udmiiiisfered in such state; and that, under the ancillary administration in Mas- 
saehusott.s, he was not held to pay delits duc'to creditors in that state out of assets 
received abroad^ though he had paid all the creditors elsewhere, nnd had the requisite 
balance in liaiid received from the assets in the state whert; the principal administra¬ 
tion was granted. The creditors must resort to the tribunals of the foreign state. 
See t!ie just criticisms of Mr. Justice Story on some of the American eases on this 
point, in his treatise on the Conflict of Laws, 4 514 b. In the case of the Karl of 
«Winchelsea v. Garctty, 2 Keen, 293, A. rvas tlbniiciled in Kriglainl and died intestate, 
leaving real estate in Scotland, and tlgi hoiid-dehts rvere paid by the heir out of the 
real estate, and it was held that the heir was entitled to relief out of the personal 
estate in England, as being by the law of the donrieil the primary fund for the payment 
of debts. TMs vexed subject of the distribution of assets being in di^p^ent states, 
was discussed in Goodall v. M.usliall, m 11 N H. Rep. 88, by Mr. Cli. J. Parker, 
with his usual ability; and the result of the decision of the court was, that the laws of 
the place under wl^ieh an ancillary or auxiliary administration was taken, governs the 
distribution of the assets in the pnyincnt of debts there, but that the distribution of the 
estate ambfig the heirs and legatees is to be made According to the law of the domicil 


1 Lawrence i>. Kitteridge, 21 Conn. ,677. 
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in thfe case of The King v. Hay. {a) A father and his 
*435 *ouly daughter perished at sea, in the same vessel and 


of the testator or intestate at his ileath.^ And if a person domiciled in another gov¬ 
ernment dies, leaving per.sonal property in New Hampshire, and an upcillary admin¬ 
istration is taken out there, and the estate he insohent, ti// the creditors of tlic deceased 
are entitled to jtrove their claims, and have tlic rnil as well as personal estate duly 
applied in satisfaction thereof, and they are entitled to pursue their claims in every 
government where-administration is taken, and to avail themselves of all the estate of 
the debtor until fully paid.- 

The question of the payment of debts and distribution of the assets of testators and 
intestates, being in different jurisdictions, by trustees acting under the authority of 
different probate powers, primary and arieillary, has been frequently examined and 
discussed in our American courts witn great learning and ability; and vvlulc the gen¬ 
eral principles are acknowledged in all of them, the difference seems to consist in thp 
local application of some of them on minor jioints. *\'he sjiirit of justice pervades 
them all, though it may be obtained dmrso Ih'ntti,, and with more Or les; inconve¬ 
nience. The most important eases may be iicrused v^ith much profit and pleasure. 
Such arc the cases referred to. supra, pp [4,‘{1-434.] and more especially those of Har¬ 
vey V. Richards, Dawes v. Head, Good.dl t>. JMarsluill, Heirs of Porter v. Heydoek, 
Holcomb V. Phelps, Mothland v. Wiseman, Carmichael v. Ray, and Gravillon v. Rich¬ 
ard. Mr. More, the learned editor of Lord Stair’s Institutions, vol i. note a, 8, 
states that great confusion would prevail unless the law of the domii il be held to be 
the rule of the distribution, both in succession and in bankruptcy. The Supremo 
Court of the United States, in Aspdem r. Nixon, 4 How. U. S. 4G7, luw very much 
narrowed the doctrine and application of comity in the ease of concurrent administra¬ 
tors in different go\eriiments, over the assets of the same testator or intestate. 
was domiciled ii^England and died there, leaving assets both in England and America, 
and letters testamentary were taken out in both coiintric.s; and the claim under each 
power was restricted to the limits of the country to which the letters extended, and it 
was considered that the Pcims) Ivunia executor couhl not rightfully transmit his assets 
to be di.strihuted by tJie foreign jurisdiction, for the suits were to be .regarded as suits 
between different parties, and that the properly in controversy was different, and the 
local laws different, and that the exercise of comity among different states was little 
more than a barren theory. This decision, however, ii is to be obstrved, met the dis¬ 
sent of the Ch. Justice and of Mr. McLean, and it cannot be received without much 
misgiving. (- ■ , 

The Massachusetts Revised Statutes of 18.?'), part 2, tit. 4, ch. 70, secs. 21-26, have 
finally settled this question in that state. They direct that if administration ho taken 
out on the estate of a person who was of another state, or u foreigner, the estate, after 
paymenfc.of debts, should lie disposed of according to his will, if validly made accord¬ 
ing to the law of Ma-ssachnsetts. If no will, the real estate descends accor/ting to the 
law of that state, and his personal estate is to be distributed according to the law of 

(a) ‘1 Blacks. Rep. 640. 


t Ordronaux c. Hello, 8 Sandf. Ch. R. C12. 

2 IxMinis V. Farnum, 14 N. U. 110. See Laws of N. H. c. 1110, (1861.) 
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in one catastrophe; and a question suggested by the case 
was, who took under the statute of distributions. If the father 
died first, Ihe personal estate would fiave vested in the daughter, 
and, by her death, in her next of kin, who, on the part of the 
mother, wa* a different person from the next of kin on the part 
of the father. The right to succeed depended upon the fact 
which person died firs#, and that fact could not possibly be 
known, as the vessel perished at the same time. It was said to 
be the rule of the civil law, to found its presumptions on the 
relative strength, arising from the difference of age and sex of 
two persons ; but these presumptipns were shifting and unsta¬ 
ble. The court did not decide the question. The arguments 
otf each side were equally ingenious and inconclusive. Lord 
Mansfiejd recommended a conipromise, as he said there was no 
legal principle on whicli he could decide it. The same question 
arose again in the Prerogative Court, in 1793, m.»Wright v. 
Sarmuda. (a) The husband, wife, and children all perished to¬ 
gether in a vessel*which foundered at sea; and Sir William 
Wynne, after a long and learned discussion, held it to be the 


« . • 

his domicil, after the payment of all debts for whicli he was liable in that state. The 
residue may be thus distributed by the Probate Court in which the estate is settled, or 
it may be transmitted to the executor or adininistrator, if any, in thi^placc of the de¬ 
ceased’s domicil, to he there disposed of as the court, under the eircumstanees of the 
case, shall think best. If the deceased died insolvent, his estate in Massachusetts is 
to be disposed of, ns far as practicable, equally among his creditors there and else¬ 
where. His estate is not to lie transmitted to the foreign executor or administrator 
until tlie domestic creditors have received their just pro]?ortion of all the estate, 
wherever found, applicable to the jiayment of common creditors; and the domestic 
creditors are to re^cive their just proportion before any otlier creditor shall he paid out 
of the assets. After the domestic creditors have so received their just propoition, other 
^’editors, who prove their debts, may then receive their proportion ; but no one is to re¬ 
ceive more than would be due to him if tfic whole was to be divided ratah^j' among all 
the creditors.The balance, if any, to be transmitted as aforesaid. 

In Kentucky,^ the law of the domicil of the intestate is not regarded as to the suc¬ 
cession to movable property, so far as his creditors in that state arc couceftWd. The 
administriftion for the benefit of creditors is regulated by the lex loci rei sioe. Warren 
V. Hall, 6 Dana, 4!>2. 

(a) 2 Phillimore,*266, n. Afterwards, in Colvin r>. Proc'nrntor-Gcneral, 1 Ilagg.* 
Eccl. Kep. 9g, Sir John Nicholl held the prcsiimpt'tpn of law in such a case to be, that 
the husband survived. 


1 Perkins v. Stone, 16 Conn. R. 270. Lawrence t>. Elinendorf, 6 Barb. S. C. Rep. 73. 
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most rational presumption that all died together, and that none 
could transmit rights to another. So, again, in Taylor v. 
Diplock^ in 1815, {a) in a like case. Sir John Nicholl assumed 
that the parties (who were husband and wife) perished at the 
same moment; and he could not decide on afiy survivorship in 
the case, and consequently granted administration to the repre¬ 
sentatives of the husband, {b) The English law has hitherto 
waived the question, and, perhaps prudently abandoned as de¬ 
lusive all those ingenious and refined distinctions which have 
been raised on this vexed subject by the civilians. The latter 
draw their conclusions from a tremulous presumption 
*436 resting on the dubious point which * of the parties, at the 
time, under the difterence of age or sex, or of vigor abd 
maturity of body, and quiokness and presence of mind, was 
the most competent to baffle and re;tard the approaches of 
death, (c) 


(а) 2 Pliillimore, 261. * 

(б) So, also, in the case of Murray, in the English iiieroirative court, 1 Curteis, .596, 
the hushaml, wife, and child peri.^hed tofrctlu'i- liy sliiiiwrcck, mid .ndministr.ation was 
granted on the husband’s effects, as of a widower. And in Sattcrthwaitc v. Powell, 
Ibid. 705, where hushaml and wife were drowned at tin; .same tirin;, ilic property pa.ssed 
to the next of kin of the party in whom it was vested, and neither ii.irty could claim 
as survivor. The wife’s effects pas.'.ed to her next of kin, to whom administration 
was granted, ^ee, also, the case of 'Coyc c. Leacli, 8 Metcalf. .371. 

(c) This curious question was much discussed in the civil law, and the presumption 
as to which was the longest liver, violated between parent and eliihl, m’cording to 
circumstances. (Dig. lib. 34. tit. ■>, cli. 10, secs. 1 and 4, and 23, 24, (h- liclnis Diibiis.) 
It was also very ingeniously and claboratelv bandied in Cause's Celebres, torn. iil. 
pp. 412-432, and a number of cases cited. The decisions had not been steady or 
con.si.stent. M. Talon, the elofincnl avoeat-gemwal. took a distingnished lead in the 
discns.sions. - The ancient French jurisprudence had nothing fixed on the subject, and 
continued floating and uiiecrtain, witll a very shifting presumption in favor of one or 
another person, according to .age and >ex, an^ manner of the deatli, until the law wa.s 
reduced to certainty by the flode Napoleon. (Tonllicr, Droit CiNil Franyai*, tom. iv. 
No, 76.) By the Code Napoleon, Nos. 720, 721, 722, and liy the Civil Code of Louis¬ 
iana, Nog,, which has adopted the .same provisioi^, when two of the next of 

kin perish together, without it being possildc to lie known which died first, thf^ presump- 
lion of survivorship is determined hy circumstances. If the parties were both under 
fifteen years of age, the eldest shall he presumed to have surviv‘’d. If above sixty, 
the youngest shall be presumed to have survived. If they were between the age of 
fifteen and sixty, and of different sexes, the male shall he presumed to nave been the 
survivor, provided the ages were within a year of each other. Ii of the same sex, 
then the yourigc.st of the two is presumed to have survived. 

The cases on this difficult subject in the jurisprudence of the civil law of the conti- 
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nental nations of Enrope and of England, are collected and stated in Burge’s Com. 
on Colonial and’Foreign Laws, vol. iv. pp. 11-29. The case of Pell u. Ball, on the 
same subject, occurred in the Court of Chancery in South Carolina, and was decided 
in January, 1840. (1 Cheve’s Plq. Hep. 99.) Tlte husband and wife both perished, 
with many others, in the dreadful destruction of the steamer Pula.ski by explosion of 
a boiler in the night of .June 14th, 1838, on her passage from Charleston to New 
York. The wife (Mrs. Ball) was seen alive on the wreck for a short time after the 
explosion, bnt the husband was not seen after the explosion. Chancellor Johnston 
decided upon that fact in favor of the survivorship of the wife. There was a ground 
of probability founded upon positive proof of that fact, superior to anything founded 
on arbitrary presumptions, and the decision was no doubt logical and correct.^ 


1 In the cace of Moehringf. Mitchell, 1 Barbour, 564, Avhere a mother and daughter went 
to sea in the steamship President, whicli never was heard of after leaving port, the chan¬ 
cellor held that there could be no j)rcsumi)tion that the daughter survived the mother, 
b»t*both must be considered to have perished at the same moment. 

Upon this subject, see Dig. lib. 34, tit. 5, chap. 10, arts. 22, 2-3,1)e Rebus Dubiis; Toul- 
Her, Droit Oivil Frani;ais, tom. iv. iSid. 76# Causes Cdlebies, tom. iii. p. 412, et seg. The 
720th article of the Code Civil sis as follows: “Si plusieurs personnes respectivement 
appelces a la suecessiou I’uiie do I’autre jicrissent dans un niSme dvdneinvit sans qu’ou 
puisse rccoiuiHitro laquclle c^t deeedoe la premiere, la presomption de survie est ddter- 
minee par Ics circonstances du fait, ct, a leur defaut, par la force de Page ou du sexe.” 
Upon this a learned commentator, M. Rogron, remarks as follows: — 

PerUsKtil dims un while hviiemeiU. — 11 deviciit alors indispensable de fixer laquelle de 
ces personnes a survdcu aux .autres, et par consequent leur a succede. Si ou ue peut pas 
lo faire pas des preuves certaines, ou sera force de s’arrdter a des pre.som^tlons p]u.s ou 
moins fortes; 'aril faut bien nccessaireinent que ifcs successions soieut doimees a Pune de 
ces ])ersonnes. 

Par lea cii Constances du fait. —Tar cxemplc, dans Pinefndie d’une niaison qui a com¬ 
mence par le premier dtage, ceux qui Phabitaient out pen probablcmen^avaiit cenx qui 
habitaieut les etages smperieurs; dans un naufrage, ceux qui savaient nager out survecu 
probablement a ceux qui ne lo savaient pas. 

A leur defaut. — Ce n’est que dans le-s cas ou fes circonstances raanquent entierement, 
que Pon a recours jjuk presomptious fondles sur Page et sur la force, pareequ’ elles out 
toujours quelque chose de trds incertain. • 

The foregoing extracts are taken from the reporter’s note to Sillick v. Booth, 1 Younga 
& Collyer, Cas. in Ch, 126. 
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OF PERSONAL PROPERTY. 


LECTURE XXXVIIL 

OF TITLE TO PERSONAL PROPERTY BY GIFT. 

Title to personal property arising from transfer by act of the 
party, may be acquired by gift and by contract. 

There has been much discussion among the writers on the 
civil law, whether a gift was not properly a contract, inasmuch 
as it is not perfect without delivery^and acceptance, which im¬ 
ply a convention between the parties. Jn the opinion of Toul- 
Jier, (a) every gift is a contract, for it is founded on agreement; 
while, on the other hand, Puffi'iidorf had excluded it from the 
class of contracts, out of deference to the Roman lawyers, who 
restrained the definition of a contract to engagemenis resulting 
from negotiation. Barbeyrac, in his notes to PufFendorf, (6) 
insists tfiat, upon principles of nalural law, a gift rJrr vivos, 
and which ordinarily is expressed by the simple term gift, is a 
true contra^ct; for the donor irrcvocalily divests himself of a right 
to a thing, and transfers it gratuitously to another, who accepts 
it; and which acceptance hi- rationally contends to be necessary 
to the validity of the transfer. The English law. does not con¬ 
sider a gift, strictly speaking, in the light of a contract, because 
it is voluntary, and without consideration ; wheyeds a 
*438 contract is defined *to be an agreement upon sufficient 
consideration to do or not to do a particular thing, (t) 
And yet every gift which is made perfect by delivery, and every 
grant, are executed contracts; for they are foundea on the mu¬ 
tual o(S>nsent of the parties, in reference to a right or interest 
passing between them. 

There are two kinds of gifts: 1. Gifts simply so called, or 


(rt) Droit Civil Francois, tom. v. Dcs Donations Entro Vifs, see*. 4, 5, and n. 1. 
(fc) Droit Des Gens, liv. v. ch. 3, sec. 10, n. 5. 

(c) 2 Blacks. Comm. 442. 
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gifts inter vivos^ as they were distinguished in'the civil law; 
2. Gifts cmsd mortis, or those made in apprehension of death. 
The rules by which bhey are governed are different and quite 
distinct, and they were taken from the Roman law, 

1. Gifts inter vivos have no reference to the future, and go 
into immedfate and absolute effect. Delivery is essential, both 
at law and in equity, to^the validity of a parol gift of a chattel 
or chose in action ; and it is the same whether it be a gift inter 
vivos or causd mortis, (ct) ^ Without actual delivery, the title 
does not pass. A mere intention,' or naked promise to give, 
without some act to pass the property, is not a gift. There 
exists the locus paenitentice, so long as the gift is incomplete and 
left imperfect in the mode of making it; and a court of equity 
will not interfere and give effect to a gift left inchoate and im¬ 
perfect. (f)) The necessity of*delivery has been maintained in 
every period of the English law. Donatio perjicitur ppssessione 
accipientis, was one of its ancient maxims, (c) The subject of 
the gift must be certain, and there must be the mutual consent 
and concurrent will of both parties. It is, nevertheless, hinted 


t 

(a) Irons v. Smallpiece, 2 Barnew. & 41<1- 551. Bunn w. Markham, 7 Taunt. Bep. 
227. Bryson u. Brownrigg, 9 Vesoy, 1. Antrobus v. Smith, 12 Idem, 39. Hooper 
».’’Goodwin, I Swanst. Rep. 485. Sims v. Sims, 2 Alab. Rep. N. S. J117. Noble v. 
Smith, 2 Johnson, 52. Adams v. Hayes, 2 Iredell’s N. C. Rep. 366. But though the 
two cases first mentioned do not advert to any distinction between gifts inter vivos and 
gifts causd mortis, there are cases which do make it, and consider a gift ajter vivos, by 
parol, aceompani^ by acceptance, good to pass the property, without actual delivery 
of the chattel. Com. Dig. tit. Biens, D. 2. 2 Manning & Ghranger, 691, note c. 

(&.) Antrobus v. Smith, 12 Vesey, 39. Pennington v. Gittings, 2 Gill & Johns. 208. 

(c) J'enk. Cent. 1>39, case 9. ‘Bracton, de acquirendo rerum dominio, lib. 2, 15, 16. 
The delivery must be, if not actual, yet, under the circumstances, constructive or .sym¬ 
bolical. Carradine u. Collins, 7 Smodes & Marsliall, R 428. In South Carolina, it 
is declared by statute, in 1830, that no parol gift of any chattel shall be valid against 
subsequent cretjitors, purchasers, or mortgagees, except where the donee is separate 
and apart from the donor, and actual possession delivered at the time, and continued 
in the donee ancf his representatives. •m 


1 Carpanter v. Dod^, 20 Vermont R. 695. . Withers v. Weaver,' 10 Barr’s R. 391. Allen 
t>. Polereczky, 81 Me. 388. Dole v. Lincoln, 3 Id. 422.^ Huntington v. Gilmore, 14 Barb. 
243. People v. Joljnson, 14 Ill. 342. Hunter v. Hunter, 19 Barb. 631. Brown v. Brown, 
23 Barb. 666. Hitch v. Davis, 3 Md. Ch. 266. Woodruff v. Cook, 26 Barb. (N. Y.) 606. 
But it is not necessary for the delivery to be simultaneous with the words of conveyance. 
Gillespie v. Burleson, 28 Ala. 661. 

VOL. n. 


50 
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or assumed, in ancient and modern casesi, [a) that a gift of a 
chattel, by deed or writing, might do without delivery; 
*439 for an assignment in writing would be tantamount *to 
delivery. But in Cotteen v. Missing, (b) a letter to exec¬ 
utors, expressing a consent that a specific sura qf money be 
given to a donee, was not a suflicient act in writing; arid it was 
held not to be a gift of so much money in their hands, because 
the consent was not executed and carried into effect, and a 
further act was wanting in that case to pass the money.^ The 
vice-chancellor held, that money paid into the hands of B, for 
the benefit of a third person, was counlermandable, so long as 
it remained in the hands of B. (e) A parol promise to pay 
money as a gift is not binding, and the party may revw^e 
bis promise ; {d) ‘and a parol gift of a note from a father to a 
son was held not to be recoverable frcjjtn the executors of the 
father, (c), 

Delivery, in this, as in every other case, must be according to 
the nature of a thing.^ It must be an actual delivery, so far as 
the subject is capable of delivery. It must be secundum sub- 
jectam materiam, and be the true and efi'ectual way of obtaining 
the command and dominion of the subject. If the tiling be not 
capable of actual delivery, there must be some act eijuivalent to 
it. The donor must part not only with the possession, but with 
the dominion of the property. {/) If the thing given be a chose 
in action, the law requires an assignment, or some equivalent 
instrument, and the transfer must be actually executed. There¬ 
fore, where a donor expressed by letter his intention of relinquish- 


(a) Flower’s ca.se, Noy’s Rep. G# Irons v. Smallpicce, 2 Rarnew. & AM. 55^. 
Caines v. Marley, 2 Yerger’s Tenn. Rep. 582. 

(fc) 1 Madilock’s Cli. Rep. 176. (c) 1 Dyer, 49 a, S. P. 

[d) Pearson v. Pearson, 7 Johns. Rep. 26. ' 

(e) Fink v. Cox, 18 Johns. Rep. 145. Pitts v. Munguin, 2 Bailey’s S. C. Rop. 
588. S.T 

{/) Hawkins v. Blewitt, 2 E.sp. Rep. 663. Noble v. Smith, 2 Johns. Rep. 52. * 


a Chatloin v. Carter, 12 11. Mon. 383. Roland r. Schrnck, 29 Penn, ^tate R. 125. 

2 It may he constmetive. Pope v. Randolph, 13 Ala. U. 214. Carradine «. Co'Iins, 
7 S, & M. Rep. 428. Rlakey v. Wakey, 9 Ala. R. 391. Anderson e. Baker, 1 Kelly’s R. 
696. HiUehrant v. Brewer, 6 Tex. 46. 
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ing his share of an estate, and directed the preparation of a re- 
- lease of the personal estate, and he died before it was executed, 
it was held that his intention, not being perfected, did not 
amount to a gift, (a) ^ 

• When tjje gift is perfect, by delivery and acceptance, *440 
it is then irrevocable, unless it be prejudicial to creditors, 
or the donor was under ^ legal incapacity, or was circumvented 
by fraud.** A pure and perfect gift inter vivos was also held by 
the Roman law to be in its nature irrevocable ; and yet in that 
law it was nevertheless revocable for special reason, such as 
extreme ingratitude in the donee, or the unexpected birth of a 
child to the donor, or when sufficient prope^;ty was not left with 
the* donor to satisfy prior legal demands, (b) The English law 
does not indulge in these refinements, though" it controls gifts 
when made to the preji^dice df existing creditors. 

By the statutes of 60 Ed. III. ch. 6, and 3 Hen. yil. ch. 4, 
all fraudulent gifts of goods and chattels in trust for the donor, 
and to defraud creditors, were declared void; and by the statute 
of 13 Eliz. ch. 5, gifts of goods and chattels, as well as of 
lauds, by writing or otherwise, made with intent to delay, hin¬ 
der, and defraud creditors, were rimdered void, as against the 
person to whom sucli fraud would be prejudicial. But the 




(a) Hooper i;. Goodwin, 1 Swnnst. Rep. 485, I’icot v. Sanderson, 1 Devereaux’s 
N. C. Kcp. 309, S. p. By the Civil Code of Louisiana, edited hy Upton & Jennings, 
art. 1523, a donatton jjiftr vivos, of iniinovahlos and c/io.ses in action, must be verified 
before a notary and two witnesses, unless it be manual gifts, Sccompanied with actaal 
delivery. 

(ft) Code, lib. S.'tit. 56, l)c Revoeandis Donationibus, 1, 10. Ibid. 1,8. Code, lib. 
3^ tit. 29, Do Inofficiosis Donationihus. Piitf. l^oit dcs Gens, par Barbeyrac, tom. ii. 
53, n. So, by the Civil Code of Louisiana, ait. 1484, 1485, the donation would be 
void if the donor divested him.sclf of allliis property, and did not reserve enough for 
his own suh.si.‘«ence; and he cannot deprive his descendants of a certain portion. 
Lagrange v. Batre, 11 Rob. La. R. 302.** 


1 So a direction by a creditor to deliver notes to his debtor, not complied with, is no re¬ 
lease to Hie debtor, alid the note.s remain as assets of the estate. Campbell’s Estate, 7 
Barr’s Eep. IQO. Penfield v. Thiiyer, 2 E. U. Smith, Qi. Y.) 305. 

2 Gilchrist v. Btavenson, 0 Barb. 9. Mar,"ton t'. Marston, ]l Post. 491. Sanborn v. Good- 
hue, 8 Id. 48. Van Deusen ». Rowley, 4 Sekl. 358. 

* As to what kind of donation is not prohibited by the Code, see Bourgeat v. Dumoulin, 
12 La. An. 204. 
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statute excepted from its operation estates or interests in lands 
or chattels conveyed or assured bond fide and upon good con¬ 
sideration, without notice of any fraud or- collftsion.^ The stat¬ 
ute of 27 Eliz. ch. 4, was made against fraudulent conveyances 
of lands to defeat subsequent bona fide purchasers, and it 
applies in favor of subsequent purchasers for a valuable consid¬ 
eration, even in cases of fair voluntary conveyances, provided 
they were purchasers without notice of the voluntary convey¬ 
ance. [a) These statutes have been rciinacted in New York, 
and with increased checks; {b) and doubtless the principle in 
»them, though they may not have been formally or substantially 
reenacted, prevails throughout the United States, [c) All the 


(а) Vide tnfra, vol. iv. p. 4C3. i ' ' 

(б) N. Y. Ktvisod Statutes, vol. ii. p, l.'J.'j, sec. I.*" Ibid. vol. ii. p. 137, sees. I, 3. 
The provisior applies equally to every S|»ceic8 of transfer, and to things in action, and 
to every charge upon land,s, goods, or things in action ; and not only in favor of cred¬ 
itors and purchasers, hut in favor of tlie. heirs, successors, personal representa¬ 
tives and assignees who reju'Csent them. It is even made a misdemeanor to be a 
party, or privy to any conveyance or assignment of any interest in goods or things 
in action, as well as in lands, with intent to defraud joaor or siib.scqucnt purchasers, 
or to dela}', hinder, or defraud ercdit(\'s or other jxjisons. lltid. vol. ii. 690, sec. 3. 
In Louisiana, it is held that the right of a creditor to attack a sale as fraudulent, made 
by his delitor to a third person, depends on liis showing lie was a eredilor hejuie the 
date of the art.^ Lopez v. Bergel, l:i La. Kej). 197. Tliis rule, 1 should think, was 
rather too strict for all eiises. 

The statute in Coniicitieut m/u/avt fioudutnit coiivf\yaiicis is distinguished for its 
simplicity, precision, and brevity. It declares tliat all fraudulent conveyances of 
lands or chattels, and all bonds, suits, judgments, executions, an.l contracts made 
with intent to avoid anydelit or duty, are utterly void, as against the persons whose 
debt or duty is endeavored to he avoided. Revised Statutes of Connecticut, 1821, 
p. 247. The Ohio statute of 1810, and the statute of Illinois of 1827, and of North 
Carolina, by the Revised Statutes of 1837, p. 287, make all such conveyances equally 
void as against creditors and purchasers. The statutes of Kentucky of 13th Decenf* 
her, 1820, and of February 1 st, 1839, render’.dl mortgages and deeds of trust, real or 
personal property, unless recorded, void against creditors and imrchn.sers. 

(c) Sec infra, vol. iv. p. 462. In Cadogan v. Kcnnett, Cowp. 434,^Lord Mansfield 
observed»'*hat the principles and rules of the common law were us strong against 


^ Tn Mebane v. Mebiinc, the doctrine was declared, that property cannot bo given to a 
man, or to another for liim, in snclcmimner as to permit him to lake the beceflt of it, and 
at the same time resist the claims of his creditors upon it. 4 Ired. Kq. R- 131. But it 
has been held, that one may make a voluntary conveyance of his property, in trust for 
his support, valid against subsequent creditors. Buchanan v. Clark, 2 Wins. (28 Vt.) 
799. 
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■doctrines of the courts of law and equity, concerning voluntary 
settlements of real estates, and the presumptions of 
fraud arising from them, *are applicable to chattels'; and *441 
a gift of them is equally fraudulent and void against ex¬ 
isting creditors, [a) Voluntary settlements, whether of lands or 
chattels, even upon the wife and children, are void in these cases, 
and the claims of justice precede those of affection. (5) ’ The 
English cases were extensively reviewed and considered, in the 
case of Reade v. Livingston; (c) and the doctrine of that case 
was, that a voluntary settlement by a person indebted at the 
time was fraudulent and void, as to existing creditors. The* 
conclusion in that case was, that if the party be indebted at the 
tfthe of the voluntary settlement, it is presumed to be fraudu¬ 
lent in rgspect to such antecedent debts, and that the presump- 


fraiid in every shai)e, as tlio statutes of 13 and 27 Eliz.; and those statutes are con¬ 
sidered as only declaratory of the principles of the common law. Marshall, Ch. J., 
in Ifamilton v. Knssel, 1 Cranch, 316, to the same point. Lord Coke considered the 
statute of 13 Eliz. as (Maralon/ of the common law. Co. Litt. 76 a, 290 b. It pro¬ 
fesses to be so. Ill Nortli Carolina, by Act of 1806, all gifts of slaves arc void, unless 
in writing, i’.,med by the donor, and attested lA’ one subscribing witness, and proved 
or acknowledged, and regi.stcrcd witliin one year. 

(а) Bayard v. HolI’niaiT, 4 Johns. Ch. Ucp 1.50. An immoral and corrupt motive 
is not essential to render tlie act fiaudiiloiit as to creditors. It is coiiMructively so, if 
it neccssai'ly leads to the injury of the creditor. Montgomery v. Tilley, 1 B. Mon¬ 
roe, 157. Ituth V. Bank of U. S. in Cli., Loiii,sville, Kentucky, Augu.'^t, 1843. 4 B. 

Monroe, 423. 

' © 

(б) This scutirtlent is strongly inculcated and scnteirtiously expressed by Cicero. 
(Do OlF. I, 14.) Videndum esl iqitiir, ul eii libpialitate utauiur^qum prosit nmids, iioceat 
ne.mhii. Nihil esf enim libmde, quod non idrni /iiUnm. But settlements of personal estates 
are iicld in Englarirt not to he wfthin 27 Eliz. cli. 4 ; and a voluntary settlement of them 
by persons not indebted at the time, is good agair^t a subsequent purchaser for a valu¬ 
able consideration. 1 Sim. & Stu. .315. And in Bohn v. Ilcadicy, 7 Harr. & Johns. 
257, it was lield that a gift of chattels 1?y a father, not indebted at the time, to his 
child, by deed,*Hj//A a provision that the donor was to retain possession and use for life, 
was valid undct;,lo Eliz., and also at common law, and good ag.ainst a subsequent 
purchaser, A gift of a particular chattel, though the giver be at the timS^ndebted 
more thanHio is worth, has been held to be only presumptive evidence of fraud, and 
not necessarily void. Toulnijn v. Buclianan, 1 Stewart’s Ala. Rep. 67. 

(c) 3 Johns. Ch. Rep. 481., * 


1 A deed of gift, expressed to bo for nalMral love and affection towards a bastard child 
is good, though there is no delivery of the thing given at the time of the execution. 
Gordon v. Wilson, 4 Jones, Law, (N. C.) 64. M’Ewcu v. Troost, ItSueed, (Teuu.) 186. 
50 * 
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tion did not depend upon the amount of the debts, nor the 
extent of the property in settlement, nor the ^ircumstances of 
the party. There is no such line of distirtction set up or traced 
in any of the cases. The attempt would be embarrassing, if 
not dangerous to the rights of creditors, and prove •an inlet to 
fraud. The principle had not only been previously established 
in the state ol New Jersy, (a) but it ha^ since been recognized 
by the Supreme Court of New York, (b) and by the Supreme 
Court of the United States ; and it prevails equally in several 
of the other states, (c) ^ A voluntary conveyance, if 
#*442 *made with fraudulent views, would seem to be void 


(a) Den v. De Hart, 1 Halsted’s Rep. 450.^ 

(ft) Jackson v. Seward, 5 Cowcn’s Rep 67.’ The doctrine of the case ‘of Jackson 
V. Seward, as settled in the Court of Errors, in 8 Co^ven’s Rep. 406, i.s not pressed to 
the .severe extent of holding a voluntary conveyance absolutely void, though there be 
ii small indebtedness at the time. It is only so under certain circumMances. The 
question is one of fraud, in fact, for a jury. See, also, to the .same poml, Jackson v. 
Peek, 4 Wendell’s Rep. .300. Ilopkirk v. Randoljdi, 2 Rrockenbrough, 132. Van 
Wyck r Seward. 6 Paige, 62. The rule in Vermont and Pennsyhania, is to the 
same effect; and indebtedness, at the time of the voluntary settlement, i.s only pre¬ 
sumptive evidence of fraud, and the ebnclusion will depend upon the amount of the 
debt, and the estate of the settler and other circumstances. Brackett v. Waite, 
4 Vcimont Rep. 389. Chambers v. Spencer, 5 Watts,‘404. Posteii v. Postqn, 
4 Wharton, 27S In Van Wjck c. Seward, Chancellor Walworth held, that if a 
parent makes an advancement to hii chdd, and honestly and fairly retains in his 
hands siifficierit jnoperty to pa_v all his existing debts, the child will not be bound to 
refund, even though the parent doe.s not pay his debtr existing af the time of the ad¬ 
vancement.® A voluntary conveyance is not /w .sc fraudulent, cveii’as against credit¬ 
ors to whom the grantor'wa.s indebted at the date thereof. Bank of United States v. 
Hoiisman, 6 Paige’s Rep. 526. 

(r.) Sexton v. Wheaton, 8 Wheaton, 229. Hindc v. Ixmgworth, 11 Id. 199. 
Thomson v. Dougheity, 12 Serg. &, Rawlc, 448. Parker w. Procter, 9 Ma.ss. Re^. 
390. Bennett v. Bedford Bank, 11 Id. 421. Meserve v. Dyer, 4 Grcenlcaf’s Rep. 
52. Iludnal v. Teasdall, 1 M’Cord’s Rep ^27. U’Danicl v. Crawford, 4 Dcv. N. C. 
Rep. 197. Hanson V. Buckner, 4 Dana’s K. Rep. 254. Mills v. Morris, 1 Hoffman’s 
Ch. Rep. 419. In Iludnal v. Wilder, (4 M’Cord’s Rep. 294,) it was, held, that a vol¬ 
untary tfi’cd in favor of a wife or children, was valid against subsequent purchasers, 
with notice; but it was void as to cxiiting creditors, if the donor wiui ar the same 

• 

1 H.iwkius V. Moffitt, 10 B. Mon. 81. Trimble v. Ratcli(|^ 9 Id. Blfi Gannard v, 
r.r.lav;i, 20 All. 732. Clark v. iJepew, 2.5 Penn. 500. Williams v. flanks, 11 Md. 198. 
Hayc-. ». .foTios. 2 P. &. II. (Va.) 583. Craig ».‘Gamble, 5 Florida, 430# 

2 Doughty V. King, 2 Stockt. (N. J.) 396. 

8 Tbacker v. Sanndurs, Bush. Eq. 145. See French v. French, 39 E. L. & Eq. 86. 
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even as to subsequent creditors; but not to be so, if there was 
QO fraud in fact.^a) ^ . 


time largely indebted.^ To the «ame pnrposfi it was decided in the Court of Appeals 
in South Carolina, in 1830, in Howard v. Williams, that a voluntary gift to a child 
was not necessarily void as to existing creditors, biti it would depend upon circum¬ 
stances; and that a voluntary gi^ to a child, if made bond fide, would be good against 
subsequent creditors, even without notice of it; and that the possession by the donor, 
if the donee be a child residing with the parent, was not to be deemed a badge of 
fraud. Carolina Law Journal, No. 2, p. 2.‘11. 1 Bailey’s Rep. 575, S. C.® A very 
inconsiderable amount of debt existing at the time w'ould not affect the gift as to 
existing creditors. Ibid. 585, note. M’Klwee v. Sutton, 2 Id. 128. Such a gift is ^ 
good even against subsequent creditors, wdth notice, though the donor retains posses¬ 
sion. Madden w. Day, 1 Bailey’s Rep. 587. Cordery v. Zealy, 2 Id. 205. The 
English courts seem now inclined to be as indulgent as any of the courts in 
this country, for, from the language of the judges of the K. B, in the case of 
Shears v. Rogers, 3 B. & Adalpli. 362awc are led to infer that the party must bo 
indebted at the time to the exAnt of insolvency, to render his conveyance fraudu¬ 
lent within the statute of 13 Eliz. ch. 5.^ In Massachusetts, he ue«l only to be 
deeply indebted, and not to th? extent of insolvency. Parkman v. Welch, 19 Pick. 
Rep. 231. The N. Y. Revised Statutes, (vol. ii. p. 137, sec. 4.) have relaxed the 
strictnes.s of the doctrine in the text as to voluntary gifts and conveyances, by declar¬ 
ing that no conveyance or chaigc (and the provision applies equally to lands and 
chattels) should be adjudged frauduh'iit as against creditors or purchasers, solely on the 
ground that was not founded on a valuable coiM^ftrallon. In Louisiana, a deed cannot 
be set asid> as fraudulent by a creditor, who becomes such after the date of the alien¬ 
ation, unless it be proved to have been made with an intention to defiaud future cred¬ 
itors. Hesscr w. Black. 17 Mart. La. Rep. 96. In Parkin an y. Welch, 19 Pick. R. 
23.1, it was held that a conveyance under the 13th Eliz. c. 9, made upon a secret trust 
and with fraudulent intent, may be avoided hy subsequent as well as by pievious cred¬ 
itors. 

(«) Reade V. Lwingston, 3 Johns. Ch. Rep. 501, 502. Bennett v. Bedford Bank, 
11 Mass. Rep. 421. Damon i: Bryant, 2 Pick. Rep. 411. Howe v. Ward, 4 Grcen- 
leaPs Rep. 195. Sexton v Wheaton, 8 Wheaton, 229. Ilinde v. Longworth, 11 Id. 
199. ftenton y. .Tones, 8 Conn.’Rep. 180. V.ilidity is never given in England to a 
settlement where the party was largely indebted^at the time, and subsequent creditors 


1 Vertner «. Humphreys, 14 S. & ^1. 1.30. Atkin-?on v. Phillip«, 1 Md. Ch. 507. Heap 

y. Tonge, 7 K. L.^& Kq. 180. Lewis v. Caperton, 8 Gratt. 148. Thoma^y. Degraflfenreui, 
17 Ala. 602. ' . •• 

2 See Wy.son «. Howser, 12 Penn. 109. Wil«on v. Buchanan, 7 Gratt. 334. Crurabaugb 
r. Ktigler, 2 Ohio St. 373» In VVclle;, v. Cole, 6 Gratt. 046, it was held, that, a deed made 
by a fatlicr in failing circumstances, to secure a voluntary bond to bis daughter, given 
when he was solvent, was good against creditors. 

* lyes V. O vens, 28 Ala. 641. • 

* Smith «. Yell,^ Eug.'*(Ark.) R. 470. It was held in Burkey o. Self, 4 Sneed, (Tenn.) 

121, that a voluntary conveyance of land* is valid and not fraudulent as to creditors, uot- 
wlth-standing the grantor was indebted at the time, if he retained property auffioient to 
pay all demands. , 
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It bas been said by the elementary writers, (a) that the statute 
pf 13 Eliz. does not extend to voluntary settlements of property 


have applied for relief. If the deed he set aside as fraudulent against creditors, sub- 
■scquetit creditors are let in, Kicliardson v. Sihallwood, JacolVs Kep. 5.j.‘h Mr. Jus¬ 
tice Story, in his Commentaries on lOquify Jiiri.-prudcnee, p.3.')l, draws the conclusion 
as to the opinion of the master of the rolls in the case last cited, that indebtedness at 
the time was a ciremustance presumptive of a fraudulent intent. This learned eoin- 
meutator has examined the autliorities on the question (Com. pp. 34.‘1-3G0) very 
critically, and he comes to the conclusion that the doctrine in the case of Reade v, 
Livingston is stnctissimi juris; and he evidently settles down upon the conclusion 
under the statute of 13 Eliz , that mere indebtedness at the time would not par se 
establish that a voluntary conveyance was void, even as to existing creilitors, unless 
the other circumstances of the case justh/ rreulrd a pnsiimjiliun of ft and, artmd or edn- 
structivp,froiii the condition, stole, and ionic of the fiarlies, and the direct lendcMcif of the 
conveyance to impair the riijhts of creditors. I have no doubt that this is the tendency 
of the decisions both in England and Ameiica, and tliat the conclusions of fraud are 
to be li ft as matters of fact to a common jui y. The doctrine in Reade v. Livingston, 
and of those English chancellois on whom it rc.stcd,is, as 1 greatly fear, too stern for 
the present times-. If the creditor’s claim, at the time of the voluntary conveyance, 
rested in unliquidated damages for a tort, which had not been then ascertained and 
made certain by a judgment, yet he is entitled to the benelit of his character as a 
creditor, as against the conveyance. Eox c. Hills, 1 Conn. Rep. 295. Jackson v. 
Myers, 18 Johns. Rep. 425. In Vati^V’ytk t-. Seward, in the Court of Kcrors of New 
York, in 1837, (18 Wendell, 392, 40.},) the free, sound, and elevated reflections of 
Mr. Justice Bronson, on the doctiine in Reade v. Livingston, and in Jackson v. 
Seward, 5 CoWeii, G7, which followed it, are dcliicred with elegance anil strength. 
He thinks that the j)icsuinption of a fiaiuliilent intent may be and ought to be, in 
cases of that kind, an inference of law ; and he does not construe the ease in 
8 Cowen,40G, as contradicting that principle, but ccucludes thi<t the court had not 
advanced a single step towards denying the docti ine of legal fraud', as laid down in 
Reade v. Livingston. 

In noting the vacillating and contradictory decisions on the point of the validity of 
voluntary gifts and conveyances of projiei'ty by persons indebted at the time, it is 
painful to perceive, in .so many iiistai^Lces, the tendency to a lax doctrine on the sub¬ 
ject. The'rela.xation goes to dcslioy conservative principles, and to commit soun^, 
wholesome, and stem rules of law to the [lopular disposal and unstable judgment of 
jurors. The very able decision of the .Suiireme Court of North Cardiimi, in Decem¬ 
ber, 1833, in O’ftaniel v. Crawford, 4 Dev. N. C. Rep. 197, stands out firmly opposed 
to this efftlrvating infiiinity. It has established by argument and authority, resting 
on the soundest foundations, the rule that no voluntary conveyance of jiroperty even 
to a child, will be upheld to defeat any creditor existing at the time, however small 
the amount of the demand. Jt was well observed that there is n'Ot an English case in 
chancery to sustain tlie gift in such a case ; and this, I think, was fully .shown in the 
review of the cases in Reade v. Living.ston, mentioned in tho’text. ‘ 

(«) Athcrley on Marriage Settlements, 22(\ Roberts on Eraudqlent Conveyances, 
421, 42-2. Mr. Justice Story, in his Com. on Equity Jurisprudence, 361,.says that the 
English doctrine has at length settled down in favor of the proposition, that in order 
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which a creditor could not reach by legal process in case no 
settlement had been made, such as choses in action, money 
in the funds, &c ; and, therefore, that a voluntary 
•settlement of that species of property must be good *443 
against creditors, even if made by an insolvent debtor. 

The difficulty of reaching that species of personal property was 
discussed and considered in the case of Bayard v. Hoffman, (a) 
The cases were found to be contradictory, and the question un¬ 
settled ; but there appeared to be much good authority and 
much strong reason for the opinion that personal property, 
not tangible by execution at law, could be reached by the as- ^ 
sistance of a court of equity. Wilhout such assistance there 
wcruld be great temptations to fraudulent alienations; and a* 
debtor under the shelter of it might convert all his property into 
stock, an^ settle it upon his family, in defiance of his creditors 
and to the utter subversion of justice. In Spader v^Davis^ (b) 
the Court of Chancery assisted a creditor at law to reach personal 
property which the debtor had previously conveyed away in 
trust. That case was affirmed upon appeal; (c) and the lan¬ 
guage of the Court of Errors was, that the Court of Equity would 
assist a jvidgment creditor at law ib discovering and reaching 
personal property which had been placed in other hands ; and 
that it made no ditference whether that property gDnsisted of 
choses in action, or money, or stock. This disposition of the 
courts of equity to lend assistance in such cases, was after¬ 
wards checked''by the argument and opinion in Donovan v. 
Finn, (d) where the chancellor held that the doctrine of equita¬ 
ble‘assistance to a judgment-creditor at law, to enable him to 
reach choses in action of his debtor, was to be restricted to 


to make a voluntary conveyance void as to creditors, eitlicr existing or subsequent, it 
is indispensable ||hat it should transfer property which would be liable to he taken in 
execution for the payment of debts. ' •• 

(o) 4 Johns. Ch. llep. 450. 

(6) 5 Id. 280. This decision in Spader v. Davis !iad important influence.s on the 
jurisprudence of Nc\f York, and may be considered as the origin and foundation in 
this country of the crttfiVor’s hiU, to supply the in^flitacy of the execution at law, 
which has made such a conspicuous figure in the subsequent business and practice in 
chancery. , 

(c) 20 Johns. Rep. 554. 

(<f) 1 Hopkins’s Rep. 59. , 



698 


OF PERSONAL PROPERTY. 


[pARy V. 


special cases of fraud or trust; and that without some such 
specific ingredient, the case was not of equitable jurisdic¬ 
tion. (a) 


(a) T’lie Eii-,^ish C(iuity jurisdiction would seem not to bo earned ('jej’ond the doc¬ 
trine in tlie ease of Donovan v. Finn; (Otlcy v. Lines, 7 Price’s Exch. Rep. 274;) 
but ilis N. Y. Revised Statutes, vol. ii. j), 17.3, sec. .38^ Imve fortunately carried to the 
full extent the principle declared in Spader v. Davis, and <^iveu Jurisdiction to the 
Court of Chancery to satisfy debts at law out of debts> due to the drfendaut, ot dunys in 
action, or pm/ieity held in trust for him, after a feri facias at law has been returned 
nulla bona, and the remedy at law bona fide exhausted. In Tappan c. Evans, 11 N. 
H. Rep 311, the power of the Court of Chancery to reach choscs in action, m aid and 
sati.sfactioii of a jinlgmctit at law after the remedy at law lla^ been exhausted, is dis¬ 
cussed and established in the clearest manner; and the assistant vice-chancellor, in 
Storm V. Waddell, 2 Sandf. Cb. R. 494, showed also, very satisfactorily, that, Ijijg 
before the case of Spader v. Davis, it was settled law that an unsatistied execution 
creditor had a rij'ht to resort to chancery, ty. compel payment of his judjjincnt debt 
out of ecpiitable interests and tliiiif's in action of the judfrtnent debtor. A creditor’s 
bill will lie ir chancery to collect a public tax assessed out of the cqiiital)lu interests 
and choscs in action of a defendant, on the collector’s return of no M'-ible proi)crty on 
which to levy. yn[)ervisors of Albany Co. r. Durant, 9 Paitre’s Rej) 182. So, in 
Ohio, Kentucky, Aliehiyan, Geortiia, Pennsylv.mia, Tennessee, Mississippi, and 
probably in other states, a jnd{^menr cieditor is anthorueil by statute to seize and sell 
on execution, or apply for the aid of chancery powers, to rcacli choscs in action, stock, 
property, or monej in the hands of tl,jrd jicrsoiis, or voluiu.uy assij:u«.s, when the 
debtor has not property sullicicnt to satisfy the judgment, which can lie reached by 
execution, and the remedy at law has been exhausted. Under that assi'tance, equi¬ 
table interests ^and choses m action, and inteicst in joint-stock companies, may he 
made subject to the payiiicnt of jinlymciit. at law. ytatiitcs of Ohio, 1831. Act of 
Tennessee, 18.33. Act of Kentucky, February, 1828. Act of (R-orjtia, 1822 I’ur- 
don’s Dibf. .308, .371, 372. Statutes of Coiinecticul, 1838, p. (i.'i. Hubbard, lb. 28. 
Wri;,^lit V. Peiiic, 1 Siiiedes & M. Miss. Ch. R. 282, 2'.i5. C. t'.'U S. lor Michiffan, 
Octolier. 1841, vvlieic ti e court sustained on demurrer a creditor's bill in chancery 
a; 5 ainst choscs in .'iction,'\tc. Freeinan Michif^an State Hank, Walker’s Mich. 
Ch R. 62. In New llamp.shire liank-notes may he attacind on mcsiic process, 
and sold on execution. Spencer v. Blai«dcll, 1 N II. 198. Money may be leiied 
on fieri floras. 1 H.iiley’s S. C. Refi .39. 12 .lohns. Rep. 220. Sq, in New York, 

bank bills and other evidences of debt, i'.si cd by any moneyed corporation, or by 
the jpovernment of tlic United States, and circulated as money ; an\l in Connecticut 
all corporate stock may be levied upon and sold under execution at law without re¬ 
course tto chancery. N. Y. Revised Statutes, vol. ii. ji. 366. Revised Statutes of 
Connecticut, 1821. Tlic New York jirovi.sion in chancery extends to pijipcrty'and 
things in action held in trust for the debtor, with the exception of such trusts as have 
been created by, and of funds so held in trust procej-diny from sarne^ other person,^ liuin the 
defendant himself. Ibid. p. 174, secs. .38, 39. Vide infra, vol. iv. p. 430. In Kentucky, 
by statutc.s of 1821 and 1828, cipiitics of redemption were made subject'to sale on ex¬ 
ecution. In Maryland, equitable estates arc lialdc to .sale under &Ji. fa. in the same 
manner tliat legal Citates arc. McMcchcn v. Marman, 8 Gill & Jiihnson, .‘ig. Butin 
North Carolina choscs in action cannot be reached by a Ji.fa. at law, nor by a court 
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*11. Gifts, have been a subject of vefy *444 

frequent and extensive discussion in* the English courts 
of equity. Such gifts are conditional, like legacies; and it is 
essential to them that the donor make them in his last illness, 
or in conte|jfiplation and expectaT;ion of death and with refer¬ 
ence to their effect after his death, they are good, notwithstand¬ 
ing a j)rcvious will; and*if he recovers, the gift becomes voi^. {a) 
The apprehension of death may arise from infirmity or old age, 
or from external and anticipated danger, {b) 

The English law on the subject of this species of gift is de¬ 
rived wholly from the civil law. Justinian was justly appre¬ 
hensive of fraud in these gifts, and jealous of the abuse of 
tljam, and he required them to be executed in the presence of 
five witnesses. We have not adopted such precautions; though 


of equity. Pool v. Glover, '2 Iredell, 129. Doak v. Bank of the Statc,*6 Idem, 337. 
Nor in New .Icrsey can trust estates be sold on execution. The statute of 29 Charles 
II. ell. 3, on that point, has not been adopted in New Jersey No equitable interest 
can be levied on and -.old on execution at law. DisborouKh v. Outcalt, Saxton’s N. 
J. Cii. Kcji. 298. In England, an equitable interest is not salalde under a Ji, fa. 
Scott V. Selioley, 8 East, 467 ; nor docs a court of cijuity consider a judgment or 
execution at 'aw as binding a mere equitable in^ii cst. See Bogart v. Ferry, I Johns. 
Ch. Rep. .^6. Hendricks v. Robinson, 2 Id. 312. Disborough v. Outcalt, sup, 
Mercer v. Beale, 4 Leigh’s Rep. 207. President Tucker was inclined to the doctrine, 
in Bayard v. Hoffman, 4 .lohns. Ch. Rep. 4.'j0, that where a creditor wffs in pursuit of 
his demand, and the debtor transfers his choses in action, stocks, &c., to trustees for 
his benefit, the creditor would bo entitled to b^ assisted in equity. In Georgia, an 
equitable interest or.a distriltutyc share is not subject to a sale on execution. Col- 
vanl «. Coxe, DmMey’s R. 99. 

(а) Swinb. 18. Drury v. Smith, l.P. Wms. 404. Blount a. Burrow, 1 Vesey, Jr, 
546.' Sir L. Shadwcll, in Edwards v. Jones, 7 Simons, 32.'>. S. C. 1 Mylne & Craig, 
226. Wells V. Tucker, 3 Binney’s Rep. 366. In Nicholas v. Adams, 2 Wharton, 17, 
it was hold not to be indispensable to a valid th^iuth mortis causa, that it should be 
nfade in extremis, like a nuncupative will. The chief justice defined it to he a condi¬ 
tional gift, depending on the contingency Jf expected death, and that it was defeasible 
by revocation, t?r deliverance from the peril. To constitute a donatio mortis cfiasa,^he 
circumstances mjjfst be such as to show that the donor intended the gift to take effect 
if he should die shortly afterwards, feut that if he should recover, the thing sfiould be 
restored to him.^ 

(б) Dig. 39, 6, secs 3, 4, 5, 6. 


1 Barker v. Barkw, 2 Gratt. R. 344. Grattan v. Appleton, 3 Story’s R. 766. Merchant 

r. Merchant, 2 Bradford, (N. Y.) 432. , 

2 Stanilai'.J v. Willott, 12 E. L. & Eq. 42. Hebb v. Hebb, 6 Gill’s R. 507. Chovallier v. 
Wilton, 1 Texas R. 161. 
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it has been truly*declared that such donations amount to a rev¬ 
ocation pro tanto of writte*n wills; and, not being subject to the 
forms prescribed for nuncupative wills, they were of a danger¬ 
ous nature. By the civil law, they were reduced to the simili¬ 
tude of legacies, and made Kable to debts, and^to pass for 
nothing, and to be returned if the donor recovered or revoked 
the *^ift, or if the donee died first. («) , It was a disputed point 
with the Roman civilians, whether donations causd mortis re¬ 
sembled a proper gift or a legacy. The final and correct opinion 
was established, that a gift inter vivos was irrevocable; but that 
a gift causd mortis was conditional and revocable,^ and of 
* 445 a * testamentary character, and made in apprehension of 
death, {b) The first case in the English law on the smJ)* 
ject of gifts causd mortis, was that Jones v. Selby, in 1710, (c) 
in which the lord chancellor ruh'd, that a donatio cnitsd mortis 
was substantially a will, with a like revocable character during 
the life of the donor. Afterwards, in Drury v. Smith, [d) a per¬ 
son, in his last sickness, gave a one hundred pound bill to a 
third person, to be delivered to the donee if he died; and this 
was held to be a good gift, and Lord Hardwicke subsequently (e) 
approved of that decision.^ In Lawson v. Lav^son, (/) and in 


(a) Inst. 2, 1. Code, 8, 57, 4. 

(h) Dif^. 39, 6,^, and 27. In«t 2, 7, 1. Vidr Dig. lil). 39, tit. 5, De f.hnatwnihus, 
and tit. 6, De mnrtis ^cumn Doitntinuihns, for the Kotnan law at largi- on the .sulijcct. 
By the Lex Cincia, A U. C. 550, a donation above* 200 solkli \yas not valid, unlesa 
accompanied with delivery. 

(c) Prcc. in Cli. 300.' In Hambrooko v. Sinijnons, 4 KosseH's Bcp. 25, it was left 
as a doubtful point wljether a donatio muiii!, causd be avoided by tlic n^uking of a*sub- 
sequent will. * 

{d) 1 P. Wrn.s. 404. ^ (e) 3 Atk. Rep. 214. 

(/) 1 P. Wins. 440. ' '• 


• I 

1 Parker e. Marston, 27 Blaine R lOti. Lee v. Luther, 3 W. & M. 619. Jones v. llrown, 
34 N. H.j^ 39, 151f>omer v. Ulnomer, 2 Hradford, (N. Y.) 339. 

2 Moore v. Darton, 7 E L. & Eq. 134. Michcner v. Dale, 23 Penn. 59. Dole v, Lineoln, 
31 Me. 422. The question has lately arisen whether there is any limit to the ammnt of 
property which may be conveyed by a flonatio causd mortis. In the ca.se of Headley ». 
Kirbys 18 Penn. 325, it was held, that a gift, in prospect of death, of nil the donor’s prop¬ 
erty, was not valid. More lately, however, in Meach v. Meach, 24 Vt. /iOl, where the 
donor, on his death-bed, executed a deed of all his personal property to his wife, it was 
upheld, as a donatio causd mortis; ntnl Mr. C. .T. Rodfield, in a learned^noto to the decision, 
says, that he is unable to find any principle of limitation to the extent of this class of 
gifts. 
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Miller v. Miller^ {a) a delivery to the wife as donee was'held 
good ; bat in the last case it was held,.that a note of hand not 
payable to bearer, and being a mere chose in action^ to be sued 
in the name of the executor, did not pass by delivery, or take 
effect as a gift causd mortis, {b) The delivery of bank notes, 
which circulated as cash, was held^at the same time to^e a 
valid donation; and Mie same point has been since estab¬ 
lished. (r) 

But the case of Ward v. Turner {d) was that in which the 
whole doctrine was, for the first time, fully and profoundly ex¬ 
amined in the English court of chancery ; and Lord Hardwicke 
gave to the subject one of his most elaborate apd learned in^es- 
rtigations. He held, that actual delivery was indispensable to 
the validity of a gift calls'^ mortis, and that a delivery to 
the donee of receipts fpr South Sea annuities * was not * 446 
sufficient to pass the property, though it was strong evi¬ 
dence of the intent. The delivery of the receipt was not the 
delivery of the thing. He examined very accurately the leading 
texts of the civil law, and the commentators on the point; and 
concluded, that though the civil law did not require absolute 
delivery of possession in every kind of donation causd mortis, 
that law had been received and adopted in England, in respect 
to those donations, only so far as the donations weie accompa¬ 
nied with actual delivery. The English law required delivery 
throughout, and in every case. In •all the chancery cases, deliv¬ 
ery of the thi/i^ was req'uired, and not a delivery in the name of 
the thing. In Jones v. Shelby, a symbol wds held good; but 
that was in substance .the same as delivery of the article, and 
it was the only case in which such a symbol had been admit¬ 
ted. Delivery of a symbol in the name of the article was not 
sufficient. The delivery of the receipts was merely legatgry, 
and amounted to a nuncupative will, and was a breach of the 
statute of frauds. ' •• 


(а) 3 Idem, 356. , 

(б) The some point as that in Miller u. Miller was decided the same way, in Brad¬ 

ley V. Hunt, j GiB & Johnson 54, in the case of a piomis&ory note payable to the 
husband’s order. It would have been otheiwise if tlie note bad been payable to the 
bearer. * 

(c) Hill V. Chapman, 2 Bio. Ch Bep. 612. (d) 2 Ves. 431. 
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Symbolical delivery is very much disclaimed by Lord Hard- 
wicke in this case, and yet he admits it to be good when it is 
tantamount to actual delivery; and in Smith v. Smith {a) it was 
ruled, that the delivery of the key of a room containing furniture 
was such a delivery of possession of the fnrnituret as to render 
the gift cavsd mortis valic^ Ch. J'. Gibbs said that was a con¬ 
fused case; but the efficacy of delivery, by means of the key, 
* was not a questionable fact. 

The doctrine of this species of gift was afterwards discussed 
with ability and learning, in Tate v. Hilbert, (b) Lord Lough¬ 
borough pressed the necessity of actual delivery to the efficacy 
of «uch gift, except in the case of a transfer by deed or writing. 
He held, that where a person, in his last sickness, gave *th^ 
donee his check on his banker for a sum of money, pay- 
*447 able to bearer, and he diedf before it was realized, *it was 
. ndt good as a donatio causd mortis ; for it was to take 
effect presently, and the authority was revoked by his death. 
He likewise held, that wliere the same person, at the same time, 
gave to another donee his promissory note for a sura of money, 
that was not good as such a gift, for it was no transfer of prop¬ 
erty. So, where a person supposing himself to be Sn his last 
sickness, caused 'India bonds, bank notes, and guineas, to be 
sealed up Lnd marked with the name of the donee, with direc¬ 
tions to have them delivered after his death, and still retained 
possession of them, it was held, (c) that there was no delivery; 
and the act .was void as a srift causd mortis ; for .there must be 
a continuing right pf possession in the donee until the death of 
the donor, and he may revoke the donation at gny time before 
his death, {d) ^ 


(«) Str. Rep. O.'jS. (b) 2 Ves. Jr. 111. 4 liro. Cli. Rep. 286. 

{c) Bunn v. Markham, 7 T.nunt. Rep. 224. ' 

(d) Hawkins v. Blewitt, 2 Esp. N. P, Rep. 66.3, S. P. In the eaise of the Roman 
Catholic Church v. Miller, 17 Martin’s La. Rep. 101,1t was held, that a legacy of so 
much money in a drawer, wa.s only good for the sum found there at the death of the 
testator. 


• ^ 0 i 

1 It said, in Miller v, Jeffress, 4 Gratt, R. 472, that dtlivery is indls{3ensable — delivery 
of the thing, or of the means of getting possession, or, if it be a chose in action, of the 
instrument by which it may bo reduced te posses.sion. An after-acquired possession, or 
a previous and continuing possession, though by authority of the donor, is insufficient. 
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The case# do not seem to be entirely reconcilable on the sub¬ 
ject of donations of choses in action* A delivery of a note, as 
we have seen, was not. goodj because it was a mere chose in 
action; and yet, in Snellgrove v. Baily, {a) the gift of a bond 
causd mortis^wsm held good, and'passed an equitable interest; 
and Lord Hardwicke afterwards, in the great case of Ward v. 
Turnery said he adhered^to that decision ; and the same kind of 
gift, as well as the gift of a promissory note causd mortis, has 
been held in this country to be valid. The distinction made by 
Lord Hardwicke between bonds and bills of exchange, promis¬ 
sory notes and other choses in action, seems now to.be exploded 
in this country, and they are.all considered proper subjects of a 
v^lid donation causd mortis as well as inter vivos, (b)^ 


(6i) 3 Atk?Ilep. 214. 0 

(h) Wells V. Tinker, 3 Binncjfs Rep. 366. Rovneman v. Sitllinger, 1.5 Maine Rep. 
429. Wriglitu. Wright, 1 Cowen’s Rep. 598. Constant v. yehuylcr, 1 €:’aige's Rep. 
318. Parker w. Emerson, Sup. Court, (N. Y.) 1846. 4 Law Reporter for June, 1846. 
Brun.son v. Brunson, Meig’s Tenii. Rep. 630. Ptniih v. Stone, 14 PicR. 207. This 
last ease overrules the one from Cowen, so fur as it applies to the donor’s own promis¬ 
sory note payable to the donee, and which cannot he the subject of a donatio causa 
mortis. It has been a debatable question whethar a bond and mortgage could pass by 
delivery ns ss donatio causd mortis. In DuffielJ v. Elwes, 1 Sim. &, Stu 239, it was 
held that a mqrtgage could not be so given, and that the bond did not also pass. The 
reason assigned was, that it was not a gift completed, inasmuch as the mortgagor had 
a right to resist the payment of the bond without the reconveyance of 'iie estate ; and 
the donor of the bond was not to be compelled to complete his gift by such convey¬ 
ance. But this case was afterwards reversed; ^apd the delivery of the mortgage, as 

•---• ' 

Dole V. Lincoln, 31 Maine R. 422. Huntington v. Gilmore, 14 Barb. R. 24-3. Gough v. 
Tindpn, 8 E. L. & Eq. 607. Contra, Moore v. Darton, 7 E. L. & kq. 134. But possession 
does not-prove delivery, where claimant had oppoi tiAities of wrongful acquisition. Ken¬ 
ney V. Public Administrator, 2 Bradford, (N. Y.l 319. 

^ In New York, after a most complete and eiaboratg discussion, it has been held, that the 
executory promise of a donor, i. «., his*own draft upon a third party, not accepted, in 
favor of the donee', and intended as a donatui causd mortis, is not valid as .such, and no ac¬ 
tion can be nininfcined upon it against the representatives of the donor. 

If the instrument executed by the donor would operate as an as.«ignment or transfer of 
hiS funds in the hands of a third person, it rniff/it be good as a donatio causd mortis Harris 
u.^Clark, 2 garb. S. C. R. 94. S. C. 3 Comst. R. 93. Wright i’. Wright, cited in the note, 
supra, is overruled. See, also, Flint t>. Pattee, 33 N. H. 620. 

It has bjen held in (jonnectveut that the promissory note^ of a third person, though not 
payable to bearer, nor so indorsed as to tran.sfer the legal title by delivery merely, may be 
the subject of A donatio causd mortis. Brown v. Brown,*18 Conn. R. 410; and see Craig ». 
Craig, 3 Barb. Ch* R. 78, 117, 118. See, also, S.nith v. Kittridge, 21 Vermont R. 288; 
Bputs V. Ellis, 21 E. L. & Eq. 837; Sess'iotis v. Mosely, 4 Cush. 87: Waring v. Edmonds, 
11 Md. 424. 
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*448‘ * By the admirable equity of the civil laii^, donations 

causd mortis were not allowed to defeat the just claims 
of creditors ; and they were void as against them even with¬ 
out a fraudulent intent, (a) It is equally the language of the 
modern civilians and of the English law, that donations cannot 
be sustained to the prejudice of existing creditors, {b) 

—-----—-h--- 

creating a by operation of law, was pood as a donatio camd mortis, 1 Bliph’s 
Eep'. N. S. 497. This principle was also admitted in Hurst r. Bench, 5 Madd. Ch. 
Rep. S51, and a delivery of a bond and mortpape, as a donation mortis causa, held 
valid So also in Duffield v. Hicks, 1 Dow’s N. S. 4, bond and mortgnpe securities 
were hehl to be eapablc of a good delivery as a donatio causa mortis. They raise a 
trust by operation of law, and the heir or executor is bound to give effect to the intent 
of the donor.^ These decisions are subji-et to the objection, that they go very much 
to impair the provision in the statute of frauds, which avoids parol grants and as^^- 
ments in trust. The requisites of a valid donatio jnoitis causa arc well collected in a 
learned note to the ease of Walter v. Hodge,*2 Swanston, 101, where it fs stated and 
proved that it requires delivery of the property or tlu' doeumentart^ evidence of it — 
that it is revocable by the donor — that it is revoked by (he death of the d(»uee during 
his life—that it is subject to the claims of creditors, and that, on the death of the 
donor, the property vests absolutely in the donee, and no probate is required, and the 
wife m.ay be that donee. 

(а) Dig. 39, 6, 17. 

(б) Voct, Com. ad Pand. .39, .5, sc(|[ 20. Pothier, Tiaite' dcs Donations entre Vifs, 

sec. 3, art. 1, sec. 2. Toullicr, Droit Civil Fraiicais, tom. v. p.‘733. Sifeitli v. Caseu, 
cited in 1 P. Wms. 406, note. . 


t BrinckerhofF v, Lawrence, 3 Saudf. Oh. I’. 400. 
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LECTURE* XXXIX. 

9i 

,OF CONTRACTS 

In entering upon so extensive and so complicated a field of 
inquiry as that concerning contracts, we must necessarily confine 
our attention to a general outline of the subject; and .endeavor 
to collect and arrange, in simple and perspicuous order, those 
g^Oat fundamental principles which govern the doctrine of con¬ 
tracts, and pervade them under all their modifications and 
variety, (ft) 

I. Of the parties thereto. 

An executory contract is an agreement of two or more per¬ 
sons, upon sufficient consideration, to do, or not to do, a 
particular thing, {b) * The agreemei|t is either under seal *450 

(а) Tlx* hucst ami best Practical Treatise in the English law on the Law of Con¬ 
tracts noi under Seal, is the one under that title by Mr. Chitiy; and the Philadelphia 
edition of IS.'U is much improved by notes and references to Amcncan cases, by 
Francis I. Troubat, Esq., of the Pennsylvania bar. A Treatise on the Law of Con¬ 
tracts, and Rights and Liabiljties of Contracts, Ih’ G. G. Addison, of the Inner Tem¬ 
ple, in two volumes, has since appeared, and is full and very comprehensive.^ 

(б) 2 Blacks. Com. 442. Plowd Rep. 17, a. Com. Gig. tit.^Agreement, A 1. The 
definition of a contract in the English law is distinguished for neatness and precision. 
The definition in the Code Napoleon, No. 1101, is more diffuse. “A contract,” 
says that code, “is an agreement by which one or more persons bind themselves 
tc^onc or more others, to give, to do, or not to <lb some thing.” This definition is 
essentially the same with that in I’othicr, ^raite des Oblig. No. 3. A contract, says 
Ch. J. Marshall, 4 Wheaton, lt)7, is an agree.-nent in which a party undertakes to do, 
or not to do, a particular thing. An able writer on contracts, in the American Jurist 
(vol. XX.) for October^ 18.38, prefers this definition, which drops the word ‘Consider¬ 
ation,” to that of Blackstone. But as an agreement, valid in law, necessarily requires 
parties, a sufficient consideration and an object, all these essential members of the defini¬ 
tion ought to bo state^, or the definition is imperfect. A sufficient con.^ideration is in 
the purview of the English law essential to the legal obligation of a contract; and the 

* _s_ • _^_ 

• 

1 Since the author’s death. Prof. Parsons, of Harvard University, has given to the 
world the ablest and most comprehensive treatise on the Law of Contracts which has yet 
appeared. 
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or not under seal. If under seal, it is denominated a spe¬ 
cialty, and if not under seal, an agreement by parol; apd 
the latter includes equally verbal and •written contracts not 
^ under seal, (a) The agreement conveys an interest either in 
possession or in action. If, for instance, one person sells and 
delivers goods to another for a priCe paid, the agreement is exe¬ 
cuted, and becomes complete and absolute; but if the vendor 
agrees to sell and deliver at a future time, and for a stipulated 
price, and the other party agrees to accept and pay, the con¬ 
tract is executory, and rests in action merely. There are also 
express and implied contracts. The former exists when the 
parties contract in express words, or by writing; and the latter 
are tho.se contracts which the law raises or presumes, by retfBon 
of some value or service rendered, and because common justice 
requires it. 

Every contract, valid in law, is made between parties having 
sufficient understanding, and age, and freedom of will, and of 
the exercise of it, for the given case.^ We have already consid¬ 
ered how far infants and married women arc competent to con¬ 
tract. The contracts of [unatics are generally void from the 
period at which the inquisition finds the lunacy to*'have com- 


onlj difFerente between simple contracts and specialties is, tliat in the latter the con¬ 
sideration is presumed, and so stronj^ly that the obligor is estopped, by the solemnity 
of the instrument, fiom averring a v ant of consiilcration. See lufni,Y>- note. In 
the Partidas, part 5, tit. 11, law 1, a promise is dc.hned to bc/‘a verbal agreement, 
mutually entered into between men. with an intention to obligate themselves, the one 
to the other, to give or to do a certain thing agreed upon.”- See the translation of 
the Partidas on Contracts and Sales, by Messrs. Moreau & Carlton, New Orleans, 
1820 The Partidas is the [irincipal code of the Spaiii.sh laws, compiled in Spain, un¬ 
der the reign of Alphonso the Wisf, in the midrllc of the thirteenth century, and it is 
declared by the translators to excel every other body of law in simplieity of stylo find 
clearness of expression. It is essentially'an abridgment of the civil law; and it ap¬ 
pears to be a code of legal principles, which is at once plain, simple; concise, just, and 
unostentatious to an eminent degree. , 

(a) liann v. Hughes, 7 Term Rep. .350, note. Ballard v. Walker, 3 Johns. Cas. 60. 


1 A less degree of intellect will snffleo to make a will than to make a contract, yet some¬ 
thing more is required than mere passive memory. Converse v. Converse} 21‘Verm0nt R. 
168. See Warring r. Warring, 12 Jurist H. 1848, p. 947, for an interesting discusslftn of 
the nature and degrees of insanity. Lord Brougham thinks that it is erroneous to sup¬ 
pose that a mind established to be partially insane, can be really spund on any subject. 

* No action will lie on a covenant by C. to pay a sum of money to A., B., and C., or the 
survivors or survivoi’' of them, on their joint account. Faulkner v. Lowe, 2 Weis., H., Ss 
Gor. B. 596. 
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nienced. (a) But the inquisition is not conclusive evidence of 
the fact; and the party affected by the allegation of lunacy may 
gainsay it by proof, without first traversing the inquisition, (by 
In the case of Baxtfii^v. The 'Earl of Portsmouth^ the K. B. went 
quite far tcupvards annihilating the plea of lunacy in the 
case of fair * dealing; for tliey held that the inquigition * 451 
of lunacy was not adraitted to form any defence, on the 
ground that the goods furnished by the tradesman were suitable 
to the condition of the defendant, and that he had no reason to 
suppose that the defendant was a lunatic, (c) So, in Niell v. 
Morley^ (d) the master of the rolls held, that a court of equity 
would not interfere to set aside a contract overreached by an 
inquisition of lunacy, if it was fair, and made without notice of 
the derangement, (e) ^ 

The general rule is,J;hat ^nity is to be presumed until the i 
contrary be proved; and, therefore, by the common faw, a deed j 

• made by a person non compos is voidable only, and not void; ' 
and when an act is sought to be avoided, on the ground of ^ 
mental imbecility, the proof of the fact lies upon the person 
who alleges it.^ On the other hantj, if a general mental derange¬ 
ment b(f o.nce established or conceaed, the*presumption is shifted 
to the other side, and sanity is then to be shown. (/) The 

(a) Attorney-General v. Parkhurst, 1 Ch. Cas. 112. 

{h) Scrfjcson v. Scaley, 2 Atk. Kep. 412. Faultier v. Silk, 3 Campb. N. P. Bep. 
126. Ba.xter r. I?arl of Porthnioutli, 5 IJariJew. & Cress. 170. S. C. 7 Dow. & Ry- 
land, 614. 2 Qirf. & Payne, ^78. Den v. Clark, 5 Halsted’s Rep. 217. 

(c) Sec, also, to S. P., Brown v. Jodrell, 3 Carr. & P.ty.|}c, 30. 

.(ft) 9 Ves. 478. 

(e) Tbe Englidi Act of August 4, 1845, contains judicious and humane prot<sions, 
relative to the care and treatment of lunatics. 

• {/} Swinb. part 2, see. 3, IT 4» 7. Attoftiey-General v. Parnther, 3 Bro. 441. 

- ^^ - 

1 See Keys p. Norris, 6 Rich. Eq. 388. 

* A fair and honth fide executed contract, made with a lunatic apparently of sound mind, 
and not knowft to bo otherwise, and of which he has taken the benefit, if the parties can¬ 
not be placed in stalit quo, cannot be set aside by him or his representative?. Molton V, 
CamrouX, 2 Kxch. 487. S. C. 4 Kxch. 17. And see Price v. lierrington, 7 Eng. L. & Eq. 
264 ; Ileava'n r. McDonnell, 24 Eng. L. & Eq. 484. The wife of a lunatic may pledge his 
credit4br necossarfbs. Read t. Legard, 4 Eng. L. & Eq. 623. A lunatic might be ancsted, 
.at common law, in a civil suit. Bush v. Pettiboue^4 ^omst. R. 300. Person ». Warren, 
14 Barb. R. 488* After inquest and the appointment of a committee, all contracts liy the 
lunatic are absolutely void. Fitzhugh r. Wilcox, 12 Barb. E. 235. Wadsworth v. Sher¬ 
man, 14 Id. 169. * 

8 Ingraham v. Baldwin, 6 Seld. (N. Y.) 46. 
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party himself may set up as a defence, and in avoidance of the 
contract, that he was non compos mentis when it was alleged to 
have been made. The principle advanced by Litdcton and 
Coke, [a) that a man shall not be' heard to stultify himself has 
been properly exploded, as being manifestly absurd and against 
natural justjpe. (6) 

The rule formerly,was, that intoxication was no excuse, and 
created no privilege or plea in avoidance of a contract; (c) but 
it is now settled, according to the dictate of good sense and 
common justice, that a contract made by a person so destitute 
J of reason as not to know the consequences of his contract, 
though his incompetency be produced by intoxication, 
*452 *is void. (</) This question was fully and ably considj 
ered in Barrett v. Buxton; (e)^and it was decided that 
an obligation, executed by a man' when deprived of the exer- 


Lord Erskino, in White v. Wilson, 13 Ves. 88. Jackson v. Van Diiscn, 5 .Tohns.^ 
Eep. 144. Ballow v. Clarke, 2 Iredell’s N. C. Rep. 23. Allis v. Billinas, 6 Metcalf, 
415. 

•(a) Littleton,.see. 405. Bcvorle^’’s case, 4 T’o. 123. Co. Litt. 247 a. 

[b) F. N. B. 202, D. Yates v. Boe4, Sii. Rej), 1104. Lord liolt, »n Cole v. Rob¬ 

ins, Buller’s N. P. 172. Webster v. \V oodlonl, 3 Duj'’.s Rep. 90. Grunc v. Thomp¬ 
son, 4 Conn. Rep. 203. Mitcliell r. Iviii^niaii, .5 I’ick Rep. 431. Rice v. Peet, 1.5 
Johns. Rep. 503. Ballew v. Claikc, 2 IndeH’s N. C. Rep. 28. In Baxter v. Earl pf 
Portsmouth, s«/Va, p. 450, n. b., Littlcilale, J., said that a specialty rni^ht be avoided 
by plea of lunacy, if, at the time it «as exceated, the defendant was non ronipos mentis • 
but that the rule did not ajiply to the eu>.e of necessaries supplied,to a pei>on insane 
on some particular siilijcet and sound on other.-', thouj^h found by,int[uisitioii to have 
been of iin-ound mind when the contract was made. And in Bnl/wn v. Jodrell, 3' 
Carr. &, Payne, .30* S. C.'I,Moody & Malkin, 105, Lord Tenterden would not allow a 
defeq^lant to stultify himself in annetion of as'-umpsii for work and lulior, unless'he 
could show imposition in conscciuencc of mental imbceility. The point, wlielher un¬ 
sound mind could be a defence in the^pa^e of an nnexcented contract, was expressly 
waived in the case of Baxter v. Earl of Portsmouth. The rule allowing defendant 
to stultify himself by plea, seems now to he confined to speoialtics, ' • 

(c) Co. Litt. 247 a. Johnson n. Medlicott, cited in 3 P. Wins. 130.' 

(rf) Lord Iloit, in Cole v. Rohiti.s, Bailer’s N. P. 172. Lord lillenhorough, in Pitt 
V. Smith, S Camph. Rep. .33. 1 Starkie’s N. P Rep. 126. Sir William Grant, in 

Cooke V. Clayworth, 18 Vcs. 12. Wade & Massy o. Colvcrt, 2 Mill’.s Chtist. Rep. 
26. Ring V. Huntington, 1 Id. 162. Foot v. Tewksbury, 2 Vermont Rep 'J7. Pren¬ 
tice V. Achorn, 2 Paige’s Rep. .30. Burroiighs v. Riehinan, I Gre'tn’s N. iJ. IR.‘p. 233. 
Harbison v. Lemon, 3 BlackH^nd. Rep. 51. Hotchkiss v. Fortson, 7,.Yerger, 67. 
Gore V. Gibson, 13 Mec'son & Welsby, 623. ' 

(c) 2 Aiken's Vermont Rep. 167. Hutchinson v. Tindall, 2 Green's N. J. Ch. 
Bcp. 357, S. P. 



OF FEBSONAIr PROFEBTY. 


LfiOft XXXIX.] 



cise of his understanding by intoxication, was voidable by him-* 
sel^ though the intoxication was voluntary, and not procuredr 
through the circumvention of the other party, {ay 

Imbecility of mind is not sufficient to set aside a contract ( 
when there^8 not an essential privation' of the reasoning facul- i 
ties, or an incapacity of understanding, and acting with discretion [ 
in the ordinary affairs of life. This incapacity is now the test | 
of that unsoundness of mind which will avoid a deed at law. * 
The law cannot undertake to measure the validity of contracts 
by the greater or less strength of the understandings and if the 
pajty be compos mentis, the mere weakness of his mental pow¬ 
ers does not incapacitate him. {b) Weakness of understanding 
ipay, however, be a material circumstance in establishing an in¬ 
ference of unfair practice^ or imposition; and it will naturally 
awaken 1;he attention of a coftrt of justice to every unfavorable 
appearance in the case, (c) Nor is a person born deaf gind dumb 
to be deemed absolutely non compos mentis, though by some of 
the ancient authorities he was deemed incompetent to con¬ 
tract. {d) The proposition would seem to be a reason¬ 
able one, that every such person wa^ *primd facie incom- *453 
petent, imismuch as the want of hearing and speech must 
exceedingly cramp the powers, and limit the range of the hu¬ 
man mind. But it is well known, by numerous aijd affecting 


(a) ]) mil ken ness rendered a contract void by the civil law. Pothicr, Trait^ des 
Oblig. 49. Hcinecc. Elem. Juris. Nat. I, 13. The rule in equity is, that the court ' 
will not interfere Jo Assist a perlon on the ground merely of into.xication; but if any 
unfair advantage has been taken of the person’s intoxieation^it will render all proper 
aid. Cooke v- Clayworth, 18 Vc.s. 12. Hutchinson v. Tindall, 2 Green’s N. J. Rep. 
357. TlJranc v. Conklin, Saxton’s N. J. Ch. Rep. 346. Dealing with persons non 
compos i.s evidence of fraud ; but if the evidence of good faith is full and the contract 
beneficial to the infirm person, the court of chancery will not interfere. Jones u. Per¬ 
kins, 5 B. Monroe, 227. • 

(!>) Osmond^. Fitzroy, 3 P. Wms. 129. Lord Hardwieke, in Bennett v. Vade. 2 
Atk. Rep. 324. Ball v. Mannin, 1 Dow’s N. S. Rep. 380. , 

(c) Blachfortf v. Christian, 1 Knapp’s Rep. 73. * m 

(d) Brtvver v. Fisher, 4 Johns. Ch Rep. 441. Bracton dc Exceptionibua, Jib. 5,. 
ch. 20. Fleta, lib. 6, ch. 40. Bro. tit. Escheat, pi. 4. The civil law also held sutdi 
afflicted jiereons to l»o fit subjects for a curator or guardian. Inst. 1, 23, 24. Ibid. 2. 
12, 3. Vinnius and Ferriere, h. t. 

1 In Gore v. Gibson, cited supra, a distinction is taken between an express and Impliad 
contract. In the latter, as for money had*and received, necessaries furnished, &o., drunk¬ 
enness may be'no defence. 
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examples, that persons deprived of the faculty of speech and the 
sense of hearing, possess sharp and strong intellects, susceptible 
of extensive acquirements in morals and science, (a) 

If the contract be entered into by means of violence offered 
to the will, or under the'influence of undue constraii,it, the party 
may avoid it by the plea of duress; and it is requisite to the 
validity of every agreement, that it be tfie result of a free and 
bon t fide exercise of the will, (b) If a person be under an arrest 
for improper purposes, without a just cause, or where there is an 
arrest* for a just cause, but without lawful authority, he may be 
considered as under duress. The general rule is, that eitj^er 
the imprisonment or the duress must be tortious and without 
lawful authority, or by an abuse of the lawful authority "to 
arrest, to constitute duress by imprisjonments. c) Nor will a 
contract be valid if obtained by ’ misrepresentation or^conceal- 
ment, or if it be founded in mistake as to the subject-matter of 
the contract. But the distinctions under this head will be con¬ 
sidered at large in a subsequent part of the lecture. 


(a) Mr. Justice Story, iu his Comm/’titiirics on Eniiitj Jui NpriuleiKc, pp. 227-245, 
has fully discussed the question, and c.taniincd the uuthoritic.s both in tht^lCni>Ii>h .iiid 
the civil law, which hear on it, respectirif; the relief afforded in equity aguin>t con¬ 
tracts and other acts of persons wholly or paitially non compos mentis. 

{b) By the S^’otch l.iw, foicc and fear annul engagements, when they are such 'as 
to shake a mind of ordinary tirmness. Bell’s Pimciples of the Law of Scotland, |). 5. 
Fear of unlawful imprisonment will constitute a case of duress per mhnis, and avoid a 
* contract. Co. Lift. 253 b. 2 Inst. 483. I'oshay v Ferguson, 5 Hill's N. Y Ue[>. 154. 
(c) Nicholls V. Nicholls, l Atk. 409. Thompson m.'L ockwood,'1\Johns. Bep. 259, 
Watkins v. B.iird, C Ma.^. Kep. 51 i. StouHer v. Latshaw, 2 Watt'.s I’etiii. Rep. I(i5. 
Richardson v Duncan, .S'N. II. Rep. 508. 'This hist case states, that even an arrest 
for a just cause and under lawful authority, may amount to dures.s,' if done for hnlaw- 
ful purposes. 5 Hill’s N. Y. Rep. 157, .S. There is a material distinction between 
duress ojf'lhe person and duress of goods, and the latter will not render an agreement' 
void. Skeate* u.^Bcalc, 11 Adolph. & Ellis; 98.3. Powell, J., in 11 Mod. 203. But 
though a man may not avoid his bond procured by an illegal distrest' of his goods, 
Mr. .Justice Bronson hail no douht that a contract procured hy threats and the fear of 
battery, deslriwiion ojproperty, might be avoided on the ground of duress. Fos- 
hay V. Furgu.sori, 

t See Brcck ». Blanchard, 2 Post. 303. . 

.* Payments mailc in case (^duress of personal property, may be recovered back. 
Fleetwood ». City of Now Yor^2 .Sandf. S. C. K. 476. Harmony v, Bingiimn, 1 Dner, R. 
229. See also Oates ». Hudson, 6 Eng. L. & Kq. 489. Mayor of Baltithore ». Lcffermnn, 
4 Gill, R. 426. As to wliat constitutes duress^ see Strong, o. Graimis, 28 Barb. (N. Y.) 
122; Burr v. Burton, 18 Ark. 214. 
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II. The lex loci as to contracts. 

Questions have frequently arisen on the effect to be given to 
foreign Jaws, when brought into view in discussions concerning 
personal rights and contracts. The inquiry is, how are con¬ 
tracts made,abroad to be construed, and in what manner and to 
what extent are they to be •enforced and discharged, when the 
law of the country in which they were made, and the law of 
the country in which performance is sought, are in collis¬ 
ion ? The subject forms a secondary branch of the 
*law of nations; and the rules by which such questions *454 
are governed are founded on the principles of general 
jurisprudence, and are incorporated into the code of national 
law in all civilized countries. It is sometimes called private 
international law, and it exists not strictly ex jure gerUium^ but 
rests on*the comitas gpitiunf. But if one independent state 
allows commercial intercourse and contracts between its citi¬ 
zens and those of another, the rights of the parties and the rela¬ 
tion between them would seem to have a higher claim than that 
of mere comity, — a claim of justice, though perhaps of imper¬ 
fect obligation under the laws of j independent states within 
their owit territories. The principal events which produce a 
conflict in respect to personal rights and the distribution of 
’property between 'the laws of the country where Vio judicial 
discussions arise and the laws of the place of the party’s 
domicil, arc marriage, death, bankruptcy, and the application of 
remedies, have alteady adverted to the subject, (though 

necessarily in the brief manner which the nature of the present 
undertaking required,) in respect to the eft'ect of foreign sjjjts 
and judgments ; (o) and in respect to marriage, {b) divorce, (c) 
infancy, (d) assignments in bankrifptcy, (e) the dischatge of 
insolvent debtors, (f) and th6 distribution of intestates’ es¬ 
tates. (g-) A further view of the doctrine will be useful, and 


(a) Supra,--p. 118. (6) Supra, pp. 91, 183, 184. 

(c) pp. 106-118. (</) Supra, p. 233. 

ie) Supra, pp. 404-408. * (/) Siipi^ap, 392, 393. 

(g) Supra, ^^p. 67, 428-434. Those universal pe?so* qualities which the laws of 
all civilized nations consider ns essentially affecting the capacity to contract, as 
majority and minority, ftiarriage, or celihney, sanity or lunacy, &c., are regulated by 
the lex domicilii,- and travel with parties wherever they go, as jsee post, p. 456. 
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cannot fail to be interesting to the student, in its application to 
contracts at large; for questions arising on the extra-territorial 
operation of statutes, usages, and judicial decisions, are becom¬ 
ing frequent and delicate topics of discussion in our American 
law. t 

A contract, valid by the law of the place where it is made, 
^ is, generally speaking, valid everywhere jure gentium^ and by 
, tacit assent. The lex loci contractus controls the nature, con¬ 
struction, and validity of the contract; and on this broad foun¬ 
dation the law of contracts, founded on necessity and commer¬ 
cial convenience, is said to have been originally established, (a) 
If the rule were otherwise, the citizens of one country could not 
safely contract, or carry on commerce, in the territories of *ain-. 

other. The necessary intercourse of mankind requires 
*455 *that the acts of parties,’valid, where made, should be 
^ recognized in otlier countries, provided they be not con- 

I trary to good morals, nor repugnant to the policy and positive 
} institutions of the state. (6) 

The doctrine of the lex loci is replete with subtle distinctions 
and embarassing question^ which have exercised the skill and 
learning of the earlier and most distinguished civilians of the 
Italian, French, Dutch, and German schools, in their discus¬ 
sions on highly important topics of international law. {c) These 


(cl) Kx hoc jure (jcntnim omncs coiilrnrtim, {ulrodiicli sunt — usn erif/cnte ct kuwnnis 
necessituilints. Iii't. 1,2.2. Pardc.'.'-ns, Dioit Conilneri-ial, toi». v. p. 1482. Tmslior 
V. P^crhart, .3 Gill &. Jjjlins 2.34. Pickering v. Fii'k, 6 Vermont Kep. 102. Story’s 
Com. on the Conlliet of Laws, <) 242. UkIohs impenoriim id coimter cKjunt nt jura 
cwjfcs</«e pojiuli inini teiminos cjus cxcrcita, Iciieant uln^ue suam (-•//«, qnatenus nikil potes- 
(ati ant juri (dterius impcranlis cjusijw civiiim pnrjiuUceliir. Huber, tit. 3, do Conllictu 
Legum, sec. 2. * 

(6) This principle of public law, .say.s Xonlher, (Droit Civil, torn. x. .sec. 80, n.) is 
well explained and enforced by M. Bayaid, in the Nouvello Collection de .Jurispru¬ 
dence, tom. ix. 7.59, and which he undertook in conjunction with M. Camus. 

* (c) i^ong a host of jurists who have displayed their research Knd acuteness on 

these subjects, the most preeminent arc, Dumoulin, d’Argcntrc, Burgundus, Roden- 
burgh, P. & J. Voct, Boullcnois, Bouhicr, and IlubcruS; and their respective doc¬ 
trines, pretensions, and merits, were critically and alily examined by Mr. Livermore, 
of New Orleans, in his Di^ertation on Personal and Real Statutes, puliilished in 
1829—a work which is very creditable to bis learning and vigorous sjflrit of inquiry.^ 
A curious fact is mentioned by Mr. Robertson, in Ids Treatise on the Law of Per- 
sonal Succcs.sion. He says, that of the nirfety-one continental writers on the subject 
of the Conflict of Laws, quoted or referred to by the American jurists, Livermore 
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topics were almost unknown in the English courts, prior to the 
time of Lofd Hardwicke and Lord Mansfield; and the English 
lawyers seem generally.to have been strangers to the discussions 
on foreign law by the celebrated jurists in continental Europe. 
When the subject was introduced in Westminster Hall, the 
only work which attracted attention was the tract in Huber, 
entitled De Conflictu Iiegum, and which formed only a brief 
chapter in his voluminous Prelections on the Roman Law; and 
yet it appears that the very great diversity of laws and usages 
in the cities, provinces, and states of Germany, Holland, and 
France, had produced far more laborious investigations 
on the subject, (a) In the works of the civilians on * the *456 
eQrrtinent of Europe, the application of the law of domi¬ 
cil or the lex loci on the one hand, and the lex fori or rei sitce 
on the other, is*made to,depcnll on the distinction between real 
and personal statutes. According to the understanding of an 
American lawyer, a statute means an express act of the legisla¬ 
ture of the country ; but the jurists, educated in the schools of 
the civil law, apply the term statute to any particular municipal 
law or usage, though resting for its jauthority on judicial decis¬ 
ions or tht practice of nations. A personal statute is a law, 
ordinance, regulation, or custom, the disposition of which affects 
thfi person, and clothes him with a capacity or .Vicapacity, 
which he does not change with every change of abode: but 
whicdi, upon principles of justice and policy, he is assumed to 
carry with hiip ^herever'he goes. A real statute affects things 


X 


1 . 


and Stojy, a larpe proportion of thorn was not to lie found in the pulilio law libiacies 
in London, hut nil of them, except six, were to he met with in that admirable reper- 
tory of hooks of law, the library of the faculty*of advocates in Edinburgh. Mr. 
Livermore, while a practising lawyer in New Orleans, had collected from continentai 
Europe most of tliose rare works as part of his valiiahle law librarj"^, and wliich library 
he bequeathed ly* will’to Harvard Unnersity, in Ma.ssaeliusctts. 

(a) The foreiga treatises of most interest on the iloctrine of the /er loci, in^ddition 
to that of Huher, are understood to be Rt)dcnl)urgh’s Tractatus de Jure quod oritur 
ex Statutorftm Diversitate, P. Voet’s T)c Statiitis oorumqiic Concursn, Hertius’s De 
Collissionc Lcgiim, and G. G. Titius’s De Conflictu Legum. Mr. Henry published 
at Londoit, 1823, a TAatise on Foreign Law, and particularly o« the dij^’cretice between 
personal and rqd statutes, and its effects on foreitpi judt/menti and contracts, man'iayes and 
wills. Ill that treartso he shows himself to be a Piaster of many of the foreign works 
on this subject; and ho bestows partieulnr coiiiniendatiou on the treatise of Hoden- 
burgh. • 

VOL. n. &2 



614 


OF PERSONAL PROPERTY. 


[PABt‘V. 


as used in contradistinction to persons; and their operation is 
necessarily confined within territorial limits, or a(l locnm rei 
sitcB. (o) According to this distinction, laws regulating the 
marriage and nuptial contracts, divorce, the period of infancy, 
and the disposition of personal property, are personal statutes; 
while laws regulating the descent, transmission, and disposition 
of real property, and the nature,''extent, and limitation of 
* 457 civil remedies, are real statutes. But the * difficulty with 
the civilians has been to draw a clear, precise, and prac¬ 
tical line of distinction, and one worthy of insertion in the code 
of international jurisprudence, between the real and personal 
statutes ; and many of their discussions are involved in perplex¬ 
ity and confusion. Merlin arrives at the most definite and 
' intelligible result. In his view of the subject, the laws which 
regulate the condition, capacity, or incapacity of p^tsons, are 
personal statutes; and those which regulate the quality, trans¬ 
mission, and disposition of property, are real statutes^ The 
test by which they may be distinguished consists in the circum¬ 
stance, that if the principal, direct, and immediate object of the 
law be to regulate the coi|dition of the person, the statute is 
personal, whatever may be the remote consequencfrs of that 
condition upon property. But if the principal, direct, and im¬ 
mediate oi)ject of the Jaw be to regulate the quality, nature, 
and disposition of property, the statute is real, whatever may 
be its ulterior effects in respect to the person, [b) * 

The doctrine in question may be considered, .1. In its ap¬ 
plication to the obligation and construction of contracts ; *2. In 
its application to the remedy. ^ * 


(а) Mr. Ht-nry and Mr. Livermore have become so completely initiated in tlfe 
learning of the Komiin civil law, as to use the terms leal and pi-n-ottal statutes as 
familiarly a.s an Kngli.h lawyer Would the woids real and personal property, 1 beg 
leave, ht^'ever, to proteit against the introduction into our Ainericjpi jurisprudenee 
of such a perversion of the woid .statute, so long ns we can find other and more 
appropriate terras to distinguish foreign from dome.stic law, or the law of Ahc domicil 
from the law of the territory. 

(б) Repertoire do Jurisprudence, tit. Autorisiition Maritale, t,cc. 10. The writers 
on the civil law frequently speak,of the status of the person, by which tljey mean only 
his civil condition, quality, or capacity. iSlatns esl qualitas, cu/xs ratioiw homines 
diverso jure nliintur. So, again, Persona e^l homo, cum statu quodjim consideratus. 

''Heinecc. Elcm. Jur. C. lib. 1, tit. 3, sec. 75, 76. 
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(1.) There is no doubt of the truth of the general proposition, 
that the laws of a country have no binding force beyond its ter¬ 
ritorial limits; and tliQir authority is admitted in other states, 
not ex proprio vig-ore, but ex comitate; or, in the language of 
Huberus, qapierms sine prcejadicio indalgentium fieri potest. 
Every independent community will judge for itself how far 
the coniitas inter communilates is tp be permitted to interfere 
with its domestic interests and policy. The general and most 
beneficial rule of international law, contributing to the safety 
and convenience of mankind, is Statuta suis clauduntur terri- 
toriis nec ultra territorium dispertuntur. There are, however, 
certain general rules in respect to the admission of the lex loci 
cantrartus, which have been illustrated by jurists, and recog¬ 
nized in judicial decision^, and to which we may confidejitly 
appeal, a%^being of cornjnandfng influence in the consideration 
of the subject. Thus it may be laid down as the settled 
doctrine of public law, that personal * contracts are to *458 
have the same validity, interpretation, and obligatory 
force in every other country which they have in the country 
where they were made, {a) The admission of this principle 
________________ 

(a) Bank of the United States e. Doiinall 3 % 8 Peters’s U. S. Rep. 361. Watson v. 
Ow, 3 Dev. N. C. Rcj). IGl. Sec also*?i^m, note h. If, therefore, under a foreij^n' 
marriaRc contract, the husband would he entitled to property accriA>d to the wife 
during coverture, the English courts will enforce it, without raising an equity for a 
settlement in favor of the wife. Anstruthcr v. Adair, 2 Mylnc & Keen, .513. Dues v. 
Smith, Jacob’s llc|^ .544, S. R. Matrimonial ri^lith as between husband and wife, 
are determined the law of their domieil. Gamier v. Poydrus, 13 Ln. Rep. 177. 
And ns a general rule, personal property follows the law of tfie domicil of the owner, 
and tliii real property^ the law of the locus ret sit(c. {Idc supra, p. 429. But every 
state may impress upon all pioperty within its territory any character which it may 
<y:em expedient. Story’s Conflict of Law,s, .so*. 447. Thus, in Louisiana, slaves 
were declared to he immovable pioj)erty, or real e.state, in contemplation of the law. 
La. Dig. 1808, 1). 2, c. 2, art. 19. Local stocks, such as bank, insurance, turnpike, 
and canal 8tock%nd other incorporeal property, owing its existence or regulated by 
local laws, tnustebe transferred according to local laws or regulations. But debts due 
from corporations are not of a local character, and may be assigned or ffknsferred 
according fo the law of the place where the assignment is made. A debt has no sitm 
or locality. Erskine’s Inst. b. 3, tit. 9, sec. 4. Story’s Conflict ofjjaws, secs. 362, 
383, 399^ Atwood v. Protection Ins. Co. 14 Conn. Uep. 5.55. The general principle 
is, that personal property has no locality or situs, but follows the person of the owner, 
and his alienation'of it is governed by the law of his domicil, or where it was made, 
and this rule is generally recognized by iho comity of nations. Vanbuskirk v. Hart¬ 
ford F. Ins. Co. 14 Conn. Rep. 583. 
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is requisite to -the safe intercourse of the commercial world, 
and to the due preservation of public and private confidence; 
and it is of very general reception among nations. Parties are 
presumed to contract in reference to the laws of the country in 
which the contract is made, and where it is to beopaid, unless 
otherwise expressed; the maxim is, that locus contractus regit 
actum^ unless the intention of the patties to the contrary be 
clearly shown, {a) The rule stated in Huber relative to con¬ 
tracts made in one country and put in suit in the courts of 
another, is the true rule, and one which the courts follow, viz: 
the interpretation of the contract is to be governed by the law 
of the country where the contract was made ; ^ but the mode of 
suing and the time of suing, must be governed by the law‘®f 
the country where the action is brought. (6) It is, however, a 
necessary exception to the universality of the rule, that no 
people are bound or ought to enforce, or hold valid in their 
courts of justice, any contract which is injurious to their public 
rights, or ott’ends their morals, or contravenes their policy,'^ or 
violates a public law. (c) ^ It is a consequence of the admission 
- 1 — — ------ ■ 

(a) Allshouse v. Ramsay, 6 Wharton, 3-31. Bur^fo’s Col. & For. Laws, vol. ii. 851, 
vol. Hi. "."iS. In the matter of Roberts’s Will, 8 I’nif^e’s R. 446, 525. Sessions w- 
Little, 9 N. 11. Rep. 271. Dunseoinb v. Bunker, 2 Metcalf’s Rep. 8. Tlionias v, 
Beckman, 1 B. Monroe’s Ken. Rep. .32. Story’s Conflict of LaAvs, § 76. Story on 
Bills, pp. 184-188. Arriiif^ton v. Cicc, 5 Iredell’s N. C. Rep. 590. If no place ho 
designated in a note as a place of payment, the law of the place where it is made 
determines its construction, obligation, and place of |.aymcnt, and if the law of that 
place gives three days of grace, the maker is entitled to that giacc, if he resides else¬ 
where, before demand cun bejnadc and the indorser fi.xed. Story’s Conflict of Laws, 

§ 347. Bryant v. Edson, 8 Vermont Rep. ,325. Bank of Oranjje County u. Colby, 12 
N. H. Rep. 520. 

(ft) Huh. de Conflictu Legum, sect 7. I)c la Vega v. Vlanna, 1 B. & Adolph. 284^, 
Trimby v. Vignier, 1 Bing. N. C. 151, Dnpscomh v. Banker, 2 Metcalf’s Rep. 8. 

(c) Hub. Prtelec. Jur. Civ, tom. ii. b. 1, tit. 3, Do Conflictu Logmm. Voct, ad 


1 The cAt^rts of Kentucky have declared, that in an action on a note brought in that 
state, they will not enforce the set-otT laws of the state where the note was made. Bank 
of Galliopolis v. Trimble, C B. Mon. 699. 

2 In Virginia, sfaves mav bo emancipated by will; but this is prohibited by statute in 

Mississippi. The courts of the latter state lield that the will of a person whose domicil 
was in Virginia, providing for the emancipation of Ids slaves in Mississippi,'Was inopera¬ 
tive for that purpose. Mahorner v. Hooe, 0 S. & M. 247, Dalton v. itlurphy, 30 Missis¬ 
sippi, (1 George,) 69. • ' 

8 A contract made in one state, with the full knowledge of the parties that the prop- 
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of the lex loci that contracts void by the law of the land where 
they are made, are void in every other country, [a) ^ So, also, 
the personal incornpetency of individuals to contract, as in the 
case of infancy, and the general capacity of parties to contract, 
depend, as a general rule, upon the law of the place of the con¬ 
tract. (6) The incompetency of a married woman to contract 
is considered by the ci^Iians to depend upon the law of the 


Pand. li!). 5, tit. 1. sec. .51 Emorig. des Ass. cb. 4, see. 8, vol. i. p. 122. Kaine's 
Principles of Eqnitv, b. .3, ch. 8, sec. 4. Van Kcitnsdyk v. Kane, 1 G.ill. Rep. 371. 
Harvey v. lliebards, 1 M.ison’s Rep. 381. Le Roy v. Crowninsbicld, 2 Idem, 151. 
Greenwood v. Curtis, 6 M.iss. Rep. .358. Brown v. Iliehard.sons, 13 Martin’s La. 
Rep. 202. Blancliard r. Russcll, 13 Mass. Rep. 1. Prentiss v. Savage, Ibid. 26. 
Lgflge V. Phelps, 1 Johns Cas. 1.39. S.iul v. Ilis Creditors, 17 Martiti’s La. Rep. 
569. Story’s Com. on the Conflict of Laws, § 244, et set]. In this work of Mr. Jus¬ 
tice Story, tJ)C exceptions in the text are^stated and discassed, and the authorities in 
support of tliem collected. In Jfcw Jersey it was held, in Varnum v. Camp, 1 Green’s 
Rep 326. that an assignment of personal property by an insolvent deb»or, made at 
New York, in trust to pay civditors, and giving preferences, though good in New 
York, was void as to pcisoiial property in New Jersey, because their statute law pro¬ 
hibited preferences in that ease. The IfX rei siloe, even as to personal property, pre¬ 
vailed by force of tlic statute over tlic hi loci. The exercise of comity in admitting 
or restraining the application of the h.c loci, mu«t unavoid.ibly rest in sound juilieial 
discretion, di4- tated by the circiimstaiiccs of the case. Parker, Ch. J., in Blanchard v. 
Russell, 13 Mass. Rep. G. StorCs Conflict of Laws, § 28. Shaw, Ch. J., in Com¬ 
monwealth V. Aves, 18 Pick. 19.3-225. 

(«) Boulleiiois, tom. i. tit. 2, c. 3, p. 491. Alves v. Hodgson, 7 Tjrm Rep. 241. 
Desesbais v. Berqnier, 1 Binney’s Rep. 330. Houghton v. Page, 2 N. H. Rep. 42. 
Story’s Com. on the Conflict of Laws, § 242. ^Story on Bills, pp. 184-188. 

(5) Male Roberts. 3 K-p. N P. Rep. 163. Ex /mrle Lewis, I Vescy, 298. Henry 
on Foreign Law,*96? Saul v. llis Creditors, 17 Martin’s La. Hep. 596-598. Story 
on the Conflict of Laws. p. 97. Pickering v. Fisk, 6 Vermont Rep. 102. In the case 
of Pohdorc V. Prince, Ware’s Rep. 402, it was held, after a'full consideration of the 
law, both at home and'abroad, ami of the principles of general jurisprudence which 
belong to the question, that civil incapacities and disqualifications by which a person 
ia affected by the law of Ids domicil, are regardcil in other countries as to acts done 
or rights aequirtttl in the pl.iec of his dofuicil, but not as to acts done or rights ac- 


erty, which is its^ubjoct-matter, is to be used in another state, in violation of tjjp positive 
law ot the latter stale, but in no immoral manner, will be enforced in the latter state,' 
unless It bn'sbnwn that the parties knew that such use was forbidden. Merchants’ Bauk 
V. Spalding, 6 Selden, (N. Y.) 53. 

1 And flioy will be field void in any other country, although they would have been held 
valid, if madqjin such other country. McAllister e.•Smith, 17 111.828. Perhaps there 
may be an exception to this rule in the case of contracts growing out of the violation of 
the revenue laws of fure^ii countries, ^liarp v. Taylor, 2 PbiUip, (22 English Gh.)B. 
801. 
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place of the marriage, (a) Upon the doctrine of the 
*459 lex loci^ nuptial contracts, * valid by the law of the place 
where .made, will be recognized, and enforced by the 
courts of other countries, in proper cases; (6) and as personal 
qualities and civil'relations of a universal nature^such as in¬ 
fancy and coverture, are fixed b^ the law of the domicil, it 
becomes the interest of all nations noutually to respect and 
sustain that law. (c) 


qaired within another jurisdiction, where no sucli disqualifications are acknowledged. 
On this doctrine it was held that the lihellant, who was a slave hy the law of his 
domicil, might sue in his own name in Maine, whore slavery was not allowed, for a 
personal tort committed in an American vessel, on the high seas, and within the iP^- 
nizance of the DLstrict Court. 

(o) Henry on Foreign Law, 37, n., cites tlie ojdnion of Grotius, in a ciysc submitted 
to him to that effect. « 

(b) Feaul«rt v. Turst, Free, in Ch. 207. 1 Bro. F. C. 38, S. C. Freemoult w. 

Dcdire, 1 F. Wins. 429. Decouche c. Savetier, 3 Johns. Ch. Rep. 190. Crosby v. 
Berger, 3 Edwards’s N. Y. Ch. Rep 538. Hub de Conflictu Legum, lib. 1, tit. 3, 
sec. 9. Story’s Com. on the Conflict of Laws, 113, 225. Anstruthi'r c. Adair, 
2 Myl. & K. 513. Scrimshire v. S'Titnshire, 2 H.igg Cons. Rep. 407 Lord Eldon’s 
opinion, in Lashley v Hoy, cited in policrtson on Fci.sonal Succc'-sion. App J)]). 427, 
428. But if A. and B., domiciled in Louisiana, clojic to the state of MLsi.s>,ippi, and 
marry, and shortly thereafter return, the conjugal rights under the tnairiagc aic held 
to be according to the law of domicil, as the law of the land would otherwise bo 
fraudulently Hkvaded ; and it was not in such a ease the intention of the parties to sliift 
their ilomicil. Le Breton v. Nouchet, 3 Martin’s La. Rep. fiO. Sec also Hub. de 
Confiietu Legum, .sec. 10. Nor can a contract of marriage, entered into in Louisiana, 
protide that the rights of the piirtfes shall be aecoiding to the provi.sions of any 
foreign .specified law. Bourcior v. Laniis.sc, 3 Mnftm’s La. Rt'p ^581. If, however, 
the jiartics agree, previously to their marriage, upon a place of ro.sidence after it, and 
actually settle there, it bccotfies tlie place of their matrimonial domicil, and the marital 
rights of the husband to the wife’s pioperty arc determined hy Uie law of that dom¬ 
icil. Knceland v. Ensley, Meigs’s Term Rep 620. Le Bieton v. Miles, 8 Paige’s 
Rep. 261 1 • ' , 

{(•) Mr. Justice Story, in treating of the 'capacity of persons, in ,his Commentaries 
on the Conflict of Laws, ch. 4, has thoroughly oxumiued the confliejing opinions and 
infinite distinctions with which the host of civilians of continental Europe have over- 
whelmeil and perplexed the subject; and he has deduced the follow’ing rules ns best 
established in the juii.spiudcncc of England and America, viz: (1.) The capacity, 
state, and condition of persons, according to the law of their domicil, will generally 
be regarded as to acts done, rights acquired and contracts mad/r in the pliiqp of their 
domicil. (2.) Thpt as to acts done, and rights acquired, and contracts made in other 
countries, the law of the country where they arc done, acquired, or made^'will generally 


1 See-Lyon v. Knott, 26 Miss. 648. 
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The lex loci operates not only in respect to the nature, ob¬ 
ligation, and construction of contracts, and the formalities and 
authentications .requisite to the valid execution of them, but 
also as to their discharge. It is a general rule, that whatever 
constitutes.a good defence, by the law.of the place where the 
contract is made or is to be*performed, is equally good in every 
other place where the«question may be litigated. Upon this 
principle, the discTiarge of a debtor under the bankrupt or insol¬ 
vent laws of the country where the contract was made, and in 
cases free frorn partiality and injustice, is a good discharge in 
every other country, and pleadable in bar. The same law which 
creates the charge, is to be regarded when it operates in dis¬ 
charge of the contract, (a) ^ 


• • 

govern, in respect to the eapnetty, state, and condition of persons. And, therefore, in 
regard to questions concerning infancy, eonqieteiicy to marry, incapacifles incident to 
coveriurc, guardianship, and other jiersonal qualities and disabilities, the law of the 
domicil of liirth, or other iixed domicil, is not generally to govern, hut the lex loci 
contractiia aiit actus. (3.) Pcrson.il disqu.iliticati.ms, arising from customary or posi¬ 
tive law, and of a penal naiure, are territoiial, and not generally regarded in other 
countiies, where the like disqualitieations do not exist. Story’s Com 101, 102, 
104. On tTlis subject of the capacity of persons to contract, the continental jurists 
generally adopt the latv of the domicil, and the Engli.»h common law the lex loci con- 
tiartus. Burge, in his Coin, on Colonial and Foreign Laws, vol. i. pp. 244-260, cites 
largely from the continental eivili.ins, to show that the wife’s rights^ capueiiics, and 
disabilities, under the contract of marriage, are determined by tlie law of the hus¬ 
band's domicil, when the marriage took placci This is the law in this country, if the 
parties had not in yew, at the ^ime, another place of residence. If the husband and 
wife have diffeH;nt domicils at the time of the marri.ige, the law of the husband's 
domicil governs the marital rights ; and if neither party have any determinate dom¬ 
icil at the time, the lex loci rotilractiis governs. Knecland v. En.sley, Meigs, 620. 
Primd facie, at least, the husfiand’.s domicil is that of the wife. Whitcomb o. Whit¬ 
comb, 2 Curteis, 351. 

(a) Ballantinc v. Goulding, 1 Cooke's B. L. 347, 1st edit. I’ottcr v. Brown, 
5 East’s llcp. *124. Van Kaugh c. %^an Arsdale, 3 Caines’s Rep. 154. Smith v. 
Smith, 2 John!. Rep. 235. Hicks v. Brown, 12 Johns. Rep. 142. Blanchard a. Rus- 


1 And,^^ the other hand, a di«.chnrge of a contract by the law of a place where the 
contract was novmadc, or to be performed, will not be a discharge in any other country. 
Very e-McHenry, 2# Maine R. 206. 

It is held, in Leroux v. Brown, 14 E. L. & Eq. 247,^that the 4th sec. of statute of frauds 
does not matte th^e agreements void,but only prevents their being enforced by action; and, 
therefore, (the court concludes,) u parol agreement, not to be performed in n year, though 
made in France and valid there, canuot*be enforced in England. 

Is this argument satisfactory V 
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But if a contract be made under one government, and is to 
be performed under another, and the parties had in view the 
laws of such other country in reference to.the execution of the 
. contract, the general rule is, that the contract, in respect to its 
construction and force, is to be governed by the Jaw of the 
country or state in which it is to be executed, and the foreign 
law is in such cases adopted, and effectigiven to it. (a) ^ This 
exception to the application of the lex loci is more embarrassed 
than any other branch of the subject, by distinctions and jarring 
decisions; and the notice of a few of them may be instructive, 
and serve to give some precision to the doctrine. Thus, the 


sell, 1.3 Mass. Ttcp. 1. Brafll’onl v. Fiirraiul, Ibid. 18. IVentis-. v. Savaj^e, Ilatl. 2(f 
Van Reiinsdyk v. Kano, 1 Gall. Hep 371. Lo Tvoy v Crowiiinshiold, 2 Mason’s 
Rep. 151. Green v. Sarniiento, Peiers’s Cif. C. K^p. 74. IIarri.!<)n u. Edwards, 
12 Vermont Rep. 64.8. Story on the Condiet of Laws, ^ 334, 351 a. Sec, also, 
supia, p. 393. xtll the forei;'n jurists a';roe tliat every contract imist conform to tho 
formalitic-s and solemnities required hy the /cor loci, in respect to their valid execution ; 
and the like doctrine is recot'inzcd in Alves v. Ilodj^von, 7 Term Rep. 241 
Levy, 3 Campb, Rep. 166 ; Vidal v. Thompson, 11 Martin’s La. Rep. 23; Depau v. 
Humphreys, 20 Idem, 1, 22; but a contrary lule was decl.ired in Wynne v. Jackson, 
2 Russell’s Rep. 351, and James c. Catlicrwood, 3 Dowl. & Ry. 190. Mr. Justice 
Story ailds the weight of his opinion to the rule first mciitioried. Com. on the Con¬ 
flict of Laws, 215-219. 

(n) Hub. de poiiflictu Le^jum. sec. 10. Voet, ad Pand. 4, 1, 29. Lord Mansfield, 
in Robin.son V. llhitid, 2 Burr. Rep. 1077 Li*;. 42, 5. Ibid 44,7,21. Story’s Coin, 

on the Conflict of Laws, 233, 234. Biildwin, J., in Strother v. Lucas, 12 Peters, 436, 
437. Andrews v. Pond, 1.3 Peters, 6.5. Bell v. Bruen, 1 Howard’s U. S. Rep. 182. 
Le Breton v. Miles, N. V. Court of Chancery, 8 1 aige, 261. '-The principle was 
applied in this last ease to an aritenu|)tial contract, made m reference to another CQpn- 
try, as tlic future domicil of‘the parties; and it was hud down us a rule of law, that 
when parties marry in reference to the laws of another.conntry ns tlieir intended dom¬ 
icil, the law of the intended domicil governs the construction of their marriage con¬ 
tract, as to tire rights of pcr-onal property. See, also, Prentiss v. Savage, 13 Mass, 
Rep 23-, Thompson w. Ketcham, 8 Johnson, 189; Cox & Dick v. United States, 
6 Peters, 172 ; Fanning v. Consequa, 17 Johnson, 511. If A. in America orders goods 
from England, and the ICnghsh merchant executes the order, the contract is governed 
by the laWjpf England, for the contract is there con.surrimatcd. Castf.egis's Dis. 179. 
Whi.ston V, Stodder, 8 Martin’s La. Rep. 93. 


See Dacosta v. Davis, 4 Zabr. 319; Emerson v. Patridge, 1 Wins. 8; Davis a. Clem- 
son, 6 McL. 622; Lennig v. Ralston,' 23 I’erin. 137. If a contract is to be pen'ormed partly 
in one country and partly in aiiotlier, each portion is to be iiitcrpreWd according to the 
laws of the country where it is to be performed. Pomeroy v. Ainsworth, 22 Barbour, 
(N. Y.) 118 
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days of grace allowed upon bills of exchange, are to be 
coHiputed * according to the usage of the place in which *460 
they are to be paid, and not of the place in which they 
were drawn, for that is j)resumed to have been the intention 
of the parties; {a) whereas, by the general understanding and 
course of decisions and practice, the drawer or indorser, upon 
the return of a forcigft bill under protest, pays the damages 
allowed by the law of the place whc>e the bill was drawn or 
indorsed. (6) If interest be not stipulated in the contract, and 
the money be payable at a given time, in a different territory, 
and there be default in payment, the law of the place of pay¬ 
ment regulates the allowance of interest, for the default arises 
there, (c) ^ The drawer may, consequently, be liable to one 
rate of damages, and the indorser to another, if he indorses at 
a different place; for every indorsement is a new contract, {d) 


(«) Vi'lnl V. Thoni]>son, 11 Martin’s La. Rep. 23. Bank of Washington v. Triplett, 
1 Peters's U. S. Rep. 25. 

(6) Ilendrieks v. Franklin, 4 .Johns. Rep. 119. Graves v. Dash, 12 Idem, 17. Slo¬ 
cum 0. Pomeroy, 6 Craneh’s Rep. 221. Ilazlehurst v. Kean, 4 Yeates’s Rcpr"19. 
Pothier’s Oldig. n. 171. 

(c) Coopefw. The Earl of Walclcgrave, 2 Beavan, 282. 

(d) Champant v. Loid Kanelagh, Prec. in Ch. 128. Panning v. Conseqna, 17 
Joiins. Rep. 511. Henry on Foreign Law, 5-3. Story on the Con^flict of Laws, 
pp. 261, 262. It may he laid down as a general rule, that ncgotialdc pttper of every 
kind is eonstriied and governed, as to the obligation of the drawer or maker, by the 
law of the country where it wa.s drawn or m.adc ; and ns to that of the acceptor, by 
the law of tlie countvy where he*accepts; and a.s to that of tlic indorsers, by the law 
of tba country in ?vhich the paper was indorsed. Potter v. Brown, 5 East's Rep. 124. 
De ^ Chaumette v. Rank of E. 9 B & Cress. 208. 2 Bell's (5oin. 692, 693. Slocnra 
V. Ponvproy, 6 Cranch’s Rep. 221. Ory v. Winter, 16 Martin’s La. Rep. 277. Blanch¬ 
ard V. Russell, 13 Mass. Rep. 1. Pardessus, Cours de Droit, tom. v. secs 1497-1499. 
l^oiice of the dishonor of a foreign hill and protest is to ho given according to the 
law of the place where the acceptance is^lishonored, though the other parties resided 
in England ; for the bill, being made payable in France, was a foreign hill, and, as 
between the drawer and payee, is to be taken as made there. Rotlischild v. Currie, 
1 Adolph. & Ellis, N. S. 43. Sherrill v. Hopkins,' 1 Cowen’s Rep. 103. Story's 
Com. 237, 284-289, 29*8. Boyce v. Edwaixls, 4 Peters's U. S. Rep. 111. Aymar v. 
Sheldon, 12 Wendell’s Rep. 439. Gaston, J., in Hatcher v. MeMoiinc. 4 Dev. N. C. 
Rep. 124. If the drawee accepts a bill in New Yerk, when it was drawn in an- 
otlier stafe by the drawer, who resides in that other state, the contract of acceptance, 


‘ A promissory note, payable generally, must bear the rate of interest of the place 
where it is made. Hawley t>. Sloo, 12 Lu. An. 816. 
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If, however, the rate of interest be specified in the contract, and 
it be according to the law of the place where the contract was 
made, though the rate be higher than is. lawful by the law of 
the place where payment was to be made, the specified rate of 
interest at the place of the contract has been allowed by the 
courts of jnsticc in that place, for*that is a part of the sub¬ 
stance of the contract, (a) The geneml doctrine is, that the 
law of the place where j:he contract is made is to determine 
the rate of interest when the contract specifically gives in¬ 
terest ; and this will be the case, though the loan be secured 
by a mortgage on land in another state, unless there be cir¬ 
cumstances to show that the parties had in view the laws of 
the latter place in respect to interest. (^) When that'is 
*461 the case, the rate of interest (if *thc place of payment 
is to govern, (c) Aticordiiig to fi^ie case of Thompson v. 


as to pn-'Ciilineiit, is governed by tlio law of Now Noi k Wori ostor Bank o. Wells, 
8 Metcalf, 107.1 

(c() Peiiaii V. Ilumjiltrcvs, 20 Mai tin’s La. Bop. 1. The decision in this case is 
accompaniod with a full discu-sion of the auihoiitics in the Biiglish and American 
law, and of the opinions of the Eurojican continental ci'ilinns. Tlie law of this case 
has been critically examined by Mr. Justiec Story, (Coin on the CoiiHiet of Laws, 
248, 254,) and he does not think that thd foreign jurists hear out the case. Sec below, 
note a, the result of the antlioritics there referred to. ‘ 

(5) De Wolf u. Joliri'on. U) Wheaton, 3G7. Story’s Com. on tin' Confliet of Laws, 
pp. 239, 242, 244. The place or coimtry in which a hill of exchange i>. accepted is 
con'>idciTd the /wa.s amiitti.lu',, as rcgartK the acceptor. P. Voct, de Stat. sees. 9, I, 
2, 14. Dc la Chanmettc v Bank of England, 9 B. & Cre.ss. \;os. S, C. 2 B. & 
Adoljih. 385. ^ 

(c) Do Wolf i’. Johnson, K) Wheaton, 3G7. Scofield v. Day, 20 Johiw. Rep. 102. 
Quince v, Callender, 1 Dc'-aus. S. C, Reji. IGO. The aiUlioritius are numerous to 
show the general idle to lx*, that interest is to he paiil according to the law of the 
place where the eontiact is made, iiViless the payment was to he made elsewhere, and 
then it is to be aecording to the law of tl>c place where the contriiet was to be per- 

_ _ . t _ 

1 The. jsfinciple of thi^ rule ha« been applied to a case where a hill was drawn in New 
York on London, and was [wid liy tlic aeeeptor. Tlie contract between tbc acceptor and 
drawer was to be interpreted by the laws in force in London. Lizard! v. Cohen, 3 Gill, 
430. 

J * *. 

As an indorsement is not binding until the bill is transferred, the place of cfTectnal 
triinkfer is th^ place of contract. Cook v. Litchfield, 6 Saiidf. S. 0. R. 330.* Affirmed by 
the (’oiirt of Appeals, 5 Solden, 2f0. Young v. Harris, 14 B. Mon. 666t 

A bill of exchange, payable in New York, is governed, as to its mod© of transfer, by 
the l.iwH of New York. Everett v. Vendryes, 26 Barbour, (N. Y.) 383. 



OF PERSONAL PROPERTY. 


623 


xieia'Rxxix.] 

Powles^ (a) it is now the received doctrine at Westminster 
Hall, that the rate of interest on loans is to governed by the 
law of the place where the money is to be used or paid, or to 
which the loan has reference; and that a contract made in 
London to |)ay in America, at a rate of interest exceeding the 


formed. Fanning v. Con8cqu<<* 17 Johns. Rep. .'ll!. Boyce v. Edwards, 4 Peters’s 
U. S. Rep. 111. Scofield v. Day, 20 Jolins. Rep. 102. Robinson »;. Bland, 2 Burr. 
Rep. 1078. Quince v. Callender, I Dc-saus. S. C. Rep. 160. Story’s Com. on the 
Conflict of Laws, 241, 243, 246. Cooper a. Tlic Earl of Waldegravc, 2 Bcavan, 282. 
Archer v. Dunn, 2 Watts & Serg. 328, 364. Thomas v. Beckman, 1 B. Monroe’s 
Rep. 34. In Pecks r. Mayo, 14 Vermont Rep. 33, a proniLssory note was made in 
Canada and indorsed in Vermont, in both of which countries the rate of interest is six 
per cent., and was payable at New York at a day certain, where the rate of interest 
i? seven per cent. It was held, after a thoiough discussion of the authorities, that 
both the maker and indorsers wer liable to pay the New York interest. The rules 
were declafed to be, (1.) If a contractf be entered into in one place, to be performed 
in another, the parties may stipulate for the rate of interest of either country. (2.) If 
the contract stipulate generally for interest, without fixing the rate, it shall be the rate 
of interest at the place of payment. (3.) If no interest be stipulatad, and payment be 
not made at the day, interest, by way of damages, is according to the law of the place 
of payment. In Chapman v. Robertson, G Paige’s Rep. 627, the debtor borrowed 
money in England ttpon a bond and mortgage, executed in New York, on lands in 
New York, at the New York rate of interest, and it was held that the mortgage was 
a valid sccunty for the bond, and that the usuiy law of England was no defence. 
Chancellor Walworth fully concurred in the decision of Depau v. Humphreys, in 
Lenisiana, and held, that if the contract was made in New York, up<^n a mortgage 
here, it was not a violation of the English iisniy law, though the money was made 
payable to a creditor in England. The contract was made in New Yoik, in reference 
to the laws of New York, and must be govetnill by iheni. New York was the domi* 
cil of the debtor. 11110 mortgage gave locality to the contract, within tlfb intent and 
melting of the pUrtics, and it must be governed by the /ej /oci ret siVtc.* Had it been 
a mere personal contract, without any mortgage, the conclusion might possibly have 
been otherwise, though I think the conclusion in the case is, that the Etiglish law of 
usury would not bare been a defence; for in the Louisiana ease there was no mort¬ 
gage. The principle now establislied in Louisia.ta and New York is, that the place 
where the contract was made determines jts validity as to interest, though made pay¬ 
able in another state or country, where the rate of interest is lower. This principle 
has much to recommend it for reasonableness, convenience, and certainty, except iu 
cases where the whole arrangement was evidently ami fraudulently intendet^as a mere 
cover for usury.' 

(a) 2 Sitftons’s Rep. 194. See also Harvey v. Archbold, Ryan &Mood. 184 ; Hos- 
ford V. Nichols, 1 Paige’s Rep. 220 ; Pecks v. Mayo, 14 Vermont Rep. 33, S. P. 

1 Fisher »./Jtis, 8 Chandler, 83. When the usury laws of the state, where the contract 
is made, only impoSe a penalty, not avoiding the contract, they will not be applied if the 
suit is brought in another state. Watriss v. Fierce, 32 N. H. 660. See in/ra, p. ^462.] 
And see McFadin v Barns, 6 Gray, (Mass.) 699. 
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lawful interest in England, was not a usurious contract, for the 
stipulated interest was parcel of the contract. This is also the 
law in this country, {a) and it appears to be a liberal relaxation 
of the rigor of the former rule. But if the bond, or other 
security, be taken in England, no higher rate of interest than 
English interest can be allowed, thv’iugh the debt be secured by 
a mortgage executed abroad, upon real property abroad, and 
the bond and mortgage specify the foreign rate of interest. The 
courts considered that if tlie rule was otherwise it vcould con¬ 
travene the policy of the law, and sap the foundations of the. 
statute of usury; [b) But on this subject of conflicting laws it 
may be generally observed that there is a stubborn principle of 
jurisprudence that will often intervene and act with controlling 
efficacy. This principle is, lhat when .+he lex loci contractus and 
the lex fori, as to conllicting rignts acquired in each, come in 
direct collision, the comity of nations must yield to the positive 
law of the land. In tali couflictu magis est ut jus nostrum quam 
jus aliennm seruemus. {c) 

*462 *('^-) Remedies upon contracts and their incidents are 

regulated and jjursued according to the law of the place 
where the action is instituted, and the lex loci has no applica¬ 
tion.^ Actor sequitur jorum rei. The lex loci acts upon the 

_ r ^ 

(a) Andrews v. Pond. 13 Peters, 65 Hec svpw, n. c. The f^enernl principle is, 
that as to contracts merely personal, tiieir construction is ffoverned by tin* law of the 
place wlicrc they were made ; the romeqwures of their hrearh, by'that of the country 
where they arc enforced. Cooper c. The Earl of Waldegrnve, 2 Bca\an, 282. * 

(h) The rule turns upon- thc question of fact, wlicrc was payment of tlie money 
under the contract to he made 1 ytapleton v. ronw:ay, 1 Vesey, 428. 3 Atk. KojH' 
727, S C. Connor v. Earl Brdlarnont, 2 Atk. Rep. 382. Dewar v Span, 3 TemP 
Rep. 425. 'De Wolf >*. Johnson, Ifi Wheaton, 383. The statute of 14 Geo. III. 
lowed securities on lands abroad to reserve foreign intcrcbt, though executed in Eng¬ 
land: but that statute was uken stiieily, and held not to extend to personal coutractf^ 
(c) Huherus, 1,3, 11. Lord Ellcnhoiongh, in Potter v. Brown, 5 East’s Kep. 131. 
Saul V. Hi,*) Creditors, 17 Martin’s La. Rep. 569. If a contract to be performed in a 
foreign country, be invalid or void by the Jaw of the country where it was made, then 
the rale of international law cannot prevail, that the law of the place where the con¬ 
tract is to be performed, is to govern. Story, J., in 3 Story’s Rep. 484, 


1 This rule has been dNcn«spd with .nhility and learning, in a lato case in Connecticut. 
Wood V. Watkinson, 17 Conn. K 500. . * 

If an action be brought in any state upon a contract not under seal, but which, in the 
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right; the lex fori on the remedy.^ This is the rule in all civil¬ 
ized countries ; and it has become part of the jus genlium. (a) 
The comity of nations is sufficiently satisfied in allowing to 
foreigners the use of the same remedies and to the same extent 
that are affarded to the citizens of the state. Though the per¬ 
son of the debtor should thdrefore be exempted from redress by 
the lex loci, yet persoiHil arrest will be permitted, if it be the 
practice according to the lex fori. If a party be discharged 
from imprisonment only, he remains liable to arrest for the same 
debt in another state; for imprisonment relates only to the 
remedy, which forms no part of the contract. (6) In his quee 


(a) Story on the Conflict of Laws, j). 811, and sec. 556. Bank of United States v. 
Dopally, S^’eters’.s U. S. Uep. ;3bl. Tijas'ier v. Everhart, 3 Gill & Johns. 234. The 
antlioiiiies, both foreign and do*»U‘stic, for this clearly established doctrine, are collect¬ 
ed in Story’s Com. on the Conflict of Laws, pp 408-47.3. The doctrines in the text 
are ably stated and illustrated in the case of Pickering v. Fisk, 6 Vermont Rep. lOJ, 
where it was truly observed by Mr. Justice Plielps, in giving the opinion of the court, 
that what appropriately belongs to the contract, and what to the remedy, is not always 
a question of easy solution. 

(h) Lodge V. Phelps, 1 Johns. Cas. 139. Smith v. Spinolla, 2 Johns. Rep. 198. 
White c. Ca#licld, 7 Idem, 117. Sicard t’. Whale, 11 Idem, 194. Whittemore v. Ad- 
ants. 2 Cowen’s Rep. 626. Ilinklcy v. Marean, 3 Mason’s Rep. 88. Titus v. Hobart, 
5 Idem, 378. Woodbridge v. Wright, 3 Conn Rep. 523. Atwater n. Townsend, 4 
Idem, 47. Wood v Malin, 5 Ilalstcd’s Rep. 20S. Morris v P]vcs, 1? Martin’s La. 
Rep. 730. Webster v. Massey, 2 Wash. Cir. Rep. 157. British Linen Co. u. Drum¬ 
mond, 10 B.arnw. & Crc.ss. 903. De la Vega v, Vianna, 1 B. & Adolph. 284. Story 
on the Conflict of Laws, pp. 47^8, 479, 480. Trimby v. Vignier, 1 Bing. N. C. Rep. 
151. . * 

• 


state ^^^lere made, h.is the force abd etToct of a sealed instrnment, the maxim, actor sequi- 
tur forum ret applies, and the fonn of the action must be appropriate to an useiiled in- 
atnnneut. Le Roy v. Beard, 8 llow. U. S. 451. * 

t Tliis rule was^ajiplicd in a recent case in the New York Superior Court, under tlie fol¬ 
lowing circumstiuice.s. A firm in ]Mis«ouri drew two bills of exchange upon a firm in 
New York, one ilated iu St. Louis, the other in Ohio. The firm in New Yoik accepted 
and paid the bill*^ not h.aving any funds of the drawers in their liands. One o^the mem¬ 
bers of the firm in Missouri, was sued upon the bills in a tribunal of that state, without 
joining his»partners, and judgment recovered against him. By the law of Missouri, a 
judgment recovered against one of several joint debtors docs not prevent a subsequent 
action aguinst the otlnfr debtor.s. The action was brought in the Superior Court against 
all the members of the firm in Missouri. The court hold that the law of New Y'ork, and 
not the law of Mis'^^uri applied; that the separate judgment was a merger of the demand, 
and the defendants, other than the one against whom judgment was recovered, were dis¬ 
charged. 6 Duer, (N. Y.) 34. 

VOL. IX. 
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respiciunt litis decisiofiem., servanda esi consueludo loci contrac¬ 
tus. At in his qnce respiciunt litis ordinationem, attendilur con- 
suetudo loci ubi causa affihir. (a) Uporr the principle that the 
time of limitation of actions is governed by the lex fori^ a plea 
of the statute of limitations of the state whore the contract is 
made, is no bar to a suit brought ih a foreign court to enforce 
the conti-act; though a plea of the statute of the state where 
the suit is brought is a valid bar, even though brought upon a 
foreign judgment, provided the time of the residence of the 
party brings him within the time prescribed by the stat- 
*463 ute. {pY The period * sufficient to constitute a bar to the 
litigation of stale demands, is a question of municipal 
policy and regulation, and one which belongs to the discretfon 
of every government, consulting its own interest and conven¬ 
ience. Though the foreign statute of* limitations may have 
closed upon the demand before the removal of the party to the 
new jurisdiction, yet it will be unavailing.- The statute of limi¬ 
tations of the state in whose courts a suit is prosecuted, must 
prevail in all actions, (c) To guard, however, against the in- 


(a) Kfincbin sur (jiiii)a|)C, Qua-sf. 162, cilcd in F.mcrif!:. Ass. rh 4, soc. 8. who 

sanctions the distinction, and collects the opinions of the foreign jurists under this 
branch of the jaw with hi-, usual vaiicty and iniinensity of erudition. Mr. Jj.'ius.sat, 
in a note to his edition of I'onidanqtie’s Tieatise of Equity, riiil. IS.'H, pp. 658-671, 
has also digested and chis.sih’ed the leading English anti American tttiilioritie^ on tlic 
subject of the kt loci, with accuracy and ability. As to the extent in which tlie 
modes of proof and the law of evidence of the lex loci or of the ler fori are carried, 
the^oreign jurists hold difl’erent doctrines, and <|uestions under this head are deemed 
by Mr. Ju.stice Story to be nnsettled and cmbarras.sing. Some maintain that the lex 
/bn,'and others that the/ cj-/ oc/con/K/fhi.s, must regulate the autb’iiticity and‘admis- 
eion of the instrunlent and modes of proof. Stoic’s Com. oii the Coiifliet of Laws, 
pp. 52.1-527.. • 

(b) M’Elmoyle v. Cohen, 1.3 Peters, 312. <■ 

(c) Estes V. Kyle, Meig’s Tenn. Kep. .14. If tlie time of prescription in the coun¬ 
try where the parties reside, goes not only to bar the remedy, but to render the cou- 


t This subject has again come before the Supreme Court of the United Stnfos, and the 
doctrine of the ca.«e cited in the text, (13 Pet. 312,) was airmned in a learned and elabo¬ 
rate opinion. Townsend v. Jamison, 9 How. U. S. 407. See also Nieboh (uh. .Rogers, 2 
Paine, C. C’. 437. 

2 III some of tlie states it is provided by statute that actions shall not be brought on de¬ 
mands which have been barred by the statutes of limitations of the states wlicie they 
arose. See Ohio E. S. (1864,) 629. Code of Iowa, (1861,) ^ 1666. fndiana Civ. Code, 
(1862,) ^ 216. 
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convenience of sustaining and enforcing stale demands, not yet 
barred by a residence under the change of domicil, a presump¬ 
tion of payment will be indulged, and may attach to and de¬ 
stroy the right of recovery, {a) 

In respect to remedies, there are, properly speaking, three 
places of jurisdiction: (1.) The place of domicil of the defend¬ 
ant, commonly called th* fomm domicilii ; (2.) The place where 
the thing in controversy is situate, commonly called the forum ' 
rei sU (€; (3.) The place where the contract is made, or the act 
done, commonly called the forum rei ""esta;, or forum contractus. 
Not only real but mixed actions,’ such as trespasses upon real | 
property, are properly referable to the forum rei sitce. (b) But ‘ 
the* court of chancery, having authority to act in persona7)i, will 

act indirectly, and under qualifications, upon real estate situated 

• • 


tract absolutely void, the hotter opinion is, that the debt itself will also fe held to be 
extinguished by the lex fori as well as by the lex loci coiUt actus. Story on the Con¬ 
flict of Laws, 487. Huber r. Steiner, 2 Bing. N. C. 211. 

(o) Hub. dc Conflictu Leguin, sec. 7. Voct ad 1‘and. 44, 3. Lord Karnes’s 
Equity, b. .3, ch. 8, see. 4. Lupleix v. Dc Roven, 2 Vein. Rep. .540. Nash v. Tap¬ 
per, 1 Caines’.s Rep 402. Ruggles v. Keeler, 3 .Johns. Rep. 2()3. Pearsall v. Dwight, 
2 Mass. Hejff 84- Hall v. Little, 14 Idem, 203.. Williams i;. .Tones, 13 East’s Rep. 
439. The British I.incn Company v. Drummond, 10 B. & Cressw. 903. Decoucho 
V. Savetier, 3.Johns. Ch. Rep. 218. Meilbury v. Hopkins, 3 Conn, Rep 476. Graves 
V. Graves, 2 Bibb’s Rep. 207. Le Jioy v. Crowninshield, 3 Ma.son’s Rep. 151. Union 
Cotton M.anufaetory r. Lobdell, 19 Martin’s La. Rep. 108. Ersk. Institutes, vol. ii. 
p. 581, sec. 43. Pothier, in his Traite de la I\e.seription, n. 251, and other foreign 
jurists, think that thc^/ei; loci, ancknot the Irx fori, ought to govern in this case; but 
the contrary conetusion is too well settled to be now questioned. Storv’.s Com. on 
the Conflict of Laws, pp. 482-487. In Harrhson v. Stacy, (f Robinson’s Rep. l5, a 
resident of Mississippi sued in Louisiana on a note barred by the limitation laws of 
Mi.s&issip[)i, and it was held that the claim barred thereby the laws of Mis.sissippi was 

barred in Louisiana also. • 

• 

(ft) Skinner v. East India Company, jjited in Cowp. Rep. 168. Doulson r. Mat¬ 
thews, 4 Term R^p. 503. Livingston v. Jefrci>on, 4 Hall’s L. J. 78. Story on tho 
Conflict of Law?, 448, 449, 466, 467. An injury to real property is local as to juris¬ 
diction. Watts ft Kinney, 6 Hill, N. Y. Rep. 82. Ti'cspass on real property situated 
in one state c.annot be sued for ii> another state. 


t It Iniffbeen lately decided in New Hampshire, that the courts of that state have juris- 
•dictioii of an action for damages brought against the selectmen of a town in Vermont, who 
had assessed an illegal tax upon the plaintiff’s property yi that town, in consequence of 
which he had been imprisoned. The form of tlio remedy in sucli cases was declared to 
bo rcgidated by the laws of the state where the action is brought. Henry u. Saigeant, 
13 N. H. Kep. .321. See Martin v. Hill, 12 Biu'b. li. 631. \ 
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in a foreign country, by reason of this authority over the person, 
and it will compel him to give effect to its decrees, by a convey¬ 
ance, release, or otherwise, respecting sucli property, (a) 


(a) Loril Hardwioke, in Foster v. Vassall, 3 Atk. Rep. 589. 1 Eq* Cas. Alir. 133, 

C. Eiul of Athol V. Earl of Derby, I Cli. Ca. 221. Archer r. Preston, 1 Eq. Ca. 
Ahr. 1.33. S. C. cited in Argla.sse y. Musehainp, 1 Y»ern. Rep. 75, 77, 135. Earl of 
Kildfvre y. Eustace. Ibid. 4! 9 Penn ?j. I.ord U.titiinorc, 1 Vese}^ 444. Lord Cians- 
town V. Johnston, 3 Vesey, 182, 183. White v. Hall, 12 Vesey, .323. Lord Portar- 
linston r. Soulby, 3 Mylne & Keen, 104. Banbury v. Banbury, in Chancery, 1839, 
2 Bcav. 173. Massie y. Watts, (> Crancli, 148, ICO. Bii^s^s y. Frorali, I Suinnei’s 
Rep. 504. Churcli of Macon v. Wiley, 2 Hill’s S. C. Ch. Rep 58C. The court will 
sustain a jurisdiction in equity in cases of fnm<h trust, and routnirt, when the person 
is duly within their process and jurisdiction, althouf,di lands not within the jurisdiction 
of the court iniyht be allected by the decree. Story on the Conflict of Laws, pli. 
454-457. Idem, on Fquity Juiisprudence, vol. ii. 4f, 49, IS.). The Court of Chancery 
in New York, in Waid u. Arredondo, 1 Hopkins’s Rep. 213, Mead c*. Mcriitt, 2 
Paige’s Rep. 402 ; Mitchell y*Bunch, 2 Idem, 600 ; f^hatluck u. CVsidy, 3 Edw.irds’s 
N. Y. Ch Rep. 152, and Sutphen v. Foaler, 9 Paige’s Rep. 280 ; and of Virginia, in 
Farley v. Shippeii, Wythe’s Rep. 135, and Humphrey c. M’Clenachen, 1 Munf. Hep. 
501, have declared and enforced the same doctrine. If the court had acqiii-Td juris¬ 
diction of the iicrson by his being within the state, they will eonqiel him, by attach¬ 
ment, to do his duty under his contract or trust, and enforce the decree in mn, by 
his cxci'iiting a conveyance, or otherwise, a.s ju.sticc may leiiniie, in rosyeet to lands 
abroad. White v. White, 7 Gill & Johnson, 208. Vaughan c. Barclay. 6 Wharton, 
392. Watkins v Holman, 16 Peters’s Rep. 25. If the court has jiirisdiclion in case 
of a proceeding in mn over the projierty, it cxeicises it, tliough the owner he a nan- 
rcsident, or a forciga corporation, or sovereign. Claike v. N. J. Steam Navig. Co. 

1 Story’.s Reji. 531. To give jurisdiction, either tlic defendant or the property 
attached must be witliin the state wlieil proce-s is served. A corporation has no legal 
e.xistcricc out of the state creating it, and the service of sumtnois on any incmher of 
it out of that state i.s null. Middlchrooks v. Springfield F. Iiis. Co. 14 Conn. Rep. 
301. riiancciy may likliwise, in the exercise of its jurisdiction in Ijcisonmn, and when 
the ends of jnstirc lequire it, enjoin a party fiom proeeediiig in a suit in any court in 
any other country, yce supra, p. 124. But this exercise of power Inis been declared, 
as we have already seen, (see vol. i. f. 409, 411,) not to extend to the federal courts ip 
respect to the state courts, nor to the state, court.s in respect to the leder.il courts. 
This i.s founded on the nature of our federal government, and on indi.s])ensable prin¬ 
ciples of policy. ‘ 

Mr. Jus^iiec Story, in his Commentaries on the Conflict of Laws, *(und the 2d edi- 
tion ot which, in 1841, was corrected and greatly enlarged,) has re\ievvi'd and discussed 
the extensive and complieated subject of the kx tori in all ii.s relations am’i incidents, 
with his usual exhausting research and sound eritieal sagacity. He has brought to 
hear upon the subject, and to enlighten it, an immense fund of foreign learning, and 
there is no treatise extant on the subject of the conflict of laws so ueeuratc, full, and 
complete. There was no one head of the law that stood .so greatly in need of siicli 
an effort. The doctrines under that head a?c more interesting than any other, with 
the exception, always, of the cpnstitutional doctrines of the government of the United 
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III. Of the consideration. 

It is essential to the validity of a contract that it'be founded 
on a suflicient consideration. It was an early principle of the 
common law, that a mere voluntary act of courtesy would not 
uphold an assumpsit, but a courtesy showed by a previous 
request would support it. {ay There must be something given 
in exchange, somethings that is mutual, or something which is 
the inducement to the contract, and it must be a thing which 
is lawful and competent in value to sustain the assumption. A 
contraet without a consideration is a nudum pactum^ and not 
binding in law, though it may be in point of conscience; and 
this maxim of the common law was taken from the civil law, 
in ^hich the doctrine of consideration is treated with an 
air of scholastic subtlety. (6) * Whether the agreement *464 

• • 

States ; and they are more constant in their application, considering that*the Union is 
composed of twenty-six state juiisdictions, dictating and administering independently 
their own municipal laws. It nas impossible, in.tliis brief section, to do more than 
state the leading princi[)les of the doctiine, and the authorities which sustain them ; 
and this I have endeavored to do with the lights att’orded me by a thorough exami¬ 
nation of the treatise alluded to and of all the authorities, foreign and domestic, 
applicable to the subject, and within my power to examine. 

(a) Lampleigh v. Brathwait, Ilob. 10.) Ii. lint it is understood to be now settled 
that, in a case of simple contract, if one poison ni.ikes a promise to another for the 
beiielit of a third party, the third jiarty in.iy maintain an .action upon it, though the 
consideration docs not move from him. Dutton v. Pool, 2 Lev. 210. S. C. I Vent. 
318. 3 Bos. & Pul. 149, notes to Piggett r. Thompson. Schemerhorn o. Vander- 
heyden, 1 Johnson'sdl. 140. SRirkcy v. Jlill. Sly. 296. Cumberland v. Codrington, 
3 Johns. Ch. R. ^54. Parker, Ch. J .in 17 Ma.ss. R. 405. 3 Pick, 91. Hosrner, Ch. 
J., in 7 Conn. R. 347. Barker v. Bucklin, 2 Deuio’s R. 45. *Walworth, Chancellor, 
2 Denvo, 417.t 

(/)) Dig. lib. 2, tit. 14, ch. 7, sec. 4. LI. 19, 5, 5. Though a sale without a price 
not binding as such by the Roman law, yet innight, under certain circumstances, 
operate as a don.ation, if accompanied wj^li delivery, Voet, Com. ad Pand. 18, 1, 1. 
D’Orgenoy v. Dross, 13 La. Rep. 382, 380. Sir William Blackstone, in his Commen¬ 
taries, vol. ii. p. 444, has borrowed and explained the distinctions in the Pandects 
tipon the four species of contracts, of do nt drt, do'nt facias, facio ut des, aijd facio ut 
facias. This classification .of contracts embraces alt those engagements which relate 
to the intefehange of commodities, monev'', or labor, as, 1. Stipulations mutually to 
give; 2. Stipulation on the one part to give, in consideration of something to be done 
or forborne on the other part; 3, Stipulation on the one part to do or forbear, in con- 



t Delaware & H. Canal Co. v. The Westchester C. Bank, 4 Denio's R. 97. Beers v. 
Robinson, 9 Barr’s R. 229. 
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be verbal or in writing, it is still a mde pact^ and will not 
support an action, if a consideration be wanting.^ This was 
finally settled in England, in the House, of Lords, in Rann v. 
Hughes^ (a) and the rule has been adopted, and prevails exten¬ 
sively in this country, (b) The rule, that a consideration is 
necessary to the validity of a contract, applies to all contracts 
and agreements not under seal, with the exception of bills of 
exchange and negotiable notes, after they have been negotiated 
and passed into the hands of an innocent indorsee.^ The im¬ 
mediate parties to a bill or note, equally with parties to other 
contracts, are affected by the want of consideration; and it is 
only as to third persons, who come to the possession of the 
paper in the usual course of trade, without notice of the orig¬ 
inal defect, that the want of a consideration cannot be al¬ 
leged. (c) The rule, with this a-ctending qualification, is well 
settled in English and American law, and pervades the numer- 


sidei'ation of something; to bo p;ivcn on tlie otlicr part; 4. Stipulations inulually to do 
or forbear to do. Eacli of tliem ini]die-. a rceiproeiij of benefit. A unilateral eufiage- 
ment, gratiiitoH‘'ly made, binds the olfeier until lejeeted, or the aeeeptaiiee ho unduly 
delayed, according to the French. Dutch, and Hiotih I.iw. Toullicr, Droit Civil 
Franc.iis, t. vi. ii. .30. Code do Commerce do Ilollande, art. 1, p. 6.').' BLdl on the 
Contract of Sale, Edin. 1844, p. 34. In England, it i-s a nude pact, and iu> contract. 
See p. -^7. t 

(a) 7 Term Ecp. S.iO, note. 7 Bro. P. C. 5.50, S. C. 

(/>) Bui net c. Bisco, 4 Johns. Rej). 235, 'J'h.ielicr v. Dinsmore, 5 Mas.s. Rep 301, 
302. Hornier v. Ilolknhei k, 2 Day s Rep 22. Cook v, Biadley, 7 Conn. Rep. 57. 
Brown r. Ad.ims, 1 Steward’s Ala. Rep. 51. Bcbeileys c. lIoliB-es, 4 Muiif. Rep. 1)5. 
Parker v. Carter, Hiid. 273. ' 

(c) Bay V. CoddingtOn, S’Johns. Ch. R('p. 54. 


1 The English Law Review, vol x*,No. 19, May, D’lO, p. 50, contain'! a Icarneil article 
upon the doctrine of nu'lum pactum, as administered in the civil tiiid common law. I'fic 
writer mhluces very strong arguments against the policy of the rule of the I'aiglish law; 
and he shows that Blackstoiie and other writers who cite tlie civil l>\vfor tlic maxim 
were mistaken. The rule as administered in the common law was not known to the civil 
law of Jiietinian. A stipulation was nudum pactum, and not enforceable in the civil law; 
not becau.so it wanted a consideration, (in the sense wo use that term,) Init because it 
wanted the regular and solemn form of a stipulation wliich was neces^.arj' to give it valid¬ 
ity. See, also, Smith’s Greek and Roman Antiquities, (Obligation's,) pp. 820, 821. Mou- 
lon V. Noble, 1 La. Ann. Rep. 192. 

2 A. was indebted to B., and B. to the plaintifT; B. gave the plaintiff an order on A. for 
a quantity of wood, which, upon presentment to him by jdaiutiff, he dcccpted, and prom¬ 
ised to deliver the wood, but when it was due,‘refused. Held, there wrfs no consideration 
for the promise. Ford v.*Adainij, 2 Barb. S. 0. Rep. 349. 
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OHS cases with which the books abound. In contracts under 
seal, a consideration is necessarily implied in the solemnity of 
the instrument; and fraud in relation to part of the considera¬ 
tion is held to be no defence at law : though fraud in respect to 
the execution of the specialty, aifd going to render it void, 
is a good defence, (a) * A ^v^aluable consideration is one *465 

that is either a benefit#to the party promising, or some 
trouble or prejudice to the party to whom the promise is 
made, (b) ^ Any damage, or suspension, or forbearance of a 
right, will be sufficient to sustain a promise, (c) ^ A mutual 
promise amounts to a sufficient consideration, provided the mu¬ 
tual promises be concurrent in point of time; and in that case 
j^he one promise is a good consideration for the other, (d) But 



(a) Dale V. Roosevelt,.9 Co%'en’!5 Rep. 307. The N. T. Revised Stotutes, vol. ii. 

p. 40fi, sees. 77, 78, declare that a seal is onl}" presumptive evidence Of a sufficient 
consideration, and liatdc to 1)C rebutted equally as if the instrument was not scaled, 
provided such a defence Ije made by ])lea or by notice under the general is.sue. This 
statute provision was an innovation upon the eommon-law rule. Case v. Boughton, 
11 Wendell’s Rep. 106. It is not to be understood that a voluntary bond would be 
enforced, if it be admitted by the obligee, by plcailing or otlierwise, that it was exe¬ 
cuted without any consideration. The iirinciple is, that a bond, from the solemnity 
of the instrument, imjilks a consideration, and the defendant is estopped by the seal 
from avcriing a want of it. Wright v. Moor, 1 Ch. Kep. 157. Turner v. Sir George 
Billion, Il.irdrcss, 200. 2 Blacks. Com. 446. Sedgwick, .T., and l*arsons, Ch. J., 
2 Mns.s. Rep. 162. In Indiana, by statute, (R. Statutes, 1838, p. 4.51,) consideration 
of specialties and other contracts (conveyances of real estate and negotiable paper 
excepted) may be inquired into under special jdea, or, if given in evidence, on a trial 
at law. , * 

(b) Jones n. A'-hburnham, 4 East’s Rep. 455. Lent n. l^adelford, 10 Mass. Rep. 
236. Patteson, J., 2 Adolph. & Ellis, N. S. 8.59. 

(c) 'Seaman v. Seaman, 12 •WeudeU’s Rep. 3S1. Morton v. Burn, 2 Neville & 
Perry, 297. 

• (d) Where several persons subscribe to raise money for an object in which all feel 
an interest, the tjiutual promises of the Subscribers foim a valid cousideiution lor the 
promise of cue)),. But the agreement of a single person to make a donation to a public 
institution, witliout any undcrttiking on the part of .the donee to do aiii thing, is with¬ 
out consideration and void. Walworth, Chancellor, in Stewart v. IlainilWn College, 
2 Denio, R. 416, 417.** Wilson v. Baptist Society, 10 Barb. R. 308. If an agreement 


• • 

1 See post, p. 571, note a, 

3 An agreement, by a son, not to complain of the distribution of his father’s estate, 
forms no considefation for a promise by the lather not to sue a note, signed by his son. 
Bluett V. Bluett, 24 Eng. L. & Eq. 434. • 

8 This decision has been atlirmed in the Court of Appeals. S. C. 1 Comst. 681. Barnes 
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if two concurrent acts are stipulated, as delivery by the one 
party and payment by the other, no action can be maintained 
by either, without showing a performance, or what is equivalent 
to a performance, of his part of the agreement, {a) If the con¬ 
sideration be wholly past and executed before the promise be 
made, it is not sufficient, unless the*-consideration arose at the 
instance or request of the party promising; and that request 
must have been expressly made, or be necessarily implied, from 
the moral obligation under which the party was placed; and 
the consideration must have been beneficial to the one party, or 
onerous to the other, {h) A subsisting legal obligation to do a 


bo optional as to one of t^ie parties, and ol)lip:atory as to the other, It docs not destroy 
its mutuality, if there he a sufficient consideration ot^hotIl sides ; as if one party stipu¬ 
lates that lie will deliver salt when called on, ind the other that he will jiay for the 
salt so delivered. This is mutuality, and one promise is in consideration of the other. 
Cherry v. Smith, 3 Humpli. Teiin. II. 19. Lester v. Jewett, 12 liarhour, IL 

(а) If the act or duty be performed by A., and in consideration of which B. 

promises to pay, he such that it lYoniot, or from its nature mui/ not be performed be¬ 
fore the titiie fixed for payment by U., then A. may sue for the money without aver¬ 
ring performance. But if the time be fixed for the jrayment to be made in consideration 
of the act, and the act be of such a nature that it may be done presently, and before 
the time of payment, then the act becomes a precedent condition to the payment. 
Thorpe v. Thorpe, 1 Salk. 171. 1 Lord Kaym. 665, S. C. Calloncl v. Briggs, 

1 Salk. 112. pordage v. Cole, 1 Saund. .'119 d. Trimble v. Green, 3 liana's Ke.r. 
Rep. 3.56, 3.57. In this last case, the distinctions to be drawn from the authorities are 
justly and skilfully taken. 

(б) Jenkins v. Tucker, 1 II. Blacks. Rep. 90. Livingston a. Rogers, 1 Caines’s 
Rep. 584. Comstock v. Smith, 7 Johns. Rep. 87. .Hicks v Ruruham, 10 Johns. 
Rep 243. Garrett ti. Stuart, I M’Coid’s S. C. Rep. 514. Wing Mill, 1 Barnew. 
& Aid. 104. 


V. Ferine, 1.5 I!urb. K. 249. A consideviation may be proved by parol, where none appear^ 
in the writing, the case not corning within the statute of frauds. ‘In Kentucky, it would 
seem that such a prombe would be valid; the duty of the trustees to appropriate the 
money according to the charter being regarded a.s a sufficient cousiderfttion. Collier ». 
B. E. Society, 8 B. Mon. Uep. G8. So it would be valid in Lniiisiana. Mouton v. Noble, 
1 La. Ann.*R. 192. This latter case gives a jierspicuous explanation of the nature of the 
coniidtration or enusa required bj the civil law. See also Brouwer t>. Hill, 1 Sandf. Law 
Kep. 629. An agreement to take stock in a company, .signed before its organization, is 
binding, the future advantages to the .subscribers being a sufficient ."onsiderationi Plank 
Road Co. ». Griffin, 21 Barb. 454. Sec further on the consideration for subscriptions. 
Trustees ». Nelson, 24 Vt. 189. Gittings v. Mayhew, 6 Md. 113. Barnes v. l^ttrine, 9 Barb. 
202. S. C. 2 Kern. 18. .Tohnston v. Wabash College, 2 Carter, (Ind.^ 666. Curry t>. 
Rogers, 1 Font. 247. Watkins v. Fames, 9 Cuslf. 637. 

1 L’Amoureux v. Gould, 3 Sel^« 349. 
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thing, is a sufficient consideration for a promise to do it; but it 
has been an unsettled point whether a mere moral obligation 
be, of itself, a sufficient consideration for a promise, except in 
those cases in which a prior legal obligation or consideration 
had once existed. The weight of authority is that it is not I 
sufficient, (a) ^ Though thef consideration of natural love and 

• 


(«) Smith V. Ware, 13 Johnson, 257. Edwards v. Davis, 16 Idem, 281. Mills v. 
Wyman, 3 Pick. Rep. 207. Cook v. Bradley, 7 Conn. Rep. 57. Dodj^e v. Adams, 
1‘J Pick. Rep. 429. Eastwood v. Kenyon, .3 Perry & Davison, 276. 55. C. 11 Adolph. 

& Ellis, 438. Ehlo v. Judson, 24 Wendell, 97. The qiie'stion how far a mere moral 
oblit^ation w.as sufficient to raise and suppoit an assumpsit, is leainedly and clearly 
stated and discussed in the note to 3 Bos & Bull. 249, and the note to 16 Johns. Rep. 

and the conclusion to which the learned editors arrived, seems to have been 
adopted in tlie cases referred Jp. And yet, in one of the eases, (Lee v. Miifr^eridge, 

5 Taunt, ftep. 36,) Gibbs, J.^ oh.servSd, that it could not now he disputed, that 
wherever there is a morA obligation to iiay a debt or perform a diity,^a promise to 
pay that debt or perform that duty, would be suppoiled by the previous moral obliga¬ 
tion. There is a strong instance, in Fairchild c. Bell, Brevard’s MSS. Rep. cited in 

1 Rice’s S. C. Dig. p. 60, in su[»poit of the hiipticd coiiiraet to pay for a meritorious 
service, founded on a moral obligation. Tlic same doctrine is laid down by Baylies, J., 
in Barlow v- Ismitli, 4 Vermont Rep. 144, and in Glass v. Beaeli, 5 idem, 176 ; but the 
promise must be ejcp/ess, and not imiilied. Lord Teiiterden, in Litlleticld v. Sheo, 

2 Bai n,& AiJ. 811, admitted the doctiiiie, that a moral obligation wuvs a sufficient con¬ 
sideration for an express pioiiiisc, tliougli lie said that it must be received with some 
limitauon. It is difficult to sunnount tlie case staled by Lord llolr, in^ Lord Raym. 
389, iluit a promise to pay a debt contracted in inhuicy is vuilid. In the case of East- 
wood V. Kenyon, Lord Denman olisened, tliat tlie case of Lee c. iluggcridge was 
decidedly at variance with the doctrine in the liote to 3 B. & Puller, 249, aud so was 
the decision in Littl«licld c. Slice; and Lord Denman concluded that a past benefit,' 


1 It ts finally settled in Knglaiid, that a promise made in consideration of past illicit in- 
tercour.se, is void for want ol' eon'^idenitioii. Beaiiinunt v. lleeve, 8 Ad. & Kl. N. S. 483. 
'^his case, as well a.s several others, apiirovcs the rille as laid down in the note to 3 B. & 
P. 249; see Oeerv. Archer, 2 Barb. S. C. Bep, 420, b Ad. & El supra; and see also Wat- 
hin.s V. Halstead,'^ Sandf. (Law) R. 311, wliere it was held, that a promise bv a wife, after 
a divorce, to payTor goods fiiniislicd during coverture, was void. See ahso IVliters v. Bean, 
15 Geo. 368. But, in Henipliill i\ McClnnans, 24 Pciln. 3C7, it was held, that a promise 
made by a woman during coverture, to pay for work done for her son, was suffieioiit con¬ 
sideration fftr a new promise, to tlie same effect, made after divorce. 

By a statute in Maine no promise will revive a debt discharged by the bankrupt or in¬ 
solvent kws, unless it be in wiiting and signed by the party. Acts of Maine, ch. 62, 
1848. Rice v. Maxwell, 13 S. & M. R. 289. , 

The same rftle o^ law has been adopted in Now York, as to promises to pay, where the 
original cause of action has been barred by the statute of limitations. Code of Procedure, 
sec. 90, ch. 4, tit. 2, part 2. A new pvomfte to pay a debt made after a decree in bank¬ 
ruptcy, held'valid. Corliss v. Shepherd, 28 Maine R. 55^^ 
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aflfection be sufficient in a deed, yet such a consideration is not 
sufficient to support an executory contract and give it 
* 466 validity, either at law or * in equity, (a) A promise to 
do a thing may be merely gratuitous, and not binding; 
yet, if the person promising enters upon the execution of the 


r> 

not conferrod at the request of the defendant, would not support a subsequent promise 
to pay, and that tliis conclusion was justified by the old common law, and that the 
principle of moral obli<;ation did not make its appearance till the days of Lord Mans¬ 
field. The decision in Lee h. Muggciidc;c was laid down in too unqualified terms, and 
the doctiine in the note to B. &. P. may now be considered as the better doctrine in 
England and America. But there is^ a distinction between promises which arc void or 
only voidable, and the former are held not a .sufficient consideration to support subse¬ 
quent promise. Cockshott v. Bennett, 2 Term, 763. In llatchell v. Odom, 2 Dev. 
& Buttle, 302, it was observed that it was not ever^v moral obligation that was snfli- 
cient in law to raise an implied promise or tO‘..upport an express one; and that such 
only were available considerations, which would originally h^vo been good but for the 
intervention of some rule of policy. A promi.sc to pay after the interdict is removed, 
will be valid, and may he enforced. The ease of a jiromise to pay a debt barred by the 
statute of limitations, or a jiromisc by a widow or an adult, to refund a loan of money 
made during coverture or infancy, arc given as instances by Judge Gaston, in his clear 
and able opinion in the last case cited. So, a promise by an insolvent debtor to pay 
a debt existing before his disi liargc, creates a valid contract, tlic previous indebtednesa 
being a sufficient coiiiideration, and the promise is a revival of the old debt. Earnest 
V. Parke, 4 llawle, 452. Parke, B., in Smith v. Winter, 1 lloriic & Ilurlcstone, 389, 
Rogers v. Stevens, 2 Term, 713. Gibbon v. Coggon, 2 Campb. 188. Ilawkcs n. 
Saunders, Cowp. 290. Cook v. Bradley, 7 Conn. Jlcp. 57.' The plaintiff may de¬ 
clare on the original promise, and insist on the new promise, by way of replication. 
Fitzgerald u. Alexander, 19 Wendell, s02. If a debtor compromises a debt by paying 
part, and afterwards promises to jniy the balance whin able, the,,promise is binding 
without any new consideration. Stafford v. Bacon, 25 Wendell, 384: 

(a) Tale v. Hilbert, 2 Vesey, Jr 111. Pennington v. Gittings, 2 Gill & Johns. 208. 
A court of equity will not specifically enforce or execute a voluntary contract, nor lend 
its assistance to a iticre volunteer, who is not within the influence of the consideration 
of an executory agreement. .Jeffery^ v. Jelferys, Cr. & Ph. 141. Holloway v. Head- 
ington, 8 Sim. 325. Colycar v. Countess of M. 2 Keen, 81. Matthews v. L—e, 
1 Maddock’s Ch. Rep. 564. Neves v. Scott, U. S. C. C. for Georgia, Law Reporter, 
(ix. 67,) Boston, June, 1846. But if it be an executed trust, though Vithout consid¬ 
eration, the court will give it effect, Collinson v. Pattrick, 2 Keen, t-23. Ellison v. 
Ellison, 6 Vesey, 662. Bunn v. Winthrop, 1 .Johnson’s Ch. Rep. 337. Minturn v. 
Seymour, 4 Id. 500. Acker v. Phenix, 4 Paige’s Rep. 305. Hayes u." Kershow, 
1 Bandford’s Ch. Rep. 261. 


1 See also Brown v. Collier, 8 Humph. R. 610. Prewett v. Caruthers, 12 S. & M. Rep. 
491. Walbridgo v. Harroon, 18 Vermont It. 448‘. Franklin v. Beatty, 27 Miss. 347. Otis 
V. Gazlin, 31 Me. 667. Patten lyTilUngwood, 32 Me. 163. 
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business, and does it negligently or amiss, so as to produce in¬ 
jury to the other party, an action will lie for this misfeasance.(a) 
The consideration must not only be valuable; but it must be a 
lawful consideration, and not rep.ugnant to law, or sound policy, 
or good morals.^ Ex turpi contractu actio non oritur; and no 
person, even so far back as'the feudal ages, was permitted by 
law to stipulate for ini(JUity. [b] The reports in every period of 
the English jurisprudence, and our American reports equally 
abound with cases of contracts held illegal on account of the 
illegality of the consideration ; and they contain striking illustra¬ 
tions of the general rule, that contracts are illegal when founded 
bn a consideration, contra bonos mores, or against the principles 
of*sound policy, or founded in fraud, or in contravention of the 
positive provisions oLso ne statute law. (c) ^ If the contract 


(a) Coggs r. Bernard, 2 Lord Eajin. 909. 

(h) Fitz. Abr. tit. Obligation, pi. 1.9. See also the same language in the civil law. 
Dig. 2, 14, 27, 4. Code, 6, 3, 6. 

(e) In the American Jurist for January, 1840, (xxii 249,) the law concerning un¬ 
lawful contracts, which violate either tlie cominou or statute law, is discussed with 
much Icarni^, order, and pcrspicuitj', and the numerous adjudged cases bearing on 
the subject referred to, and the leading ones sufficiently examined. 

-^-•-- 

• • 

4 A promise to an officer in consider.ation of forbearance to prosecute, is void iis against 

public policy. Keir v. Leeraan, 9 Ad. & Kl. N. S. 371. So an agreement to use one’s 
influence with the Comraou Council of New V<»rk, to procure a lease, was held void 
as against pul)lic policy. Wall v. Charlick, New York S. C. N. V. Leg. Ob.s’r. July, 18.50, 
p. 230. A contrac,t fo)!’ the sale of an office is soul as against the policy of the law. Eddy 
17. Capron, 4 11. 1.39^4. The employment of an agent or attorney |o advocate claims before 
a legislative bodj"^, or committee thereof, is legal, and compensation for such servtee.s may 
be recevered. Sedgwick v. Stanton, 4 Kernan, (14 N. Y.) 289. Bryan i7. Reynolds, 6 
Wise. 200. 

Courts will not sustain an action for the recover of property wliich the owner had 
prepared to use iii violation of the law: ns for pieces of (Itrmm silver, of the dimension of 
Mexican dollars, vfliich were seized ui transitu to a place to be milled. Spalding v. Pres¬ 
ton, 21 Vt. Kep. 

The court dec\p,red this to be the first case of the kind to be found on the records of 
any court. * 

The law, j^s settled by the English cases, as to provisions in wills restraining marriage, 
is admitted by the English judges to be contradictory and unreasonable. “If (says L. J. 
Knight Bruce) a mtin«givo a single woman an ♦nnuity until she be married, and the 
legatee marry, the annuity will thereupon cease. Bu^when a man gave nn annuity to a 
single woman,“and declared that if she should marry, tlie annuity should be forfeited, the 
proviso was void, and she might marry and retain her annuity.” This absurd verbal dis¬ 
tinction turns on the difference between & limitation and a condition. Heath v. Lewis, 
17 E. L. & Eq. 41. Lloyd v. Lloyd, 10 E. L. & £q. 139. 
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grows immediately out of, or is connected with an illegal or im¬ 
moral act, a court of justice will not enforce it. But if it be 
unconnected with the illegal act, and founded on a new consid¬ 
eration, it may be enforced, although the illegal act was known 
to the party to whom the promise was made, and he 
*467 was the contriver of the illegal act. {a) ^ The * courts of 


(a) Hodgson v. Tcmj)lo, 5 Tiuint. Rep. 181. Toler v Armstrong, 4 Wash. Cir. 
Rep. 297. 11 Wheaton, 258, S C. Story’s Oom.pn the Conflict of Laws, ^ 246-259. 
That a eontract of sale, not prohibited by any positive law, nor against good morals, 
may still be void as being against principlc.s of sound policy', see .Tones v. Randall, 
Cowp. 39. Bryan v. Lewis, Ry. & Moo. 386. In Richardson v. Jlcllish, 2 Bing. Rep. 
229, Ch. J. Best thought that the courts had gone too far in setting aside contracts, on 
the ground that they were in contravention of the public policy, and that the ohjcchion 
in such cases ought to be founded on some clear and unquestionable prirndple, and 
never applied to doubtful questions of policj-. Thcs(^lhould be left to be settled by 
legislative discretion. In the Scots law, contracts are deemed inconsistent with jmblic 
policy and void ; 1. When made against the policy of the domestic relations, 2. In 
restraint of personal liberty , 3. Tending to impede the course of justice , 4. Defeat¬ 
ing the revenue laws ; 5. luconbistont with national war policy. Bell’s Trinciples of 
the Law of Scotland, pji. 16-18. Mr. .Justice Story, in his Commentaries on E([nity 
Jurisprudence, ^ol. i pp. 262-304, has clearlj and fully stated the cascb in which con¬ 
tracts have been set aside as against public policy. Such, for instance, are (I.) Mar¬ 
riage brokerage contracts, by which a party engages to give another couijiensation if 
he will negotiate an advantageous match for him ; (2.) A reward promised for using 
influence and jiower over another person, to induce him to fnake a will-in his favpr; 
(3.) Secret c6nveyanccs and settlements in contemplation of marriage; (4.) Con¬ 
tracts in general restraint of marriage ; (5.) Contracts in general restraint of trade; 
(6.) Agreements founded upon violation of public tuist or conliilciice, or duty, or for 
the violation of public law.* These and other less ht,riking cases arc all enforced and 
illustrated by numerous authorities, in the masterly treatise to wliit^h 1 have referred. 
The cases are uniform* in.declaring the princijile, that if a note or other contract be 
made in consideration of an act forbidden by law, it is absolutely void. 14 Mass. 
Rep. .322. 5 .Johns. Rep. .327. 3 Wheaton, 204. 4 Peters’s TJ. S. Rep. 410. 11 East’s 
Rep. 502. . 1 Biniwy’s Rep. 110., 2 Gallison’s Rep. 560. Vide also ante, vol. i. 
p. 468. If the consideration of a bond or covenant be illegal, that illegality will con¬ 
stitute a good defence at law. as well as in equity. Smith v. Aykwcll, 3 Atk. 566. 
Collins V. Blantcm, 2 Wilson, 347. Paxton v. Popham, 9 East, bOS. . Grcville w. 
Atkins, 9 B. & Cress. 462. Fytchc v. Bishop of London, 1 East,.,487. Vauxhall 


4 .Jack V. Nichols, 6 Ilarb. S. C. Rep. 38. 

* Contracts cannot be enforced, when#he consideration consists o” services In obtaining, 
by secret means, the passage of f\_ law, Marshall v. B. & O. R. R. Co. 16 How. U. S. 814, 
or a nolleproietjui from the execntivc. Widloy v. Collins, 7 Md. 273. Where the defend¬ 
ant agreed to purchase and the plaintilT to sell wrappers, bearing thc^ trade-mark of the 
latter, the agreement was held void as a fraud upon the public. Bloss v. Bloomer, 
23 Barb. 604. jc 
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' justice will allow the objection,, that the consideration of the 

contract was immoral or illegal to be made even by the guilty 

* 

4' 

9 * 

Bridge Compjin^ v. Eiiri of Spenrer, 1 Jacob, 64. Westmeath v. Westmeath, 1 Bow 
& Clarke, 519. First Cong. Church Henderson, 4 Hob. La. Hep. 209. Overman 
V. Clemmons, 2 Dev. & Battle, 185. In this last case all the authorities are reviewed, 
and the doctrine clearly cstahlistcd. Though the result of many of the derisions is, 
that the mere knowledge of the illegal purpose for which goods are purchased will not 
affect the validity of the contract, if there be no participation or interest in the act 
itself, as selling goods by a foreign merchant, he knowing that they were intended to 
be smuggled into England. Holman v. Johnson, Cowper, 341. Waymell v. Reed, 

5 Term, 599.^ Hodgson v. Temple, 5 Tannton, 181. Beil on the Contract of Sale, 
Edin. 1844, pp. .22. Cheney v. Duke, 10 Gill & Johns. Rep. 11. Lord Abinger, in* 
Pchccat V. Angcll, 2 Cr. & M. Rep. 311 ; yet Ch J. Eyre, in Lightfoot v. Tenant, 
1^08. & Pull. 551, 556, held otherwise, and that the consideration must be meritori¬ 
ous. A Side of arsenic, know^g u. to be intended to commit murder, would not sup¬ 
port an action. And Mr. Justic^ Story .^Conflict of Laws, § 253,) considers that this 
doctrine contains such wholesome morality and enlarged policy as to be alyiost irresist¬ 
ible to the judgment. This has now become the prevailing law in the English courts. 
Langton v. Hughes, 1 Maulc & Sclw. 593. Cannan v. Bryce, 3 Barnw. & Aid. 179. 
In Steele a..Curie, 4 Dana’s K. Rep. 385, Ch. J. Robertson, after an examination of 
the authorities on this vexed (luestion, and without giving any detinite opinion 

« 

t Where a person from New York made a contract in Vermont for the sale of liquor, to 
bo retailed itlV;he latter state, in violation of its statute laws, it was hold, the vendor could 
maintain no action for the jirice in the courts of Vermont. The court will^ive no man a 
remedy on a contract made in contemplation of a violation of its laws. Tcrritt v. Bartlett, 
21 Vt. R. 184. The same rule was applied in Woyten v. Miller, 7 Smedes & JI. 880. But 
where no part of the contract was made in the state, an action may be brought thereon 
though the plaintiff knew the illegal purpose of the purchase. McConiho v. McMann, 
1 Wras. 9.5. BaeUraan r. Wright, Ib. 187. See also (ia«sett v. Gjdfre}', 6 Post. 415. 
Smith V. Godfrey, S Post. 379. Sortwcll v. Hughes, 1 Curt. 6. C. 244. Read v. Taft, 
3 K. I. J75. In Kreiss v. Scligman, S Barb. 439, it was held that even if the contract is 
wholly within the state, a bare knowledge by the vendor that the vendee intends to put 
the goods sold to an illegal use will not vitiate tlie jglc. In thi.s case Mr. Justice SeJdeu 
dllivered an able o])inion,in which iie denies the correctness of the decision in Langton v. 
Hughes, «»//)?•«. Im Tracy ». Tahnage, 4 ftonian, (14 N. Y.) 162, the Court of Appeals, 
(Selden, J., deliv(*-ing the opinion,) fully affirmed the principle of Kreiss r. Seligman and 
denied the authority of Langton v. Hughes. The decision was made upon great consid¬ 
eration. It was argued in 1855, and the court ordered a re-nrgument in 186#. Subse¬ 
quent to the decision the counsel for the defendant (thiee of the ablest counsel of the 
state,) moved for a re-argument, on the ground that the cases cited by Judge Selden in 
support of tlie doctring were exceptional cases. ^ 'I’he Oonrt, in an elaborate opinion de¬ 
livered by Mr. Justice Comstock, refused a re-argument, holding the decision to be law. 
The doctrine Kreiss v. Seligman may, therefore, b^ considered ns settled law in the 
St^te of New York? See Kennett v. Chambers, 14 How. U. S. 38, which was the case of 
a contract, before the recognition of Texas.by the United States, to assist a Texan o®cer 
in the war with Mexico, and therefore the coutract was i\[egal. 

VOL. n. 54 
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party to the contract; for the allowance is not for the sake of 
the party who raises the objection, but is grounded on general 
|»rinciples of policy, {a) A particeps criminis has been held to 
be entitled, in equity, on his own application, to relief against 
his own contract, when the contract was illegal, o^, against the 
policy of the law, and relief became necessary to prevent injury 
to others. It was no objection that the plaintiff himself was a 
party to the illegal transaction, {b) But if a party, who may be 
entitled to resist a claim on account of its illegality, waives that 


, thereon, suggested that the validity of the contract in the given case might depend 
upon the degree of turpitude evinced by the contemplated transgression of the law. 

With respect to contracts in restraint of trade, if they totally prohibit the carrying 
on of a particular business at any place within the state, they are void, for such a 
general restraint is injurious to the public.^ ■ But contracts for a limitedcrestraint, as 
that a man will not exercise his trade, or carry on his business in a particular place, 
or within certain limits, are valid, provided they were entered into for some good 
reasons, independent of the pecuniary consideration.'^ Mitchcl v. Reynolds, 1 P. 
Wins. 181. Horner v. Graves, 7 Bing. 735. Proctor u. Sargent, 2 Manning & 
Granger, 20. Malian v. May, 11 Mceson & Welshy, C.53. Chappell v. Brockway, 
21 Wendell, 157. Ross v. Sadghcer, lb. 1G6. The opinion of Ch. J. Parker, in the 
case of Mitchcl v. Reynolds, is very elaborate, and contains the princijilcs of law on 
the subject, with just discriminaiion.aiid great precision and accuracy. '' The opinion 
of Mr. Justice Bronson, in the New York cases, contains, also, well reasoned conclu¬ 
sions of law. ^ 

(u) Holman v. Johnson, Cowp Rep. 343. Mackey v. Brownfield, 13 Serg. & 
Rawle, 241, 242. Griswold v. Waddington, 16 Johns. Rep. 486. Langton u. 
Hughes, 1 Maule & Sciw. 593. Josephs v. Pebrer, 2 Barnw. & Cress. 639. See 
infra, p. 487, n. d. ‘ 

(/>) Eastahrook v. Scott, 8 Vesey, 456. St. John u. St. John, >1 Idem, 526, 535. 
Jackman i>. Mitchell, 13 Idem, 581. » 


t Agreements between the proprietors of boats running on the interior lakes of Ntyv 
York, regulating the price of freight and fare,pnd prohibiting the parties engaging in sim¬ 
ilar business out of the association, liave been declared void, as conspiracies in restraint 
of trade, and to coerce the puldic, under the 2 Rev. St. 691, § 8, and'at common law. 
Stanton v. Allen, 6 penio’.s R. 434. Hooker v. Vandewatcr, 4 Denio’s U, 349. In the case 
of Hilton''». Eckersley, 32 E. L. & Eq. l9S, it was held by the Q. R. that a bond, entered 
Into by the manufacturers of a certain district, to carry on their business, .according to 
resolutions to be passed by a majority the obligors, was void as against public policy 
and in restraint of trade. • t * 

2 Hartley v. Cummings, 6 M. G. & S. Rep. 247. Thomas v. Miles, 3 Ohio St. 274. Kins¬ 
man V. Parkhurst, 18 How. U. S. 289, Van Murter ti. Babcock, 23 Barb. 6W3. Lawrence 
». Kidder, 10 Barb. 641. Mott v. Mott, 11 Idem, 127. Whitney v. Slayton, 40 Maine,'224. 
Alcock V. Olberton, 6 Duer, (N. y.) 70. Heichew v. Hamilton, 8 Iowa, 606. Beard v. 
Dennis, 6 Indiana, 200. Jones ^ Lees, 88 E. L. & Eq. 818. 
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privilege, and fulfils the contract, he cannot be permitted to re¬ 
cover the money back ; and the rule that potior est conditio 
defendentis will apply, ^ If, however, the money be not paid 
over, but remains, in its transit, in the hands of the intermediate 
stakeholder^ the law will not permit a third person, who is thus 
incidentally coiinected with Hhe transaction, to set up the claim 
of illegality in the contmct between,the principal parties.^ An 
agent cannot shelter himself from paying over the money by 
such a plea, and the money advanced may be reclaimed, {b) 
When the transaction is of such a nature that the good part of 
the consideration can be separated from*that which is bad, the 
courts will make the distinction; for “the common law doth 
divide according to common reason; and having made ' 
that void that is * against law*, lets the rest stand.” (c) *468 

The geileral and rnorg libeAil principle now is, th^ 
where any matter, void even by statute, be mixed up with good 
matter, which is entirely independent of it, the good part shall 
stand, and the rest be held void; (c/)^ though if the part which is 


' (a) IIow's*!! V. Hancock, 8 Term Rep. 575. Burt v. Place, 6 Cowen’s Rep. 431. 

(6) Cotton V. Tliurlaufl, 5 Term Rep. 405. Smith v. Bickmore, 4 Taunt. Rep. 474. 
V]^cher v, tVitc.s, 11 Johns. Rep. 23. M’Allistcr v. Hoffman, 16 Serg. & Rawle, 147. 
Hastclow V. Jackson, 8 Barnew. & Cress. 221. • 

(c) 14 Hen. VIII. ch. 15. Hob. Rep. 14. Piggot^s case, 11 Co. 27 b. -Greenwood 
V. Bishop of London, 5 Taunt. Rep. 727. Lord Stowell said, that the admiralty 
courts adopt this rational rule of the common law, in respect to maritime contracts. 
The Nelson, 1 Hagg, Adm. Rep. 176. 

(d) Mouys V Leake, 8 Term Rep. 411. Kerrison v. Ctjle, 8 East’s Rep. 231. 
Hoft^e V. Synge, 15 Ea.st’s Rep. 440. Doe v. Pitcher, 6 Taun*. Rep. 359. Wigg v. 
Shuttleworth, 13 Ehs't’s Rep. 87. 


1 The rule of laV, that parties in pari delicto will be denied all relief both in law and 
equity, was iliscife.sed with uncommon ability by Nesbit, J., and approved by the court, in 
Adams v. lluirett, 6 Georgia R. 404. Unless parties to illegal tiausactious are in pan 
delicto, as well as parti^ipts criminis, the court will afford relief to the more iiinsvant party, 
when eqirn>'requires it. Schennerhoru v, Talraaii, 4 Kernnn, (14 N. Y.) 93. Tracy t?. 
Talrauge, lb. 162. 

2 But 4lio losing par,ty in a wager may recover from the stakeholder the money he had 

deposited with him, though the latter, after the detenniiiation of the wager, had, by the 
order of the depositor, paid over the money to the winner. Ruckman v. Pitcher, 1 Comst. 
B. 892. Bee also ^lorgan v. Grolf, 4 Barb. S. G. R. 624. But see Like o. Thompson, 9 
Barb. 816. • 

8 In Rand v. Mather, 11 Gush. 1, the Supreme Couryi, of Massachusetts, overruling a 
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good depends upon that which is bad, the whole instrument is 
void; {a) ^ and so I take the rule to be if any part of the consid¬ 
eration be malum in se, or the good and .the void consideration 
be so mixed, or the contract so entire, that there can be no ap- 
portionment. (b) ^ ^ 

IV. Of the contract of sale. « 

A sale is a contract for the transfer of property from onq per- 
son to another, for a valuable consideration; (c) and three things 
are requisite to its validity, viz: the thing sold, which is the 
object of the contract^ the pribe, and the consent of the con¬ 
tracting parties, (d) ^ 


(a) Best, J., in Biddell r. Leoder, 1 B. & Qrcss. 327. tr 

{b) Sootf 0 . Gillriiore, 3 Taunt, liep. 226. Lord 'iCenyon, in Mouys v. Leake, 8 
Term Kep. 411. Ilinde v. Chamberlin, 6 N. H. Rep. 225. Frazier v. Thompson, 
2 Watts & Serg. 235. 

[(■} Sir Willia'm Blackstonc defines a sale to bo " a trnn.smutation of property from 
one man to another, in con-sideration of some price or recompense in value.” 2 Cora. 
446. IlO'S, in his Treatise on the Law of Purchasers and Vendors, ado|)ls the same 
definition, and I take this occasion to recommend that work of Mr. Ross as a learned 
and faithful performance. It is republished in this country as part of the‘12th volume 
of the Law Library, edited by Thomas I. AVharton, Esq., a most valuable scries of 
publications to the profession. / 

(d) Pothicr,* Traite du Contrat do Ventc, n. 3. Bell’s Prin. L. S. sec. 85, 90- 
92. 


ormer ca^e, held, that a contract, part of which was void by the statntg of frauds, might 
be apportioned, and the rule that, if jiart of a contract i.s void by statute, the whole is void, 
was repudiated. Beard r. Dennis, 6 Indiana, 200. 

1 Til.'On r. Ilinces, 5 Barr’s K. 452. Morns v. Way, 16 Ohio 11. 469, 

3 It has been repeatedly held, that a contract for doing an act, in violation of .a statute 
imposing tr pi-wtlly, though containinj^'no exjiress prohibition of the act, but enacted as 
security against//’nurf or immorality, and not,merely for the purpo.se of revenue, is void. 
The courts will not uidndd a transaction which disregards such .statute'provisions. Cun- 
dell V. D.ivv-on, 4 M. G. & Scott’s It. 376. Ritchie r. Smith, 6 Id. 462. ‘Griffith ». Wells, 
3 Denio's It. 226. Tcrritt v. Bartlett, 21 Vt. It. 164. Brackett v. Hoyt, Fost. 264. But 
see Ilill y.'‘.:)mith, Morris, It. 70. Lewis v. Welch, 14 N. II. R. 294. Klhs v. Higgins, 32 
Me. 34. Stanley v. Nelson, 28 Ala. 614. , 

A contract in violation of a merely local or municipal law is equally void as if in viola¬ 
tion of a statute of iiiiiversa! iqiplication. Beman v. Tugnot, 6 Sandf. S. C. R. 163. Har¬ 
ris V. Runnels 12 How. U. S. SO. 

' I 

* Mr. -Justice Wayne has defined a sale “ to mean at all times a contract between parties, 
to give and to pa.s8 rights of [iroperiy for money; which the buyer pays, or pmmises to 
pay, to the seller, for the thing bought or sold.’*^ Williamson v. Berry, 8 How. U. S. 644. 
Noy’s Max. ch. 42. Shop. Touc^j- 244. 
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(1.) The thing sold must have an actual or potential exist¬ 
ence, {a) and be specific or identified, and capable of delivery, 
otherwise it is not ^triqtly a contract of sale, but a special ox ex¬ 
ecutory agreement, {b) If the subject-matter of the sale be in 
existence, and only constructively in the possession of the seller, 
as by being in the possession of his agent or carrier abroad, it 
is nevertheless a sale, l^iough a conditional or imperfect one. 


(а) It is surtit'icnt that the thing contracted for has a potential existence; and A 
single hope or expectation of means founded on a right in esse, may be the object of 
sale, as the next east of a fishcrinau's net, or fruits or animals not yet in existence, or 
the good-\vi4 of a trade. But a mere possibility or contingency, not coupled with 
any interest in, or growing out of property, as a grant of the wool of the sheep the 
gwfttoi; may thereafter buy, or the cxpectnney of an heir apparent, i.s void as a sale.l 
Dig. 18, 1, 8. Pothier, Cont. de.Ventc, n. 5, 6. Plowd. Rep. 13 a. Grantham v. 
Hawley, H#b. Rep. 132. Harg. Co. ftitt. lib. 1, n. 363, S. C. Robinson v. Mac- 
doimell, .6 Maiile & Selw. 228.* Com. Dig. tit. Grant, D. Carleton v. Leighton, 3 
Meriv. 667. See infni, vol. iii. 64. See also infra, p. 504. A covenant to pay out - 
of future profits of an exUting office is good. Clapham v. Moyle, 1 Lev. Rep. 155 
Mr. Bell, in liis Principles of the Law of Scotland, p. 30, (a work very comprehensive 
but admirably condensed,) states that the hope of succession may be the subject of 
sale; but in the case from Mcrivale, Lord Eldon held, that such an expectancy could 
not be the subject of assignment or contract. Reversionary interest and expectancies, 
founded on settlements and cntailments, arc the subject of sale, us, see post, 475 ; but 
a mere hop^ where there is no existing rigli^ sustaining the expectation, as where the 
ancestor i.s -s^sed in fee simple, with a jiower of alienation and devise, is not the sub¬ 
ject of a valid sale. But see post, 475, n. c. A bill or note, or inland bifl of exchange, 
is not the subject of sale, unless it be such a security in the hands of the seller that he 
could sue on it at maturity."'^ Powell v. Water!?, 8 Cowen, 689. Cram v. Hendricks, 
7 Wend. 589. Muip) v. Commjs. Company, 15 Johnson, 44. But foreign exchange 
in the hands of the drawer is a subject of traffic and sale — a commodity bought and 
sold like merehaiuKse. Bankers’ drafis arc also existing things in action, and subject 
to tfie like traffic. 'L’he drawer sells his foreign bill as money or funds abroad. His 
credit abroad is to t'tic payee equivalent to cash, and the bill of exchange is the instru¬ 
ment of tran.«fer. The commission charge on th^transfer is part of the price of the 
sale, and not usurious, llolford v. Blatehford, 2 Sandford’s Ch. Rep. 149. 

(б) Rondeau u.‘Wyatt, 2 H. Blacks. 63. Mucklow v. Mangles, 1 Taunt. Rep. 318, 
Groves v. Buck,^ Maule & Selw. 178. 


1 A bill o^sale of existing property, with a power to the purchaser to seize future crops, 
passes no title to the latter until the vendee actually takes possession. When he does so, 
howcvor,,the property,vests in him against an execution creditor. Congreve v. Evetts, 26 
E. L. & Eq. 493. Hope v. Hayley, 34 Ib. 189. 

2 An assignment of a ship, and all oil and cargo whicli might be caught or brought home 
in said ship, is a*valid assignment in equity, as well of the future cargo to be taken 
during the voyage, as of the cargo, if any, existing at the time. Langton v. Horton, 1 
Hare’s R. 649. 


54* 
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depending on the future actual delivery, (a)^ But if the article 
intended to be sold has no existence, there can be no contract 
of sale. Thus, if A. sells his horse to B.,,an3 it turns out that 


f 

(a) Bo}d V. Siffkin, 2 Campb. Rep. 326. Withers v. Lyss, 4 Idem, 237. In the civil 
law, owner-ship in the seller at the time of the contract was not essential to its validity. 
Dig. 15, 1, 1, 57. Ilcinccc. Elcin. Jiir. Second. Ord. Inst. lib. 3, tit. 24, sec. 905. 
Pothier, Contrat de Ventc, n. 7. In Bryan v Lewis, Ryan & Moody, 386, Lord Tcn- 
terden ruled, that if goods bo sold to be delivered at a future day', and the seller has 
not the goods, nor any contract for them, nor any reasonable expectation of receiving 
them by consignment, but intends to go into the market and buy them, it was not a 
valid contract. It was a mere wager on the price of the commodity. This is con¬ 
trary to the rule at law, as suggested by Lord Chancellcr Parker, in Cud v. Rutter, 
1 P. Wms. 570. The observation of Lord Tentcrdcn, in this case, is said to bjj a 
mere dictum, and unsupported by any other case. Wells r. Porter, 3 Scott, 141. fn 
this last case in the C. B., it was held, that time bargains in foreign funds were not 
illegal or void at common law ; and in Ilibblewhite u^M’Morine, 5 Meosoii & W. 462, 
the decision of Lord Tcnterdeii, in Bryan v. Lewis, was completely overruled. Mr 
Bell says, that where the distinction exists itetween sale as a transfer of ])roperty and 
sale as a contract, as in the civil law, Holland, Scotland, &c., a thing wliieli belongs 
to another may be the subject of sale, and the seller must make good the contract, or 
answer in damages. But that in England and Americ.a, as a .sale is a transfer of 
property, it cannot exist as to property not belonging to the seller at the time. Bell 
on the Contract of Sale, Edin. 1844, pp. 26, 27. In P’rance, by the Cot^c Civil, No- 
1616, on a contract of sale of goods which can be purchased in the market, the seller 
is bound to fulfil the contract. By tlie N» Y. Rcviwd Statutes, .3d edit. y'll. i. 892, in 
order to pievu'it stock-jobbing, it is declared that all contracts, wiitten or verbal, for 
the sale or transfer of stocks, are void, unless the ji.irty contracting to sell be, at the 
time, in the actual jiossession of tlie evidence of the debt or intere.^t, or otherwise 
entitled in his own right or witli due authority to sell the satne;'-^ and all wagers upon 
the price of stock are void.'* The Engh-h statute of? Geo. II. o. 8, was made to pre¬ 
vent stock-jobbing, and which the statute termed an infamous praefice. The discus¬ 
sions in the English eoiirts on this, statute have been many and interesting, and the 
Opciation of the statute made sulijeet to important distinctions. An agreement to 
transfer stocks for a valualde consideration to he paid, though the seller was not at 
the time itetually possessed of, or eilfiitled to the stock, in his own right, has been hejd 
not to be within the statute, which only applied to fictitious sales of stocks. Morti¬ 
mer u. M’Callan, 6 Meeson & Welsbv, 58. S. C. 7 Id. 20. 9 Id. 636. 

. ’ '• 


1 There is no implied contract that the vendee shall pay the vendor for anything done 
to the article previous to delivery, dole v. Kerr, 20 Vt. K. 21. 

2 It has been decided, in .Massachusetts, tliat a sale, by a pledgcr^of stocks, of which the 
pledgee holds the certificates, but which the pledger is authorized to sell, is not witliiu the 
New York .Statute, cited in the nol^, supra. Thomp.son v, Alger, 12 Met. Rt,42S. 

3 These sections of the Revised Statutes were repealed by chap. 134 bf the Laws of 1868, 
and it was enacted that contracts for the sal&of stock shall not bp Void or voidable bo- 
catisc the party contracting to is not the owner or possessor of the stock. 
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the horse was dead at the time, though the fact was unknown 
to the parties, the contract is necessarily void. So if A., at 
New York, sells to B. his house and lot in Albany, and the 
house should happen to have been destroyed by fire at 
the time, and the parties are * equally ignorant of the *469 
fact, the fofindation of the,contract fails, provided the 
house, and not the groujid on which it stood, was the essential 
inducement to the purchase, (a)^ The civil law came to the 
same conclusion on this point. (6) But if the house was only 
destroyed in part, then if it was destroyed to the value of only 
half or less, the opinion stated in the civil law is, that the sale 
would remain good, and the seller would be obliged to allow a 
ratable diminution of the price. Pothier thinks, however, (c) 
that in equity the buyer ought not to be bound to any part or 
modiliccy;ion of the contract, yrhen the inducement of the con¬ 
tract had thus failed; a*hd this would seem to be the reasoning 
of Papinian, from another passage in the Pandects, [dj and it is 
certainly the more just and reasonable doctrine. The Code Na¬ 
poleon (c) has settled the French law in favor of the opinion of 
Pothier, by declaring, that if part of the thing sold be destroyed 
at the tinie, it is at the option of the buyer to abandon the sale, 
or to take the part preserved, on a reasonable abatement of 
price.; ai#d, I presume, the principles contained in l^ie English 
and American cases tend to the same conclusion, provided the 
induccmtmt to the purchase be thereby materially affected. 

, Where the parties hiui entered into an agreement for the sale 
and purchase of an interest in a public house, which was stated 
to*have had eight years and a half to come, and it turned out 
on examination that the vendor had an interest of only six years 
in the house, Lord Kenyon ruled, {/) that the buyer had a right 


(a) Dig. 18, 1,.57. Potliier, Coni, dc Veiite, ii. 4. Hitchcock v. Giddings, 4 

Price’s itep. 1^5. S. C. DiinieU’s Exch. Rep. 1.. Story’s Com. on Eq. Jurispru¬ 
dence, 157. Allen v. Hammond, H Peters’s U. S. Rep. 63. 

(h) Dig. 18, 1, .57. 

(c) Tmitedu Contract de Vente, n. 4. 

(J) Dig. 18, 1, 58f (e) No. 1601. 

{/) Farrcr v. Nightingale, 2 Esp. Rep. 639. • 


t Strickl.ind v. Turner, 14 E. L. & Eq, 471. Couturier v. U^i^tie, 16 Id. 662. 20 Id. 
633. 38 Id. 8. 
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to consider the contract at an en(^, and recover back any money 
which he had paid in part performance of the agreement for the 
sale. The buyer had a right to say it was not the interest he 
had agreed to purchase. So, in another case, and upon 
* 470 the same principle. * Lofd Eldon held, (a) that if A. pur¬ 
chased a horse of B., which, was warranted ^sound, if it 
turned out that he was unsound, the buyer might keep the horse, 
and bring an action on his warranty for the difference of the 
value; or he might return the horse, and recover back the money 
paid; though if he elected to pursue that course, he must be 
prompt in rescinding the contract, (b) There are other cases, 
however, in which it has been held, (c) that it was no defence 
at law to a suit on a note or bill, that the consideration partiajly 
failed, by reason that the goods sold were of an inferior quality, 
unless clear fraud in tlie sale be made out; and the courts refer 
the aggrieved party to a distinct and independent remedy. But 
if a title to a part of the chattels sold had totally failed, so as to 
defeat the object of the purchase, as if A. should sell to B. a 
pair of horses for carriage use, and the title to one of them 
should fail, it is evident, from analogous cases, that the whole 
purchase might be held void even in a court of law. r In case 
of a sale of several lots of real property at auction, the purchaser 
purchased jjthree lots, and paid the deposit money, bu<f the title 
to two of the lots failed, and Lord Kenyon ruled, (d) that it was 
one entire contract; and if the seller failed in making title to 
any one of the lots, the purchaser miglit rescind the contract 
and refuse to take the other lots. "^I'lie same principle was 
advanced in the‘case of Judson v. Wass, (e) which was the 


(а) Curtis v. Haniiay, 3 Esp. Hep! 82. *' 

(б) Bullcr, J., 1 Term llep. 13C; and in Compton u. Bum, E.sp. Dig. 13. 

(c) Morgan v. Richardson, 1 Carnpb. N. P. Rep. 40, n. Plcmings. Simpson, Ibid. 
Tye V. GWynne, 2 Idem, 346. 

(c/) Chambers v. Griffiths, 1 Esp. Rep. 150. 

(e) 11 Jolins. Rep. 525. There are conflicting cases on this point; hut in the 
English law the better opinion seem-s to be, that if a purchaser contracts for tho 
entirety of an estate, and a good title eun only be made to a part of it, the purchiuser 
will not bo compelled to take if. This was the decision in Roffey v. Shallcross, 
4 Madd. Ch. Rep. (227,) 122, Phil, cd., and in Dalby v. Pullen, 3 Simons’s Rep. 29. 
In Cassamajor v. Strode, (1 Cooper's Sel. Ca. 510, 8 Conden. Gh. Rep. 516, S. C.) 
Lord Chaneellor Brougham said, that tho decision of Lord Kenyon, in Chambers v. 
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purchase of several lots of land; and the purchaser was held 
to be entitled to have a perfect title according to contract, 
without any incumbrance, or he might disaffirm the sale, and 
recover back his deposit, (a) 

(2.) On tjie subject of the claim to a completion of the pur¬ 
chase, or to the payment or* return of the consideration- 
money, * in a case wher« the title or the essential quali- * 471 
ties of part of the subject fail, and there is no charge of 
fraud, the law does not seem to be clearly and precisely settled ; 
and it is difficult to reconcile the cases, or make the law har¬ 
monize on this vexatious question. The rules on this branch 
of the law of sales are in constant discussion, and of great prac¬ 
tical utility, and they ought to be distinctly understood. It 
would seem to be sound doctrine, that a substantial error be- 
tween th^ parties concerning flie subject-matter of the contract, 
either as to the nature of the article, or as to the consideration, 
or as to the security intended, would destroy the*consent requi¬ 
site to its validity. (6) ^ The principles which govern the subject, 


Griffiths, wa% not sound doctrine, and was contradicted by the cases of James u. 
Shore, I St^rkie, 426, and Roots v. Dormer, 4 Barnew. & Adol. 77. He further said, 
th. 1 t Lord Ei^on, in the note to Roffey c. Shallcross, carried the rule too far the other 
way. Tlie principle laid down by Lord Brouyham as the medium one* was, that the 
purchaser was not to be lct..off from his contract for one lot, on the ground that the 
title to the other was bad, unless it appeared frtfm the circumstances that the two lots 
were so connected tb^it the purclvaser would not have bought, except in the expecta¬ 
tion of possessing both lots. 

(а) If a party h.is entered into a contract by the fraud of t^e other party, he may 
on discovering the fraud, and on the earliest notice, rescind the contract and recover 
whatever he has advanced, on offering to do whatever be in his power to restore the 
offier party to his former'condition. Masson v. IV)vet, 1 Denio, 69. 

(б) Thornton u. Kempster, 5 Taunt. Rep. 786. Several cases on the same subject, 
and in support of'the doctrine in the text, are referred to in 1 Bell's Com. 242, 295, 
in notis, as havin| been decided in the Scotch courts. By the Civil Code of Louisi¬ 
ana, art. 2496-2519, a redhibitory action is provideddbr the avoidance of a sale, on 
account of some vice or defect in the thing sold, which renders it either Absolutely 
useless, or ks use so inconvenient and imperfect that it mus,t be supposed that the 

buyer would not have purchased it had he known of the vice. Where a fact in the 

• • 


1 Sheldon a. Capron, 3 R. I. 171. In this case, an auctioneer knocked off lot No. 25 to a 
bidder who supposed It to be No. 24; audit was held that nothing passed for want of 
agreement between the parties. 
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as to defects in the quality or quantity of the thing sold, require 
a more extended examination; and they are the same in their 
application to sales of lands and chattels.. 

In the case of a purchase of land, where the title in part fails, 
the court of chancery will decree a return of tl\e purchase- 
money, even after the purchase has-been carried completely into 
execution, by the delivery of the deed and payment of the 
money, provided there had been a fraudulent misrepresentation 
as to the title, (a) But if there be no ingredient of fraud, and 
the purchaser is not evicted, the insufficiency of the title is no 
ground for relief against a security given for the purchase- 
money, or for rescinding the purchase, and claiming restitution 
of the money. The party is remitted to his remediest^t 
*472 law on his covenants to * insure the title. (6) In Frisbee 
V. Hoffnagle^ (c) the purchaser, ip a suit at law'bpon his 
note given to the vendor for the purchase-money, was allowed to 
show in his defence, in avoidance of the note, a total failure of 
title, notwithstanding he had taken a deed with full covenants, 
and had not been evicted. But the authority of that case and 
the doctrine of it were much impaired by the Supreme Court in 
Maine, in a subsequent case, founded on like circumstances ; (^d) 

^ <- 

I' 

sale of land iii equally unknown to both parties, or each has equal information, or the 
act is doubtful from its own nature, and the parties have acted in good faith, equity 
will not interpose. McCobbi;. Uiclialdsoit, 24 Maine 11. 82. 

(a) Edwards v. M’Lcay, Cooper’s Eq. Kop. 308. «Eenton v. Browne, 14 Ves. 144. 
(i) Abbott V. Allen, 2 Johns. Ch, Kep. 519. ISarkhamsted v. CLsc, 5 Conq. Rep. 
528. Banks v. Walker,-before Ass. V, Ch., 2 Sandford’s Ch. U. 344. In Brown w. 
Roves, 19 Martin’s La. Rep. 235, it was held, that so long as the buyer is, in the 
peaceable and Undisturbed possession of the thing sold, he cannot withhold pay¬ 
ment, on the pica of a want of tirt^ in the vendor. By tfie civil law, also, a puf- 
chascr in possession could not rescind the contract, nor prosecute the vendor, on the 
ground of no title. Code, lib. 8, tit. 45, 1, 3. Pothier, Traitd du Contrut do Vente, 
art. Prelim. 

(c) II Johns. Rep. 50. > 

(d) Lloyd V, Jewell, 1 Grcenlcaf’s Rep. 352. See also Wrinkle i». Tyler, 1.5 Mar¬ 

tin’s La. Rep. 111. In Tallmadgc v. Wallis, 25 Wendell, 117, the chancellor sup¬ 
posed that the Supreme Court of New^York, in Frisbee v. Iloifnaglc, erred in the 
application of a correct principle to the case, because it did not appear thattliere was 
a total failure of (jonsidcration,'as there was no eviction. It was conceded by him, 
that on a total failure of title in a conveyance of land, and when ifo interest or pos¬ 
session passed, that fact was a good plea in bar of a suit on the'bond given for the 
purcliase-money. • » 
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and they were afterwards in a degree restored, by the doubts 
thrown over the last decision by the Supreme Court of Massa¬ 
chusetts, in Knapp v. Lee. {a) The same defence was made to 
a promissory note in the case of Greenleaf v. Cbok, [b) and it 
was overruled on the ground that the title to the land, for the 
consideration of which the* note was given, had only partially 
failed; and it was saidfthat to make it a good defence in any 
case, the failure of title must be total. This case at Washing¬ 
ton is contrary to the defence set up and allowed, and to the 
principle established, in the case of Gray HandJdnson; [c) 
but it seems to be supported by the case of Day v. Nix^ {d) 
where it wasi decided, by the English court of C. B., that a par¬ 
tial failure of the consideration of a note was no defence, pro¬ 
vided the quantum of damages arising upon the failure 
was not*susceptihle of ^definite computation, [e) * The * 473 

cases are in opposition to each other, and they leave the 


(n) 3 Pick. Hep. 452. ,Bat the case of Frisbee v. Hoffnagle has been virtually 
overruled in Vibbard v. .Tohnson, 19 Johnson, 77, and is not now regarded as author* 
ity. See W^iitncy t’. Lewis, 21 Wendell, 132, 134. 

(b) 2 Wheaton, 13. * 

(c) 1 Bali’s Hep. 278. , 

((/) 9 MotJ^e’s Rep. 159. . • 

(e) It seems to be now settled in the New York decisions, that on a partial failure 
of a consideration on a sale, the defendant may recoupe his damages, on a breach of 
the plaintiff’s cbntract of warranty. Reab y. MeAliitcr, 8 Wendell, 109. Still v. 
Hall, 20 Id. 51. Batterman v. Pierce, 3 Hill, 171. The recoupemmt is not as aset-off 
but allowed to av^id circuity of action, and it is founded on the plainest principles of 
justice. Goodwin a. Morse, 9 Metcalf, 279. Under the N. Y. R. S. vol. ii. 406, sec. 
77, the.defendant ipay recoupe in an action upon a scaled as well as upon an unsealed 
instrument. He may avail himself, by way of recoupemeni in case of fraud by mis- 
ilppresentation on the part of the vendor. VaR Epps v. Harrison, 5 Hill, N. Y. 
R. 63. The equitable doctrine of recoupement is of recent origin, and is well calcu¬ 
lated to save litigation. It is a question whether evidence by way of recoupemeni. can 
be received under the general issue without notice with the plea. The majority of 
the court held tlfat it could notin Barber v. Rose, 5 Hill’s N. Y. Rep. 76.^ In Sedg¬ 
wick on the Measure of Damages, eh. 17, the more modern and liberal doctrine of 
set-off or rh:oupement of damages in reduction of the plaintiff’s claim, is considered 
quite at large, and Ihe^numerous cases are ably reviewed and criticized!' The doctrino 
of set-off, or the compensation of one debt for another, came from the courts of 
equity, who I'yere in possession of the doctrino long before the courts of law inter¬ 
fered, and it was lirst introduced with the statute of 5 Geo. II. The doctrine was 
borrowed from the doctrino of compcnsittion of the civil law.' Dig. 16, 2, de Com- 
pensationibus. The set-off was confined at law to mutwal debts, but the statutes of bank- 
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question, how far and to what extent a failure of title will be a 
good defence, and between the original parties to an action for 
the consideration-money on a contract of sale, in a state of pain¬ 
ful uncertainty, (a) I apprehend that in sales of land, the tech¬ 
nical rule remits the party back to his covenants ^n his deed ; 
and if there be no ingredient of fraud in the case, and the party 
has not had the precaution to secure himself by covenants, he 
has no remedy for his money, even on a failure of title. This 
is the strict English rule, both at law and in equity; and it 
applies equally to chattels, when the vendor sells without any 
averment of title, and without possession, (b) In sales of chat¬ 
tels, the purchaser cannot resist payment in cases free from 
fraud, while the contract continues open and ho has possessiofl. 
But in this country the rule has received very considerable relax¬ 
ation. In respect to lands, the saitie rulq has been considered to 
be the lav/ in New York ; (c) while, on the other hand, in South 
Carolina, their courts of equity will allow a party suffering by 
the failure of title, in a case without warranty, to recover back 
the purchase-money, in the sale of real as*well as of personal 
estates, {d) 

In cases where the consideration had totally failed,* the Eng¬ 
lish courts have admitted that fact to constitute a goofl defence 
between l^ie original parties to a bill of exchange; '^though ‘ a 


rapts cmi»racefl mutual rrerf/Zs, and which, ca'at <en«t«t, imported unliquidated damages, 
and this more liberal jiractice was adopted in chantcry. Grovn v. Dubois, 1 Term, 
M2, tlx parte Deeze, 1 Atk. 228. James v. Kynnier, 5 Vesey, *108. Duncan v. 
Lyon, .3 Johnson’s Ch. i'iep. 351. T. C. & D. Railroad Co. v. Rh<7dcs, 8 Alabama R. 
N. >S. 206. In the case of Whitbeck v. Skinner, 7 Hill, N. Y. 11. .’53, the defendant 
was admitted to set up byway of recoupement an adverse claim under the same agree¬ 
ment, to-save needless suits. » * 

’ «■ 

(o) The general rule in the English law that the partial failure of performance 
by one party to a contract, for which there may be a compensation in damages; does 
not authorize the other party to put an end to it. Franklin v. Miller, 4 Adolph. & 
Ellis, 699.^ 

{b) Tanfield, Ch. Baron, in Roswel v. Vaughan, Cro. Jac. 196, Medina v. Stough¬ 
ton, 1 Salk. Rep. 210. Brce v. Holbccb, Doug. Rep. 654. Lord Alvanldy, in John¬ 
son V. Johnson, 3 Bos. & Pull. 170. Urmston v. Pate, cited in Sugdon’s Law of Ven¬ 
dors, 3d edit. 346, 347, and in 4 Cruise’s Dig. 390, (Eng. edit.) ahd in Cooper’s Eq. 
Rep. 311. ' 1 Fonb. 366, n. • ' t. 

(c) Frost V. Raymond, 2 Gaines’s Rep, 188. Abbot v. Allen, 2 Johns. Ch. Rep. 

523. Gouvernour v. Elracndorf, 5 Johns. Ch. Rop. 84. * 

(d) Tucker v. Gordon, 4 Desuuss. 53, 58. 
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partial failure of the consideration is no defence, (a) But 
with us, a partial as well as total failure of the *consid- *474 
eration may be given in evidence by the maker of a note, 
to defeat or mitigate, as the case may be, a recovery. (6) ^ In 
Indiana, by^ statute, 1831, in actions upon specialty or other 
contract, excepting conveyances of real estate, and paper nego¬ 
tiable by the law merchant, the defendant may allege the want 
or failure of consideration, in whole or in part. He may allege 
fraud or breach of warranty; and if he shows that the article 
was of no value, or had been returned or tendered, he destroys 
the action, (c) In North Carolina, a total failure of considera¬ 
tion may be given in evidence in a suit on a promissory note, 
though a partial failure cannot, and the relief is by a distinct 
suit, (d) In equity, as well as at law, the defendant, for the 
purpose \)f preventing ^ircuity of action, may show, by way of 
defence, in order to lessen or defeat the recovery, a total or par¬ 
tial failure of consideration, as the case may be, when sued for 
the consideration of a sale, or upon the security given for the 
purchase-money, (e) In Illinois, by statute, a want of title in 
the vendor of lands may be set up by the vendee on the note 
given fof the purchase-money, as a failure of the considera¬ 
tion. (/)• So, the true value of articles sold may be shown in 


(а) Morgan v. Kichardson, 1 Campb. N. P. Jlep. 40 n. Tye v. Gwynne, 2 Idem, 
346. Mann y. Lent, 10 Barnow. & Cress. 877. 

(б) Hills V. BanniStcr, 8 Cowrfli’s Rep. 31. Sill v. Rood, 1.5 Jolinson, 2.30. Payne 
V. Cutler, 13 Wendell, 605. Cook v. Mix, 11 Conn. Rep. 432. Revised Statutes of 
Illinois, edit. 183;), p. 484. See sup. pp. 472-3 n.; the eases from 8 and 20 Wendell 
and 3 Hill. In Jolveson n. Titus, 2 Hill’s Rep. 606, mere inndiqmii'y of eonsideration, 
without warranty or fraud, i.s no defence to a promissory note ; hut tnoVe toaut of con¬ 
sideration is a defence to any executory contract. •But again, in Scudder v Andrews, 
2 McLean’s C. C^ Rep. 464, it was held, upon what was deemed the weight of author¬ 
ity, that a totaljfailure of consideration was a good defence to a iiromitisory note 
between the original parties, though a partial failure ivould not be a defence. 

(c) Wynn v, ftiday, 2 Blaekf. Ind. Rep. 123. In Georgia, by statute 0^1836, par¬ 
tial failure of consideration in any contract may he given in evidence. 

(d) WasTihurn v. Picot, 3 Dev. Rep. 390. See supra, pp. 472-3, note. 

(fi) Le^wis V. Wilsop, 1 Edw. N. Y. Ch. Rep 305. 

(/) Mason v. Wait, 4 Scammon, 127. The law allows a total or partial failure of 


1 In Vermont, the maker cannot avail ^nrasclf of such partial failure., unless he has 
offered to rescind the contract. Burton v. Schermerhoiw, 21 Vt. R. 289. 

VOL. ii. 53 > 
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reduction of the price, even on a note given, as between the 
original parties, in cases of sales with waiTanty, or fraudulent 
representation, though the article has not been returned; and 
this* is allowed to avoid circuity of action, (a) In Louisiana, 
the failure of consideration, either in whole or in p^rt, in a con¬ 
tract of sale, has been held to be a "defence as far as it goes ; on 
the principle that matters which diminish, as well as those which 
destroy the demand, may be pleaded in defence of the suit, (d) 


* consiileration, in every note or instrument for the payment of money or projwty, to 
be set up as a defence. The object of the Act is to prevent a multiplicity of actions, 
Duncan v. Charles, Id. 561. 

(fi) M’Alistcr w. Reab, 4 Wendell’s Rep. 483. S. C. 8 Idem, 109. Miller r. Smith, 
1 Mason’s Rep. 437. Stcigleman r. Jeffries, I S. & Rnwle, 477. Becckcr ?*. Vfoo- 
mnn, 13 Johnson, 302. See, also, to the same point, Street r. Rlny, 2 B. & Adolph. 
456 j Poulton v. Lattiniore, 9 B. & Cre.ss. 250; Pearson r. Wheeler, Kyivj & Moody, 
303 ; Harrington v. Stratton, 22 Pick. Rep. 510. In'this last ease, the aulliorities /wo 
and eon. were extensively examined.^ In the two cases of Street r. Blay, and of Ponl- 
ton Lattimore, it is settled, that where an article is wairantcd, and the warranty not 
complied with, the vendee may refuse to receive the article at all, or Ik; m.iy receive it, 
and bring a cross action for the breach of the warrant}', or, without bringing a cross 
action, lie may nso the breach of the warranty in reduction of tlie damages, in an 
action by the vendor for the price. There is a very learned discussion and citation of 
authorities under tlie ease of Cutter v Powell, 6 Term, .320, in Smith’s Leliiding Cases, 
laiw Library, N. S. vol. xxviii. on the vexed question as to the remedv on special 
contracts. rem|iining in part iinjierformcd. To the accumulation of Kiig^sh cjis^'s, t,hc 
learned American editors of the Law Library have given also a view of the American 
CJises on the .same subject. In Ferguson c. Huston, 6 Missouri Rep. 407, it was held, 
after an elaborate examination of tlie '.mtlioritics, that defect or nnsoundness in a chat¬ 
tel sold cannot he set up in bar of a recovery on a nqte given fo]; such clnittcl, unless 
the vendee, on the discovery of such delect or misonndncss, returns, it offers to return 
the chattel, or sliows it tpUtc valucle.ss In the. learned oiiinion of tfee dissenting judge 
it was held, that the retention of the chattel, in a ease of fraud or hreaeh of warrality, 
was no waiver of the purchaser’s right of defence on these groiinife, by way of mitiga¬ 
tion of damages, and to preient cirj'uity of action. If, however, he meant to rescind 
the contract for the fraud or defect, there must then have been shown a return, or ten¬ 
der of a return of the article. 

(fi) Evans i>. Gray, 12 Martin’s La. Rep. 475, C47. But in Fukon v. Griswold^ 

7 Martin's La. Rep. 223, it was held, tliat the vendee of land could ,not refuse pay¬ 
ment of tftc price, nor could he require surety from the vendor until suit Iwoaght to 
evict him. And it seems now to be settled in South Carolina, that, on a acilc of land, 
a defect of title in the vendor is no defence at law to a suit on the note given for the 
consideration-money, so long ns the purchaser remains in jiosscasion under an equita¬ 
ble title. Carter v. Carter, 1 Bailjy’s Rep. 217. Bordeaux u. Cave, Ibid. 250. West¬ 
brook V. M’Mitlan, Ibid. 259. , ' 


^ See, alsc’i Cook v. Castner, 9 Cush. 266. 
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The discovery by the vendee, before payment, of incumbrances, 
is also held, in Pennsylvania, to be a valid defence, in a suit for 
the purchase-money, tc the amount of the incumbrance, whether 
there existed a general or special warranty, (a) The defend¬ 
ant may, by way of defence, show a breach of warranty as to 
the articles sold, without either returning them, or giving notice 
to the vendor to take them away. (5) In Virginia, it was pro¬ 
vided by statute, in 1830, that a defendant might allege, by way 
of plea, not only fraud in the consideration or procurement of 
any contract, but any such failure in the consideration thereof 
or any such breach of warranty of the title or soundness of per¬ 
sonal property, as would entitle the defendant, in any form of 
8)ip4ion, to recover damages at law, or to relief in equity. The 
rule in Ohio is, that the fraud must go to the whole considera¬ 
tion, or fhe payment o:^ a noth cannot be avoided at law, upon 
the ground of fraud, (c) This is also the law in Kentucky ; and 
a plea going only to a part of the consideration is bad. {d) 

* There has been much discussion and diversity of * 475 
opinion on the subject of rescinding and of enforcing 
the specific performance of contracts, in the cases of partial 
failure of*the consideration. In one case, (e) Lord Kenyon ob¬ 
served, when sitting in chancery, that the court had gone great 
lengths ill compelling parties to go on with purchasos, contrary 


(a) Cliristy v. Reynolds, and '<4'od v. Gallagher, 16 Serg. & Rawle, 258, 261. 

(/>) Steiglemairn. Jeffries, 1 Idem, 477. * 

* (c) Harl m v. Read, .3 Oliio R. 285. ^ 

(ti) .Uelany v. Vaughn, 3 Bibb’s Rep. .379. Wallace v. Barlow, Ibid. 168. The rule 
in South Carolina in respect to warranty of title, both as to real and personal prop- 
yty, is thoroughly discussed and stated by Mr. Justice Earle, in Moore v. Laiihani, 
3 Hill’s S. C. Rep. 299. In regard to tl^o construction of the warranty of title, tlicre 
is no tiirt'erenco between real and personal ]>roperty. Every covenant of general war¬ 
ranty of title is held to be a covenant of seisin, and the vendee may bring covenant on 
the warranty, oi’rcsist an action for the price, without actual eviction, and whether 
there has been a partial or a total failure of consideration. A total or partial failure 
in regard tti title, as well as a total or partial failure in regard to soundness, will avail 
a purcliaser of personal property as a valid defence, when sued for the purchase- 
money, to the some extent, in the same form, and upon the same principles, as the 
like failure w^tuld avail a purchaser of real estate. The jurisprudence of South Caro¬ 
lina is thus rendered free from embarrassing distinctions on this subject, by the com¬ 
prehensiveness, simplicity, and certainty»of the rule. 

(e) Pool V. Shergold, 1 Cox’s R. 273. 
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to their original agreement and intention; but he said a case 
might be made out sufficient to put an end to the whole con¬ 
tract, when the seller could not make a good title to part of the 
subject sold. In the case of the Cambridge Wharf, the seller 
made title to all the estate but the wharf, and that^part of the 
land was the principal object of the buyer in making the pur¬ 
chase, and the buyer who had contracted for the house and 
wharf was compelled to complete the purchase without the 
wharf. But, as Lord Kenyon truly observed, that was a deter¬ 
mination contrary to all justice and reason. There have been 
a number of hard cases in chancery, {a) and in which perform¬ 
ance has been enforced, though there was a material variance 
between the actual and supposed circumstances of the subjacf:, 
and when those circumstances were .wanting which were the 
strong inducement to the contract. Tl^ese cases had‘gone to 
such extravagant lengths, that Lord Erskine declared*(^) he 
would not follow them, nor decree specific performance, when 
the main inducement to the purchase had failed. In many 
cases, however, where the title proves defective in part, or to an 
extent not very essential, specific perforrhance will be decreed, 
with a ratable deduction of the purchase-money, by way of 
compensatioh for the deficiency, (c) < 


i 

(r/) Several eases of that kind arc alluded to by Lord Eldon, in 6 Vcs. 678 ; and see 
also, Oldfield v. Round, 5 Idem, 508. * • 

(5) Hidsej V. Grant, 1.3 Ves. 78.' Stnpylton v. Seott, Ilud. 426. *’ 

(c) Miili^fjin V. Cooked, 16 Ves. 1. KiTig v. Bardeaii, 6 Johns. Cfl. Rep. 38. Sipith 
V. Tolehi r, 4 Russell’s Rep. .305. Soule v. Ileermiui, 5 La. Rejj. 358. See » state¬ 
ment of the ddfieulties on this subjeet by the master of the rolls, in Thoma.s v. Der- 
in", 1 Keen. 729. Sales by an heir Apparaiit, of expcctam-ios or reversionary interest|, 
will be set aside when the eonsideration is iiiadequate, and advantaj;e was taken of 
hi.s neecssi'ies. Earl of I’ortmorc v. Taylor, 4 Simon’s Rep. 182. Gib.son v. Jeyes, 

6 Vescy, 266 Peaeoek v. Evans, 16 Vc.scy, 512. Gowland v. Dc Earia, 17 Itlcm, 
20. Addis V. Camjibell, 4 Beavan, 401, S. P. See, in Lord AldUbrou^h v. Trye, 

7 CUir. & Firm. 436 the observations of Lord Cottenhain, on the case of Gowland 
V. I)e Faria, relative to the value of expeetaneics. The sale of the expectation of 
an heir of an inheritance in real as well as personal estate, will be snpportcdjn chan¬ 
cery, if made honri JuIp and for a valuable consideration. This was so declared by the 
assistant vicc-ehatieellor, in Varic*k v. Edwards, I Hoffman’s Ch. Rep {*83, 395-405, 
after an elaborat" examination of authorities, f'onl. vol. iv. 261, S.*P. So, the release 
by an heir nppaient of bis estate in expeetatiey, with the eonsent of the ancestor, on a 
valid eonsiderainjn, with a cover.mt of warumty running with the laiul, is good and 
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The good sense and equity of the law on this subject is, that 
if the defect of title, whether of lands or chattels, be so 
* great as to render the thing sold unfit for the use in- *476 

tended, and not within the inducement to the purchase, 

■ 

the purchaser ought not to be held to the contract, but be left at 
liberty to rescind it altogether. This is the principle alluded to 
by Pothier, and repeated by Lord Erskine and Lofd Kenyon, (a) 
In South Carolina it has been held, that if the deficiency in the 
quantity of land be so great as to defeat the object of the pur¬ 
chase, the vendee may rescind the bargain; and if the defects 
were not so great as to rescind the contract entirely, there might 
be a just abatement of price ; and this doctrine applies equally 
^defects in the quantity and quality of land, and for un¬ 
soundness and defects uin personal property, (b) The same 
principle was declared ^n PeiAisylvania, in the case of Stoddart 
V. Smith, (c) on a contract for the purchase of land. If there 
be a failure of title to part, and that part appears to be so essen¬ 
tial to the residue that it cannot reasonably be supposed the 
purchase would have been made without it, as in the case of 
the loss of a mine, or of water necessary to a mill, or of a valu¬ 
able fishery attached to a parcel of poor land, and by the loss 
of which the residue of the land was of little value, the con- 
tfact may be dissolved in. toto. But the court in thft last case 
limited very much the right of rescinding a contract for a par¬ 
tial failure of title ; for if the sale Was of lots in different parts 
of a city, it was not dissolved by the failure of title to some of 
the lots, not adjoining or particularly connected with the others, 
nor essential to their use or enjoyment, [d) lii is to be regretted 


• ■ 

.effectual at law. Coburn c. Hollis, 3 ^ctcnlf’s Kep. 125. In Scotland, an agree- 

meiifr lor the said of a fuiurc or expected iiilientanco is lawful. Stair’s Institutions 
by More, vol. i.*uote 1, p. 6.3. 

(а) This piiiisipie was expressly recognized, after & full and elaborate discussion of 
the subject, by tlic Court of Errors and Appeals tu Mississippi, in raikffam v. Kun- 
dolph, 4 l*ow. U. S. 435. 

(б) Friiiglc V. Witten, 1 liay’s Rep. 256. Gray u. Handkinson, Ibid. 278. GJover 

B. Smifli, I DesauSs. 433. Wuiiiwright v. Read, Ibid. 573. Tuiiuo v, Fludd 1 
M’Cord’s Rtjf). 121.. Marvin v. Bennett, 8 Puigo, 312. ' 

(c) 5 Binney’sHlep. 355, 3G3. 

R/j Where alarm was sold^in grossi or by lU boundaries, and neither party knew 
the precise quantity conveyed,* and the deed eoutaiued the words more or iess and 

65* 
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that the embarrassment and contradiction which accompany the 
English and American cases on this subject canndt be relieved 
by the establishment of some clear and.definite rule, like that 
declared in France, which shall be of controlling influence and 
universal reception, (a) 

* 477 * (3.) The price is an essential ingredient in the con¬ 

tract of sale ; and it must be re^l, and not merely nomi¬ 
nal and fixed, or be susceptible of being ascertained in the 
mode prescribed by the contract, without further negotiation 
between the parties. Pretium constitui oportet^ nam nulla emptio 
sine pretio esse potest, (b) 


the (juantity was afterwards ascertained to be less than the parties supposed, tllo 
Court of Clianccry refused to interfere for the relict of the purchaser, the transaction 
beiri" fair and honest, and the deficiency smtill. Marvin v. Bennett, 8 taige’s Rep. 
3J2.1 ,, 

(rt) The rule in chancery, upon the principle of eipiitable conversion, is to consider 
that which was agreed to be done ns done, if the execution of the agreement would be 
Li^^ful and ju>t. In pursuance of this doctrine, the purchase-nioncy of lands, con¬ 
tracted to be sold during the life of the testator, is treated as personal estate. Baden 
V. Countess of Pembroke, 2 Vein. Rep. 212. Lawes v. Bennett, 1 Cox, 167. Vide 
supra, p. 230, n. b. ^ 

{b) Inst. 3, 24, 1. Dig. 18, 1, 2. Pothicr, du Cont. dc Vente, part 1, art. 2, n, 18. 
Brown ?>. Bellows, 4 Pick. 189 Bell on the Contract of Sale, Ivlin. 1844,<p. 18. But 
if the price ha not fixed, yet after delivery of the goods the contract of sf.lc is deented 
valid, and the purchaser must jiay for their reasonable value. Acebal v. Levy, 10 
Bingham, 382. Hoadly v. Al'Laine, Ib. 482. Bell, nb. sitfira, 20. Inadequacy of 
price, independent of other circumstances, is no ground for relief in equity, against a 
bargain, unless it be so gross or excessive as to afford a necctsary presumption of 
fraud, imposition, undue influence, or want of a reasonable judgdient. Osgood v. 
Pranklin, 2 Johns. CIp Rep. 23, 24. The opinions of Sir Thomas Clarke, Lord 
Thurlow, Lord Ch. B. E\rc, Lord Eldon, and Sir Vydliam Orant, were all referred 
to in the case cited in support of that position. See also, to the same effect, Copis 
V. Middleton, 2 Madd. Ch. Reji. 4F(). Butler v. Haskell, 4 Des. S. C. Eq. Rep. G.IJ. 
Glenn v. Clapp, 11 Gill & .lolmson, 1. By *lie civil law, a sale for one half the value* 
might be set aside for inadequacy ; and Lord Nottingham, in Nott w. Hill, 2 Ch'. Cas. 
120, observed, that he wished it were so in England. If the price of the purchase was 
less than ^ne half the value, the inequality was deemed in the civil Ifiw enonnis hvsio, 
and relief was afforded. This is the rule also in Louisiana. Copley v. Flint, 1 Rob. 
La. Rep. 125. At law the rule is more .stem, and a promise or obligation cannot 


1 Wlicrc a cargo of corn was sold to arrive, “ the quantity to be taken from the bill of 
lading,” and payment whs made according to the bill, the purchaserVas not allowed to 
recover a fiart of the price on the ground of daflciency in the cargo on arrival. Covas v, 
bingham, 22 K. L. & Eq. Ib3. 
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(4.) Mutual consent is requisite to the creation of the con¬ 
tract ; and ift)ecomes binding when a proposition is made on 
one side and accepted on the other and on the other hand, 
it is no contract if there bp an error or mistake of ^ fact, or 
in circumstances going to the essence of it. This is a clear 
principle of universal justioe. Non videntur qui errant consen- 
tire, (a) In creating tlie contract the negotiation may be con¬ 
ducted by letter, as is very common in mercantile transactions; 
and the contract is complete when the answer containing the 
acceptance of a distinct proposition is despatched by mail or 
otherwise, provided it be done with due diligence, after the re¬ 
ceipt of the letter containing the proposal, and before any inti- 
yiation is received that the offer is withdrawn. Putting the 
answer by letter in the mail containing the acceptance, and thus 
placing ^t beyond the^contreff of the party, is valid as a con¬ 
structive notice of acceptance. An offer by letter, or by a 
special agent, is an authority revokable in itself, but not to be 
revoked without notice to the party receiving it, and never after 
it has been executed by an acceptance. There would be no 
certainty in making contracts through the medium of the mail, 
if the riTle were otherwise, (b)^ On the other hand, it has been 

<r 

» • 

be defeated, in whole or In part, on tlie pronnd of the inadequacy of the consideration. 
The slifrhtcst copsidciation is anfl'nient to snpjiort the most onerous oldigation. The 
consideration may he impeached only by showing fraud, mistake, or illegality in its 
concoction, or non-pciformance«of the stipulations on the part of the promisee. Oak- 
Icy V. Boorman,*21 Wendell, 588. See also Story’s Com. on Eq. Jurisprudence, 
248-254. * . 

(n)^bjthicr on Oblig. p. 1, c. 1, No. 17, 18. Thornton v. Kompster, 5 Taunton, 
786. Hammond v. Allen, 2 Sumner, 39.5, 399, 

^ (fj) Adams v. Lindscll, I Barn. & Aid. G81. Cliiles v. Nelson, 7 Dana, 281. The 
distinctions on this subject arc rclined tind subtle, la Macticr e. Frith, 6 Wondcll’s 


1 Whether wapt of mutuality in a contract may be taken advantage of by third per¬ 
sons, see Hartly v. Cumming", 5 M. G. & S. R. 247. If a contract coiitams ft stipulation 
for the benefit of a third person, though he be an eti/ire strnni/cr to the contract, it i.s not 
at the option of either party to object to it, without the consent of the other. Davenport 
V. Bislutp, 2 Y. & Colk Gas. in Ch. 461. A contract for sale of lands, oseented by vendor 
only, but delivered to and accepted by the purchaser,^nd acted upon by him, can be en¬ 
forced agaiiibl vendor, aud want of mutuality is no defence. Wornill e. .Muim, 1 Selden, 
R. 229. S 

* The doctrine of the text is fully sustained by a late ca.se in the Supreme Court of the 
United States, and Mactier v. Frith, and Adams t'. lindsell, si/jjnr, in «o<js, approved. 
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held, that if A. makes an offer to B., and gives him a specified 
time for an answer, A. may retract before the offer is accepted, 


Eep. 103, nn*offerto sell made by letter, was standing and held open for acceptance 
at the time it wjis accepted, and the contract was then consummated, though the 
knowledge of the concurrence of wills, wlien <the acceptance was ^ladc, was not 
known to the party who wrote the letter, and thono;h he died-6(^re.»iot/cfj of the 
acceptance, by answer to the letter, was received, but after the time of acceptance. 
The offer may be deemed to stand open for acceptance until it is expressly, or by 
presumption, withdrawn. So, also, in Brisban v. Boyd, 4 Paige’s Rep. 17, where A. 
wrote to his factor, proposing to ship to him cotton on joint account; the agent, on 
receipt of the letter, gives notice of his assent, and it was hold, that as soon as the 
agent so replied, and the letter was transmitted, the contract was complete, and 
mutually binding. Merlin states this case in the French courts. A. writes to B. 
and offers to buy articles on certain conditions B. writes an answer in the morning, 
and accc[)t.s the offer. lie writes a second letter in the evening of that day, that he 
cannot ac<’ede to the offer exactly, according to all the conditions. Both^uiswers are 
received by A. at the same instant, and it was lieldtthat A. was not bound by the 
offer, as the second letter did away the force of the first. Repertoire, tit. A'^entc, see. 
1, art. 3, note 11. But in the ca«e of M'Culloch v. The Eagle Insiiianee Co. 1 Pick. 
Rep. 278, A. wrote by mail to B. to inquire on what terms he would insure a vessel; 
B. wTote an answer on 1st January, that he would insure at a certain rate; on 2d 
January be wrote another letter, retracting; A., before he received the last letter, 
wrote by mail an answer to B.’s first letter, acceding to the terms, and it was held 
there was no contract, and that the treaty was ojiori until B. had receivixl the letter 
of A. If A., who makes the proposal, should die or become non compos before his 
letter is received and assented to, the assent is vonl, because there is iio concurrence 
of wills at thd tiine. I'othier, Tiaiic du Cont. de Vente, No. 32. VideSnj'ra, p. 646. 
The better ojnnion ol the Fieiieh jniists seems to be, that as soon as an offer by letter 
is accepted, tlie consent is given, and the contract complete, although the acceptance 
had not been connnunieated to the party by wlioni the offer was made, provided the 
party making the oiler was alive wJien the ollei was accepted. Fbtlper, Tr. de Vente, 
n. 32. Duvergier, Tr. (le la Vente, 0, I, bO; and though Merlin & Toullicr are of a 
contrary opinion, yet against them may be cited Wolf, part 3, sec. 715, and the- de- 


Tayloc v. The Merch. Fire Ins. Co. 9 How. K. 390. 'J'lic Palo Alto, Ware J., Daveis s 
Dist. Rep. 357. Hamdtoii «. Lycoming Ins. Co. 6 Burr’s, 339. Levy,®. Cohen, 4 Geo. 
K. 1. Dunlop ». Higgin.s, 1 House ol Lords Cases, 8bJl. S. C. N. Y. legal Obs’r, Dec. 
184b, (vi. 459.) This hiiter c.ise, as well as some of those cited above, go the full length 
of the rcaspning, and hold that the aceeptanee, though by delay or accrilent the letter of 
acueptiince does not arrive at the n''Ual time, and the goods have, in the mean time 
bceu sold to a third person, is still good and binding. So if the aeceptaneb be by let¬ 
ter, within a time limited, though the agent receiving the letter du not coinmunicuto 
until a long time after. Wright v. Bigg, '31 H. L. & Eq. 591. ^o, if the acceptance 
never arrives, the contract is stift binding. Vassar v. Camp, 14 Barb. ,{141. S. C. 1 
Kern. 441. An inquiry in tbe acccptaiicc how remittances in payment shall be made, 
does nut so qualify the acceptance as to loaye the contract still'open. Clark v. Dales, 
20 Barb. 42. 
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on the ground that until both parties are agreed, it is no con¬ 
tract, and either of them has a right to recede, and one party 
cannot be bound without the other, (a) 

*Y. Of implied warranty of the articles sold.. * 478 

In every sale of a chattel^ if the possession be at the 
time in another, and there be no covenant or warranty of tide, 
the rule of caveat emptor applies, and the party buys at his 
peril, {b) But if the seller has possession of the article,^ and 
he sells it as his own, and not as agent for another, and for a 
fair price,^ he is understood to warrant the title, (c) A fair price 


cisJbiis .lupra. The case of M'Culloch v. The Eagle Ins. Co. 1 Pick. 283, has been 
questioned as a valid authority by Mr. 13ucr, the learned author on Marine Insurance, 
vol. i. pp. 6^, 116-131. His criticisms nj^oar tobe just, and hig reasoning concln.sive. 
He vindicates the decision of tlfh K. B, in Adams v. Lindsell with great force, and it 
has received a very strong support from the able opinion of Mr. Justice Marcy, in 
Mactier v. Frith, in the New York Court of Errors, in 6 Wendell, 101. 

(a) Payne v. Cave, 3 Term Rep. 148. Cooke v. Oxley, Ibid 6.63. Rutledge v. 
Grant, 4 Bing. Rep. 6.63. Gravicr v. Oravicr, 15 Martin’s La. Rep. 206. But, see 
supra, p. 236, and infra, p. 510, for exceptions to the general rule that both parties 
must be bound, or neither can be. The good faith and justice of the case would lead 
to the coticlJsion that if A., who makes the offer, gives B. a specified time to accept) 
and he accejits within the time, it becomes a valid contract, and A. is bound by his 
offer, which left it optional in B. to accept or reject the offer within the time. The 
criticisms wlAch have been made upon the case of Cooke v. Oxley, sufficient to 
destroy its authority. 

The Roman law gave an action to one wdio did any thing proper and beneficial to 
the estate of anothc^, who wms aj)scnt and ignorant of it; and it went on the ground 
of a positive ben«fit conferred, and of the equity of not permitting one man to profit 
by the labor of a"other without compensation. Dig. 3, 5, 2. The Supreme Court 
in Louisiana has followed this principle. Police Jury v. Hampton, 17 Martin’s La. 
Rep. sbs. But thei« is no principle in the English law which would support such an 
action for compensation, on the footing of a conijact. See in/f-a, ad Jiuem, as to the 
^ect of death on the validity of a contract not already consummated. 

(/)) .Tanficld, Gh. Baron, Cro. Jac. 197. Holt, Ch. J., Medina v. Stoughton, 1 Salk. 
Rep, 210. If, hSwever, the seller affirms the chattel not in his possession to be his, 
Mr. Justice Bulljjr thinks he is bound to answer for the title, for the vendee has nothing 
else to rely upon, if the property was out of possession. Biillcr, J., iff Pasley v. 
Freeman, Term Rep. 57, 58, There is good .sense and equity in the observation. 

(c) Medina v. Stoughton, 1 Ld. Raym. 523. 1 Salk. Rep. 210. Adamson v. 


1 McCoy v.4^rtcher, 3 Barb. S. C. Rep. 323. Where one bought an article at a sheriff’s 
sale, and upon nt^ffer sold his bargain, it was held there was no warranty of title. Chap¬ 
man V. Spelrter, Law Journal Rep. B. p. 230, July, 1860. 

2 But a /air price raises no implied warranty of qiicditij. Moses v. Mead, 1 Denio’s R. 
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implies a warranty of title ; and the purchaser may have a satis¬ 
faction from the seller, if he sells the goods as his own, and the 
title proves deficient.^ This was also the rule of the civil law 
in all cases, whether the title wholly or partially failed, (a) With 
regard to the quality or goodness of the article soP, the seller 
is not bound to answer, except under special circumstances, 
unless he expressly warranted the goods to be sound’and good, 
or unless he hath made a fraudulent representation, or used some 
fraudulent concealment concerning them, and which amounts 
to a warranty in law. The common law very reasonably requires 
the purchaser to attend, when he makes his contract, to those 
qualities of the article he buys, which are supposed to be within 



» « 

Jarvis, 12 J. B. Moore, 241. Crosse v. Gardner, Garth. Rep, 90. An*nffirmation 
by the vendor at the time of the sale, amounts to a w^^Tanty, if so intended. Medina 
V. Stouffhton, sup. Bnllcr, ,1., 3 Term, 57. Swctt v. Colgate, 20 Johns. 196, On 
a sale of goods, with waminti/, the seller must make good to the letter of the war¬ 
ranty ; hnt on a simple representation, if he had no reason to suspect hi.s representation 
to be untrue, he is not resjionsihlc. The scieuter is the gist of the action. Ormrod v, 
Huth, 14 Mccs. & Welshv, 6.51. 

(a) Dig. 21, 2, 1. By the civil law there was an implied warranty that the article 
sold was sound ; and if not, and was unfit for the purpose intended, the /endee might 
retum it, and rescind the sale and recover back the price, though the vejidor might 
exempt himself from liability by stipulation in cases free from fraud. I’othicr, Coqt. 
de Ventc, No.* 184. * 


378. Mixer v. Coburn, 11 Met. K. 559. This is the general and long established rule of 
the common law; but the rule of the civil law, whic’n is otherw^e, prevails in South 
Carolina as well as in Louisijina. Timrod v. Slioolbrcd, 1 Bay’s R. 324. 2 Idem, 19. 
Crawford v. Wdson, 2 S.^C. Const. K. 353. Fuerites v. Caballero, 1 La. An. R. 27. bbld. 
122. On thfe sale of !,v land warrant there is an implied warranty of its validity. pKesbury 
V. Morris, 18 Mis. 165. Vide post, p. 480. 

t In Morley v. Attenborough, 3 Wqjs. II. & Gor. 11. 600, it wa.s held, that where a pawn¬ 
broker sells goods as forfeited, there is no implied warranty of title, and the vendor is not 
liable, unless there be an express warranty or an equivalent by dechvMtion or coaduot. 
But a warranty may be inferred from a usage of trade, or from the nit’turo of the trade, 
leading to the conclusion that the vendor engaged that the purchaser sljould enjoy what 
he purchased; a.s where articles are bought in a shop for the sale of goods. 

Baron Parke supposes that the English law is not exactly coincident with tlje American 
on the subject of implied warranty of title on the sale of personal property. See the note 
of the American editors as to the rule in this country, where tlip doctrine of, the text 
{supr(i) is sustame<l. See further. Dresser v. Ainsworth, 9 Barb. R. 819. 

Although in judicial sales there* is no warranty of title, (The Monte Allure, 9 Wheat. 
644, Puckett v. U. S., 19 L. Reporter, 18,) yet, in a sale by governmen^^if goods captured 
in war, there is an implied warranty of title to the purchaser. Port V. U. S. (Court of 
Claims) 19 L. Reporter, 12. r ' 
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the reach of his observation and judgment, and which it is 
equally his interest and his duty to exert. This distinction be¬ 
tween the responsibility of the seller as to the title, and as to th^ 
quality of goods sold, is well established in the English 
and American law. {a) In Seixas v. * Wood, (b) the rule * 479 
was examined and declared fb be, that if there was no ex- 

a 

press warranty by the stller, or fraud on his part, the buyer, who 
examines the article himself, must abide by all losses arising from 
latent defects, equally unknown to both parties ; and the same 
rule was again declared in Swett v. Colgate, (c) There is no 


(a) 2 Blacks. Com. 451. Bacon’s Abr. tit. Action on the Case, K. Comjm on 
Gkofitracts, part 3, ch. 8. Doug. Rep. 20. Parkin>on v. Lee, 2 East’s Hep. 314. 
Defreeze v. Tntmper, 1 Johns. Kep. 274. Johnston ?• Cope, 3 Harr. & Johns. 89. 
Wilson Shackleford, 4 Randolph’s Itcp 5. Dean v. Mason, 4 Conn. Rep. 428. 
Bovd V. Bopst, 2 Dali. Rep. 91. Emerson v. Brigham, 10 Mass. Rep. 197. Swett v. 
Colgate, 20 Johns. Rep. 196. Knnmel v. Lichty, 3 Ycates’s Rep. 262. Ritcliic v. 
Summers, Il)id. 534. Willings v. Consequa, 1 Peters’s C. C. Rep. 317. 12 Serg. & 

Kawle, 181, Tilgliman, Ch. J. Chi«m v. Woods, Hard. Ken. Rep. 531. Lanier v. 
Auld, 1 Murphey’s Rep. 138. Erwin v. Maxwell, 3 Idem, 241. Westmoreland v. 
Dixon, 4 Heywood’s Tenn. Rep. 227. B.trrettr. Hall, 1 Aiken’s Rep. 269. M'Far- 
land V. Newman, 9 Watts, 55. Law Reporter, vol. ii. p. 301. Towell v. Catewood, 
2 Scammon^ Rep. 22. ilaney v. Porter, 3 Humph. Tenn. R. 347. If one buys, 
says Heincaciiis, (Elem. Juris. Nat. ct Gentium, h. 1, ch. 13, sec. 352, note.) any 
thing at a ccijtain price, which he hath not seen nor suilicicntly examined, his error 
ought to fall on liimself, if the seller used no guile to deceive him. 

(5) 2 Caincs’s Rep. 48. Welsh v. C.irter, 1 Wendell’s Rep. 185. Chandelor i?. 
Lopus, Cro. J. 4, S. P. This last ease is condemned in Bradford v. Manly, 13 Mass. 
Rep. 139. The casenof Chandelor v. Lopus was that A. sold to B. a stone, which he 
ailinned to be a Sezoar stone, and which was not one; and it wtts held that no action 
lay, unless A. knew it was not a Bezoar stone, or warranted i| to be one. This doc¬ 
trine is so far qnalitied at this day that the action will lie, if it appears that the 
affirmation at the tftne of the sale was inlcnded to be a warranty, or that A., from 
circumstances was to be presumed cognizant of tiie falsehood of the representation. 
\Vhat circumstances or facts will su])pqft or imply the inference of an intention to 
wairant or deceite, has opened a wide Held for discussion. In Henshaw v. Robins, 
9 Metcalf’s Rep.^6, the subject was learnedly discussed, and the celebrated case of 
Chandelor v. Lopus, and the New York decision in Seixas v. Wood, brought under 
the eye of criticism. It was declared in the Massachusetts case, to bo well settled 
law there, that on a sale of goods, with a bdl oj parcels describing or ckaiig designating 
the goods sold, there is n warranty tliat the goods are as described or designated in the 
bill; and the cases dlf Bradford n. Manly, 13 Mass. 139, Hastings v Levering, 
2 Pick. 214, ysgood v. Lewis, 2 Harr. & Gill, 497, Borrekins v. Bevan, 3 Rawle, 
23, Battm's v. Sellers, 5 Harr. & Johns. 117, and 6 H. and J. 249, were referred to 
as containing that doctrine. • 

(c) 20 Johns. Rep. 196. A bare repi^sentation and no warranty as to goods sold, 
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doubt of the existence of the general rule of Jaw, as laid down 
in Seixas v. Wood; and the only doubt is, whether it was well 
l^pplied in that case, where there was a*description in writing 
of the article by the vendor which proved not to be correct, and 
from which a wan-anty might have been inferred, ^ut the rule 
fitly applies to the case where the’ article was equally open to 
the inspection and examination of both parties, and the pur¬ 
chaser relied on his own information and judgment, without 
requiring any warranty of the quality ; and it does not reason¬ 
ably apply to those cases where the purchaser has ordered goods 
of a certain character, and relies on the judgment of the seller, 
or gqods of certain described quality are offered for sale, and 
when delivered, they do not answer the description directed or 
given in the contract. They are net the articles which the 
vendee agreed to purchase; and there is an implied Varranty 
that the article shall answer the character called for, or be of the 
quality described, and salable in the market, and under that 
denomination, (a) When goods are discovered not to an- 


will not iifford an action, if the vendor believes the representation to be' true in fact. 
Stone V Dennev, 4 Metcalf's R. 1.51.^ 

(ff) Lain" v. Fidyeon, 6 Taunt. Hep. 108. Tindal, Ch. J., in Itrown ?>. Edfrinfjton, 
2 Manniii" Granger, 279, 290. Weall » King, 12 East’s Rep. 4.'i2. Gardiner v. 
Gray, 4 Cainpb. N. P. Rep. 144. Rridge t>. Waine, 1 Stark. N. P. Rej), 104. Hastings 
V. Lovering, 2 Pick. Rep. 214. Woodworth, J., in Swett i*. Colgate, 20 Johns. Rep. 
204 Hyatt v. Boyle, 5 Gill & Johnson, 110. (Kgood v. Lewis, 2 Harr. & Gill, 495. 
Borrekins v. Bevan, .3 Rawlc’s Rep. 23. The iccent English cases of Gray v. Cox, 
and Jonc.s v. Bright, (4 B^trnew & Cress.-108; .O Bing. .533, 3 M. & P. 1.55,) give 
countenance to the mdre e.xtendcd doctrine of the civil law, that on the sale of an 
article there is an implied warranty that it is nicrchantable, or fit for the purpose 
declared. 'I'he jjrogress of the new English doctritic, wliicli raises, on a fair sale of 
an article of goods or merchandise, the implied warranty that it is mei chnnlable, or Jit 
f&r the pnr/)ose intendf'd, is worth attending fo. In Jones v. Bowden, (4 Taunt. Rep. 
847,) the warranty was implied from the custom of the trade. In Laing v. Fidgeon, 
(6 Taunt, ilep. 108,) it was imjilicd, that in the sale of manufactured goods they 
should be 'uierchantablc, or fit for .some purpose.'** In Gray v. Cox, (4 Barnew. & Cress. 
108,) liOrd Tentcrden held, that if a commodity be sold for a particular purpose, 


t But where the vendor, at th^ time of sale, affirms a fact ns to the qualities of hi,s 
goorls, on the faith of which affirmation the purcha.ser buys, this is a warranty. Bryant v. 
Crosby, 40 Maine, 9. Sweet v. Bradley, 24 Barbour, (N. Y.) 649, K^dall v. Thornton, 
43 Maine, 226. 

2 It was so hchl in Brown v. Murphee, 31 Mississippi, (2 George,) 91. 
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swer * the order given for them, or to be unsound, the * 480 
purchaser ought immediately to return them to the ven- 

-:--# 

there was an implied warranty that it should be reasonably fit for that purpose.^ Lord 
Ellenborough, 4u Bluett v. Osborne, 1 Starkie's Ikp. 384, expressed himself to the 
game effect; and in Jones v. Bright, ^5 Bingham’s Kep. 533,) and Shepherd v. Pybus, 
(3 Manning & Granger, 868,) *iie court of 0. B. established the same doctrine. The 
rule is not universally applied, but it approaches very near to the establishment of an 
implied warranty in every case. As yet it is the usage of trade, the manufactured goods, 
or the specific purpose, that raises the warranty. But the principle would apply 
equally to the sale of a horse for a particular purpose, as for a carriage, or to carry a 
female; and some of the Araeiican cases have taken hold of the new English doctrine, 
and shown a disposition to domesticate it. Thus, in Osgood v. Lewis, (2 Harr. & 
Gill, 495,) and in Van Brackhn v. Fonda, (12 Johns. Rep, 468,) and in Moses v. 
MCad, 1 J)enio’s Rep. 378, and by Cowen, J., in Hart v. Wright, 17 Wendell, 267, it 
was held, that on the sale of p-ovisions for immediate domestic use, there was an 
implied wafranty that they were wholescanc ; but if provisions be sold as merchandise, 
and not for immediate consumption, there is no implied warranty of soundness.^ 
Ibid. In Gallagher v. Waring, (9 WcndcU’s Rep. 20,) it was held, that on a sale of 
cotton in bales, without sample or examination, and when the inspection of the article 
was equally accessible, and its quality equally unknown to both parties, there was an 
implied warranty that the article was merchantable. So, in the case of Harmony v. 
Wager, (N. Y. Superior Court, April, 1836,) on a sale by a commission merchant, of 
barilla, it was held, that as the defendant had not an opportunity (the article being in 
bales, and ift intrinsic merits equally nnknowm to both parties) to examine the hulk of 
the nrticle^sold, he was entitled to expect a merchantable article; and tliat having 
hpught, with the knowledge of the seller, the article for a particular pjjrposc, he was 
entitled to an article which would answer for that purpose. These last ca.ses go quite 
as far at least as any of the English cases, and trench deeply upon the plain maxim 
of the common law, caveat emptor; and I canhot but think that the old rule, and the 
old decisions down ^o that of Siyxas v. Wood, were the safest and wisest guides ; and 
that the new doctrine carried to this extent, will lead to much difficulty and vexatious 
litigation in mercantile business. In Hart v. Wright, 17 Wendell, 267, Judge Cowen 
learnedly reviews the cases on the subject, and the conclusion of the court is justly 
and spiritedly in favlar of the old rule of the common law, in contradiction to tlic rule 
of the civil law, and he says it is the American di>ctrine, and emphatically so in New 
York. Ch. J. Bronson, in Moses v. l^ead, 1 Denio, 385, is of the same opinion.* 
On a general sale of merchandise for a sound price, there is no implied warranty 


1 It was so held in Walton v. Cody, 1 Wise. 420. And see Babcock v. Trice, 18 Ill. 
420. 

3 In Burnby ». Bollett, 16 M. & W. 644, the defendant bought provisions of a dealer,, 
and, befere taking the*n away, sold them to the plaintiff. They turned out to be unfit for 
use and a suit was brought on the implied warranty.. It was held, after a thorough ex- 
aminatioi^ of«the authorities, that the doctrine of implied warranty in the sale of provis¬ 
ions applied onl(*Ao common dealers tlierein, and was founded, not on the principles of tho 
common law, but on certain ancient statutes. 

8 Affirmed in the Court of Errors, 6 Donio’s R. 617.* 

VOL. II. 56 • 
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dor, or give him notice to take them back, and thereby rescind 
the contract; or he will be presumed to acquiesce in the quality 


that the article is tit for inerchantable or manafacturing purposes. A warranty is 
not raised hy a sound price alone, except under peculiar circunistj^nces, as where 
there is a written description as kind or ipia’ity, or goods of a certain description 
are contracted for, or perhaps in some other peculiar cases. So, again, in the case 
of Waring v. Mason. 18 Wendell, 42.'), the Chancelfor and Mr. Senator Paige ex- 
prc».sed themselves decidedly in favor of the common-law doctrine j-^nd in the case 
of Wright V. Hart, in error from the Supreme Court to the Court of Errors, (Ibid. 
449,) Chancellor Walworth and Mr. Senator Tracy, gave a strong sanction to the 
argument of Judge Cowen, in su])port of the common-law doctrine of aivenl eniptor, 
and the rnlc of the civil law was rejected. The common law on this point is now 
reinstated in the jnrispnidence of New York. Ch. J. Gibson, also, in the Pennsylvania 
case of M’Farland v. Nesvman, September, 1839, Law Reporter, ii. 301, 9 Watty’s 
Rep. 55, supports this common-law doctrine of iaceat emplor, on the sale of chattels, 
in cases without fraud, mLreprc.-.entation, or warranty, undcrstandingly made, with 
distinguished strength and snccoss. In South Carolina, (as, .see wfra, p. 481.) the 
prior doctrine of the English law is adhered to in a case analogous to the one in 
New York. In the London Law Magazine, No. 7, this subject is fully and ably 
discussed. Again, the Supreme Court of New York, in Howard r. Hoey, 23 Wen¬ 
dell’s Rep. 350, has strongly enforced the di.stiiiction hetween executed and executory 
contracts. It has declared, that jn a conti act of sale of an article of merchandise ot 
a future day, where there is no selection or setting apart at the time of specific arti¬ 
cles. so as to pass the property in pru/ienti, murhuuluhl)’ rjiinlihj, bringing„the average 
market price, is intended. In the case of an < unUid .sale, an express wai ranty of 
quality is necessary to bind the vendor in tlie al)r,eitce of fraud. Mosclj v. Mead, 
1 13enio, 378.i But if the sale be isrrutory, or to deliver an article not defined at 
the time, on a future day, there is an implied warranty that the article shall be 
at least of medium quality or goodness. The rnlc, in sncli a case, of r.nveat rendilor, 
and not cnvmt emplor, governs. If the thing comes short of being merchantable, it 
may be returned after the vendee has bad reasonable time to in.'tpeet it. “ Siiitable- 
ne.ss,” sajs the court, “enters into every promise to deliver artielc.s of manufactUTO.’' 
In this case the court bjjems' to relax from the severity of the doctrine in 17 and 18 
Wendell, and to rejiose upon the modern and milder English rule.^ It is to l)c regretted 
that the rule (whatever it may be) concerning the ajiplication of implied warranties 
in the sale of personal property, is nbt more certain and stable. In Mutton v. Templep 
12 Mccson & Welshy, .52, it was held, after much discussion, that on a demise of land 
simply for pasture of cattle for a certain term, at a fixed rent, therejvas no implied 
wairanty th^ the pasture should be fit for that purpose, though where a contract was 
for a spcciljjj chattel, for a specific purpose, tlicre was an implied obligation that it 
should be fit for that ptfrpo.se. Hart v. Windsor, 12 Meeson & W. 68, S. P. Sedg. 
wick on Damages, pp. 289-300, has collected the ease,s on the rule of damages on 
warranties contained in sales, and they are in perplexing eoiitrs^riety; and the mas¬ 
terly writers on the civil law, to whom Mr. Sedgwick refers, leaves us in equal diffi¬ 
culty, and without any certain guide or definite rule. Id. pp. 300-307.^‘“ . 

____** 4 :*-_ 

1 See further, as to implied warranty of manufactured goods, Getty «. Rountree, 2 
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of the goods, {a) In the case of a breach of warranty, he may 
sue upon it without returning the'goods;^ but he must return 
them and rescind the'contract in a reasonable time, before he 
can maintain an action to recover back the price, (b) ^ He 

_f_____ 

• 

(а) Fisher p. Samiula, 1 Caijpb. N. P. Rep. 190. 

(б) Fielder v. Starkin. 1 H. Blacks. Rep. 17. Weston v. Downes, Doug. Rep. 23. 
Towers i>. Barreft, 1 Term Rep. I-'l.'j. Curtis v. Ilannay, 3 Esp. Rep. 82. Kellogg v. 
Denslow, 14 Conn. Rep. 411. Patteshall u.'Tranter, 4 Neville & Manning, 649. 
3 Adolphus & Ellis, 103, S. C. In this last ease the decision in Fielder v. Starkin, 
that an action will lie on a breach of warranty of soundness of a horse sold, though 
it be not returned, and though notice of the unsoundnes.s be delayed, was held to be 
sound law. Franklin v. Long, 7 Gill & John'.on, 407. Boorman u. Jenkins, 12 Wen¬ 
dells Rep. 566. Waring v. Mason, 18 Wendell, 426. To tbc same purpose it has 
been held that if the chattel had a defect fraudulently concealed, the vendee has his 
election either to keep it, and sue for damages, or to return, or offer to return it 
within a reasonable time, and*rcscind ftie contract. Hoggins v. Bccraft, 1 Dana’s 
Ken Rep 30. The vendor, after notice that the horse warranted sound is unsound, 
and when an offer is made to return him, and the vendee sells him, is an.swerahlc for 
the difference of price, and the keep of the horse for a reasonable time. Chesterman 
V. Lamb, 4 Neville & Manning, 196. In Street v. Blay, 2 Barnew. & Adolph. 456, it 
was hold that the vendee could not rescind the sale and return the property if the sale 
was without fraud. Cowen, J, in Cary v. Gruman, 4 Hill, 625, S. P. He has only 
an action onahis warranty, Sedgwick ott Damages, p. 290 ; and it is now Avell settled, 
he observes, Id, p. 290, that the rule of damages is the difference between the actual 
value and *the value the article would have possessed if it had conformed to the 
warranty. As to the measme of dwmijcA on breaches of contract, it stftms not to he 
explicitly settled whether in the case of a horse sold and warranted sound, which 
proves to have been unsound, and is resold by the buyer at a reduced price, the 
measure of damages is to he tlic difference between the original price and the price 
the horse sold for^ of between the price the hor.se sold for and the value of the horse, 
if sound, going far^ beyond the original price. The dictum of Lord Eldon, in Curtis 
r. Hannay, 3 Esp. 82, is in favor of the actual value of the»‘horse, if sound, at tlie 


(Jlinndl. 28. Brown v. Sayles, 1 Wins. 227. Bull v. Robison, 28 E. L. & Eq. 586. The 
rule of caveat einpfftr in the case of goods sRld for a specific purpose witliout express war¬ 
ranty is ably mai^ninod in Dickson v. .Iordan, 11 Ired. 166. The custom of a trade was 
not allowed in evidence of warraiit 3 ^ in Wetlicrill v. Neilson, 20 Penn. 448, iio%of a sale by 
sample in Beirn^v. Dord, 1 Seld. 95: and in Carson e. Bnillie, 19 Penn 376, jt was held 
that, wtiere there was inspection of the article sold, no warrantycould be implied from a 
bill of parcSls. 

1 He may so do, although the vendor engages that the article may be returned, if it 
does not* fulfil the coRtract. Douglass Axe Manufacturing Co. r. Gardner, 10 Gush. 
(Mass.) 88. ^ • 

->»*lf ItirUy refusad to accept the goods on account of breach of warrantj', but has sold a 
portion before cITS^bvery of the breach, so that he cannot restore them to tlie vendor on 
demanil, he is liable for their market value at the time of demand. Shields v. Pettie, 
4 Const. 122. 



664 


OF PERSONAL PROPERTY. 


[PART'V. 


cannot deal with the article purchased after discovery of fraud 
in a sale, without losing his right of action, (a) An offer to 
return the chattel in a reasonable time,* on breach of warranty. 


c 

resale ; but Loi-d Loughborough, in Fielder v. Slarkin, 1 11. Blacks. 17, is in favor of 
the value, as ascertained by the original agreement, an! this would seem* to be in har¬ 
mony with the rule of damages on the covenant of warranty in the sale of land.*^ The 
general rule is nell settled, that in a suit by vendee for a breach of contract on the 
part of the vendor, for not delivering an article sold, the measure of damages is the 
])rice of the article at the time of the breach. The contract price, on the one hand, 
.md the rise subsequent to the breach, arc both to be disregarded. Mr. Sedgwick, in 
liLs Treatise on the Measure of Damages, p. 260, says, that in this place the author 
of the Commentaries appears to have overlooked the distinction running through the 
cases, resulting from the payment of the price 6^brcAancf, and which distinctionrii^. 
that if the price be not advanced beforehand, the mpasurc of damages is the value of 
the article conti'acted for at the time it was ,to l)c delivered, but if the piyce be pre¬ 
viously advanced, the contract price is not the rule of'damuges, but the highest value 
of the aiticlc at the time of trial. The cases that declare or countenance this distinc¬ 
tion are Shepherd v. Johnson, 2 East, 21 1 . M’Arthur v. Scaforth, 2 Taunt. 257. 
Downes u. Back, 1 Starkie, 318. Harrison u. Harrison, 1 Carr. & P. 412 Gainsford 
V. Carroll, 2 B & Cress. 624. West v. Wentworth, 3 Cowen, 82. Clark v. Pinney, 
7 Id. 681. Tlie cases in opposition to the distinction, cither expressly or impliedly, 
are Gray v. Portland Bunk, 3 Mass. Rep. 364. Swift v. Barnes, 16 Pick. 194. Gil- 
pins o. Consequa, 1 Peters’s C. C. U. S. Rep. 85. Bush v, Canfield, 2'TJonn. Rep. 
485. Wells V. Abernethey, 5 Conn. Rep. 222. Startup v. Cortazzi, 2 Cr. Mecs. & 
Roscoc, 165. Blydenburgh v. Welsh, Baldwin’s Rep. 331. Smethurst v. Woolstop, 
5 Watts & Sefg. 106. Vance v. Toumc, 13 Louis. Rep. 225. The learAed author is 
mistaken iu supposing I had overlooked that distinction. These commentaries are 
not calculated to embody all the nice, ur arbitrary, or fanciful distinctions that are to 
be met w'ith in the reports. I do not regard the distinction alluded to as well founded 
or supported. It is disregarded or rejected by some of the best euthorities cited. 
The true rule of damages^is the value of the article at the time of the breach, or 
when it ought to havt/been delivered.® Mr. Sedgwick seems himself to comO to 
that conclusion amid the contrariety of opinion and cases which'bo cites. Treatise, 
pp, 260-280. This is the plain, startle, and just rule within the contract of the par- 

(a) Campbell v. Fleming, 1 Adolph. ftTlltis, 40. A party defrauded in a contract 
has his choice of remedies. He may stand to the bargain, and recover damoges for 
the fraud, or he may rescind the contract, and return the thing bought, and receive 
back what ko paid or sold. 


1 See Muller v. Eno, 3 Duor, 421. ' ‘ 

Woodward v. Thatcher, 21 Vcrt,nt. R. 580, adopts the rule, as expressed by Lord Eldon, 
Thornton v. Thompson, 4 Gratt. 121. , * / -'■ 

* Whitriev r. Allaire, 1 Comst. R. 306. Kingsbury v. Smith, 18 N. 109. Giles », 

O’Toole, 4 Rarb. S. C. Rep. 261. N. Y. 8c H. K.' Co.’». Story, 6 Idem, 419. Reals v. Terry, 
2 Sandf. (Law) R. 127. EreemanV. Glute, 3 Uarb. S. C- Rep. 424. 
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is equivalent in its effect upon the remedy, to an offer accepted 
by the seller, and the contract is rescinded, and the vendee can 
sue for the purchase-mpney in case it has been paid, {a) But a 
contract cannot be rescinded without mutual consent if circum¬ 
stances be so altered by a part execution that the parties cannot 
be put in statu quo; for if .it be rescinded at all, it must be 


tics. Divmages for lireaclics of c ontvact arc only those which arc incidental to, and 
dnectly caused by, tlic breacli, and may reasonably be supposed to have entered into 
the contemplation of the parties, and not speculative profits, or accidental or conse¬ 
quential losses, or the loss of a fancied goo<l bargain.* Walker v. Mooic, 10 B. & 
C. 416. In Masterton v. Mayor of Brooklyn, 7 Hill, 62, the question of damages 
was well discussed, and it was lield that profits or advantages which were regarded as 
tlioflirect and immediate fruits of the contnict, are to be considered as parcel and ele¬ 
ments of the coiitrait, and to be Jlowcd. 8ec also Hayden v. Cabot, 17 Mass. Rep. 
!69. Deyosn. Waggoner, 19 Johns. H«p. 241. Sedgwick’s Treatise, pp. 81-88. 

6 Toullier, sec. 286. Flnreau eT Thoiqhill, 2 Blacks. Rip. 1078. Williams e. Bafo 
ton, i;j T/i Rep. 404. Blanchard v, Ely, 21 Wendell, ,342. But Lord Ch. J. 
Denman, in Cov e. Walker, cited in a note to Clare v. Maynaid,‘6 Adolph. & Ellis, 
519, and also in the last case, laid down the rule of damages to be, the dilFerence 
between the value of a hor'C at the "ale, con-ideiing him to be sound, and the value 
with the defect complained of, and not the difference between the price of the first 
purcha"C and of the actual sale. So, in Shannon v. Comstock, 21 Wendell, 457, it 
was held, that in an action to recover damages for non-performance of a contract, the 
rule of danpiges was held to be the loss sustained and not the price agreed to be paid 
.oi^aetmil performance. In Cary r. Giiiman, 4 Hill, 625, the rule ns declared by Lord 
Denman was*ado]itcd and the priie paid was only/n?ma _/?icte evidence of the tlien 
value. In O’Conner v Forster, 10 Watts’s Rep. 418, on a breach of contract to carry 
wheat fiom P. to Pliil.idelphid, the difference ifetneen the value of the wheat at P. 
with the freight add^I, and the (parket pi ice at Philadelphia, at the time it would 
have arrived thcie, if carried according to contract, is the measure of damages.® 
Bracket r. M'Naiiy 14 Johnson, 170. Davis v. Shields, 24 Wendell’s Rep. 322, to 
S. P. In B.idgctt IK Broughton, I Kelly, 591, the rule dec^hred by the Supreme 
Court in Gcoigia was tiio diffcrenic between the price paid for an article warranted 
sound, and the value of the article in its unsound ^ndition. 

*(a) Thoiuton v. Wynn, 12 Wheaton, 1^83. 

1 Giles t). 0'Tc<ilc. supra. Lawrence r. W.ardwell, 6 Barb. S. C. Rep. 423. Waters v. 
Towers, 20 E. L. & Eq. 410. Tlio rule of damages on sale of ^oods is said^n West v. 
Piitchiird, Ui Conn. R. 212, to be the value at the time the contract was broken, except 
when the goods were paid for in luUaiicc, or on the sale of stocks, when, if they have risen 
in value,^lie purclm"ei*may recover the value at time of trial. 

2 Thompson I). Alger, 12 Met. R. 428. Camp v. Puller, 5 Denio’s R. 48. Comstock v, 

1<9 Bar]). 211. Reggio v. Braggiotti, 7 Cush. 166. Marshall v. Wood, 16 Ala. 
806. Foste^.^'fjars, 27 Ala. 602. But see Wilson v. Little, 2 Comst. R. 443. As to the 
effect on the measure of damages of fraud, malice, or gross carelessness on the part of 
the vendor, see Sharon v. Mosher, 17 Barb. 618. • 

66 * . 
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rescinded in toto. (a) The parties to a contract may rescind it 
at any time before the rights of third persons have intervened; 
but a resale of the disputed articles docs not of itself rescind 
the contract, or destroy the right to damages for non-performance 
of the contract, to the extent of the loss in a resale, provided 
the same be made after default and due notice. (6) ^ If the sale 
be absolute, and the contract remains t open and unrescinded, 
and without any agreement to rcscindj the vendee of the un¬ 
sound article must resort to his warranty, unless it be proved 
that the vendor knew of the unsoundness, and the vendee 
tendered a return of the article within a reasonable time, (c) ^ 

In South Carolina and Louisiana, the rule of the civil law 
has bden followed, and, as a general rule, a sale for a sound 
price is understood to imply a warranty of soundness 
*481 against all faults and defects. (d\ * The same »fule was 
for many years understood to be the law in Connecticut; 
but if it did ever exist, it was entirely overruled in Dean v. 
Mason^ (e) in favor of the other general principle which has so 
extensively pervaded the jurisprudence of this country. Even 
in South Carolina, the rule that a sound price warrants a sound 
commodity, was said to be in a state of vibration ; and it is not 
applied to assist persons to avoid a contract, though made for 
an inadeqfaate price, provided it was made under a fair oppor¬ 
tunity of information as to all the circumstances, and when 
there was no fraud, conccaltnent, or latent defect. (/) 

_ • _ « _ ___ 

(a) Hunt V. Silk, 5 East’s Hep. 449, 

(/>) Sand.s & Crumjt v. Tiiylor, 5 Johns. Rep. .39.'). M.'iclcan v. Dunn, 4 Bing. Rep. 
722. • 

(c) Thornton v. Wynn, 12 Wheaton, 183. 

(</) Timrod v. Shoolbrcd, 1 Bay’.s Rep. 324. Whitcficld v, M’Leod, 2 Idem, .38t). 
Lester v Graham, 1 Con.st. Rep. S. C. *182. Crawford v. Wilaon, 2 Idcn;, 353. 
Dewees v. Morgan, I Martin's La. Rep. 1. 

(e) 4 Conn. Rep. 428. , 

{/) WMtcfield V. M’Leod, 2 Bay’s Rep. 383, The law in South Carolina seems at 
last to Imj conformable to the old general rule. It was held, in Carnochaw v. Gould, 
•in the Court of Appeals, I Bailey's Rep. 179, that a vendor of cotton was not liable for 
a defect in the quality of the cotton of an unusual character, which extcndoil equally 
. _ • » 

4 

1 See jMil, n. 1, p. 497. ' 

2 It is .settled law in England, that a mcru breach of warranty without fraud, is no 
<answer to an action for the price, imt only aground for a reduction of damages. Parson v. 
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If the article be sold by the sample, and it be a fair specimen 
of the article, and there be no deception or warranty on the part 
of the vendor, the vendee cannot rescind the sale. But such a 
sale amounts to an implied warranty that the article is in bulk 
of the same kind, and equal in quality with the sample, {a) ^ If 

— —■ ---— — - • — ------ - - - — 

through the .bulk, and was fuyy exhibited in samples. The law in that case would 
not raise an implied warranty, for there was no fraud, and the buyer was possessed of 
all the information necessary to enable him to make a correct estimate of the value of 
the article. In Osgood v. Lewis, 2 Ilarr. & Gill, 49.5, implied warranties upon the 
sale of chattels, and arising by operation of law, were held to be of two kinds: 1. In 
cases where there was no fraud, as, that the provisions purchased for domestic use 
were wholesome, or that the article contracted for in an executory contract, and which 
the purchaser had no opijortunity to inspect, should be salable ns such in the market. 
g.»yVIiere tiie fraud existed, as if the seller, knowing the artiele to be unsbund, dis¬ 
guises it or represents it as sound. 

(a) ParJ^inson v. Lee, 2 East’s Rep. 3^14. Sands & Crump v. Taylor, 5 Johns. Rep. 
395. Bradford v. Manly, IS Mkiss. Rep. 139. Woodworth, J., in 20 Johns. Rep. 204. 
The Oneida Manufacturing Society v. Lawrence, 4 Cowen’s Rep. 440. Andrews i>. 
Kneeland, 6 Idem, 354. Gallagher v. Waring, 9 Wendell’s Rep. 20. Boorman v. 
Jenkins, 12 Idem, 556. Waring v. Mason, 18 Idem, 425. Philllpi v. Gove, 4 Rob. 
La. R. 315. Civil Code of Louisiana, art. 2449. Moses v. Mend, 1 Denio, 378. 
In the sale of an article, as hemp in bales, it is held that there is no implied warranty 
that the interior shall correspond in quality with the exterior of the bales, and if the 
purchaser if at liberty to open the bales and examine, there is no sale by sample, 
though thg interior docs not correspond with the external part. Salisbury v. Stainer, 
\9 Wendell, 1.59. 

-a-_ 

Sexton, 4 M. G. & S. Rep. 899. Most v. Cutting, 19 Vt. K. 636. Freeman v. Clute, 
3 Barb. S. C. Rep. 424. Uaw.son v. Collis, 4 F. L. &Eq. 3S8. 

If a person conveys property to another, for which he is to be paid in other specific 
property of grciuer^alue, and for the surplus of which he is to pay cash, and he fads to 
pay such casli, by reason of which the other party rescinds tlie contract, the party in 
default cannot recover the'value of the property conveyed. Battle r. R. City Bank 
3 Corust. R. 88. , ’ 

1 Beirne v. Dord,*2 Santlf. S. C. Rep. 89. Brower v. Lewis, 19 Barb. 674. In a late 
^English case, for a/ulse representation on a sale o| cotton by sample, which the vendor 
falsely represented to correspond with tl^p bulk, it was held, that the vendee could not re- 
covei-, without showing tliatthe representations were false to the knowledge of tlie vendor, 
or that he was otherwise guilty of a breach of good faith. OrmroJ v. Hath, 14 M. & W. 
R. 6ol. In Peqjisylvfinia, it seems, a sale by sample' without express warranty, implies a 
warranty of the kitul or species only, and not of the quality. Fraley v. BispllRm, 10 Barr’s 
Rep. 320., But in Nichols v. Godts, 26 K, L. & Eq. 627, a sale was made of oil, represented 
ns foreign rape oil, but warranted only equal to samples. The article delivered was not 
foreign,rapo oil, but was equal to Samples. Held, that the statement ns to sample applied 
only to the quality ot the oil, and that the buyer was not bound to pay for an article dif- 
Iroio the description in the bill of sale* In Hargons v. Stone, 1 Seld. 73, 
and Beii-iW«»»tl,o 5 d, Ib. 96, S. C. 4 Duer, 69, it is held that the mere exhibition of a sample 
is not enough to create a warranty thrk 4ho bulk of the goods correspond in quality 
therewith. See also Ormrod v. Hath, cited supra. % 
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the article shoulti turn out not to be merchantable, from some 
latent principle of infirmity in the sample, as well as in the bulk 
of the commodity, the seller is not answerable. The only war¬ 
ranty is, that the whole quantity answers the sample.^ 

*482 * VI. Of the duty of mutual disclosure. 

If there be an intentional concealment or suppression 
of material facts in the making of a contract, in cases in.which 
both parties have not equal access to the means of information, 
it will be deemed unfair dealing, and will vitiate and avoid the 
contract. There may be some difference in the facility with 
which the rule applies between facts and circumstances that are 
intrinsic, and fortn material ingredients of the contract, and 
those that are extrinsic, and form no component part of it, 
though they create inducements to enter into the con*tract, or 
affect the price of the article. As a general rule, each party is 
bound to communicate to the other his knowledge of the 
material facts, provided he knows the other to be ignorant of 
them, and they be not open and naked, or equally within the 
reach of his observation, (a) In the sale of a ship, which had 
a latent defect known to the seller, and which the bu^er could 
not by any attention possibly discover, the seller was hefd to be 
bound to disclose it, and the concealment was justly considered 


(a) The rule here hiid down, thoii;;h one undoiiljicdly of inornl obligation, is, per¬ 
haps, too liroddly staled to be sustained liy the jnaetical doctrine of the eoiiiis. The 
qualification of the rule is, that the party in [Wsscssion of the facts must he under 
some special obligation, b/confidence reposed or otherwise, to eommnnieatc th^ra 
truly and fairly. Vit/e infm, pp. 484, 490. liencli v. Sheldon, 14 Barb. II. 72. 


% 

1 By a law of New York, passed April 10, IS.'iO, (laisvs, p. 67.3,) if there bo a deficiency* 
in quantity of dry yoofh sold at public auction, or otherwise, the vendor forfeits to the 
vendee an amount in value equal to the quantity short, in addition to the deficiency. 

See Bagiev ». Peddie, 5 Sandf. S. C. B, 192, where tlio court give the rules for di.stln- 
gui-shing stijifjlated damages from a penalty. The courts lean strongly in favor of constru¬ 
ing agreements as providing penaltie.s, rather Ihnn fixed, .stipulated damages. Ist. Where 
the construction is doubtful, the agreement is considered as intending a penalty merely. 
2d. Where the instrument provides for the payment of a large ai^.m, on failure,pf pay¬ 
ment of a lc.s8 .sum, the larger sum i.s a penalty merely. 3d, Where a stipulated sum is to 
be paid on the pei formanco or omission of actor nets not measurable by, a pecun iary 
standard, such sum is liquidated damages. 4th. Where the dnmnge^for •s-r.u act^*^ 
omissions are certain, or asceftainalilc by a jury, the sum agreed ou is a penalty merely. 
See Cheddick v. Marsh, 1 New Jersey E. 463. 
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to be a breach of honesty and good faith, {a) So, if one party 
suffers the other to buy an article under a delusion created by 
his own conduct, it wiR be deemed fraudulent, and fatal to the 
contract; as, if the seller produces, an impression upon the mind 
of the buyer^ by his acts, that he is purchasing a picture belong¬ 
ing to a person of great skilF in painting, and which the' seller 
knows not" to be the ftict, and yet suffers the impres¬ 
sion to remain, though * he knows it materially enhances *483 
the value of the picture in the mind of the buyer, (b) 

One party must not practise any artifice to conceal defects, or 
make any representations for the purpose of throwing the buyer 
off his guard.^ The same principle had been long ago declared 
by'Lord Hardwicke, when he stated, (c) that if a vendor, know¬ 
ing of an incumbrance upon an estate, sells, without disclosing 
the fact, and with knowledge that the purchaser is a stranger to 
it, and under representations inducing him to buy, he acts fraud¬ 
ulently, and violates integrity and fair dealing. The inference 
of fraud is easily and almost inevitably drawn, when there is a 
suppression or concealment of material circumstances, and one 
of the contracting parties is knowingly suffered to deal under a 
delusion. It was upon this ground that Lord Mansfield must 
have coi^idered, (d) that selling an unsound article, knowing it 
to be unsound, for a sound price, was actionable. It^s equiva¬ 
lent to the concealment of a latent defect; and the ground of 

action is, the deceit practised upon the buyer, (e)^ The same 

♦ • 

_ •___ ____ _ 

• 

(a) MclHsh V. Motteux, Peake’s Cases, 115. This case wal aftenvards overruled 
by Lord Ellcnborough, in Baf'lehole’u. Walters, 3 Campb. Rep. 154, and the latter 
decision confirmed in Pickerinjr v. Dowson, 4 Ij^unt. Rep. 779 ; but it was upon 
another point, respecting the effect of a^sale icilA all faults; and the principle of the 
decision, as .stated in the text, remains unmoved. The same principle was urged in 
Sontherne v, Ho^e, 2 Rol. Rep. 5 ; and it was stated, tltat if a man sells wine know¬ 
ing it to be corrupt, an action of deceit lies against him, though there be no, warranty, 

(b) Hill a. Gray, I Starkie’s Rep. 434. Pilmore v. Hood, 5 liingham, M. C. 97. 

(c) 1 Vetfcy, 96. 

(d) Stuart v. Wilkins, Doug. Rep. 18. 

(e) HiSugh V. Evan#, 4 M’Cord's Rep. 169. If a person having the legal title to 

t Bnker^r!^^w»n, 1 Swan, 64. 

2 The vendor is not bound to disclose a defect, which once existed, if he believes it to 
exist no longer. Me Entire v. MeEutire, 8 Ired. Eq. 297? 
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rule applies to the case where a party pays money in ignorance 
of circumstances with which the receiver is acquainted, and 
does not disclose, and which, if disclosed,* would have prevented 
the payment. In that case, the parties do not deal on equal 
terms, and the money is held to be unfairly obtained, and may 
be recovered back, {a) It applies, also, to the case where a per¬ 
son takes a guaranty from a surety, and'kionceals frotA him facts 
which go to increase his risk, and suffers him to enter into the 
contract under false impressions. Such concealment is held to 
be fraud, and vitiates the contract, [b) ^ 


property, htands by and acquiesces in the sale of it by another person claiinitif', or 
havinj' color of title, he will t>e estoppeil afterwards in asserting his title against *1113 
purchaser. Q'H tacit, consmtr'c videtur. Qni potes- ct delmt veturc, jubet gi non viial, 
Wendell v. Van Rcn>schier, 1 Johnson’s Ch.rllcp. 354. Storrs v. Barker, ft*Idem, lf)6. 
Hobbs V. Norton, 1 Vern. 136. 2 Ch. Ca. ltJ8. fecc al.so to S. I’. 6 Conn. Rep. 
2i2-:il4; 12 Serg. & R 23; 12 Vescy, 85, Irwin v. Morell, Dtidlcj’s Geo. Rep. 72 ; 
Skinner v. Stouse, 4 Missouri Rep. 93; Rickard v. Scars, 6 Adolplm^ Ellis, 469; 
Gregg V. WelLs, 10 Adol. & Ellis 90; Story on Eq., vol. i. sec.s. .386, 391. Tliis kind 
of estoppel was first estalilished by courts of equity, and has, to a certain extent, been 
adopted by courts of law. 

(а) Martin u. Morgan, 1 Brod. & Bing. 289. The .sound doctrine on this suliject 

wa.s declared by Bayley, J., m Ucane u. Rogers, 9 B. & Cres.s. 577, and alKrnit'd by 
the court, in Dewey v. Eicld, 4 Metcalf’s Mass. Rep. 381. /* 

(б) Pidcock V. Bishop, 3 Barnew & Cress. 605. Maltby’s case, cited by Lord El¬ 
don, in 1 Dow’s R. 294. Smith v. Bank of Scotland, Ibid. 272. Jii the old Eng¬ 
lish law, the Writ of Deceit lay not only for personal injuries, but for frauds in relu- 
tiou to real property, and to wldch it principally applied. But a special action on the 
case for damages, in nature of a writ of deceit, had long ago tiiken tlie pl.ice of the 
other, and the wiit of deceit was abolished by the statute of 3 & 4 Win. IV. c. 2. 
See 3 Biack', CJpin. 165. -In the sense of a court of equity, fraud include.s all acts, 
omissions, and concealfnents, which involve a breach of either legal or e(|uitable duty, 
trust, or confidence justly reposed, and arc injurious to anotheV. See infra, p. 561, 
A court qf chancery will exercise* the power of setting aside judgments and decrcc,| 
of any court, foreign or domestic, in cases of fraud. The authorities arc collected in 
the case of Vanmeter u. Jones, in the able and elaborate ojnnidn of Ohunfellor 
Vroom. 2 Green, N. J. Ch. Rep. 520. Neither a bond fide debt, n*br an actual ad¬ 
vance of money, will sustain a security infected with fraud. Sanford, Chancellor, 
2 Sandforeft Ch. Rep. 630. The law requires the utmost degree of good faith (uber¬ 
rima fdex) in transactions between parlies standing in a peculiar relation or fiduciary 
character between each other, as, for instance, in the relation of client and attorney, 


1 The concealment by the vendee of the fact that he is insolvent at t^e tilhc ^rtw 
though evidence of fraud, does not of itself vitiate the sale. Mitchell WfiTJTen, 20 Barb. 
25.3. Buckley ». Artcher, 21 Id. 686. BidaultV. Wales, 20 Miss. 646. Nichols v. I’inner, 
18 New York (4 Smith), 296. * 
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* The writers of the moral law hold it to be the duty *484 
of the seller to disclose the defects which are within his 
knowledge, (a) But the common law is not quite so strict, 
the defects in the article sold be open equally to the observa¬ 
tion of both parties, the law does not require the vendor to aid 
and assist the observation ^f the vendee.^ Even a warranty 
will not cover defect# that are plainly the objects of the 
senses; {b) though if the vendor says or does anything what- 


physirian and patient, principal and agent, principal and surety, guardian and ward, 
trustee and cestui que trust, partners and part-owner. Any misrepresentation, or con¬ 
cealment of any material fact, or any just .susi)icion of artifice or undue influence, 
wdllbc fatal to the validity of the transaction between them, especially in the view of 
a court of equity. The principle on which courus of equity act, in regard to cases 
arising und^r such a confidential or fit^uciary relation, stand (independent of ntiy 
ingredient of deceit or imposition which is usually mixed with such cases) upon a ^ 
motive of general public policy. It applies, when confidence is reposed and confi¬ 
dence almscd, by some advantage gained by means of the relation. Lord Eldon, in 
Gibson u. Jeyes, 6 Vcscy, 278. Champion v. Rigby, 1 Russ. & Mylne, 5.39. Ed¬ 
wards V. Meyrick, 2 Hare, Rep. 60. Carter v. Palmer, 8 Clark & Fin. 657. Poillon 
V. Martin, 1 Sandford’s Cli. Rep. 569. Tliesc wore cases ai>plicable to the relation of 
attorney and client. And for the general principle respecting fiduciary relations, see 
Storys ( ont. on Lq. Jurisprudence, 224, 304-.323.‘-* Lord Hardwicke, in the great 
case of Cly^tcrficld v. Jansen, 2 Vesey, 125, 155, cla.ssified fraud into four kinds; (1.) 
Fraud, oi (talus lualus, may be actual, arising from facts and circumstances of imposi¬ 
tion. (2.) It^may bo apparent from the intrinsic value and subject of tTio bargain it- 
such as HO man in his senses, and not under delusion, would make, on the one 
hand, and as no honest and fair man would acuept, on the other. (3.) It may be in¬ 
ferred fiom the circumstances and condition of the parties; for it is as much against 
conscience to tak^ atfvantage of a man’s weakness or necessity, as his ignorance. (4.) 
It may bo collected^from the nature and circumstances of the transaction, as being an 
imposition on third persons. In Dent v. Bennett, 7 Simons, S39, the vice-chancellor 
declared an agrecmqpt between a medical adviser and his patient for a large sum, to 
be paid by the latter after his death, for past and future services, null and void. It 
■vKis held to be a glaring abuse of confidence, and*the vice-chancellor enforced, with 
spirit and energy^ the doctrine, that wlfcrever we find the relation of employer and 
agent existing in situations in which, of neccssit}'’, much confidence must be placed by 
the employer in^the agent, then the case arises for watchfulness on the part of the 
court, that the confidence shall not be abused.* • 

(а) Grot ms, b. 2, c. 12, s. 9. Palcy’s Moral Philosophy, b. 3, ch. 7. 

(б) Schuyler v. Russ, 2 Gaines’s Rep. 202. Dyer v. Hargrave, 10 Vesey, 507. 

__ ^ _ » _ 

I'iUrl C|^dogan, Eng. Law Journal Rep., April, 1841, C. P. p. 761. 

Maim wi'Jtl^owld, 10 Humph. R. 276. 

® As to the jealousy with which courts Vegavd dealings between persons who have re* 
cently borne tlie relation of guardian and ward, see Gaft v. Wells, 12 Barb. R. 84. 

I 
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ever, with an intention to divert the eye or obscure the obser¬ 
vation of tiie buyer, even in relation to open* defects, he would 
be guilty of an act of fraud, (a) A deduction of fraud may be 
made, not only from deceptive assertions and false representa¬ 
tions, but from facts, incidents, and circumstances which may 
be trivial in themselves, but decisive evidence in the given case 
of a fraudulent design, (b) ^ When, he^wever, the means of in¬ 
formation relative to facts and circumstances affecting the value 
of the commodity be equally accessible to both parties, and 
neither of them does or says anything tending to impose upon 
the other, the disclosure of any superior knowledge which one 
party may have over the other, as to those facts and circum¬ 
stances, is not requisite to the validity of a contract, (c) Tbeje 
is no breach of any implied confideno3 that one party will not 
profit by his superior knowledge* as to facts and circumstances 


(a) 3 Bliick-5. Cora. IC.*). 2 Uol. Rep. 5. 

{b) If the party intentionally misrepresents a material fact", or proilnces a false im¬ 
pression by words or acts, in order to mislead, or to obtain an uiuliic ndvantatje, it is 
a case of manifest fraud. Htory’s Com. on Eq. Jurisprudence, 201. Nelson, J., in 
Welland Canal Co. v. Hathaway, 8 Wend. 48.3. Denman, Cli. J., Ci Pickard v- 
Sears, 6 Adolph. & Ellis, 474. Dog^ett v. Emerson, 3 Story’s Rep. 700^ A sale of 
goods procured through a false representation of the vendee in regard to his solvency 
and credit, passes no title as between the partic.s. Tlic People c. Ken lull, 2.5 Wen¬ 
dell, 399. Cary v. Hotailing, 1 Hill’s N. Y. Rep. 311. Sec also/.last, p. 497. Rut 
in order to afford relief, the misrepresentation must be of something material, consti¬ 
tuting an inducement or motive to the other party, and on which he placed trust and 
confidence, and was actually misled to his injury. Ibid. 204, 'Jos,^ Representations 
by A. to R.. in respect ty a sale afterwards made by A. to C., founded on the repre¬ 
sentations which A. ii;ade to B., and he to C., arc treated in the, same way as if made 
by the vendor to C. Crocker a. Lewis, 3 Snrnner, 1. It is fr^ud to sell an article 
as designated by another peraon's name, in order to give it greater currency, and 
the perpetrator of the fraud is liable to an action. Thomson u. Winchester, '79 
Pick. 214. 

(c) Liiidlaw v. Organ, 2 Wlienton, 178. Hough v. Richardson, r Story’s Rep. 659. 
A more stern rule of morality and law respecting the duty of disclosure of informa¬ 
tion whiclf-would materially affect the price, is laid down in Frazer v. Gervais, Walker's 
Miss. Rep. 72, and it overrules, as far as the authority of the case can go,^the decision 
in Laidlaw w. Organ. 


1- A party defrauded by a contract, may aflinn the contract after ^hc 
fraud, and bring an action for such fraud, or be may reerntp the in an action 

brought by the other party. So, at least, it Is held in New York. Whitney v. Allaire, 
4 Denio’s It. 664. Gray a. Rich, 'lO liid. 430. 
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open to the observation of both parties, or equally within the 
reach of their ordinary diligence ; because neither party reposes 
in any such confidence, unless it be specially tendered or re¬ 
quired. Each one, in ordinary cases, judges for himself, and 
relies confidently, and perhaps presumptuously, upon the suffi¬ 
ciency of his own knowledge, skill, and diligence. The 
common Taw affords to^every one * reasonable protection *485 
against fraud in dealing; but it does not go to the 
romantic length of giving indemnity against the consequences 
of indolence and folly, or a careless indifference to the ordinary 
and accessible means of information.^ It reconciles the claims 
of convenience with the duties of good faith, to every extent 
aOtnpatible with the interests of commerce. This it does by 
requiring the purchaser to apply his attention to those particu¬ 
lars which may be supposed within the reach of his observation 
and judgment; and the vendor to communicate those particu¬ 
lars and defects which cannot be supposed to be immediately 
within the reach of such attention. If the purchaser be want¬ 
ing of attention to these points, where attention would have 
been sufficient to protect him from surprise or imposition, the 
maxim caveat emptor ought to apply.*^ Even against this 
maxim lie may provide, by requiring the vendor to warrant that 


1 Tlie rule in England seems to be tliis: If the representation was false to the knowl- . 
edge of the party making it, this will in general Be conclusive evidence of fraud; but if 
the representation honestly ijiade, and believed at the time to be true by the party 
making it, thougl^not true in point of fact, this does not amount to fraud in law, and the 
representation does not afford a ground of action. 

This lule was applied equally to representations of quality and •representations of title. 
Ormrod v. Uuth, 14 M. & W. 661. 

The rule finds support in numerous cases in this country. Foley v. Cowgill, 6 Blackf. 

R. 18. Sims V. Klein, Breeso’s K. 234. Dunbar r.*Bonesteel, 3 Scam. K. 32. iJiller r. 
Howell, 1 Id. 499. Craig v. Blow, 3 Stewart’s R. 448. Van Arsdule V. Howard, 6 Ala. 
(Judgife's) B. 590. * 

The following cases decide that misrepresentations of material fitets, whether the result 
of fraud or mistake, vitiate the coDtr.act. Iloggett a. Emerson, 3 Story’s R. 700. Warner 
». Daniels, 1 Wood. & M. R. 90. Mason v. Crosby, lb. 342. Smith a. Babcock, 2 Id. 246. 
Snyder ». Bindley, Coxe’s E. 46. 'llionipson a. McCann, 4 B. Monroe’s R. 601. Lockridge 
a. For.ster, 4 Scam. R. 670. Rarliam a. Randolph, 4 How. {Jliss.) 435. Buford a. Caldwell, 

3 Mo. R.*477. 1 Story % Eq. Jurisp. §§ 193, 195. In Atwood a. Wright, 29 Ala. 846, it was 
held that misrepresentations, the result of mistake, do uvot amount to a fraud generally, 
'thev*majkin some particular cases. 

2 On the otTfe? hithd, the purchaser is not bound to disclose to the vendor faofS of which 
the vendor is ignorant, which render the property more valuable, especially if the means 
of knowledge be equally open to both. Kintzing a. McElrath, 6 Barr’s E. 467. 

VOL. II. 57 ' 
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w’hich the law would not imply to be warranted; and if the 
vendor be wanting in good imth^fides servanda \b a rule equally 
enforced at law and in equity, (a) • • 

A mere false assertion of vajue when no warranty is intended, 
is no ground of relief to a purchaser, because the assertion is a 
matter of opinion, which does not imply knowledge, and in 
which men may differ; mere expressionNjf judgment or opinion 
does not amount to a warranty. Every person reposes at his 
peril in the opinion of others, when he has equal opportunity to 
form and exercise his own judgment, simplex commendaiio non 
ohligat. (b) If the seller represents what he himself believes as 
to the qualities or value of an article, and leaves the determi¬ 
nation to. the judgment of the buyer, there is no fraud or war¬ 
ranty in the case, (c) An assertion respecting the article sold, 
mast be positive and unequivocal, and gne on which the buyer 
places reliance in order to amount to a warranty; and if the 
vendee has an opportunity of examining the article, the 
*486 yendor is hot answerable *for any latent defect, without 
there be fraud, or an express warranty, or such a direct 
representation as is tantamount to it. {d) ^ The cases have 
gone so far as to hold, that if the seller should even falsely 
affirm that a particular sum had been bid by other^ for the 
property, 6y which means the purchaser was induced to buy, 
and was deceived as to the value, no relief was to be afforded; 
for the buyer should have informed himself from proper sources 
of the value, and it was his own folly to repefse^ on such as¬ 
sertions, made by a person whose interest might so readily 
prompt him to fnvest the property with exaggerated value. 


(а) 1 Fonb. Tr. of Equity, 371, 372. 

(б) Harvey v. Young, Yelv. Rep. 21 a. Baily v. Mcrrcll, 3 Bulsf. Rep. 94. ’ Cro. 
Jac. 386. Davis r. Meeker, 5 Johns. Rep. 354. Marshall v. Peck, 1 Dana’s Ken. 
Rep. 611. d^^ugiin V. Cureton, 1 Arkansas Rep. 41. Morrill v. allace, 9 N. H. 
Rep. 111. Broom’s Legal Maxims, London, 1845, p. 357. 

(f) Jetidwinc ». Slnde, 2 Esp. Rep. 572. . . " 

(d; The Oneida Manufacturing Society v. Lawrence, 4 Cowep’s Rep. 440, ^ 


t Curley a. Wilkins, 6 Barb. S. C. Rep. 667. Taymon v. Mitchell, IkW. Gatling 

V. Nowell, 9 Ind. 672. But see Foster v. Swase^, 2 Wood. & M. Bep. 217. Taylor v. Fleet, 
1 Barb. S. C. Rep. 471. 




OF PEESONAL PBOPERTY. 


LBO'. XXXIX.] 


676 


* Emptor emit quam minimo potest ; venditor vendit quam maximo 
potest, (a) 

The same principre was laid down in a late case in the K. 
B., where it was held, (b) that a false representation by the 
buyer in a* matter merely gratis dietum, in respect to which 
the buyer was under no legal pledge or obligation to the sel¬ 
ler for the precise accturacy of his statement, and upon which 
it was the seller’s own indiscretion to rely, was no 
* ground of action.^ There was no recognized principle *487 
of law which rendered a party legally bound to allege 
truly, if he stated at all, the motives and inducements to the 
purchase, or the chances of sale to the seller. The true rule 
\fas stated to ^e, that the seller whs liable to an action of 
deceit, i^ he fraudulently misrepresent the quality of the thing 
sold, in some pariiculaft which the buyer has not equal means 
of knowledge with himself; (c) or if he do so in such a man¬ 
ner as to induce the buyer to forbear making the inquiries, 




(а) I Rol.*Abr. 101, pi. 16. Saunders v. Hatterman, 2 Iredell’s N. C. Rep. 32. 
In the of Eakins v. Tresham, 1 Sid. Rep. 146. 1 Lev. Rep. 102, the same law 
was declared; hut a distinction was there taken between the fal«e assertion touching 
the value of tl* property, and touching the rate of the previous ?■«?»?, and Sn action was 
held to lie in the latter case, for the rent was of a matter of fact resting in the private 
knowledge of the landlord and his tenants, and the tenants might refuse to inform the 
purchaser, or combine with the landlord to mislead him. The court, in Lysney v. 
Selby, 2 Lord RaymTlllS, followed the decision in Eakins v. Tresham, though they 
considered it .to be questionable; and the distinction seems to have been essentially 
disregarded in the Scotch case of Kinaird v. Lord Dean, cited^by Mr, Sugden from 
I Coll, of Decis. 3.12. The doctrine in the case of Rolle was adopted by the Chief 
Justice of Maine, in the case of Cross v. Peters, I Grcenleaf’s Rep. 389 ; and by the 
(Siief Justice of North Carolina, in the case of ^agan v. Newson, 1 Dev. 22. But 
in Bowring v. Stevens, 2 Carr & Payne, R37, on the sale of a lease of a public house, 
the seller falsely r(iipresented that his returns averaged so much a mouth ; and it was 
held that an action lay for the deceit. 

(б) Vernon v. keys, 12 East's Rep. 682. 0 

(c) A false representation in a contract for the sale of fixtures and fittings of a 
public house a,s to the amount of business attached to the house, has been held suf 
ficient to^avoid the contract. Hutchinson v. Morley, 7 Scott, 341. 


1 A conjectural estimate of value is not a misrepresentation ( and concealment, to be 
fraudulent and material, must be a concealment of something which the party was bound 
to disclose. Irvine u. Kirkpatrick, 3 Eng. L. & Eq. 17. 
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which, for his own security and advantage, he would otherwise 
have made, (a) * 

The rule in equity is more rigid' on.this 'subject than it is at 
law. Lord Hardwicke held, (6.) that where the, seller had falsely 
affirmed a farm to have been valued by two persons,at a certain 
price, and that assertion had induced the purchaser to contract, 
it was such a misrepresentation as would induce t court of 
equity to withhold a decree for a specific performance. But 
there is a settled distinction in equity between enforcing specifi¬ 
cally and rescinding a contract; and an agreement may not be 
entitled to be enforced, and yet not be so objectionable as to 
call for the exercise of equity jurisdiction to rescind it. It does 
not follow that a contract of sale is void in law merely because 
equity will not decree a specific performance, (c) * 



if 


(rt) It i<s •?ettl<"fl tliat a material misrepresentation of a fact by wi/staArc, and upon 
which the otln'r party is induced to act, is a ground for relief in equity, equally as if 
it had been a wilful and false assertion, for it operates with equal injury. Pearson v. t 
Morgan. 2 Bro. -388. M'Ferran v. Taylor, 3 Crunch, 270. Rosevelt v. Fulton, 

2 Cowen, 133. Lewis v, M’Lcniore, 10 Tergcr, 206. 

(b) Buxton V. Lister, 3 Atk. Rep. 386. p • 

(c) Seymour w. Delaneey, 6 .Tohns. Ch. Rep. 222. The cases on this point are 
there collected and reviewed. Though the decision in that case was afterwards re¬ 
versed in the Oourt of Errors, the general doctrines in it were not affected but admitted. 
Inadequacy of price is of itself a sufficient ground of defence to a bill in equity by a 
purchaser foi* a specific performance, ^hen tho party contracting to sell was an expect¬ 
ant heir. Peacock v. Evans, 16 Vescy, 512. Ryle v. Brown, 13 Price’s Exc. Rep. 
758. On tlie other hand, a court of equity will rescind a contract for the sale of land 
when the intrinsic nature^ind Subject of the bargain itself, or the attending circum¬ 
stances, arc clearly indicative of fraud. King v. Cohorn, 6 Yerger’.s Tenn. Rep, 75. 
So a bill for th^escission of a contract for tho purchase of land will be sustained, If 
the defendant fails at the hearing to show that he is then able to give a good title, or 
to give po.sscssion, and there he nd'adequate remedy at law for the breach of the eop- 
tract. Hepburn v. Dunlop, 1 Wheaton, K9. Williams v. Carter, 3 Dana’s Ken. 
Rep. 199. Scamorc v. Harlan, Ibid. 412. In the case of King v. Hamilton, 4 Pfeters’s 
U. S. Rep. 311, it was adjudged, that the equity power of decreeing a specific per¬ 
formance (ff contracts was to he exercised in sound discretion, and with an eye to the 
substantial justice of the case, and never when the exercise of it would be inequitable 
and unjust. If damages would be an inadequate compensation for non-performance 


1 There is a distinction, too, between enforcing specific covenants and restraining acts 
in breach of covenants, in a class of cases, ns the engagements of,opera slnge wy 
courts cannot enforce specifically the performance, but they will r^strailrtfie breach of 
negative covenants. Lumley v. Wagner, 13 Eng. L. & Eq. 262. Bradley v. Bradley, 1 
Barb, Ch. K, 126. Dupre v. Thoinpson, 4 Barb. S. C. Rep, 279. 
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• An action will lie against a person not interested in * 488 
the'property, for making a false and fraudulent repre- 


« 

of a contract, equity will grant relief Storer v. Great W. E. Koad Co. 2 Y. & Coll. 
Cas. in Ch. 48.* ^ 

The general rule is, that a court of chancery will not de^e a specific performance 
of an agreement for the sale iftd purchase of fdock or of chattels, But there are so 
many exceptions and qualifications attending the rule, tfRit its force is greatly im¬ 
paired j and more recent and better authority would seem to be, that when justice 
requires it, chancery will in such cases, decree a specific performance. For the general 
rule, see Cud v. Butter, 1 P. Wms. .570. S. C. 5 Viner’s Abr. 538. Cappur v. 
Harris, Bunh. Rep. 135. Dorison v. Westbrook, 5 Viner’s Abr. 540. Nutbrown v. 
Thornton, 10 Vescy, 159. For exceptions to it, and in favor of specific performance, 
see Colt u. Nuttervill, 2 P. Wms. 304. Duke of Somerset v. Cookbon, 3 Id. 390. 
Buxton t». Lister, 3 Atk. Rep. 383. Taylor r. Ntville, cited, Ibid. 384. Lord Eldon, 
in Lady Arnndell i>. Phipps, 10 Vescy, 148. Wright v. Bell, 5 Price’s Exc. Rep. 
325. Addfrley v. Dixon, 1 Sfijions & Stuart, 607. Lynn* i». Chaters, 2 Keen, 521. 
Withy t>. Cottle, 1 Sim.«f& Stu. 174. Clark v. Flint, 22 Pick. Rep. 231. The true 
principle in equity i.s, that specific performance of an agreement relating to chattels 
ought to be decreed, when equity and conscience requires it, as in the case of pictures 
and other tilings of peculiar value and attachment, and when the remedy by action at 
law for damages would be inadequate, and no competent or Just relief could be other¬ 
wise afforded. Mitford on Pleadings in Chancery, 168. edit. N. Y. 1833. Story’s 
Com. on ,Ef^. Jurisprudence, vol. ii. 18, 26-48, where the English chancery cases on 
the subject arc critically examined. In Sarter v. Gordon, and Young v. Burton, 
domestic sl.tves brought up in the family are declared to come within the reason of 
tli« exception. 2 Hill’s S. C. Ch. Rep. 126, 127. 1 M’Mullan’s S. C. Sq. Rep. 255. 
As to the specific performance of contracts for ,the sale of lands, see supra, pp 470- 
476, and more particularly, infra, vol. iv. p. 451. With respect to contracts entered 
into for fraudulent or illegal purposes, the law refuses its aid to enable either 
party to disturb suclaparts of it as have been executed; and as to such parts as remain 
executory, it leave# the parties w'here it finds them. Nellis v. Clark, 20 Wendell, 24. 
S. C. 4 Hill, 429. •Mellon, Ch. J., in Smith v. Hubbs, 1 Fairfield, 71. M’lvinnell p. 
Robinson, 3 Meos. & Weis. 434. * 

• • I 

The case of mariife insurance is different from the ordinary contract of‘sale, and 
rests'on a different principle. The parties do not»deal in that instance on the pre- 
snmption of equal knowledge and vigilsmcc as to the subject-matter of the contract, 
and hence a different rule of law prevails. The insurer is essentially passive, and is 
known to act, anS piofcsscs to act, upon the information of the assured. In an in^b 
surance eontractf the special facts, as.Lord Mansfield has observed, (Carter v. Boehm, 
3 Burr. Rep. 1905,) upon which the contingent chance is to bo coniputeS, lie most 
commonly ki tlie knowledge of the insured only. “ The underwriter trusts to his repre- 
sentation," and proceeds upon confidence that he docs not keep back any circumstance 
in hia knowledge. Lmdenau v. Dcsborongh, 8 Barnoffr. & Cress. 586. Though the 
snppreasion should happen through mistake, without any fraudulent intention, the 
fpohiSy'w voiij^ TRo contract of insurance is formed upon principles peculiar to itself; 
and ftie common law maxim ot caveat emptor has no application, and professes to have 
none. ^ So, in the case of work done, and articles made by a mechanic, the buyer 

67* ? 
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* 489 sentation *to the seller, whereby he sustained damage by 
trusting the purchaser on credit of such misrepresenta¬ 
tion. (a) This principle was first established in England after 
great discussion and opposition in the case of Pasley v. Free- 
man, {b) and though that case met with powerful resistance, it 
has been repeatedlj^recognized, and the doctrine 0 ^“ it is now 
well settled, both in the English and American jurisprudence, (c) 
__ 

professes to repose upon the superior knowledge and skill of the mechanic in his trade, 
nnd to know nothing of the mystery of the art; and if the latter does not furnish his 
work done in a workmanlike manner, he is guilty of a breach of an implied contract; 
spondet periliam artis. Jones v. Bright, Danson & Lloyd, 304. Leflore v. Justice, 

1 Smedes v. Marshall, Miss. Rep. 381. See also infra, p. 558. The reason of the 
distinction between these cases and the ordinary contract of sale is very apparent; 
and the common law has carried the doctrine of disclosures by each party in the for¬ 
mation of the contract of sale, to every reasonable and practicable extent that is'con¬ 
sistent with the interests of society. The'maxim pf caveat einptor, and that other 
maxim, vigilantlbus et non dormientibus jura subveniunt, when liiscreetly applied, as in 
the English law, are replete with sound and practical wisdom. 

(а) Upton V, Vail, 6 Johns. Rep. 181. Bean v. Herrick, 3 Fairfield, 262. In the 
case in 6 Johns. Rep. the doctrine in the case of Paslpy v. Freeman was recognized, a 
discussed, and settled, in the Supreme Court of New' York. It was again recognized, 
discussed, and settled, in Gallagcr v. Brunei, 6 Cowen’s Rep. .‘146; and once more 
recognized, discussed and settled, in Benton v. Piatt, 2 Wendell’s Rpp.'38.5; and 
again, and very elaborately and powerfully enforced, in Allen v. Addington, 7 Wen¬ 
dell’s Rep. 1. S. C. 11 Idem, 374.1* jg ^ striking sample of what arc termed the 
homonyrni(c of the civil law. But the statute of 6 Geo. IV. ch. 14, commonly calted 
Lord Tenterden’s Act, has done away the application of the doctrine of Pasley v. 
Freeman to English cases. That Act extends the statute of frauds, by requiring a 
memorandum in writing, signed by the party to be charged, of representations of 
another’s character and ability, with a view to credit to be gi‘/cn him. It equally 
applies to cases of verbal •acknowledgments of debts barred by the'statutes of limita¬ 
tions ; and it wonderfully relieves the courts, the profession, and the country, from the 
evils of lluctuatmg and contradictory decisions."'! Jbese provisions of the English 
statutes, wiere adopted in the Ma,ssachusetts Revi.sed Statutes'for 1836, and in the 
Revised Statutes of Vermont, 18.'l9, p. 317. Sec Lyde v. Barnard, 1 Mee. & W. ICjl, 
on the doubtful construction of Lord Tentorden’s Act. 

(б) 3 Term Rep. 51. ^ 

* (c) Eyre v. Uunsford, 1 East’s Rep. 318. Ilaycraft v. Creasy, 2 Idem, 92. Carr, ar 

parte, 3 Vps. & Bea, 110. Ilamar v- Alexander, 5 Bos. &Pull. 241. “ Wise v. Wilcox, 

1 Day’s Rep. 22. Rnssell o. Clark, 7 Cranch’s Rep. 92. Munroe v. Gardner, I Mills, 
S. C. 328. Hart v. Tallmadgc, 2 Day’s Rep. 381. Patten v. Gurney, 17' Mass. Rep. 
182. See also 7 Vermont R. 67, 79. 

¥ ^ • 


w 

1 The doctrine was ably enforced in Zabrlsklc v. Smith, 8 KemanttN. It) 822.' : ' » 
‘ The Code of Procedure of New York, requires debts barred by tno statute of limita¬ 
tions to be acknowledged by writing. 



OF PERSONAL PROPERTy. 


679 


LEG, XXXIX.] 

The principle is, that fraud, accompanied with damage, is a 
good cause of action; {a) and the solidity of the prin¬ 
ciple was *felt and acljnowledged by the writers on the *490 
civil law. {h) ^ Misrepresentation, without a design, is not « 
sufficient for an action. •But if recommendation of a purchaser, 
as of good‘credit, to the seller, be made in bad faith, and with 
knowledge that he wasjiot of good credit, and the seller sustains 
damage thereby, the person who made the representation is 
bound to indemnify the seller, (c) ^ It is a very old head of 
equity, said Lord Eldon, (d) that if a representation be made to 
another person, going to deal in a matter of interest upon the 
faith of that representation, the former must make the repre¬ 
sentation good if he knew it to be false. 

* Lord, Thurlow,' in Fox v. Mackreth, (e) allowed of much lati- 

• • 

■ ^ C-- ■ 

(fl) Fraud without damage, or damage without fraud, says Coke, J.. in 3 Bul- 
strode’s Rep. 95, gives no case of action; but where these two do concur and meet 
« together, there an action lieth. By frmd, LeBlanc, J., said in 2 East’s Rep. 108, he 
understood an intention to deceive, whmher from an expectation of advantage to the 
party himself, or from ill-will towards llie other. Both of these propositions contain 
true doeyrii^ on the point. If the false representation be made, knowing it to be false, 
and injury follows, the law infers a fraudulent intent, and the person who makes it is 
responsible for the consequences. Tindal, Cli. J., in Foster v. Charles, 6 Bingham, 
396. 7 Id. 105. But it is not requisite to show that the defendant hu ig the represen¬ 

tation to be untrue. It is suthekut if the representatkn be untrue, aud made for a 
fraudulent purpose, and to induee the plamlilf to.do wliat he does do to his preju¬ 
dice. Taylor v. Ashton, 11 Mec.son & Welsby, 401. Maliee and want of reasonable 
cause is a ground fw damages. • I)e Medina v. Grove, 10 Ad. &> El. N. S. 152. This 
appears to be the sound doctrine and the wholesome discipline of the law on the 
point. ' 

(6) .Dig. 50, 17, 47. 

(c) Pothier, Traiie du Contrat de Mandat, No. 21. 

^ (d) Evans v. Bickncll, 6 Vesey, 182. • 

(e) 2 Bro. 420. Lord Eldon, to tl^p same point, in Turner v. Harvey, Jacob’s 
Repil78. • 


1 If a man tells an untruth to induce another to alter his situation, who tffereby suffers 
damage, aft action lies, though no fraud nor injui'y was intended. Watson i?. Poulson, 7 
Eng. L. & Eq. 686. Turnbull v. Gadsden, 2 Strobh. Eq. 14. Smith v. Mitehell, 6 Geo. R. 
468. • • ^ ' 

* Where a person procures the sale and delivery’ of articles by fraudulent and false rep'^ 
resentations, ne acquires no property in them, or right of possession, and the vendor may 
pursue him aud intake the property, withjsuch reasonable force as may be necessary. 
Hodgeden e. Hubbard, 18 Vermont B. 60l. 
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tude of concealment on the part of the purchaser. The latter,. 
according to his opinion, would not be bound, in negotiating 
for the purchase of an estate, to disclose to the seller his knowl¬ 
edge of the existence of a mine on th6 land, of which he knew 
the seller was ignorant.^ If the estate was purchased for a price 
of which the mine formed no ingredient, he held, that a court 
of equity could not set aside the sale, because there was no fraud 
in the case, and the rule of nice honor must not be drawn so 
strictly as to affect the general transactions of mankind. From 
this and other cases it would appear, that human laws are not 
so perfect as the dictates of conscience; and the sphere of mo¬ 
rality is more enlarged than the limits of civil jurisdiction. 
There are many duties that belong to the class of imperfect 
obligations which are binding on conscience, but which human 
laws do not, and cannot undertake directly to enforce. But 
w hen the aid of a court of equity is sought^to caiTy into exe¬ 
cution such a contract, then the principles of ethics have a more 
extensive sw'^ay; and a purchase made with such a reservation 
of superior knowledge, would be ®f too sharp a character to be 
aided and forwarded in its execution by the powers of the Court 
of Chancery, (a) In Turner v. Harvey^ [b) relief was‘'given in 
equity against a contract, where the purchaser knew that the 
vendors (v^ho were assignees of a bankrupt) were ignorant ofU 
circumstance considerably increasing the value of the property. 
And while it was admitted to be tlie general rule that the pur¬ 
chaser was not bound to give the vendor information, as to the 
value of the property, yet it w^as said that very little was suffi¬ 
cient to affect the application of the principle, as if a single 
word be dropped tending to mislead the vendor-. And though 
there be cases in which a contract irnprovidently entered into 
by a trustee will not be cancelled''by the court, yet they will not 
lend the aid of the court to excuse it. But if a person stands 
in the relation of trustee, or quasi trustee to another, as agent, 


(а) Parker v. Grant, 1 Johns. Ch. Rep. 630. 

(б) Jacob’s ^p. 169. 

O 

-- b — 


1 Btttler’/i Appeal, 20 Penn. 63. 
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factor, steward, attorney, or the Jike," if he would purchase of 
his jprincipal or employer, any property committed to his care, 
he must deal with the utmost fairness, and conceal nothing 
within his own knowledge which .may affect the price or value; 
and if he c^oes, the bargain may be set aside, (a) Bargains 
between trustee and cestui trust are viewed with great jeal¬ 
ousy, and ‘they will no f be sustained, unless under very unex¬ 
ceptionable circumstances. (6) It is a rule in equity, (c) 
that all the material facts must be known to both *par- *491 
ties, to render the agreement fair and just in all its parts; 
and it is against all the principles of equity that one party, 
knowing a material ingredient in an agreement, should be per- 
rpkted to suppress it, and still call for a specific performance, {d) 
Pothier (e) contends that good faith and justice require that 
neither ^arty to the conjrract of sale should conceal facts within 
his own knowle^e, which the other has no means at the time 
of knowing, if the facts would materially affect the value of the 
commodity. But he concludes, in conformity with the doctrine 
of Lord Thurlow, that though misrepresentation or fraud will 
invalidate the contract of sale, the mere concealment of material 
knowledge which the one party has, touching the things sold, 
and which the other does not possess, may affect the conscience, 
but will not destroy the contract; for that would unduly restrict 
the freedom of commerce; and parties must, at their own risk, 
inform themselves of the value of the commodities they deal 
in. (/) He Jeffers to the’ rules of morality laid down by Cicero; 
and he justly considers some of them as being of too severe and 
elevated a character for practical application, dr the cognizance 


(а) Farnam w.^rooks, 9 Pick. Rep. 212. 

(б) Pox V. Mackreth, 2 Bro. 400. Coles y. Thecothick, 9 Vesey, 246. Dunbar v, 
Tredcnnick, 2 Bkll & Beatty, 314. Boyd v. Hawkins, 2 Dev. Eq. 207-211, 215. See 
also infra, vol. iv. p. 438. 

(c) Ellafd V, Lord Llandalf, 1 Ball & Beatty, 251. Buxton v. Lister, 3 Atk. Rep, 
383. 

(rf) T^liere is a valuable rcfbi’cnee to, and criticism on, the oases in illustration of 
the maxim, %aveat emptor, in Broom's Selection of Legal Maxims, p. 354, London 
edition. • 

(e) Traits du Contrat de Vento, n. 238-241. . 

(/) Pothier, Ibid. No. 298. 


682 


OF PERSONAL PROPERTY. 


[pARi-V. 


of human tribunals, {a) The general rule on this subject (though 
it has its exceptions, like other general rules), is, that ignorance 
of the law, with a full knowledge of the facts, and under cir¬ 
cumstances repelling all presumption of fraud and imposition, 
furnishes no ground, either in law or equity, to re/^cind agree¬ 
ments, o* reclaim money paid voluntarily under a claim of right, 
or to set aside solemn acts of the parties'. (Z»)^ Another rule of 


(a) Ciocro, de Offioiis, lib. 3, secs. 12-17, states tlic case of a corn merchant, of 
Alexandri."!. arriving at Rhodes in a time of great scarcity, with a cargo of grain, and 
with knowledge that a number of other vessels, with similar cargoes, had already 
sailed from Alexandria to Rhodo.s, and which he had j)asscd on the voyage. He then 
puls the question whether the Ale.xandrian merchant was bound in conscience to in¬ 
form the buyers of that hret, or to keep silence, and sell his wheat for an extiavagatft 
pritc; and he answers it by saying, that, in bis opinion, good faith would require of a 
just and candid man, a frank disclosure of the fact. Ad Jidem bonam stat^it jx-rtiuere 
nohim esse enifiion vitiutn quod nosset venditor. Ratio poslulutnie quid insidiose,ne quid 
simulate. Grotius (b. 2, c. 12, see. 9,) and Puifendorf (Droit do la Nature, liv. 5, e. 3, 
see. 4,) as well as Pothier and others, dissent from the opinion of Cieero, and hold 
that one party is only bound not to suffer the other to be deceived as to circumstances 
relating iutrinsu.ally to the substance ol’ the article sold. Rutherforth, on the other 
hand, in his Institutes, b 1, ch. 13, § 13, coincides with Cicero as to the case of the 
merchant at Rhodes, and disagrees with Grotius, <Sn whom he comments, Jt is a lit¬ 
tle singular, however, that some of the best ethical writers under the Christian disiicn- 
satioti, should complain of the moral lessons of Cicero as being too austere in their 
texture, and poo sublime in speculation, for actual use. Tliere is not, indeed, a pas¬ 
sage in all Greek and Roman antiquity equal, in moral dignity and grandeur, to that 
in which Cicero lays it down as a fi.xed principle, that we ought to do nothing that is 
avaricious, nothing that is dishonest, nothing that is lascivious, even though wc could 
escajic the observation of gods and men. (Do Oft'. 3, 8.) lijw must the .accom¬ 
plished author, even of so-exalted a sentiment, have bten struck w'Sth awe, humilia¬ 
tion, and reverence, if he had known that there then existed in the province of .Judea, 
the records of sablimCr doctrines; in which were taught the existence, the unity, the 
power, the wisdom, the justice, the benevolence and all-pervading presence of that 
high and lofty One that mhabiteth eteA lity, and searcheth all hearts, and understandelh all th^ 
imaginations of the thoughts of the children of intn. 

(bj Doctor & Student, dial. 2, ch. 46. Bilbie v. Lumlcy, 2 East, 469. Shotw«ll v. 
Murray, 1 Johns. Cli. Rep. 512. Lyon v. Richmond, 2 Idem, 5l, 60. Siorrs v. 
^rkcr, 6 Idem, 166. Brisbane v. Dacres, 5 Taunt. Rep. 143. Millies o. Duncan, 6 
Barnew. &\jres8. 671. Goodman v. Sayers, 2 Jac. & Walk. 262, 263. Story’s Com. on 


1 A rule, permitting a more extended right of recovery, has been'laid down la Connecti¬ 
cut. It was held that money paid under a mistake of law or fact, which the party was 
under no legal or moral obligation to pay, and which the other party has no right to retain, 
may be recovered. The case of Clarke v. Butcher, 9 Cowen, 6'K, was disapproved. 
Northrop v. Craves, 19 Conn. R. 548. The opinion is well worthy of a perusal. 

To the same effect is Culbreatt «. Culbreath, 7 Geo. K. 64. Contra, and agreeable to 
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equal validity, is, that acts don^ qnd contracts made, under mis¬ 
take or ignorance of a material fact, are voidable and relievable 


Eq. Jurisprudence, ^ 95, 125. Marshall v. €ollctt, I Youngc & Coll. 238. Rankin 
V. Mortimero, 7^Watts, 372. Good v. Herr, 7 Watts & Serg. 253-6-8. Clarke v. 
Dutcher, 9 Cowen, 674. Bronson, Cb. J., 2 Dcnio, R. 40. Norton v.^arden, 3 
Sheplcy’s Rep. 45. Norris v. Bletlien, 19 Maine, 348. In Underwood v. Brockman, 
4 Dana, 314-318, and Ray anS Thornton v. Bank of Kentucky, 3 B. Monroe, 510, 
the Court of Appeals in Kentucky ably and fairly discussed the question, whether 
relief ought to be granted on a contract made, or payment made, with full knowledge 
of all the facts, but through mistake as to the law, and the conclusion was, that relief 
might be granted when the contract was entered into or payment made in considera¬ 
tion of a mistaken belief of a legal liability. But the court said, that a fair compro¬ 
mise would not be disturbed on account of any mistake as to the law of the case. See 
also^Gratz v. Redd, 4 B. Monroe, 190, money paid by mistake, either of law or fact, 
m%y be recovered back. In the lasc of Elliott v. Swartwout, 10 Teters’s R. 137, it 
was held, that if an agent pays over to his principal, after notice not to pay, moneys 
illegally deiSandcd and receivcij by hiint he remains personally liable. Tlie same 
rule was adopted in Ohi9, holding that a mistake of the parties in point of law might 
be corrected in equity. M’Naugluen v. Partridge, 11 Ohio Rep. 223. Evants v. 


the rule laid down in the text, is Peterborough v. Lancaster, 14 N. Hamp. U. 382. Balti¬ 
more & S. B. Co. V. Faunce, 6 Gill’.s R. 68. 

The part*' qjust show, not merely ignorance of facts, but that he could not, with due 
diligence, obtain information. Wason v. Wareing, 15 Eng. L. & Eq. 121. , 

The contract cannot be rescinded for a mistake, unless the parties can be restored to 
their original rights. Martin v. Mct'orrnick, 4 Saiidf. S. C. R. 366. A. c(*itract made 
under mutual Jnistake may be avoided. Ketchura v. Catlin, 21 Vemiont R. 191. 

It has also been held, that'money paid by an agent, unless by the special direction of his 
principal, under a mistake of the legal rights of thef latter, may be recovered. Per Ware, 
J., United States v. Bartlett, Duveis’s D*. C. Rep. 19. 

Even persons in ^iscTiarge of a,^rust are not bound to know the laws of another country, 
though they concern and affect the discharge of their duties. Leslie v. Baillie, 2 Y. & 
Coll-»Cas. in Ch. 91. Burge’s Com. on Col. and Foreign Laws, vol^ ii. p. 741. 

In several cases a distinction, not very easy to define, has been recognized between ig¬ 
norance of law and a mistake of law. The first is said to be incapable of proof, but the 
latter may be proved; and the inclination seems to bf, to give relief in the latter case. 
Cbamplin v. Laytin, 18 Wend. R. 422. Hall o. Reed, 2 Barb. Ch. R. 605, per Walworth. 
It was held, in Gwjfnn o. Hamilton, 29 Ala. 2.33, that there is no distinction •between mis¬ 
takes of law and ignorance of law; and, iii Gordere v. Downing, 18 Ill. 492, the court 
refused relief against a pure mistake of the legal effect of language used in a deed, wliere^l 
there was no allegation of fraud, oppression, or mistake of fact. • 

Ignorance pf the hiw of a foreign government, or of the statute laws of another state of 
the American Union, is ignorance of fact. Bank of Chilicotlie v. Dodge, 8 Barb. R. 233. 
President^f Merchants’aBank v. Spalding, 12 Barb. R. 302. 

Though a draft of a banking institution of Newport, payable at a future day, is void by 
statute, yet a btuk in another state, advancing money on such draft, in good faith, may 
recover back the mqjjey as paid under a mistake as to fact. Bank of Chilicothe v. 
Dodge, sypra. Equitable relief in mistake of law i^^e exception rather than the rule. 
Newell V. Stiles, 21 Geo. 118. 
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in law and equity, (a) It has bden held, that even where a party 
contracted under a clear mistake of his legal rights, and such 
rights were of •a doubtful character, he might be relieved in 


« 0 
Strode, lU^. 480. On the other hand, in Cad^val v. Collins, 4 Adolph. & Ellis, 858, 

and in Clarke v. Dutcher, 9 Cowen, 674, it was declared that money paid bona fide, 
and with fall knowledge of the fact, cannot be recovered back, though there was no 
debt, and that the case of Harriot v. Hampton, 7 Term, 269, was rightfully decided, 
where it was held, that money recovered by due process of law without fraud or un¬ 
due compulsion, ought not to be recovered back. The text of the Koman law 
contained })ropo«itions .seemingly contradictory on the point, whether a payment of 
money made under a mistake of the law could be reclaimed. See Dig. 22, 6, 1,7, 8, 
and Code, 1, 18, 10. Vinnius and D’Aguessenu contended that the money might be 
recovered back, unless the person making the payment was under a natund or n\oral 
obligation to make it. Voct and Pothicr were of a contrary opinion, and the French 
civil code followed the former authorities, and made no distinction whether it be error 
of law or of fact. Tlic (picstion has become cxccedMigly perplexed by contradictory 
opinions and ducision.s. In Burge’s Commenturics on Colo’hial and Foreign Laws, 
vol. iii. 727-739, there i.s a levlew of the authorities in the civil and English law on 
the question. An .able writc'r in the American Jurist for April and July, 1840, vol. 
xxi.. has also examined very critically and at large, all the eases, decisions, and dicta, 
and lie concludes that there is no solid ground for the distinction between mistakes of 
law and mistakes of fact, as to the right to relief, and that the preponderance of au¬ 
thority is une((uivocally on that side. It would bo inadmissible in a wo.k ‘oO general 
and comprehensive as the present one, to enter into the discussion. I have no doubt 
that injustice may sometimes result from a strict adherence to the rule refusing relief 
where the co’titract is founded on a mistake in law. But I incline to the opinion that 
true policy dictates that we take the law according to wJiat I understand to ho the 
more prevalent doctrine in the Engl’sh and American courts; and that the contracts 
and acts of competent parties, when free from fraud of every kind, and made or done 
with full knowledge of all the facts, ought not to be disturbed oil the allegation of ig¬ 
norance of the law. It.strike.s my mind that such investigations as the relaxation of 
the rule would lead tp, must be hazardous to the consdcncc, and pernicious as prece¬ 
dents. In the ^Ipanish law the rule is explicitly laid down, that what is paid through 
ignorance of law cannot be recovered hack, because, says the text, we are all obliged 
to know the laws of the kingdom; though payments through error, mistake, or igno¬ 
rance of fiwts of what was not due, may I5b recovered back. Institutes of the Civil 
Law of Spain*, by Aso & Manuel, b. 2, tit. 11, ch. 2, Mr. White, in his Recoplla^ion 
of the Laws of Spain and the Indies, says that every chapter of that work constitute.s 
4|he cor’ftus^iuris civilis of Texas. 

(a) Milncs v. Duncan, 6 Barn. & Cress. 671. The dictum of Bailey, J., in this last 
case, that money paid by mistake, though with means of knowledge of the fact, can¬ 
not be recovered back, is contradicted by Mr. Baron Parke, Kelly v. Solari, ^ Meeson 
& Welsby, 54. In this last case it was adjudged that money paid under a bond fide 
forgetfulness of fact.s, which disentitled the defendant to receive it, ma^ be recovered 
back. Garwood v. Eldridge, 1 Green, N. J. Ch. K. 14.5. The tpi,stake or ignorance 
for which a contract will be relicvg^n equity, must be of a material fact, essential to 
its character, and such as the part^would no^ by reasonable diligence have known. 
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equity. ('(5t) '■The distinction iti the above rules was <!qually 
known to the civil law. (b) * In Lawrence v. Beaubein^ (c) the 
distinction between ighorance of 'the law and a mistake of the 
law was learnedly discussed, and it was held that the latter 
might be gi;pund for relief in equity, though the former could 
not. (d) A third general rule on the subject is, that eifuity will 
rectify a mistake and gfve reEef,and decree specific performance 
in cases of written contract, where ^there is a plain mistake 
clearly made out by satisfactory parol proof, or even fairly and 
necessarily implied, (e) 


* VII. Of passing the title by delivery} * 492 • 

• 1[1.) When the terms of sale are agreed on, and the 

- “-•- 

• 

when put npon inquiry. Broadwell v. BrondwellJ 1 Gilman’s III. R. 599, S. P. 
Waite V. Lef^gett, 8 Cowen, 195. Story’s Com. Id. 155. Buller, J., in Lowry v. 
Bourdieu, Doug. 467. Stevens v. Lynch, 12 East, 38. Champlin v. Laytin, 18 
Wendell, 407. Cummins u. White, 4 Blackf. Ind. Rep.‘3.56. Foreign laws are 
treated as facts,' and ignorance of them is a ground for relief, like the ignorance of 
any other fact. Burge’s Com. on Colonial and Foreign Laws, vol. ii. 741. 

(a) Laitmvot v. Bowly, 6 Hair. & Johnfton, 500, 525, 526. 

■ (h) Pothier. P.Hnd. 6, 3, n. 4-7. Ibid. sec. 4, n. 10, H. Ibid. 41, tit. 4, 1, 2, 

sec. 15. Code 1,18, 10. 

'(c) 2 Bailee’s S. C. Rep. 623. * 

(d) Mr. Justice Bronson, in Champlin v. Laytin, 18 Wendell, 416, thought that the 
distipetion taken in the Carolina case, between agnorance of the law and mistake of 
the law, wfis not solid. 

(e) Gillespie v. Sfoon, 2 Jo(|ns. Ch. Rep. 595. Lyman v. United Ins. Co. Ib. 630. 

Keisselbrack v, Livingston, 4 Id. 144. Andrews v. Essex F. & M. Ins. Co. 3 Mason,. 

10, .15. Dunlap v. Stetson, 4 Id. 349, 372. Ilunt v. Rousmtyfiier, 8 Wheaton, 174, 
211. Story’s Com. on Eq. Jurisprudence, 164, 176. Newsom v. Bufferlow, 1 Dev. 
N. C. Eq. 379 1 Yeates’s Penn. Rep. 132, 138,437. Ball v. Stone, 1 Sim. & Stu. 

2d0. Lord Eldon, 10 Vesey, 227. Tilton v. Tilton, 9 N. II. Rep. 385. Moale v. 
Buchanan, U Gill & Johnson, 814. Mr.Vusticc Story, in his Coqi. on [^q. Jurispru¬ 
dence, 121-194, h^s reviewed and collected most of the English and American cases,, 
and drawn the proper conclusions from them with his customary ability and accuracy.. 
Mr. Justice Turley, in Trigg v. Read, 5 Humphrey's Tenn. R. 529, has flaborate^ 
and. Jtbly examined the refined distinctions on this subject. So, in Duer on Insurance, 
vol. i. p. isi,^ note 11, the cases in equity correcting a clear mistake in a policy of in- 


^ The omissfon of the mode or the time of payment, or even of the price itself, does not 
necessarily rendei) a^ale defective. The price will he inferred to be a reawnable one. 
Valpy V. Gibson,' 4 M. G. & Scott’s R. 864. , 

Many df the decisions quoted in the text, at page [494,] and in the following pages, will 
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bargain is struck, and everything- that the seller has to do with 
the goods is complete, the contract of sale becomes absolute as 
between the parties, without* actual payment or delivery, and 
the property and the risk of .accident to the goods vest in the 

•---'--s--- 

sarance are collected. In Rogers v. Atkirison, 1 Kelly's Geo. R. 12, Ch. J. Lumpkin 
accurately collects and examines the principal Enghsb and American cases leading 
to the establishment of the principle, that equity relieves against mistakes as well 
as fraud in contracts in writing. The subject was very learnedly discussed in that 
case. 


be observed, on examination, not to apply to the statute of frauds, but to be illustrative of 
the general rules governing tlie contract of sale, independently of the statute. Inijeed, 
the mass of mercantile contracts are in writing, and to such contracts the statute has'no 
application. The distinction between the general rule of law on this subject, and the 
rules arising from the 17th section of the stat.ite, must be bome in mind. ' 

1. Where the statute does not apply, it may be laid down gsierally, as it may also be 
gathered from the text, [pp. 491-510,] that if the parties have agreed, the onq to buy and 
the other to sell specific and determined articles, of which the price, weight, .measure, or 
requisite fitness have been a.sccrtained or agreed upon, or if suitable means have been pro¬ 
vided by which these qualities or conditions may be ascertained, and the articles are put 
in that state for which the parties contracted, the property passes eo inttanti, by virtue of 
the contract of sale, and without delivery. 

This is not inconsistent with the lien that ftiay remain to the vendor fhV jhiyment of 
the price; and, though the general rule is as above stated, the parties may, by the form of 
the contract, or b_y special reservations, provide that some other act shall be a condition 
precedent to fcie passing of the property. 

2. I'ndor the .statute of frauds a difierent class of questions arises; and many of the cases 

mentioned in tlie text, relate to the construction of the clause of the 17th section, which 
provides, that no contract for tlie sale of gofxis, &c., shall be good, “ vnleM th% buyer aecepU 
pnrt of the goods and actunllg receives the same.” . , 

Two things, it will be observed, are required by this clnuseiviz: an ixceptance of part of 
* the goods, and an actual receipt of the same. 

1. Questions have arisen in sevcial of the cases, as to the nature of the aeceplnnde re¬ 
quired, and thu'decisions arc somewhat contradictory. 

A series of English cases .seemed to have established, that unless there has been 
such a dealing on the part of the purchaser as to deprive him of any right to obje^tifeo 
the quantity or quality of tlie goods, there cahnot be any part acceptance under the stat¬ 
ute. Howe V. Palmer, 3 B. & Aid. 821. Tempest v. Fitzgerald, Id. ^80. Hansod t. Ar- 
mitage, & Id. 667. Carter v. Tonssaint, Id. 866. Smith ». Surman, 9 B. & Cress. 661. 
'Norman r. Phillips, 14 M. & W. 277. Hunt v. Hecht, 20 E. L. & Eqt 624.. Cunliffe v. 
Harrison, 5 £. L. & Eq. 639. Shepherd v. Pressey, 32 N. H. 48. 

But in a very recent case in the Q. B., liord Chief Justice Campbell, in -an elahonte 
opiniop, dissents from this doctrine, and holds that an acceptance may be sufficient to sat¬ 
isfy the statute, although the purchaser has a right to object to tllo qtmntity of the article, 
and to repudiate the sale. Morto.i v. Tibbctt, 16 Q. B. 428. Sec, also, Curtis e. Pugh, 10 
Ad. & El. N. S. 114; Parkers. Wallis, 87 E. L. & Eq. 26. , * 

2. The decisions just referred to do not affect the question of rcfc.'^t under the statute. 
This is examined in a subsequent part of the lecture, (pp. 600, 606.) 

Two propositions seem to be well established on this point, viz: that there can be no 
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bu^r. (a) He is entitled to the goods on payment or tender of 
the price, and cot otherwise, when nothing is said at the sale as 
to the time of delivery', or the time^of payment^ The payment 
or tender of the price is, in such cases, a condition precedent 
iibplied in tjie contract of sale, and the buyer cannot take the 
goods, or sue for them, witliout payment; for, though the ven¬ 
dee acquires a right of*property by the contract of sale, he 
does not acquire a right of possession of the goods * until *493 
he pays or tenders the price, {b) But if the goods are 
sold upon credit, and nothing is agreed upon as to the time of 
delivering the goods, the vendee is immediately entitled to the 
possession, and the right of possession and the right of property 
At^t at once in him; ^ though the right of possession is not ab¬ 
solute, but is liable to be defeated, if he becomes insolvent 
before hlobtains posseswon. (cf K the seller has even despatched 


(a) Noy’s Maxims, ch. 42. 2 Blacks. Com. 448. Lord Ellcnborough, in Hinde v. 
Whitehoiise, 7 East’s Rep. .571. Code Napoleon, No. 1583. Civil Code of Louisi¬ 
ana, art. 2431. Tarling v. Ba.xtcr. 6 Barnew. & Cress. 360. Fletcher v. Howard, 2 
Aikin’s Vt. Rcpi 11.5. Rotter v. Coward, Meig’s Tenn. Rep. 22. Mr. Justice Story 
observed, in*the case of the Brig Sarah Ann, 2 Summer’s Kcp. 211, that he knew of 
no principle of law which establishes that a sale of personal goods is invalid, because 
thpy are not in possession tlie rightful owner, but arc withheld by | wrongdoer. 
The sale is n»t, under such circumstances, the sale of ^ right of action, but a sale of 
the thing itself, and good to pass the title against every person not holding the same 
under a bond Jide title, for a valuable considefation, without notice, and a fortiori 
against a wrongdoer^ ^ 

(A) Glartvillc, b. Itt, ch. 14. Langfort v. Tiler, 1 Salk. 113. Hob. Rep. 41. 1 H. 
Blacks. Rep. 363. v. Sanders, 4 Barnew. & Cress. 941. Lafon v. De Armas, 

12 Rob. La. Rep. 598, 622. See infr<t, p- 497, S. C. i 

(c) Hanson t». Meyer, 6 East's Rep. 614, Ba}'ley, J.; in Bloxam 'v. Sanders, 4 
Barnew. & Cross. 941, and in Simmons v. Swift, 5^d. 857. 

‘ , _ » 

• ’ • 

receipt while the vendor retains hLs lien; and, again, the receipt is snfScient, when the 
goods come into*the actual possession and control of the vendee. Within ^ose limits^ 
there are numerous decisions depending on a great variety of facts and circumstances. 
Most of them will he found in the text and notes, to which reference has been made.. The 
subjhct.of acceptance and receipt under the statute of frauds is thoroughly examined in 
Browne 6n the Statute*of Frauds, pp. 316-3^8. 

1 And payment must be made in a reasonable ti'me,'er the vendor is released from the 
contract. Couwajse. Bush, 4 Barb. S. C. Rep. 664. 

8 So held in KimSto Hamilton, 2 Swan, 190; Cartland v. korison, 82 Me. 180; Ball 
r. Robinson, 2 Corns. 203. But contra in ftfcGoon ». Ajjkeny, 11 Ill. 668; O'Keefe v. Kel¬ 
logg, 16 Id^84T. • * 
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the goods to the buyer, and insolvency occurs, he has a righl, in 
virtue oT his original ownership, to stop them* m > / f&r, 

though the property is vested^in the buyer, so as to subject him 
to the risk of any accident, he. has not qn indefeasible right to 
the possession; and his insolvency, without payipent of the 
price, defeats that right, equally afteir the tramitus has begun, as 
before the seller has parted with the abtual possession of the 
goods. Whether default in payment, when the credit expires, 
will destroy that right of possession, if the vendee has not before 
that time obtained actual possession, and put the vendor in the 
same situation as if there had been no bai'gain for credit, was 
left undecided in Bloxam v. Sanders^ (a) though as between the 
original parties that consequence would follow. (6) ■ ' 

(2.) To make the contract of sale valid in the first instance 
according to statute law, there m'ust be. a delivery or tender of 
it, or payment, or tender of payment, or earnest given, or a 
memorandum in writing signed by the party to be charged; 
and if nothing of this kind takes place, it is no contract, and 
the owner may dispose of his goods as he pleases, (c) ^ 
*494 The English statute of * frauds of 29 Car. H. ch. 3, sec. 

17, (the provisions of which prevail in the United States, 
with the exception of Louisiana,)® declares, that no contract 
for the s^e of goods, for the price of or upwards, shall 
be good, except the buyer shall accept part of the goods, so 
sold, and actually receive the same, or give something in ear¬ 
nest to bind the bargain, or in part payment;' ot, unices some 


(а) 4 Bivrnew. & Cress. 941. ' 

(б) This has, been decided in Kuntcr v. Tulhot, 3 Smedes & Marshall, 754, an^ 

in New v. Swain, Dan. & Lloyd’s Merc. Cases, 193, where it was held, tliat if the 
buyer docs not pay when the time of payment arrives, the seller In that case‘has a 
right to retain the goods. It was held in that case, that the right of the seller to re¬ 
tain the goods existed, though the goods were left with the seller ou rent. If, how¬ 
ever, the rent had been actually received, it would seem to have amounted to an 
actual transfer. ■» 

• (c) Noy’s Maxims, ch. 42. Tempest w. Fitzgerald, 3 Bomew.'^& Aid. 680. 



’ The delivery required to 8ati.‘(fy the 17th section of the statute of flauds, may be sub¬ 
sequent to the agreement. Marsh v. Hyde, 8 pray, 381. McKnlghi e. Dunlop, 1 Seld. 
637. 

* And Virginia, Chapman v. Campbell, 13 Gratt. 106. 
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note pT memorandum in writing of the bargain be made, and 
signed by the parties to be charged, or their agents thereunto 
lawfully authorized, (a) If, therefore, earnest-money be given, 



. (a) The New York Revised Statutes, vol. p. 136, secs 3, 8, apply to the sale of 
goods, chattels, or things in aetjpn, for the price of fifty dollars or more, and declare 
that there must be a note or memorandum of such contract, in writing, subscribed by 
the parties to be charged, or the lawful agent of the party; or the buyer accept and 
receive part of the goods, or the evidences, or solne of them, of the things in action; 
or at tlje time pay some part of the purchase-monej. The statute puts equitable ‘ 
transfers of choses in action on^ footing similar to that on which|ales of goods stand. 
The English statute is not so broad. It docs not reach things in action, as shares in a 
banking company. Humble b. Mitchell, 3 Perry & Davison, 141. S. C. 11 Adolph. 

& lyiis, 205, The New York statute requires the name of the party to be changed to 
be literally subscribed, or signed below or at the end of the memorandum, and the 
more loose doctrine under the English sti^utc as to signing is not suffici rit. Davis v. 
Shields, 26 Wendell, 341. ^ IiaConnecticut, the price limited is $35, and in New 
Jersey, $30, or upwardsf In England, the provisions of the 17th section of the stat¬ 
ute of frauds have been lately extended by statute to contracts for the sale of goods, 

“ notwithstanding tbp goods may not, at tlie time of the contract, be actually made,” 
The Revised Statutes of Massacliuhctts, df 1836, and of Connecticut, 1838, and of 
Now Jersey, 1794, follow the words of the English statute of frauds. 

The English Statutes of Frauds and Perjuries, 29 Car. II. c. 3, carnes its influence 
through tlfe%hole body of our civil jurisprudence, and is in many respects the most 
comprehensive, salutary, and important legislative regulation on record, affecting the 
security of private rights. It seems to have been intended to embrace within its pro¬ 
visions the sujrjcct-muttcr of ail contracts, and a sketch of its essential parts may 
facilitate the knowledge and study of it. 

The 1st section epacts,, that parol leases, estates, interests of freehold, or terms of years 
in land, shall have the effect of estates at will only. 

• The 2d extepts leases not excecifing three years, and where the rent received shall be 
at least two thirds of the improved value. 

The*3d, that no leases, or interests of freehold, or Jerms for ye^rs, shall be assigped, 
granted, or surrendered, except by deed or note, in writing, signed, &c. 

The 4th, that no action shall be maintained to cha^e an executor or administrator 
• upon any special promise to answer out of his own estate—or to charge the defend¬ 
ant ^upon any special promise to ans\ver for the debts, default, or miscaniage, of" 
another—or tctcharge any person upon an agreement made in consideration of' 
marriage—or^upon any contract or sale of lands, or any interest in or concerning 
*them—or upon any agreement not to be performed within a year, nnlesf the agree¬ 
ment, or^omo note thereof, be in writing, signed, &c. 

The 6th and 6th apply to devises of land. 

• • 

* 

“ 5“ 

1 See, also, Jamef^j. Patten, 2 Seld. 9, where the Court of Appeals held that the con¬ 
tract ptttet be literally subscribed, oveiTuling the decision of the Supreme Court in 8 Barb. 
844. • 
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though of the smallest value, or there be a delivery or payment 
in whofe or in pai't, or a note or memorandum of the contract 
duly signed, the contract is binding, and the property passes tO 
the vendee, with the risk and. under the qualifications already 
stated, (a) Whether a delivery of part of an entire stock, lot, 
or parcel of goods, be a virtual delivery of the whole, so as to. 
vest in the vendee the entire property inuthe whole without pay¬ 
ment, was a point much debated in Hanson v. Meyer^ (b) and 
left undecided by the court. It was held, in that case, not to 
amount to such a delivery, provided any other act was neces¬ 
sary to precede payment or delivery of tht residue; but if every¬ 
thing to be done on the part of the vendor be completed, a de¬ 
livery of part of a cargo or a lot of goods, has, under certain 
circumstances, been considered a delivery of the whole, 
*495 so as to vest the property, (c) .*To constitute a part 


The 7th, 8th, aiiil 9th, apply to declarations and assignments of ^trusts, which are re¬ 
quired to be in writing, except implied trusts. 

The 10th gives a remedy against the lands of cestui que trust. 

The llth relieves heirs from liabilities out of their own estates. . , 

The 12th regulates,/lur auter vie. 

The 13th, 14th, 15th, and 16th sections apply to judgments and executions. 

The I7th erftcts that no contract for the sale of goqds of £10, and upwards, shall 
be good, unless the buyer accepts jiart of the goods sold, and actually receives the 
same, or gives somtfehing in eariajst to bind the bargain, or in part payment; or 
some note or memorandum in writing, of the bargain, be made and signed, &c. 
The intention was to comprehend within the 4tL and I7lh rections, t^ic subject- 
matter of every parol contract, of which uncertainty in the terms'was likely to pro¬ 
duce peijury. In Scotland, France, Holland, &c., there ds no such provision as 
the Finglisli statute of frauds, anif sales of goods may be established by parol proof, 
though in France such latitudintlrian proof is specially applicable to mercantile cases. 
Mr. Bell questions the superior pMicy or safety of the strict rule of evidence required 
by the English statute of frauds. Bell on tire Contract of Sale, Edin. 1844, pp. 63-73. 

(a) Noy’s Maxims, ub. sub. Shep. Touch. 224. Bach v. Owen,*5 Term Rep. 409. 
-A bill of sale of personal property, duly perfected, passes the title as effectually as ac¬ 
tual delivery. The enrolment is a substitute for actual delivery, and the vendee^is 
clothed with the constructive possession, and competent to convey. Clary v. Frayer, 

- 8 Gill dt Johnson, 398. Vide infra, p. 531, S. P. ' 

(b) 6 East’s Rep. 614. 

(c) Slubey v. Heyward, 2 H. Blacks. Rep. 504. Hammond v. Anderson, 4 Bos. & 
Pull. 69. Sands & Crump v. ^Taylor & Lovett^ 5 Johns. Rep. 393., Parke, J., In 
Smith V. Surman, 9 Barn. & Cress. .561. If an entire contragir'be partially within 
the statute of frauds, the whole is void, for an entire agreement cannot be s^arated. 
' Cbater v. Beckett, 7 Term, ^01 ! 
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acceptancO) 30 as to take the case out ,pf the statute, there 
must have been such a dealing on the part of the purchaser as 
to deprive him of any right to, object to the quantity of the 
goods, or to deprive the seller of his right, of lien.’ But the 
facts and circumstances which may amount to an acceptance 
of part of fhe goods sold, has been a fruitful source of discus¬ 
sion, and .subtle distinctions have been raised and adopted, (a) 
The vendee cannot take the goods, notwithstanding earnest 
be given, without payment. Earnest is only one mode of bind¬ 
ing the bargain, and giving to the buyer a right to the goods 
upon payment; {b) and if he. does not come in a reasonable, 
time after request, and pay for and take the goods, the contract 
is^ dissolved, and the vendor is at liberty to sell the goods to 
linother person, (c) If anything remains to be done, as between 
the sellfr and the buyer, befo-TO the goods are to be delivered, a 
present right of ^property does not attach in the buyer. 

This is a well-established principle •in the doctrine of *496 
sales, [d) ^ But when everything is done by the seller, as 
"# . ^ ■ “ 

(а) In Scotland, it has been held that where the commodity, like a cargo of grain, 
requires^ protracted course of delivery, and par^ only had been delivered, the resi¬ 
due, undelivered in point of fact, was not to be deemed delivered in point of law, so 
as to exempt it from the creditors of tlie seller. Collins v. Marquis’s Creditors, 1 
Sell’s Com. J 73, n. § 1.58. But Mr. Bell .seems to think the English Secisions, cited 
in the preceding note, contain tlie better law. 

(б) Earnest is a token or pledge passing between the partiH by way of evidence or 
ratification of the sale. Its efficacy was recognized in the civil law, (Inst. 3, 24,) 
and it write in usj in thh early ages of the English law, as a means of binding the par¬ 
ties and completing the sale. Glanville, b. 10, c. 14. Bracton, b. 2, c. 27. It is men¬ 
tioned in the statute of frauds, and in the French Code, as an^cfHcient act; but it has 
fallen into very general disuse in modern times, and seems rather to be suited to the 
manners of simple and unlettered ages, before the introduction of waiting, than to the 

•qipre precise and accurate habits of dealing at tiro prcsent.day. It has been omitted 
in the New York Revised Statutes. * , • 

(c) Langfort v. Tiler, 1 Salk. Rep. 113, Goo'dall u. Skelton, 2 H. Blacks. Rep. 316. 
In Greaves v. Ashlin, 3 Campb. Rep. 426, Lord Ellonborough denied the right of the 
seller in such a case to put an end to the contract. It was held .in Neil^n. Cheves, 1 
Bailey’s S. C. Rep. 637, that if time and place for delivery be appointed, and the pur¬ 
chaser does not attend, or offer to pay, the vendor may rescind the contract even 
tbougl^ he had previously received part of the purchase-money. 

{d) Hanson v. Meyer, 6 East’s Rep. 614. Withers v. Lyss, 4 Campb. Rep. 837. 

•-* 

o 

" 1 See note (1), a«i«, p. 492 . , 

• Hutc&inson t>. Hunter, 7 Barr’s ^ep. 140. Scudder v. Worster, 11 Cush. 673. Field 
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to a parcel of the quantity sold, to put the goods in a deliver* 
able , state, the property, and consequently the risk of that par* 
cel passes to the buyer; and as to so much of the entire quan¬ 
tity as requires further acts to be done on the part of the seller, 
the property and the risk remain with the seller, {a) The goods 
sold must be ascertained, designated, and separated from the 
stock or quantity with which they are m;ixed, before the prop¬ 
erty can pass, {b) It is a fundamental principle, pervading every¬ 
where the doctrine of sales of chattels, that if the goods of dif¬ 
ferent value be sold in bulk, and not separately, and for a single 
price, or per aversionem^ in the. language of the civilians, the 
sale is perfect and the risk with the buyer; but if they be sold 
by number, weight, or measure, the eale is incomplete, and the 
risk continues with the seller, until the specific property be sep¬ 
arated and identified, (c) ^ ^ ® 


Wallace v. Breeds, 13 East’s Rep.'522. Busk v- Davis, 2 Maulo & Selw. 397. 
Slieplcy V. Davis, 5 Taunt. Rep. 617. Simmons t>. Swift, 5 Bam. & Cress. 857. 
M’Donald v. Hcwett, 15 Johns. Rep. 349. Barrett v. Goddard, 3 Mason’s Rep. IIV. 
Allman v. Davis, 2 Iredell’s N. C. Rep. 12. The rule, as drawn from the case of 
Whitchouse v. FtostjMn 12 East, 6^, by Mr. Selwyn, is, that when good.s'drti sold, If 
anything remains to be done on the part of the seller, as between him and the buyer, 
to ascertain the price, quantity, or individuality of tlie goods before delivery, a right 
of property does not attach in the buyer. 

(а) . Rngg V. Minctt^ll East’s Rep. 210. Henderson v. Bro^vn, Newfoundland 
Rep. 90. 

(б) Austen v. Craven, 4 Taunt. Rep. 644. White v. Wilks, 5 Idem, 176. Cutwater 
V. Dodge, 7 Cowcti’s Rep. 85. Woods v. M’Gee, 7 Ohio Jlep. (part 2,) 128. 

(c) Vinnius’s Com. in Inst. 3, 24, 3, sec. 4. Dig. 18, 1, 35, 3. Pothier, Traitd da 
Contrat dc Vente, No. 308. Code Napoleon, No. 1585. Civil Code of Louisiana, 
art. ^433. ZagHry v. Purnell, 2 Campb. Rep. 240. Simmons y. Swift, 5 Barn. & 
Cress. 857. Devine v. Fennell, 2 Iredell’s N. C. Rep. 36. By the English statute of 
5 & 6 Wm. IV. c. 63, new, provisions were introduced for verifying and adja.sting 


». Moore, Hdl & Den. 418. Colder ». Ogden, 15 Penn. 628. Stevens v. ^Jno, 10 Barb. 96. 
Messer ». Wfodman, 2 Fo.st. 172. Evans v, Harris, 19 Barb. 416. The fact of earnest or 
part payment does not alter the case, and the money paid may be recovered If the con¬ 
tract fails. Joyce v. Adams, 4 Seld. 291. Nesbit v. Burry, 26 Penn. 208. But separation 
is enough to pass the property, though writing o'r other acts may remain to be per/onned< 
Cauningham v. Ashbruok, 20 Mis. 663, See, however, lyaldron «. Chase, 37 .Me. 414,, 
where it is held, that when a certain number of bushels out of a quantity of corn is paid 
for, and a part taken, though' the rest has not been separated from tjje heap, the property, 
and risk are in the vendee. And see Sweeny i>., Ow|ley, 14 B. Mon. TKy-J 418.^ ’ 

1 But if the vendor presents a bill of the articles as being of « certain amount, and the 
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(3.) Where no time is agreed on' for payment, it is under¬ 
stood to be a cash sale, and the payment and the delivery are 
immediate and concurrent acts, and the vendor may refuse to 
deliver without payment, and if the payment be not immedi¬ 
ately made, the contract becomes void, (a) ^ If he does deliver 
freely and absolutely, and, without any fraudulent contrivance 
on the pacrt of the yeisdee to obtain possession, and without 
exacting or expecting simultaneous payment, there a confid¬ 
ence and credit are bestowed, and the precedent condition of 
payment is waived, and the right of property passes. (6)® This 
rule is understgod not to apply to cases where payment 
is expected * simultaneously with delivery, and is omitted, *497 
evaded, or refused, by the vendee, on getting the goods 
under his control; for the delivery in such a case is merely con- 






standard models of weights and measures, Tlie Wincliesier bushel, and all other 
local measures were abolished, and lieaped measures were abolished, and the stone 
weight was regulated at fourteen standard pounds avoirdupois, and a hundred weight 
at eight such stohes, and a ton at twenty such hundred weight, and nq one was al¬ 
lowed to sell by any other weights or measures than the imperial weights and meas¬ 
ures presoribed by tlie act. 

(a) Corayn’s Dig. tit. Agreement, B. 3. Bell on the Contract of Sale, Edin. 1844, 

pp. 20, 21. 

'(6) Haswcll V. Hunt, cited by Bnllcr, J.. in 5 Term Rep. 231.. Harr* v. Smith, 3 
Serg. & Rawle, 20. Chapman v. Lathrop, 6 Cowen’s Rep. 110, S. P. 1 Denio, 51.' 

_._i__ 


vendee assents, that sufficient., Olyphant v. Baker, 6 Denio’s R. 379. To prevent the 
property passing, something must be required to ascertain the quantity, the very term 
of the contract, Deipnis v. Alexander, 8 Barr’s E. 60. So it has been held, that if a por¬ 
tion' of the bricks in a kiln be sold by the thousand, but not cougtod or marked, though 
clearly Identified, and possession of the yard containing the whole be delivered to the 
vendee, the property in those sold passes. It is left to the vendee to make Ids owiV selec- 
■Mop. Crofoot r. Bennett, 2 Oomst. R. 268. See, alA, Brewer «. Salisbury, 9 Barb. 611. 
And when it is clear, by the terms of a contract, that Hie parties intended the sale should 
be complete befor^ the article sold is weighed or measured, the property will pass before 
this is done; even though the price cannot be otlibrwise fixed. Boswell v. Green, 1 Dutch. 
(N. J.) 890. • 

1 Level! t>. Smith, 1 Den. 671. Under the clause of the statute of New Tftrk, making 
every agi'cvnent for the purchase of goods void ‘‘ uhloss the buyer shall at the time pay 
some part of the purchase-money,” &c., 2 R. S. 136, it has been decided, that if payment 
be madi^ln a reasonabfe time, it is sufficient. Thompson v. Alger, 12 Met. R..428. It has 
been dedlded, that If the price was to be applied to thg payment of a precedent debt, the 
application nAst 1^ actually made, by receiptor otherwise. Clarke v. Tucker, 2 Saudf. 
claw) R. 167. . * ' 

* Fumiss V. Hone, F Wend. 247. Smith v. Lynes, 1 Selden, B. 41. S. 0. 8 Sandford, S. 
0. B. 208, ♦Davie v. Bradley, 24 Vt. 66. . * 
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ditional, and the non-payment would be an act of fraud, enter¬ 
ing into the original agreement, which would render the whole 
contract void, and the seller would haYe a right instantly to 
reclaim the goods, {a) The obtaining goods upon false pre¬ 
tences, under color of purchasing them, does not^ change the 
property. (6) ^ If it was even a cb'hdition of the contract, that 
the seller was to receive, upon delivery*,' a notoj^or security for 
payment at another time, he may dispense with that condition, 
and it will be deemed waived by a voluntary and absolute de¬ 
livery, without a concurrent demand of the security, (c) But if 
the delivery in that case be accompanied with a*declaration on 
the part of the seller, that he should not consider the goods 
as sold until the security be given, or if that be the implied 
understanding of the parties, the sale' is conditional, and the 
property does not pass by the delivery,,as between thd original 
parties; though, as to subsequent donrt fid& purchasers or cred¬ 
itors of the vendee, the conclusion might be different, (</) * 


(rt) Lcuflom V. Philips, I Ycates’s Rep, 529. Harris v. Smith, 3 Serp. & Uawle, 20, 
Palmer v. Hand, 13 Johns. Rep. 4-34. Bainbridge v. Cakhvell, 4 Dana’.s ^f.<Iiep. 213. 
A purchase of goods with a preconceived design not to jiay for them, is a fraud, and 
will avoid* the sale. No title pas»c.s to the vendee. Earl of Bristol v. Wilsmore, 
1 Barn. & Cit^ss. 514. Root v. French, 13 Wendell, 5^0, Ash v. Putnam, 1 Hih’s 
N. Y. Rep. 302. Vide post, p 514, n., and aitle, p. 484. Cary c, Ilotailing, 1 Hill, 
311. Kilby v. Wilson,iliyan & Moody, 178. Abbots v. Barry, 5 Moore, 98, 102. 

(6) Noble V. Adams, 7 Taunt. Rep. 59. 

(c) Payne v. Shadbolt, 1 Oampb. Rep. 427. Carle.on v. Summ,r, 4 Pick. Rep. 516. 
Smith u. Donnie, 6 Idem, 262. 

(d) Hussey v. Thornton, 4 Mass. Rep. 405. Marston v. Baldwin, 17 Idem, 606. 
Corlics V. Gardner, 2 'Hall's N. Y. S. C. Rep. .345. Reeves v. Harris, 1 Bailey’s S. 
C. Rep. 563. Lucy v, Bundy, 9 N. IL Rep. 298. Lafon v. De' Armas, 12 Rob. La. 


1 Malcom v. Loveridge, 13 Barb. R, 372, holds that a dond Jfrfe-purciiaBer of goods, for 
a valuable consideration, from a person alio obtained them from the owner by false pr^ 
tences, amounting to a felony, will hold them against the first vendor,•'if he voluntarily 
parted with the pos8e.s8ion, and intended to part with the title. A similar decision was 
made by the N. Y. Superior Court, in Keyser v, Harbcck, 8 Duer, 373. See, also, W hite 
p. Garden, 6 E. L. & Eq. 37D; Jennings v. Gage, 13 III. R. 610; Williams v. Given, 6 Gratt. 
B. 268; Acker ». Campbell, 28 Wend. 872; Klng.sford «. Murry,'*34 E. L. 6s Eq. 607; 
Titcomb v. Wood, 88 Me. 661; Caldwell v. Bartlett, 3 Duer, 841; SmltH «. Lynel, 1 8eld. 
4. But see Sawyer v. Fisher, 82 Maine r!*28, 

2 In Coggill V. II. & N. H, R. R. Co. 8 Gray, 646, It is held that vendor In a con¬ 
ditional sale may recover the property even frdm tjne who has putchased of the vondee in 
good faith and without notice. llaven v. Emery, 88 N. H. 66. In Herring V BpppOOk, 
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Where there ie a condition precedent attached to a contract 
of eale %nd deUvery, the property does not vest in the vendee 
on deHvery, until he performs the condition, or the seUer waives 
it, and the right continues in .the vendor,, even against the* 
creditors of.the vendee, (a) ^ J£ the delivery of the ^oods pre- 
^des for a short time the dlelivery of the note to be given for 
the prn», according to particular usage in that species of deal¬ 
ing, and which usage is known to the buyer,'the case 
falls within the same * principle, and the delivery is *498 
^derstood to be conditional.a The condition is not 
deemed to be waived, and the seller wiU have a right in equity 
to consider the goods as held in trust fpr him, until the vendee 
performs the condition, and gives the note with security; and 
his right to the goods will be good, as against the buyer and 
IS vol^tary assignee,.thouglf not as against a bond fide pur¬ 
chaser from the ifendee. (b) * It is the better and sounder doc . 


Hep 598. In this last case, after much learned discussion, it was held that when the 


i^by an action ex-exempto for damages. 
(a) Barrett. « Pn'tnhnwi o w 


vis^25’ir2ich ^"<1 '■ee I<ord Seaforth’s ease 19 

WhUweli .. VinCentrPick" Ret44rcr''‘' V"T 

B»!»eU V. Mmor, S 2 Wenddl. 661. and D'Wolf v Babbatt, 4 Maso ”, Lp. 29^u 


vP~plrt.vva, delivered to a v«d.o, ia a 

propeKv which’wbald be the' •uWmTS'"» laterejt in the 
cJpenier, 24 Cor Ml ^ '"eution. And re. Hart a. 

not to areonnt to a wMvor of a oon^lL ’ ’ “ 

.^Fleeman ft .Mcftaon, 26 Barbour, (N.Y.) 474. 
tb-be ffood ^ 806, the vendor’s right to the goods was held 

g ®^^‘^P“”**“«rl“goodfaithand without notice of the conditions. 
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trine, and one established by the later cases, that a writtert 
a^ement to deliver by a certain time goods sold, cSnnot be 
* enlarged as to the time by a subsequent parol agreement, for 
that would contravene the statute of frauds, by making the 
right of action of the agreement to rest partly in j^wnriting and 
partly in parol, (a) 

♦ (4.) By the civil law, the right of profierty wa,^ not vested in 
the purchaser without delivery; nor even by delivery, without 
payment of the price, unless the goods were sold on a credit, (b) 
The risk of the goods was, nevertheless, thrown on the btiyUr 
before delivery, and as soon as the contract of sale was com¬ 
pleted, even though the title was still in the vendor. Periculum 
reivenditcB^ nondum traditcBy est emptoris. (c) Pothier endeavOil^ 


__ — ^--- ^ - 

the snme point. In the case in Hall, six days intervened betVeen the delivery of the 
goods and the call for the note ; and in tlie last case it was held, that if on a sale the' 
delivery of goods be conditional, and the vendor assents to a qualified delivery, for the 
convenience of the vendee, and with the understanding that the property is not to 
pass absolutely, unless the terms of sale be complied with, the vendor in that case is 
not divested of his right to retake the goods. Copland v. Bosquet, 4 Wash. Cir. Rep. 
588, S. P. But in Mills v. Hallock, 2 Edw. V. Ch. Rep. 652, the .sale alflaJction was 
on approved notes, and the goods were delivered, and twenty-five days thereafter the 
vendee failed^and assigned hi.s property. As there was no custom proved authorizing 
such a delay, the title was held to bo completely vested before the as,signmont, and 
passed with it. .The rule in Canada is, that,if goods be sold for cash, and not 
paid for, they may be followed and claimed in an action of reyendication, if brought 
within eight days, and if the goods have remained in the state in which they were 
delivered. Ayhvin e. AM^ally, Stuart’s Lower Canada Bcp. 541. , 

By the Code of Lousgina, art. 3194, the vendor of a chattel notj)aid for has a pref¬ 
erence for the jiriec, q,ver other creditors of the vendee, whether the sale was ntade 
on credit or without, if the property remains in the possession of the purchaser, 
and the jirivilege exists, though the vendor has taken a note from the buyer. This 
privilege is extinguished by the destruction ef the thing sold; but it is held, that iT 
the vendee sells the goods before he has paid for them, the money due ^ the 
second vendee will represent the goods, and the first vendor’s pririlego will attach 
thereon. Afartin, .1., in Thayer v. Goodnic, 4 La. Rep. 222. 

(а) Goss Lord Nugent, 5 B. & Adol. 58. Stowell v, Robinson, 3 Bing. N. C. 
928. Harvey v. Grahham, 5 Ad. & E. 61. 

(б) Inst. 2, 1, 41, Ihid. 3, 24, 3. Code, ]ib..2, tit. 3, 1, 20. Dig. 18,Bynk. 
QatEst.Jur.Priv lib 3, ch. 15, Pothier, Traits da Contrat d»e Vente, n. 322. Id. 
Traitd de la Propritfte, part pfem,, c. 2, art. 232,242: Domat, b. 4, tit. 5, sec,- 2, art. ft. 
This is also the rule in the Scots law. Bell’s Principles of the of ScoUftnd, 
3d edit. p. 28. Before delivery, the vendee has only the jub ad tm, and not the 

in re. ■ ' ^ 

(c) Inst. 3, 24, 3, but the seller was nevertheless bound to protect the property 
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to vindicate-this principle of the civil law, in answer to the ob¬ 
jections of Puifendorf, Barbeyrac, and others, who insisted that 
the civil law in this respect was not founded on principles of 
natural justice, (a) We think the. common law very reasonably 
fixes the risk whete the title resides ; and when the bar¬ 
gain • is made and rendered binding by giving earnest, * 499 
or by pftrt’payment, or^art delivery, or by a compliance 
with the requisitions of the statute of frauds, the property, and 
with it the risk, attach to the purchaser. But though the seller 
has parted with the title, he may retain possession until pay¬ 
ment ; and he has even the equitable right of stoppage in tran¬ 
situ, in the case of the insolvency of the purchaser; and that 
right assumes that the vendor has divested himself 'of the legal 
title, and that the propeity has passed to the vendee, while the 
actual passession is in ^sorne #iird person in its transit to the 
vendee. • 

(5.) Delivery of goods to a servant or agent of the purchas¬ 
er, {b) or to a carrier or master of a vessel, Vhen they are to be 
sent by .a carrier or by water, is equivalent to delivery to the 

purchaser; and the property, with the correspondent risk, imme- 

• * ' » 

• * 

^ r _ ______ - __ 


urftil the delivery. Ib, 3, 24, 3. Pothier, Traitc du Contrat de Vent^, part 2, ch. 1, 
sec. I, art. 3. 

(a) Htyncccins, in his excellent treatise on thalaw of nature, says, that the risk of 
the thing purchased, after the bargain is completed, though wifliont delivery, ought 
to fall on the buyer, tn cases free’from fault or delay on the part of the seller, quia 
emptor jure naturae sine traditione sit dominus. Jur. Nat. ^t Gentium, b. 1, ch. 13, sec. 
353., The Code Napoleon, No. 1583, has dropped the rule of the civil, and followed 
that of the English common law ; and'jt holds, that the properly passes to the buyer 
as soon as the sale is perfected, without cither delivery or payment. The Civil Code 
Louisiana, art. 2431, follows the words of ihe*Code Napoleon. In the case of 
Meade v. Smith, 16 Conn. K. 356-366, Mr. Justice Storrs has given a .succinct, cor¬ 
rect, ahd learned \’iew o^the common and civil law on the subject of the delivery or- 
non-delivery of the article sold, or the efficacy of the contract of sale. 

The contract sale, as regulated by the civil law, is examined and (yscussed at 
large, with sound judgment and extensive and accurate learning, in the American. 
Jurist, No. 16, for April, 18.3.5, (vol. xiii.) Pothier’s elaborate and excellent treatise 
on, the contract of salc^ (Traite du Contrat de Vente,) is founded on the civil law, as 
illustrated by the French civilians, and adopted and regulated by the French law.. 
Toulller has a^o written largely on the law of contracts (Droit Civil, vols. vi. and vii.p 
as existing Under the new civil code, and these two distinguished civilians are equally.- 
admirablc for their logic and simplicity. • 

Jjt) Leeds v. Wright, 3 Bos. & Pull. 320. Dixon Baldwin, 6 East’s Bep. 176.. 
VOL. If. 69 • 
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diately vests in the purchaser, subject to the vendor’s right of 
stoppage in transitu, {a) * A delivery by the consignor of goods 
on board of a ship chartered by the consignee, is a delivery to 
the consignee; {b) and the rule is the same, if they were put on 
board a general ship for the consignee, (c) The effect of. a con¬ 
signment of goods by a bill of lading, is to vest the pr^erty in 
the consignee. A delivery to any general carrier, v^here there 
are no specific directions out of the ordinary usage, is a con¬ 
structive delivery to the vendee; dnd the rule is the same 
whether the goods be sent from one inland place to another, "or 
beyond sea. But if there be no particular mode of carriage 
specified, and lio particular course of dealing between the par¬ 
ties, the property and the risk remain with the vender 
*500 while in the hands of the coi’nmon carrier. ^ •The 
delivery to the agent muft be sp perfect as to' create a 
responsibility on the part of the agent to thd buyer; [e) and if 
the goods be forwarded by water, the vendor ought to cause 
them to be insured* if such has been the usage; (/) and he 
ought, in all cases, to inform the buyer, with due diligence, of 


^ % 

(а) Evans v, Marlctt, 1 Lord Itaym. 271. Dutton v. Solonionson, 3 Dos. & Pull. 

582. Dawef v. Peck, 8 Term Rcj). .330. Ludlows v. IJowno & Eddy, 1 Johns. Bap. 
15. Siiinmcril v. Elder, 1 Biiiney’» Bcp. 106. Grittitli v. Irigledew, 6 Cerg. & Knwle, 
429. King v. Meredith, 2 Camph. Bcp. 639. Copeland v. Lewis, 2 Starkie’s N. P. 
Rep. 33.^ m 

(б) Inglis V. U.sherwood, 1 East’s Rep. 515. Fowler v. M’Taggart, cited in 7 Term 

Rep. 412. Bohtlingk v. Inglis, 3 East's Rep. 395. < 

(c) Cuxc V. Harding, 4 East’s Rep. 211. Brown v. Hodgson,*2 Cainpb. Rep. 36. 
Gronifig V. Mendhans; 5 Maule & Sflw. 189. 

(d) Coates v. Chaplin, 2 Gale & Davison, 552. • i 

(c) Buekman o.. Levi, 3 CampU Rep. 414. If the vendor takes upon himself acta* 
ally to deliver the goods to the vendee, he s^tands to the risk; hut if the veudee orders 
a particular mode of conveyance, the vendor is excused. Lord Mi.n8field, in Vale v. 
Bayle, Cowp. Rep. 294. Goodwyn v. Douglas, 1 Cheeve’s* Lay '& Eq. S. C. Hep. 
174. 

(/) Co^iay V. Tutc, 3 Camp. 129. 


t But delivery to a carrier is held not to satisfy the statute of frauds, unless the carrter 
wa® the agent of‘the vendee, with power to accept the goods. Meredith V Meigh, 22 E. 
L. & Eq. 91. Frotftburg Mining Co. v. N. E. Glass Co. 9 Cush, ills” Lloyd v. Wight, 39 
Geo. 574. 

s Jones 9 . Bradner, 10 Barb. R. "lOS. 



OP PBRSOKAL PBOPERTY. 


'699 


LECi XXXIX.! 

• ■* 

the Consignment and delivery, (a) Until the party, receiving a 
consignment or remittance made on account of the consignor, 
hSs done some act recognizing the appropriation of. it to a par¬ 
ticular specified purpose, and the .party claiming under the ap¬ 
propriation ha^ signified his acceptance of it, so as to create a 
privity, the property and its proceeds remain at the risk and on 
the account of the remitter or owner, (b) 

(6.) Symbolical delivery will, in many cases, be sufficient and 
equivalent in its legal effects, to actual delivery. The delivery 
of the key of the warehouse in which goods sold are deposited, 
or transferring them on the warehouseman’s or wharfinger’s book 
to the name of. the buyer, is a delivery sufficient to transfer the 
grwperty. (c) ^ So, the delivery of the receipt of the storekeeper 
for the goods, being the documentary evidence of the title, has 
been hefd to be a cons1fuctive*delivery of the goods, (d) There 
may be a eymbolfcal delivery when the thing dops not admit of 
actual delivery. The delivery must be such as the nature of the 
case admits, (e) We have a striking instance of this in the 
Pandects, (jS) where the delivery of wine is held to be made by 
the delivery of the keys of the wine cellar; and the consent of 
the party upon the spot is sufficient possession of a column of 
^anite, which, by its weight .and magnitude, was not 
susceptibly of any other delivery; and possession *Vas *501 
taken by the eyes and the declared intention.^ In the 


(a) Bell on iW; Contract of Sale, Edin. 1844. p. 89. . 

(р) Tiernan v. Jackson, 5 Peters’s U. S. Ecp. .580. Williams u. Everett, 14 East, 
582. Grant i>. A^^ten, 3 Price, U. 58, S. P. 

(с) Lord Ilardwitke, 1 Atk. Rep. 171. Lord Kenyon, 7 Term Rep. 71. 1 Ecift’s 
•Rep. 194. Harman v Anderson, 2 Campb. .Rej* 243. Pothier, Traitd du Droit de 
Propri6te, No. 199 Dig. 41, 1, 9, 6. • 

(d) Wilkes &Tontninc v. Ferris, 5 Johns.' Rep. 335. 

(c) Lord Kenyon, 1 East’s Rep. 194. (/) Dig. 41, 2, 1, 21. ^ 

__ • • 

— .. ■ ■ — - - » - - _ — 

t 

1 Packard t>. Dnnsmore, 11 Cush. 282. In Vining v. Gilbreth, 89 Me. 496, delivery of 
the key was held sufficrent to pass a shop built on the land of another, and therefore, un- 
jder tbc^circnmstancei, personal property. It was held in Stevens v, Stewart, 3 Cal. 140, 
that when delivery is essential to the contract, a synii)Olio delivery Is effectual only when 
it can be inffnod^tely followed by actual delivery. 

3 This illttstratfc® was noticed in the nearly parallel case of Shiudler v. Houston, 1 
Comst. 26'1, in which it was held, that a itaked verbal agreement, though the property was 
designated by the parties at the time, was not a sufficient delivery and acceptance within 
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sale of a ship, or goods at'sea, the delivery must be symbolical, 
the delivery of the docuraentary.proofs of the title; and the 
delivery of the grand ^bill of sale is a delivery of the ship it- 
-s'elf. («)^ A bill of sale of timber, and materials of great bulk 
dying on the banks of a canal, or marking the timber, has been 
theJd to be a delivery sufficient to mhke the possession follow the 
right. It was as complete a delivery and possession as the sub¬ 
ject-matter reasonably admitted, (b) ^ Taking a bill of jjarcels 
and an order from the vendor on the storekeeper for the goodg, 
and going and marking them with the initials of one’s name, 
has been held a delivery, (c) Taking a bill of parcels, and the 
order on the warehouseman, and paying the price, has been held 
to be a complete and executed contract, so as to pass the ptup,- 
erty and the risk of the articles sold, (d) The mere communi¬ 
cation of the vendor’s order on h wharfinger or warehbuseman 
for delivery, and assented to by him, passes the property to the 
vendee, (e) Even the change of mark on bales of goods in a 


(a) Atkinson v. Mating, 2 T'enn Hep. 462. 

(b) Manton v. Moore, 7 Term Rep. 67. Stovcid v. Hughes, 14 East,’s dlcp. 308. 

Videri trciLes traditas quas eniplor siqnasset. Dig. 18, 6, 14, 1. If the vendee be already 
in possession of the goods, the sale to him hy agreement of the parties is complete by 
the assent of Che vendor, without any other tliun ton.struetivc delivery; for ho hits 
possession, in fact, already. Inst. 2, I, 4.3. Cwter u. Willard, 19 Pickfc, 7. Shurt- 
leff V. Willard, Ib. 210; and if the goods sold be in the custody of a third party for 
the vendor, a notice to him by the parties i.s a good constructive delivery. Tuxworth 
t>. Moore, 9 Pick. 347. Carter r. Willard, 19 Idem, d. «> 

(c) •Hollingsworth v. Napier, 3 Gaines’s Rep. 182. A mere delivery of a bill of 
parcels, without more, fs not a sufficient delivery of the goods to 'prevent the attach* 
ment of them at the ttistanco of a creditor of vendor. Lanfear v. Samner, 17 Mass. 
Rep. 110. Carter v. Willard, 19 Pick. R. 1. 

(d) Pleasants v. Pendleton, 6 Randolph’s Rep..473. , 

(c) Luciis V. Dorrien, 7 Taunt. Rep. 27®. Scarlc v. Keeves, 2 Esp. Rep. 598. 

Bentall v. Burn, 3 Barn. & Cress. 423. ' 


the statute &f frauds. Some act of acceptance Wis held to be necessary to satisfy the 
statute. • . ‘ 

1 So where personal property at the time of sale is, from its situation, incapable of de¬ 
livery, the delivery of the bill of sale or other evidence of title, is shfficient to trafisfer tfaf 
jn'operty and the pom$sim. Gibson ». Stevens, 8 How. U. S. 884. Stanton v. Small, 
’ 8 Sandf. S. C. R. 230. * 

* Montgomery v. Hunt, 6 California, 2^. . *» * • 

* But the delivery and acceptance o^n ordAr is not an acceptance of the goods within 
the statute of frauds. There must be a selection and acceptance of the goods, and the 
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warehouse, by direction of the parties, has been held to operate 
as an actual delivery of the goods, (a) ^ A delivery of part of a 
parcel of articles selected and purchased without any objection 
at the time as to the delivery of .the residue, takes t)je case out 
of the statute of frauds as to the whole of the goods so pur¬ 
chased. (b) ^ The case wotfld be different if the purchaser paid 
for the’ atticles delivered, and left the residue undelivered and 
wholly unpaid for. (c) If the vendor takes the vendee within 
sight of ponderous articles, such as logs lying within a ^oom, 
apd shows them to him, it amounts to a delivery, though the 
vendee should suft'er them to lie within the boom, as is 
usual with such, property, * until he have occasion to use *502 
tbera. (d) Delivery of a sample has been sufficient to 
transfer the property, wiien the goods could not be actually de¬ 
livered‘until the sellej had ^aid thp duties; that fact being 
known and undefStood at the time, and when the buyer accept- 


(tt) Lord Ellenborough, 14 East’s Rep. 312. The selecting and marking of sheep, 
in the possession of B., who i,s desired to retain possession of them for the vendee, 
was held to bo a sullicicnt delivery to complete the sale and pass the property. Bar¬ 
ney V, Bto*vn, 2 Vermont llcp. 374. 1 Bell’s Com. 176. Campbell u. Barry, Ibid. 
The Vermont and the Scotch decisions were founded on the same eireumstances. 

(/>) Slubey v, Heyward, 2 11. Bl.icks. 509. Baldey v. Parker, 2 B. & Cress. 37. 
^liott V. Thomas, 3 Mees. & Weis. 170. Mills v. Hunt, 20 Wendell, -Tsi. Deliver)’ 
of part of goods, sold for the whole, aiiplies to all the gooils embraced by the contract 
of sale, although they haiipcn to be scattered ii>diffei ent and distant places. Shurtleff 
V. Willard, 19 Pick. Rep. 202, 210, 211. 

» (e) Walworth, C6., in Mills u. Hunt, 20 Wendell, 434. 

(d) Jewett y. Warren, 12 Mass. Rep. 300, S. P, Shindler v. Houston, 1 Denio, 
49.» 


^ssent of the wharfinger to hold them for the vend«fe. Farina v. Home, Ifi M. & VV. 119. 
Stevens v. Stewait, 3 Cal. 140. See also ^odts v. Rose, 33 E. L. & Eq. 2C8, and note. 

1 Squires v. Pa;^ue, 6 California, 654. 

* Hut the rale will be otherwise, if the contract be for the sale of separate and distinct 
parcels to be delivered at distinct periods of time. Seymour v. Davis, 2 Sandf. (Law) R. 
239. Where contracts for the sale of several parcels are reduced into out, of which a 
memorandum is signed by the vendor, a delivery of any part to the vendee takes the 
whole out of the statute of frauds. Biggs i\ Wisking, 26 E. L. & Eq. 267. If several 
owners inake a joint ^io, and one of them delivers a portion of his parcel, this is a part 
delivery to satisfy the statute of frauds. Field v. Rujik, 2 Zabr. 625. But the- question 
whether the «telivery qf a part was intended for the whole must be left to the jury. Pratt 
». Chase, 40 Me. 2d6,^and coses cited. ' 

8 But the judgment in this case was reversed^ the Court of Appeals. S. 0.1 Com- 
‘stock, 261. See the decision in the Court of ApPfcs,•cited wpro, p. [*601J *. 

59» • • 
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ed of the sample as part of the quantity purchased..(<j) The 
delivery must always be according to the subject-matter of the 
delivery, and the property must be placed* under the control and 
power of the vendee, (b) 

Cutting off the spiles of wine-casks, and marking the Initials 
of the purchaser’s name on them, ‘has been held an incipient 
delivery, sufficient to take the case out of the statute, '(c)* So if 
the purchaser deal with the commoclity as if it were in his 
actual possession, this has been held to supersede the necessity 
of proof of actual delivery, (d) Where a purchaser at the mer¬ 
chant’s shop, marked the goods which he approved of, and laid 
them aside on the counter, and went for a porter to remove 
them, without receiving a bill of parcels, or stipulating a tlmp 
of payment, or tendering the merchant’s note, which he was to 
offer in payment, it-has been held, tljat the property in the 
goods was not changed by that transaction! (f) Since that 
decision, a more relaxed rule has, at times, been adopted; and 
it has been held, that on the purchase of a horse without 
*503 memorandum, payment *or actual delivery, the verbal 
request of the buyer that the vendor keep the horse in his 
possession for a special purpose, and the consent on the part of 
the vendor, amounted to a constructive delivery, sufficient to 
take the sale out of the statute. (/) This, case has ^ince been 
questioned, as carrying the doctrine of constrjuctive delivery to 
the utmost verge of safety; and the latter cases seem to have 
resumed a stricter doctrine, and qualified the^ Inference to b*» 
drawn from the acts of the buyer. The presumption of a de- 


(a) Hinfle v. Whitehouse, 7 East’s Hep. 558. But penernlly, as a substitute foi 
actual or constructive delivery, the takinf' of*samples has no effect. Hill v. Buchanan, 
* cited in a note to 1 Bell’s Com. 182. ' i > 

(If) 2 N. H. Rep. 318. Incorporeal rights are not susceptible of actual delivery, 
and a quasi^ssession is taken, when the use commences, as a right of way. So, the 
delivery of a debt or chose in action, consists in the assignment of it, with notice. 
Pothicr, Ti-aile du Droit de Propridle', Nos. 2U, 215. 

(c) Anderson v. Scott, 1 Campb. Rep, 235, n. * ' * , 

(d) Chaplin v. Rogers, 1 East’s Rep. 192.' Blenkinsop v. Clayton, 1 Moore’s Rep. 

328. ^ * 

(e) Dutilh V. Ritchie, 1 Dali. Rep. 171. So also, to the point, Baldey u. 
Parker, 2 Barn. & Cress. 37 ; S. C.J^ow. Ry. 220. 

(/) Eltnore p. Stone, 1 Taunt! R^^458. 
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livery is hot rea^y allowed, when there has been none in fact j 
for it goes to deprive the seller of the possession and of his lieb, 
without payment, (a) *• The purchase of a part of a heap of 
grain, or of other goods in bulk^ if j;he same be not measured 
off and separated at the time, is not valid, even though the seller 
afterwards measured it oft'•and set it apart for the vendee, (h) 
On the other hand, piobity in dealing, the interests of* com¬ 
merce, and the variety, extent, and rapidity of circulation of 
property, which it has introduced, require that- delivery should 
frequently be presumed from circumstances; and a destination 
of the goods by the vendor to the use of the vendee, the mark¬ 
ing them, or making them up to be delivered, or the removing 
tl^m for the purpose of being delivered, may all entitle the ven¬ 
dee to act as owner, (c) But the presumption fails when posi¬ 
tive evidence contradicts it, asPin the case of a refusal on the 
part of the venddr to part with the goods until payment; {d) 
ai^d on the part of the vendee to take the goods when in¬ 
spected ; (e) * or the delivery be of a sample which is not * 504 
part of the bulk of the commodity sold. The good sense 
of the doctrine on the subject would seem to be, that,* in order 
tC satisfy the statute, there must be a delivery of the goods by 
the vendor, with an intention of vesting the right of possession 
in the veqdee, and an actual acceptance by the vendSe, with an 
intention of taking possession as owner. (/) 

If the subject-matter of the contract does not exist in rerum 

.9 • 

—,- - - ^ - 

(•a) Tempest v. Fitzgerald, 3 Bdrn. & Aid. C80. Carter v. ToitL^aint, 5 Idem, 855. 
Dole V. Stimpson, 21 Pick. 384. ^ 

(/>)-Howe V. Palmer, 3 Barn*. & Aid. 321. Salter v. Knox,^ Bell’s Com. 181, n. 
iS. P. Eagle V. Eichclherger, 6 Watts, 29. See iupra^ p. 496, S. P. 

(c) - Lord Loughborough, 1 H. Bla^s. Rep. 363. 1 Campb. N. P. Rep. 233. 
Parker v. Dpna^son, 2 Watts & Serg. 1. 

(d) Goodall Skelton, 2 H. Blacks. Rep.°316. 

(«) Kent V. ftuskinson, 3 Bos. &^ull. 233. The delivery to the caj|ricr will not 
conclude the vendee, and be construed into an actual acceptance of the goods, so long 
as tllo vendee retains the right of inspection upon the ultimate delivery, and to object 
to eith^ the c^uantit^^or quality of the goods. Astey v. Emery, 4 Maule & Selw. 264. 
Hanson v. .^nnitage, 5 Barn. & Aid. 559. 

(/) Phillips n. Bistolii, 2 Barn. & Cress. 511. * 

•« 

-l-y—--- 

1 Holmes v. Hoskins, 28 i^. L* & £q. 664. 
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naiura^ at the time of the contract, but remained to be there¬ 
after fabricated out of raw materials, or materials not put 
together, it is consequently incapable of delivery, and not with¬ 
in the statute of frauds;^and the contract is valid without a 
compliance with its requisitions, (a) The case rests entirely on 
contract, and no property passes, - until the article is finished 
and delivered. (6) • . < 


(а) Towers v. Osborne, Str. 506. Groves v. Buck, 3 Muule & Sclw. 178. tiittle* 
dale, J., in Smitb v, Surinnn, 9 Barn. & Cress. 561. Mixer v. Howortli, 21 Pick. 205. 
See also infra, p. 511, n. c. 

(б) Mucklow V. Mangles, 1 Taunt. Rep. 318. Atkinson v. Bell, 8 Bam. & Cress. 
277. In the Scotch law, if goods be purchased from a manufacturer, before some 
necessaryj3peration of his art be completed, as if one buys a ship on the stocks, o^r a 
vase in the hands of a goldsmith, mifinished, or cotton goods upon the loom, in'a state 
of prepartition, and the price to be paid, there is held, in these cases, to be a construc¬ 
tive delivery sufficient lo pass the property; and this )ya3 the doctrine of the civil law. 
1 Bell’s Com. 176,178 Tins may be very reasonable doctriiu; but the English rule, 
according to the case in Taunton, is more sti’iet, and it requires the chattel to he fin¬ 
ished, and in a state for delivery, and to be delivered, according to the nature oftthe 
ease, to change the property. In Woods v. Russell, 5 Barn. & Aid. 942, Ch. J. Ab¬ 
bott laid down the principle, that where a ship is budt upon special contract, and 
portions of the price were to be paid according to the progress of the work, those pay¬ 
ments appropriate specifically to the purchaser the vessel so in progress, .nr.i vest the 
property as between him and the builder, so as to entitle him to insist on the comple¬ 
tion of that very vessel. The same principle is declared in the Scots law, Simpson 
V. Duncansok-, cited in Bell on the Contract of Sale, Edin. 1844, p. 17. But the court 
of K. B., in Clark v. Spence, 4 Adolph. & Ellis, 448, admitted with reluctance the 
authority for this new principle, and s.aid that the general and prior rule of law was, 
that, under a contract for building a vessel, or anything not existing in speeig at the 
time of the contract, no projicrty vested in the purchliser during '*1116 progress of tlv" 
work, even though the precise mode and time of payment were fixed, nor until the 
thing was delivered, or ready for delivery, and approved of by the fJurchaser; and that 
the purchaser wajj not bound to deliver the identical article, if another answered the 
specification in the ctiitract. The court nevertheless followed th*e authority of Woods 
V. Russell.^ In Lunn v. Thornton* 1 Man. Gr. & Sc. 379, it was adjudged that pen 
sonal property, not belonging to the grantor'or vendor at the time of the grant or bill 
of sale, woidd not pass by it, as if a hill of sale be executed of goqds in a shop, and 
other goods be afterwards added to them by the vendor to give effect to the grant; 
the grantor must ratify it by some act done by him after he hus acquirbd the property.* 
The 14th rifle in Lord Bacon’s Maxims is to the same effect. 


1 Butterworth v, McKinley, 11 Humph. 206. Read v. Fairbanf.^8, 24 E. L. &iEq. 220. 
Wood V. Bell, ^86 E. L. & Eq. 148. But in Andrews v. Durant, 1 Kern. 36, the New 
York Court of Appeals rejected the English rule, and held, that, in a case similar to Wood ’ 
0 . Russell, or Clark v. Spence, the property would not pass to the vqpifee before the com¬ 
pletion of the work. See also i\foody v. Browu, 84 Mo. 107. 

2 Hotchkiss V. Oliver, 6 Demo’s R. 816. 
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If the buy^r unreasonably refuses to accept of the article 
sold, the seller is not obliged to let it perish on his hands, and 
run the risk of the sofvency of the buyer. The .usage, on the 
neglect or refusal of the buyer to come in a reasona'ble time, 
after notice, and pay’for and take the goods, is for the vendor 
to sell the same at auq^iion, and to hold the buyer responsibly 
for the deficiency in th6 arnour^ of sales, (a) ^ 

* (7.) The place of delivery is frequently a point of * 505 
consequence in the construction of the contract of sale. 

If no place be designated by the contract, the general rule is, 
that the articles sold are to be delivered at the place where they 
are at the time of the sale. The store of the merchant, the shop 
of* the manufacturer or mechanic, and the farm or granary of 
the farrrier, at which the commodities sold are deposited or * 
kept, must be the pla«e where the demand and delivery are to 
be made, when the contract is to pay upon demand, and is 
silent as to the place. This appears to be the general 
doctrine on the subject. (5) Pothicr * distinguishes be- *506 


(a) SaildS & Crnmp v. Taylor & Lovett, 5 Johns. Rep, 395. Adams v, Minick, 
cited in 5 Serg. & Rawlc, 32, Girard v. Taggart, Ibid, 19. M’Combs v. M’Ken- 
man, 2 Watts & Serg. 216. Where the purchaser refused to pay for a thing sold by 
the sherilF at^ public sale, and the sheriflT resells the article at a lower ^rice, the rule 
of damages against the purchaser is the difference between the first bid and the second 
sale, for that is the loss actually sustained. Lumkin v. Crawford, 8 Alabama Rep. 
N. S. 153. 

"••(ft) Pothicr, TijaitS des Oblig? No. 512. Traitd du Contrat de Vente, Nos. 45, 46, 
51, .52. Code Napoleon, n. 1609. Toullier, Droit Civil Franfais, tom. vii. n. 90. 
Civil Code of Louisiana, art. 2469. Adams v. Minick, uft. sup.^ Lobdell v. Hopkins,* 
5 Cowen's Rep. .516. Chipmnn’s Essay on the Law of Contracts, 29, 30. Goodwin 
V. Holbrook, 4 Wendell’s Rep. 380.* 

• The Code 'Napoleon, in respect to the contracf of sale, and in respect to all other 
contracts, seems to be, in a great degree, a concise abridgment or summary of the 
writings of PothSer. M. Dupin, in his dissertation prefixed to .the edition of the 
works of Pothicr, published in Paris in 1827, says, 4hat three fourths of the Code 
Civil have bcen^iterally extracted from Pothicr’s treatises. The utility the latter, 
and their j^reat merit in learning, perspicuity, and accuracy of illustration, are far from 

- - ^ ^ 

1 It is declared not to be necessary in New York, that such sale should be'by auotion} 
it may be in tte oa^inary manner, upon notice to the party in default. Crooks v. Moore, 
1 Sandf. (Law) R. 29>. Conway v. Bush, 4 Barb. S. C. Rep. 664. Bogart v. O’Regan, 1 
E. p. Smith (N. Y.) 690. 

2 Bronson v. GJeason, 7 Barb. S. C. Rep, 4T2. 
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tween contracts for a thing certain, as for all the win*e of 
the vintage of the vendor, and a contract for anything inter¬ 
mediate, as a pair of gloves, a certain quantity of corn, wine, 
&c. In the former case, the delivery is to be at the repository 
where the wine was at the time of the tontract: and this is 

'r 

jeasoiiably supposed to be the undfers^pnding of the parties, as 
the purchaser would then be ab^e to see that he had the whole 
quantity agreeably to the contract. In the latter case, the prop¬ 
erty is to be delivered at the debtor’s place of residence, unless 
the parties lived near each other, and the thing be portable; in 
which case the place of payment would be the creditor’s resi¬ 
dence. (a) The common law on the subject of the delivery of 
specific articles which are portable, makes a distinction betweep 
the contract of sale, and the contract to pay a debt at another 
timi in such articles. We liav6 seen,,that in the cohtract of 
sale the delivery is to be at the, place where tRe vendor has the 
article; but in the other case, the weight of authority would 
seem to be in favor of the rule, that the property was to 
be delivered at the creditor’s place of residence, though the 
cases on the subject are not easily reconcilable with each 
other. 

Lord Coke lays down the rule, (b) that if the contract be to 


M- 




being .superseded or e<Hpsed by the .simplicity, precision, and brevity of the code 
The aid of tlie Frencli civilians of the former .xchool has been found as indispensable 
fts ever. The ('ode Napoleon and Code de Commerce deal oniyin genera! rules 
regulations. They are not sufficiently minute and provi.sional to solve, without ju- 
•dicial di.xcus'ioti, the endless questhns .that constantly arise in ihc business of .life. 
The citation of adjudged cases, M. Dhpin .says, is so very common in the Freifch 
courts, tliat there seems to be an emulation who shall rite the diost. (Jurisprudence 
des Arrets, Pref) Between the Vears 1800 and 1827, there were upwards of twp 
hundred original treatises and compendiums, upon different titles of the law, pub¬ 
lished in France. M. Toullier has undertaken a commentary upop the.FrcncB Civil 
Law, according to the order of the Code, which has already extended to twelve 
volumes, tyid in *1839, his "Droit Civil, the 5th edition, was published at Paris in 
BBeen volumes ; and, as far as I may be permitted to judge, from a very imperfect 
knowledge of the French law, he seems to rival even Pothior him.self in 'the compre¬ 
hensiveness of his plan, and in the felicity of its execution. Jn 1844, the fours do 
Droit Fran^ais suivant le Code Civil, by M. Duranton, was published at Paris in 
twenty-two volumes. * • * 

(а) Pothier, Trait§ des Oblig. Nos. 512, 513. Bradley v. FjjiJington, 4 Arkansas 
Rep.532. 

(б) Co. Litt. 210 b. 
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deliver specific articles, as wheat or timber, the obligor is not 
bound to carry the same abroad, and seek the obligee, (as in 
the case of payment* of money,) but he mfist call upon the 
obligee before the day, to kno\^f where he would receive the 
articles, and they must be delivered, or the obligor must be 
ready and able to make tha delivery, 'at the place designated 
by the obligee, [a) This doctrine was admitted in the case of 
Aldrich v. Albee^ (b) in which it was declared, that if 
*no place be mentioned in the contract, to deliver spe- *507 
cific articles, (and which in that case were hay, bark, and 
shingles,) the creditor had the right to name the place. • It is 
evident, however, that this rule must be received with consid- 
eiable qualification, and it will depend, in some degree, upon 
the nature and use of the article to be delivered. The creditor 
cannot be permitted to^appoirft an unreasonable place, and one 
so remote from tHe .debtor that the expense of the transporta¬ 
tion of the articles might exceed the price of them. If the 
place intended by tfie parties can be inferred, the creditor has 
no right to appoint^a different place. But if no place of per¬ 
formance be designated, and none can be clearly inferred from 
collateral circumstances, it seems to have been again admitted 
that the creditor may designate a reasonable place for the de¬ 
livery of ^he articles, (c) Mr. Chipman (d) states it Ss a rule of 
the common law, well understood and settled in Vermont, that 
if a note be given for cattle, grain, or other portable articles, 
,and no place cff payment be designated in the note, the credit¬ 
or’s place of residence at the time the note is given, is the place 

■ 

I*- 

, . . . . ...- _ ___ 

» 4 

» 

0 (a) In the case of the payment of money, the fcld law was declared, as late as the 
case of "Smith v. Smith, 2 Hill’s N. Y. Hep. .151, that if no place of payment he agreed 
on, the party wl§) is to pay must seek the other, if within the state; and a tender at 
his residence, in his absence, is not good. 

(b) 1 Greenlftafs Rep. 120. In the subsequent case, in the same court, of Bixby 
V. Whitney, 5 Idem, 192, it was declared to be well settled, that wliertr no place is 
appointedifor the delivery of specific articles, the obligor must go before the day of 
payment to the obligee, and know what place he'will appoint to receive them. The 
first act is to be done by the debtor, and if he omits to do it, he is in default. See 
also Bean n.^impson, 16 Maine Rep. 49; Iloward'e. li|[!iner, 20 Id. 325, and Mingus 
w. Pritchet, 8 De^* N. C. ,Rep. 78, S. P. 

(c) Currier v. Currier, 2 N. H. Rep. 75. 

(d) Essay on the Law of Contracts for the Payrflent of Specific Articles, 26, 26. 
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of payment. The same rule is declared in New York, when 
the time, but not the place of the payment of the portable 
article is fixed, (d) If the article be not portable, but ponderous 
and bulky, then Lord Coke’s rule prevails, and the debtor must 
seek the creditor, or get him to name a place; and if no place, 
or an unreasonable one be named, the debtor may deliver the 
articles at a place which circumstances .shall show to be suit¬ 
able and convenient for the purpose intended, and pre- 
*508 sumptively in the contemplation * of the parties when 
the contract was made, {by There is a material differ¬ 
ence in the reason of the thing, between a tender of cumber¬ 
some goods, and those which are portable; and the same 
removal from one place to another is not equally required Jin 
the two cases, (c) There is another class of cases, in which 
the position is assumed, that if the parties have not de3ignated 
any particular place of delivery, it is to be at the debtor’s resi¬ 
dence, or where the property was at the time of the contract; 
as in the case of a note payable in farm produce, without men¬ 
tioning lime or place, the place of demand anc^ delivery is held 
to be at the debtor’s farm, {d) It is likewise adjudged, that 
where a person in the character of a bailee, promises t*o'^deliver 
specific goods on demand, though the demand may be made 
wherever he may beat the time, his offer to deliver at the place 


(^) Gooilwin V. Holbrook, 4 Wen’lell’s Rep. 377. If the place of payment of spe- 
ciric articles be at the election of the payee, it is a privilege^ which, if not exercised |ii 
a reasonal)Ie time, is waived, and the debtor may elect the place, anu there tender the 
articles and give notice t6 the payee. Adm. of Peck v. Hubbard, 11 Vermont Bep. 
612.. 

(b\ Chipmaii's Essay on the Law of Contracts for the Payment of Specific Articles, ■ 
27. Ho^vard v. Miner, 20 Maine Kep. 32.’). 

(c) Stone V. Gilliam, I Show. Rep. 149. * 

(d) Lobdell v, Hopkins, 5 Cowen’s Kcp. .'ilG. So also in Minor m. Mitchie, Walk¬ 
er’s Miss. Rep. 24, it was held, that if no time or place be specified in the' contract 
for the delivery of specific articles, the debtor is not bound to seek the creditor, but the* 
latter, to entitle himself to sue, must allege and prove a special demand. This is ipore 
reasonable than Lord Coke’s rule. The law relative to the practical execution of 
contracts for payment in goods or specific articles, is well expot^nded in Chipman on 
Contracts. Se.e also Roberts v. Beatty, 2 Penn. Rep. 65; Cowen, J., 20 Wendell, 
199 ; Barr v, Myers, 3 Watts.lfb Serg. 295. 


1 Williams V. Adams, 3 Sneed, (Tenn.) 859. 
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where the property is, or at his dwelling-house or place of 
business, will be sufficient, (a) 

If the debtor be present in person or by his agent, and makes 
a tender of specific articles at the proper time and place, 
according to/;ontract, and the creditor does not come to receive 
them, or refuses to accept them, the better opinion is, that if 
the article be properly designated and set apart, (and such desig¬ 
nation is necessary,) (6) the debt is thereby discharged, (c )' K 
the debtor be sued, he may plead the tender and refusal, and he 
will be excused by the necessity of the case from pleading 
uncore prist, and bringing the cumbersome articles into court; (d) 
and it is not like the case of a tender of money which the party 
is j3<)und to keep good, and on a plea of tender to bring 
the money into court. The creditor *i3 entitled to the *509 
money at* all events, whatever *may be the fate of the 
plea; (e) and there*is equal reason that he should be entitled 
to the specific articles tendered. But in Weld v. Hadley, (/) it 
was decided, after a very able discussion, that on a tender and 
refusal of specific articles, the property did not pass to the 
creditor. ^ This was contrary to the doctrine declared in other 


» 

(а) Scott V. (Jrane, 1 Conn. Rep. 255. 5 Idem, 76. Mason v. Briggs, 16 Mass. Rep. 
453. Slingcrland v. Morse, 8 Johns. Hep. 474. 

(б) Wyman v. Winslow, 2 Fairfield, 398. * 

(c) Co. Litt. 207 a. ^ Peytoe’s case, 9 Co. 79 a. Bro. tit. Touts temps prist, pi. 
• '■'..'••Sqiith V. Loogiis, 7 Conn. Rep. 110. Garrard i;. Zachariah, 4 Stewart’s Ala. 
Rep. 272. Thaxton p. Edwards, Ibid. 524. Savary v. Goc,3 Wash. C. C. Rep. 140. 
Robinson v. Batchelder, 4 N. H. Kcp. 46. Lamb v. Lathrop, 13 ’^endell, 95. 

(ef) Bro. vb sup. In Johnson v. Baird, 3 Blackf. Ind. Rep. 182, in an action on a 
promise to pay a certain sum in hats, at a certain tim^ and place, it was held to be a 
go6d defence, that the defendant had the ha^ts ready for dclirery at the time and place, 
and thaj; no person .was present to receive them. But the plea also contained the 
mewe prist, and the ^;ourt said it was necessary that the plea should state where the 
articles were, and Jliat they were either left at the place properly designated, or that 
they were retained, and were still ready for delivery. Dorman v. Elder, 'i|)id. 490. 
Fleming v. Patter, 7 Watts, 380, S. P. No demand was held to be necessary in the 
latter case, but the defendant must show that he was ready at the time and place. 

(e) Le Gfrew v. Cookef 1 Bos. & Pull. 332. 

(/) 1 N. H. Rep. 295. . 

• * 


1 Brown*. Berry, 14 N. H. R. 469** 
60 
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cases ; (a) and the weight of argument, if not of authority, and 
the analogies of the law, would appear to lead to the conclu¬ 
sion, that on a valid tender of specific drticles, the debtor is not 
only discharged from his contract, but the right of property in 
the articles tendered passes to his creditor. (6) Tljie debtor may 
abandon the goods so tendered ; but if he elects to retain pos¬ 
session of the goods, it is in the chara^er of bailee to the cred¬ 
itor, and at his risk and expense, (c) 

With respect to part performance of an entire contract for 
the sale and delivery of personal property of a given quantity, 
at a specified price and time, or for the performance of certain 
labor and service, a delivery of a less quantity than tfiat agreed 
on, or a refusal or omission to perform the entire labor or •spr- 
vice,^ without any act or consent or the other party, will not 
entitle the party who has delivel’ed in part, or performed in part, 
to recover any compensation for the goods which have been 
delivered, or the service which has been performed. The entire 
performance is a condition precedent to the payment of the 


I. • 

(а) Nichols v. Whiting, 1 Root's Rep. 443. Rix v. Strong, Ibid. 55. Slinger- 
land V. Mor<!C, 8 Johns. Rep. 474. 

(б) Code Napoleon, No. 1257. Pothier, TraittJ des Oblig. No. ^45. Smith v. 

Loomi.s, supra. Mitchell v. Merrill. 2 BInckf liid. Rep 87. Lamb v. Lathrop, IS 
Wendell, 95. In Bailey v. Sitnonds, 6 N. H. Rep. 159, it was held, that if a note be 
payable in goods at a paiticular place, on demand, the maker must have the goods 
always ready at the place. Mason v. Briggs, 16 ^tass. Rep 4.^3, S. P. _ 

(c) Mr. Chipman, in Jho able essay to which I have already referred, supposes that 
the debtor may sell goods which he so retains, if they be perishablS articles, and 
he will be aocounta'ble for the net proceeds. He has reasoned well, and upon sound 
legal principles, in support of his position, that on the tender and refusal bf specific 
articles, the debt is discharged on the one hand, and the title to the property trans¬ 
ferred to the creditor on the other. In Illinois, it is declared bjy statute, that if no 
place be specified in the written contract for the payment or deliwry of specriic arti¬ 
cles, the obligor may tender them at the payee’s place of residence. But if the arti¬ 
cle be toi^ponderons, or the payee has no known place of residence, the obligor may 
tender them at his own place of residence. Such tender vests the property in tho 
creditor. Revised Laws of Illinois, edit. 1833, pp. 484, 485. * 

■ V 


1 A siJjslantial and bma fide performance of a condition, where tbf variations are quite 
trifling and wholly unintentional, will, in geiifiral, be sutBcient. I^mith v. Gugerty, 4 Barb. 
S. C. Rep. 614. <, 
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price, and the courts cannot absolve men from their legal 
engagements, oy make contracts for them, (a) * 


(a) Wadding^n v. Oliver, 5 B. & Puller, 61. M’Millaa v. Vanderlip, 12 Johnson, 
165. Jennings v. Camp, 13 Johnson’s R. 94. Champlln v. Rowley, 13 Wendell, 258. 
S. C. 18 Wendell, 187. Mead v^Degolyer, 16 Id. 632. Stark v. Parker, 2 Pick. Rep. 
267. Olmstead v. Beale, 19 Idem, 528. See also supra, p. 258, and Steamboat Co. 
V. Wilkins, 8 Vermont Rep. 54. Helm v. Wilson, 4 Missouri Rep. 41. Wooten v. 
Reed, 2 Smedes & Marshall, Miss. R. 585. Givhan v. Dailey, 4 Ala, R. N. S. 336. 
The cases of Oxendale v. Wctherell, 9 Bam. & Cress. 386, and Britton v. Turner, 6 
New Hampshire, 481, considered the rule as rather stern, and relaxed its severity; and 
in Mead v. Degolyer, above mentioned, Mr. Justice Cowen intimated that a court of 
chancery might, perhaps, feel itself driven to interfere in some of these hard cases, 
and* it was repulsive to Lord Tenterden’s ideas of justice, that if a man agreed to 
deliver two liundrcd and fifty bushels of wheat by a certain day, and fell short but 
one bushel, the vendee should get the two hundred forty-nine for nothing. But in 
Champlin v. Rowley, 18 Wendcil, 191, the chancellor repudiated the doctrine in the 
case of Oxendale v. Wefherell, with much severity. 

It is said to be now settled, that sifter a rescission and abandonment of a special 
agreement, compensation for partial performance may be recovered. Porter v. Woods, 
3 Humph. Tenn. Rep. 60.*^ On this vexed question of the right of a party to redress,, 
who fails to perform an entire contract, except in part, the numerous and conflicting 
authorities, both English and American, have been industriously collected by Mr. 
Sedgwick,*ifl his very valuable Treatise on the Measure of Damages. The principal 
ones, besides those already referred to, are to be seen in that treatise, pp. 219-232, 
atjd found to be against any remedy, in 6 Term, 320 ; 3 Taunton,'52; 2 Starkie, 256; 


1 Paige V. Ott, B Denio’s R. 406. Monell v. Burns, 4 Id. 121. 4 Barb. S. C. Rep. 36. 

Badgley v. Hoald, 4,Gilm. R. 64^ Davis v. Maxwell, 12 Met. R. 286. Witherow v. 
'>^th«row, 16 Ohio R. 238. Miller v. Goddard, 34 Me. 102. It seems that, when a 
certain quai^ity of goods is sold to arrive by a certain ship, and, on arrival, only a part of 
them belongs to the vendor, a tender of that part is no performance of the contract, and 
the vendor is not rele^ed. Fischel v. Scott, 28 E. L. & Eq. 404. *If a person emploj'ed 
on an entire contract of service is compelled to leave before the expiration of the time, by 
season of sickness, he may recover for the time be h^s served. Seaver v. Morse, 20 Vt. 
Rep. 620. •The measure of damages in suclT cases is the actual damage suffered. Derby ». 
Johnson, 21 Vt. R(Jp. 17. Clark v, Marsiglia, 1 Denio's R. 317. The Supreme Court of 
Vermont, in Derby v. Johnson, considered Koon v. Greenman, 7 Wend. 121, hardly rec¬ 
oncilable with tke above rule. See, also, Shaffer v. Lee, 8 B^. R. 412. Hochster v, 
DeLatour, 20 E. L. & Eq. 167. • I 

2 Where J;ho parties deviate from a contract for work, the contract price, so far as appli¬ 

cable, will be the rulb of damages. If the employer terminate the contract, he is liable 
for the j^rofits the coiRractor would have made if allowed||o complete the work. If the 
contractor elects to consider the contract as rescinded, he cannot recover profits on the un¬ 
executed woA. ^lark v. The Mayor, 4 Coinst. R. 338. Where complete performance 
becomes impossiblS tjy act of law, the contractor may recover for work done at contract 
prices. Jones v. Judd, 4 Corost. R. 412. tOn the general subject, see Snow ». Ware, 13 
Mot. R. 42. White ». Oliver, 36 Me. 92. * 
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I have thus endeavored to mark the prominent and most 
practical distinctions, on the very diffusive subject of the de- • 
livery requisite to pass the title to goo'ds, or to take the case 
out of the operation of the statute of frauds. But even in this 
general view of the subject, it has been difficult to^ select those 
leading principles which were sufficient to carry us safely 
through the labyrinth of cases that ovelSVhelm and oppress this 
branch of the law. 


*510 *VJIL Of the memorandum required by the statute 
of frauds. 

The statute of frauds, of 29 Car. 11. ch. 3, sec. 4, declared, 
that no action should be brought to charge any executor “or 
administrator, upon any special promise,^ to answer damages 

__ It 


9 Barn. & Cress. 92; 2 Ma.ss. 147 ; 2 Pick. 267, 332; 9 Johnson, 327; 8 Cowen, 63; 
18 Wendell, 187. The condition precedent precludes the action. The cases in relax¬ 
ation of the rule, beside.s those already referred to, arc Bullcr, N. P. 139; 4 Bosan. 
& Puller, 351, 5; 7 Pick. 181 ; 8 Id. 178. If there has been any acquiescence in a 
part pcrform.ancc, so as to benefit the party acccptin;^, or the non-perfijirpiance was 
owing to any act of the other paity, or arose from inevitable necessity, it seems most 
reasonable, that if any benefit has been eonferred, and no mala mens mingle with the 
default, a rci^sonable allowance should be made for the part performed. The decision 
of Parker, J, in Britton v. Turner, in 6 N. tl. 485, is supported by very impressive 
remarks. 

It is to be observed, that as to the rule of damages for breach of contract in personal 
actions, the motive or animus of the party in default is disreganiid, and the damages 
are limited to the pecuniary loss for the breach of the agreement, wrthoiit reference to 
the fraud or malice of the party, for such considerations being properly |o actions on 
the case, or for deceit. , Sedgwick on Damages, pp. 206-212. Mr. Sedgwick says that 
the rule of darmages in actions for brcaclt of contract is now generally regulated by 
the discretion of the court, according to fixed principles, and the court will not allot^ 
an unconscionable recovery, and that jurors.have not an arbitrary discretion over the 
terms of the contract, and for this is cited *4 Bibb. 541; 3 J. J. MarsKall, 35; 10 Mass. 
459; 2 Brod. & Bing. 680; Sedgwick, 214, 215. Indeed, as IV^r. Sedgwick has 
observed in another p^e, the settled tendency of our law, as well as nil sound reason¬ 
ing, is to reifnee the lAasure of damages as far as possible, cases of tort and wrong 
excepted, to fixed legal rules. But the contradictions and variations imtho multi- 
tudinons cases which arc cited and dispersed throughout his treatise, show a very 
great failure in the effort. • * ' 

\ 

4 

■“■■■■■ ■ - r -- 1 -f *“ -- 

II 

1 A tmenant to pay the debt of another is not within the statute. Douglass v. Howland, 
24 Wend. K. 36.' Id. 256. Barnuih v. Childs, 1 Sandf. (Law) R. 68. Edelon ». Cough, 6 
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out of his own estate; (a) or to charge the defendant upon any 
special promise to answer for the debt, default, or miscarriage 
of another person; ’ ojr to charge any person, upon any agree¬ 
ment made upon consideration of marriage; (b) or upon any 
agreement that was not to be performed in one year, (c) unless 
there was si)n:ie memorandi^m or note in writing of the agree- 


(а) The New York Revised Statutes, vol. ii. p. 113, sec. 1 , have improved upon 
the phraseology of the JJnglish statute, by adding, or to pay the <iebts of the testator or 
intestate out of his own estate. 

(б) This did not apply to mutual promises to marry. Cork v. Baker, Str. Rep. 34; 
and in the New York Revised Statutes, vol. ii. p. 1.35, sec. 2, this exception is ex¬ 
pressly made.® 

(c) The statute only applies to agreements which are, by express stipulation, not 
^ performed within a year. It does not apply to an agreement which appears 
from its terms to be capable of performance within the year, nor to cases in which the 
performangp of the agreement depends upon a contingency which may or may not 
happen within the yeaj.® PetBr v. Compton, Skinner, 353. Tolley v. Greene, 2 
Sandford’s Ch. Rep. 91. Fenton v. Emblers, 3 Burr. Rep. 1278. Wells v. Horton, 
12 B. Moore, 177. Moore v. Fox, 10 Johns. Rep. 244. M’Lees v. Hale, 10 Wendell’s 
Rep. 426. Peters v. Westborough, 19 Pick. Rep. 364. Lockwood v. Barnes, 3 Hill, 
128. An inchoate performance within the year, under a parol agreement, is not 
sufficient to take the case out of the statute. The statute excepts agreements only 
that are to be performed, that is, completed within the year. Boydell v. Drummond, 
11 East, 145. Birch w. Earl of Liverpool, 9 B. & Cr. 392. Hinckley v. Southgate, 
11 Vermont Rep. 428. Lockwood v. Barnes, 3 Hill, 128. Herrin v. Butters, 20 
Maine Rep. 119. Johnson v, Watson, 1 Kelly, 348. The statute of fr|uds does not 
apply to exeCiUted contracts, which have been completely performed on both sides. 


Gill, 103. The latter case declares that “value received” will have the same effect on 
/5iP contract. A profliise by one th share in the expenses, for which others have become 
liable, if made to*those persons, is not a promise to pay the debt of another within the 
statute of fiiiuds. Flemm v. Whitmore, 23 Missouri, (2 Jones,) 430. 

1 It is held, that, a promise to pay one's own debt to a third personals not within the stat¬ 
ute of frauds. Barker v. Bucklin, 2 Denio’s R. 46. Blunt v. Boyd, 8 Barb. S. C. Rep. 
209. Antonio «. Clissey, 3 Rich, 201. Nor is a proigise to pay over money collected or 
remitted. Prather e. Vineyard, 4 Gilm. R^40. Wyman v. Smith, 2 Sandf. (Law) R. 331. 
The responsibility,of a del credere factor msllf be assumed by parol. Sherwood v. Stone, 
4 Kernan, (14 N. Y.), 267. 


To take the case out of the statute, the entire credit must 

_ ... ^ . . 




iven to the collaterad 
Balcoine, 4 Barb. 


.lc(^e 


promisor. Brady v. Sackrider, 1 Sandf. (Law) R. 614. Kini 
S. C. Rep. J31. Gleason ». Briggs, 2 Wms. (28 Vt.) 136. 

® A married man, promising to marry a woman, she being ignorant of his being married, 
is liable to an action for a breach of promise, on bis marriage being made known to her, 
Millward v. Littlewood, 1 E. L. & Eq. 408. 

® Lyon ». I^ng, 11 Met. R. 411. Blanding ». Sargent; 33 N. H. 289. Wiggins v. Keizer, 
6 Ind. 262. A coAtract of service for more than a year, but subject to determination 
witliin the year, on a^iven event, is within the statute. Dobson v. Collis, 87 £. L. & £q. 
499. But see Tolley v, Greene, 2 Sandf. Cli. R. 91. 
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raent, signed by the party to be charged, or his agent. The 
statute in respect to the meniorandutn, applied also to con¬ 
tracts for the sale of goods, wares, and. merchandise, in cases 
where there was no delivery and acceptance of part, or pay¬ 
ment in part, or something in earnest given, (a) This statute 
is assumed to be the basis of the, statute laws of* the several 
states on this subject. It has been freq\xently reenacted in New 
York, and the last revision of the statute law of the state has 
not changed its force or construction, (b) and it applies equally 
to the grant or assignment of any existing trust in goods and 
things in action, as well as to lands, (c) ^ The signing of the 
agreement by one party only is sufficient, provided it be the 


Nor does the statute apply to the case of goods so^d and to be delivered within the 
year, hut where the price was not to be paid until after the expiration of the year. 
Donellan v. Reed, 3 B. & Adolph. 899. Holbrook i. Armstrong, 1 Fairfield’s Rep. 
31. Johnson v. Watson, I Kelly, 348. The design of the'statute, said Lord Holt, 
was not to trust the memory of witnesses beyond one year. Lord Raymond’s Rep. 
317; and it was adjudged, in Broadwell v. Getman, 2 Denio’s N. Y. Rep. 87, that a 
parol agreement which was not wholly to be performed within a year, was void, even 
though one of the parties had a longer time than a year for the performance, and the 
authority of the decision in Donellan v. Reed was (lucstioned and not acceded to. 

(o) The statute applies to the contract of sale of goods to be made afid' delivered 
within the year. Gardner v. Joy, 9 Metcalf’s Rep. 177. 

(6) New York Revised Statutes, vol. ii. p. 113, sec. I. Ibid. vol. ii. p. 135, sec. 2. 
Ibid. vol. ii. 136, sec. 3. Ibid. vol. ii. p. 137, sec. 2. But the New York statute 
uses the word subscribed, instead of the word sirjned, in the statute of Charles II. The 
Massachusetts Revised Statutes of 1836, and the Revised Laws of Illinois of 1833, and 
of Indiana, 1838, and of Connecticut, 1838, and of New Jersey, 1794, follow closely 
the English statute of frauds. But in Pennsylvania, the provisfbn jn the 4th sectiMw 
requiring a promise in writing to be held for the debt, default or miscarriage of 
another, is'not adopted. The New York statute contains a provision which puU an 
end to the question which has much agitated and divided the courts of law in England 
and in this country. (See infra, vol. iii. pp. 121, 122,) by requiring the consideration 
to be expressed in the memorandum.** ‘ 

(c) It seems not to bo settled in Engla|^ whether stock be comprehended under the 
word.s goods, wares, and merchandise, in the 17th section of the statute. Pickering v. 
Appleby, Comyn’s Bg||354. Mussell v. Cooke, Prcc. in Ch. 533. ^ Colt v. Netter- 
vill, 2 P. \|^m8. 30S.!PPce supra, 494, note. Treasury checks are held not to be In- 


1 A license to flow lands is within the statute. French ». Ower, 2 Wise. 260. ^ So is a 
right to maintain a dnm on the land of another. Moulton t). Faught, 41 Maine, 29^ 

3 The New York Code of Procedure, sec. 336, requires certain ongagejnents, therein 
styled undertakings, to be entered into on appeals; held, that these uijdertakings are not 
within the statute of frauds, and need not express a cousideration. “^Thompson ». Blanch¬ 
ard, 3 Comst. R. 836. ' 
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party sought to be charged. He is estopped by his signature 
from denying that the contract was validly executed, though 
the paper be not signed by the other party who sues for a per¬ 
formance. (a) It is sufficient, likewise, if the note or 
* memorandum be made by a broker employed to effect * 511 
the purchaSfe; and, if he settles the bargain, he is con¬ 
sidered as agent for bcjt^ parties, and the instrument is liberally 
construed without a scrupulous regard to forms, {b) The sig- , 
nature may be with a lead pencil, according to the practice in 
cases of hurried business. The mark of one unable to write, 
or even a printed name, under certain circumstances, is a suffi-, 
cient signature; and if the name be inserted in such a manner 
as to have tl^ effect of authenticating the instrument, it is im- 
tnaterial in what part of H the name be found, (c) ^ The contract 

-_•- 

• 

eluded in the words, ficers v. Crowell, Dudley’s Geo. Rep. 28.^ But in Massachu¬ 
setts it is held, that a contract for the sale of manufacturing stock U within the statute 
of-frauds. Tisdale v. Harris, 20 Pick. 9. 

(a) Allen V. Bennct, 3 Taunt. Rep. 169. Lord Manners, in 2 Bali & Beatty, 370. 
Sir William Grant, in 3 Ves. & Beames, 192. Sir Thomas Plumcr, in 2 Jac. & Walk. 
426. Flight V. BolUind, 4 Russell’s Rep. 2*98. Ballard v. Walker, 3 Johns. Cas. 60. 
Soton v.*9lade, 7 Vesey, 265. Clason v. Bailey, 14 Johns. Rep. 487. Douglass u. 
Spears, 2 Nott & M’Cord, 207. Palmer v. Scott, I Russell & Mylne, 391. DaTis v. 
Shields, 26 Wendell's Rep. 341. ^ 

(d) Goomj;. Adalo, 6 Barn. & Cress. 117. The agent under the statute must be 
a third person, and not one of the principals, and his authority may be by parol. 
Farebrother v. Simmons, 5 B. & Aid. 333. * 

(c) Stokes V. Mjore, 1 Coxjs Rep. 219. Selby v. Selby, 3 Merivale’S Rep. 2. 
#gi^vie V. Foljtynbc, Ibid. 53. Knight v. Crockford, 1 Esp. 190. Saunderson v. 
Jackson, 2 Bos. Pull. 238. Schneider v. Norris, 2 Maulc & Selw. 286. Clason v. 
Bailey, 14 Johns. Rep. 484. Thornton v. Kempster, 5 Taunt.^Rep. 786. Penniman 
V. Hartshorn, 13 Mi^ss. Rep. 87. 


1 It would scenijhat railway shares are nolh^’ithin the statute. Vaupell v. Woodward, 

2 Sandf. Ch. K. rt.3^ and n. a, p. 146. Duncuft v, Albretch, 12 Simons, 189. Shares in a 
Cost-book HKiiyg Co. are held to be neither within the 4 th no^he 17th sections of the • 
statute. Watson v. Spratley, 28 E. L. & Eq. 607. Powell in^Tessop, 86 |Jd. 274. An 
agreement, to sell a promissory note is not within the statute, and need not oe in writing. 
Whittemore v. Gibbs, 4 Post. 484. Hudson v. Weir, 29 Ala. 294. Contra in Mass. Bald¬ 
win e. Williams, 3 Met. 366. Work, labor, and materials, supplied in printing a book 'Were 
held not to be within the statute, in Clay v. Yates, 36 E. L. & Eq. 640. An agreement 
to buy certajfi bank bills belonging to the vendor, bvft in the hands of a third party, is 
within the statutS Gooch v. Holmes, 41 Maine, 628. Growing crops are not within the 
statute. Hours v. Wtibster, 6 Cal. 660. 

* But see supra, p. [♦ 494 ,] note. 
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must, however, be stated with reasonable certainty, so that it 
can be understood from the 'writing itself, without having 
recourse to parol proof, (a) Unless the.essential terms of the 
sale can be ascertained from the writing itself, or by a reference 
contained in it to something* else, the writing is not a compli¬ 
ance with the statute; and if the agreement be thife defective, 
it cannot be supplied by parol proof, for that would at once 
introduce all the mischiefs which the statute of frauds and per¬ 
juries was intended to prevent, {b) ’ 


(a) Bailey & Bogart v. Ogdens, 3 Johns. Rep. 399. Champion v. Plummer, 4 
Bos. & Pull. 252. Elmore v. Kingseote, 5 Barn. & Cress, 683. If a bill of parcels 
be delivered to, and accepted by the purchaser, with his name in it, from the com¬ 
mission merchant, it is a sullicient memorandum of the sale of th^ goods within Ine 
statute of frauds. Batturs v. Sellers, 5 Harr. & Johns. 117. But a written agree¬ 
ment may be waived, and the term of it varfjd by a subsequent parol agre.)ment, for 
that becomes a new subsequent contract. Thomas v. Currie, Brevard’s MSS. Rep. 
cited in Rice’s Dig. tit. Agreement, sec. 117. Neil v. Cheves, 1 Bail. S. C. Rep. 537. 
In Langford v. Cummings, 4 Alabama R. N. S. 49, it was declared, that cither the 
time or the place of performance fixed in a written contract, may be changed or mod¬ 
ified by a subsequent parol agreement. A mutual promise by parol may be waived, 
and the party discharged by parol, before any breach. King v. Gillett, 7 M. & W. 55. 
Medomak Bank v. Curtis, 24 Maine Rep. 3G, , « 

(5) Parkhnrst v. Van Cortlandt, 1 Johns. Ch. Rep. 280, 281. Abecl v, RadcliflF, 
13 Johns. Rep. 297. Vide supra, p. 498. It was held, in the cases of Towers v. Os¬ 
borne, Str. R»p. 506, and Clayton v. Andrews, 4 Burr. Rep. 2101, that a contract fdr 
the sale of goods, to be thereafter produced by work and labor, was not within the statute 
of frauds, which only related to sales lyhero the delivery was to be immediate, and the 
buyer immediately answerable. In the one case, the coach was to be afterwards 
made, and in the other, the wheat was to be threshed; and as the article contracted 
to be sold was to be first manufactured, or labor bestowed upon it, the contract nlight 
be deemed to be one for <^ork and labor in making or preparing an Article for delivery. 
These cases have been since somewhat questione^d, and the latter went quite far with 
its distinction. ' It seems now to be settled, that the statute of Frauds extends to ex¬ 
ecutory as well as to executed contlacts ; and that if the article sold existed at the^ 
time in solido, and was capable of delivery, tht. contract is within the statute of frauds; 
but if the article is to be afterwards manufactured, or prepared by wjjrk and labor for 
delivery, the contract is not within the statute. Rondeau v. Wyalt, 2 H. Blacks. R. 
63. Cooper v. Elston^ Term R. 14. Smith v. Surman, 9 B, & Grajs. 561. Gads¬ 
den V. Lan^, 1 M'Mullan’s S. C. Eq. R. 87. Hight v. Ripley, 19 Maine R. 137. 
Bennett v. Hall, 10 Johns. Rep. 364. Crookshank v. Burrell, 18 Idem, 58. Scwall v. 
Fitch, 8 Cowen’s Rep. 215. Jackson v. Covert, 5 Wendell, 139^** These latter cases 


1 Salmon F. M. Co. e. Goddard, 1*4 How. U. S. 446. As to entry by broker, sufficient 
to satisfy the statute, see Sivewright v. Archibald, 6 K. L. & £q. 286. f.*/ 

* Robertson v. Vaughn, 6 Sandf. S. C. R. 1. Allen v. Jarvis, 20 Gdhn. 88. Courtwright 
«. Stewart, 10 Barb. 455. lllay v. yates, 36 E.'L. & Eq. 540. 
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• IX. Of sales of goods, as ajfected by frcmd, * 512 

Though there be a judgment against the vendor, and 
the purchaser has notice of it, that fact will not, of itself, af¬ 
fect the validity of the sale of personal property. But 
if the * purchaser, knowing of the judgment, purchases *513 
with the view and purpose Ito defeat the creditor’s exe- 


admit the distinction above stated to be well settled, and that it goes to sustain the 
correctness of the decisions in Strange, if not in Barrow, though not entirely upon 
the ground assumed in them. And yet, in Garbutt v. Watson, .5 Barn. & Aid. 613, 

, the decision of Clayton v. Andrews is strongly.and justly shaken, as having pushed 
the distinction to an extreme of refinement; and though, in the last case, the sacks of 
fl<jur sold were not then prepared, but were to be got ready for delivery in a few weeks, 
^et the sale was held to be withiA the statute, and that though the flour was not ground 
at the tim^ it was still a contract for the ^le of goods, and not for work and labor and 
materials found. This seems lo be the most reasonable construction of such a con¬ 
tract. See also to th(f S. P., Downs v. Ross, 23 Wendell, 270; and see, in Scott v. 
Eastern Co. R. Co. 12 Meeson & Wclsby, 33, where part of the goods are made and 
delivered, and the residue are to be manufactured according to order, the whole forms 
one entire contract, and the acceptance of part applies to the whole, so as to satisfy 
the statute of frauds. 

The Court of Appeals in Maryland, in Eiehelberger u.M’Cauley, 5 Harr. & Johns. 
213, follofrfd, with some reluctance, the case of Clayton v. Andrews, and declared that 
it was not to bo extended to cases where the work and labor to be done might be, of 
themselves, considered parts of the contract. The English statute of ^Geo. IV. ch. 
14, entitled, “An act for rendering a written memorandum necessary to the validity 
of certain promises and engagements,” has provided for this case, by declaring that 
the statute of frauds of 29 Car. II. ch. 3, shall Extend to all contracts for the sale of 
goods of the value of ten pounds and upwards, notwithstanding the goods may be in- 
/4n4ed to bo delivered at some future time, or may not, at the time of the contract, be 
actually made, procured, or provided, or fit, or ready for delivery, or some act may be 
requisite for the making or completing thereof, or rendering the same fit for delivery.^ 
It was said, in the last century, at Westminster Hall, that the statute of frauds of 29 
Car. II. had not been explained at a less expense than one hundred thousand pounds 
•terling. I should suppose, from the numerous questions and decisions which have 
siqpe arisea upon^it, that wo might put (fown the sum at a million and upwards. How 
hazardous it woi^^now seem to be, to attempt to recast the statute in new language, 
or to disturb the order qnd style of its composition, considering how costly its judicial 
liquidation has keen, and how applicable its provisions aro to the daily contracts and 
practical affairs of mankind. Is has been affirmed in England, that every line of it 


• • 

1 In Harden v. McClure, 1 Chand. 271, the Snpreme^Court of Wisconsin considers this 
statute as raerel}’’ declaratory of the true construction of the statute of C. 11.; and decide 
that, though there is mo corresponding enactment in that state, yet the class of oases cov¬ 
ered by it comes under the statute of fralids. Kirby,v. Johnson, 22 Missouri, (1 Jones,) 

864. 



718 OF PERSONAL PROPERTY. [PART V. 

cution, it is iniquitous and fmu4?alent, notwithstanding he may 
have given a full price, for it is assisting the debtor to injure 
the creditor. The question of fraud depends upon the motive. 
The purchase must be bond fide^ as well as upon a valuable 
consideration. The rule has been repeatedly dqplared and 
established, (a) Whether it would be an act of fraud sufficient 
to vacate the contract, if the purchaser,'" knowing of' his own 
insolvency and utter incapacity to make payment, but without 
using any device or contrivance to deceive the vendor, pur¬ 
chases goods of another, who is ignorant of His insolvency, and 
sells them under the belief of the solvency as well as 
* 514 good faith of the buyer, is a question which * was raised, 
but left undecided, in Conyers v. Ennis, (b) It has been 
since decided in another case, (c) that the mere insolvency of 
the vendee, and the liability of the goods to immediate' attach¬ 
ment by his creditors, though .well known tS himself, and not 
disclosed to the vendor, would not, of itself, avoid the sale. In 
that case there was no false assertion, or fraudulent misrepre¬ 
sentation or deceit practised, or concert, or secret agreement, 
with any other person, and there was no direct evidence that 
the vendee knew at the time that he was insolvent. T^he deci¬ 
sion was put upon the ground th'at the credit was, in fact, ob¬ 
tained without any fraudulent intent, and the validity of the 
sale would depend upon the decision of the question, whether 
there was fraud in fact, (d) 

r V 

waa worth a subaidy; and uniform experience shows how difficult it is, by new pro¬ 
visions, to mcp4 every contingency, and silence the tone of sharp, piercing criticism, 
and the restless and reckless spirit of litigation. 

(a) Lord Mansfield, 1 Burr. Rep. 474. Cowp. Rep. 434. Dallas, Ch. J., 8 Taunti 
Rep. 678. Beals v. Guernsey, 8 Johns. Rep! 446. Duncan, J., 7 Serg. & Rawlo,(|99. 
(&} 2 Mason’s Rep. 236. , t 

(c) Cross V. Peters, 1 Greenlcafs Rep. 376. 

(rf) It w*^. settled in tlie Court of Errors of New York, in Lupin v. Marib, 6 Wen¬ 
dell's Rep. 77, that where goods are delivered unconditionally to the vendee, a mistake 
or error as to his solvency will not invalidate the contract, or entitle the vendor to re¬ 
lief ; for the vendor of personal property has no lien on the goods sold and delivered. 
But if there be fraud, in fact, on the part of the buyer, in respect to the purchase, the 
vendor may elect cither to affirm the sale and sue for the price, or to trout the sale as 
void, and follow the goods or proceeds even into the hands of^* third person, who 
received them without paying any new conLideration. Lloyd v. Brewster, 4 Paig;e’H 
Ch. Rep. 537. Cary v. llotailing, 1 Hill’s N. Y. Rep. 311. George v. Kimball, 24 
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If the vendee discovers tbd|: he is insolvent, and that it is 
not in his power to pay for the goods, the courts have allowed 
him to rescind the contract, and return the goods to the seller 
with his assent, provided he did .it before the contract was con- 
summated^by an absolute delivery and acceptance, and provided 
it was done in good faith, dnd not with the colorable design of 
favoring a particular c'teditor. He cannot rescind the contract 
after the transit has ceased, and the goods have been actually 
received in his possession, and the rights of other creditors 
have attached, (a) 

* (1.) On the subject of fraudulent sales, another and *515 
a very vexatious question has arisen, as to the legal con- 
^sequence and effect of an agreement between the parties at the 
time of the sale, that possession was not to accompany and 
follow the bill of sa,le pf the 'goods. There is no doubt of its 
being evidence df fraud; but the great point has been, whether 
the fraud which was to be inferred in such a case, was an infer- 


Pick. Rep. 241. If, however, the purchaser from the fraudulent vendee has actually 
paid for the goods, he will hold thena. See the last case, supia. A frauduleift pur¬ 
chaser of^oods gives no title as against the vendor, nor will such a purchaser’s 
transfer of the goods, to pay or secure a Imd Jide creditor for a preexisting debt, vest 
a title in the creditor. But if the under oi second purchaser obtains the goods bond 
yide,in the usual course of trade, by giving value, or inclining responAbilities on the 
strength of a pledge of the goods, he may hold the goods as against the original 
vendor. Root w. French, 13 Wendell, 576. Trott v. Wairen, 2 Fairfield, 227. Mow- 
rey v. Walsh, 8 Cowen, 238. Rowley v. Bigelow, 12 Pick. 307. But these latter 
are questionetl in Ash v. Putnam, 1 Hill’s N. Y. Rep. 306-7, and, with the ex- 
ce^on of commercial paper, the rule is, that he who has acquired no title can convey 
none. Vide supra, p, 324, note. In the jurisprudence of some parts of continental 
Europe, it is admitted that there exists a presumption juris et *de jure of fraud, if the 
buyer Incomes insofrent within a few days (and which, in some cases, has been fixed 
• at three) after receiving the goods. Voet, Cofn. ad Pand. 6, 1, 14, cites several 
authorities in support of this rule. In 1736, it was attempted to be introduced into 
the law of Seotlaml as a rule, that the cessio fori', within three days after the purchase, 
should bo received as evidence per se of fraud ; but such a strict and precise test was 
finally rejccteif, in 1788, in the case of Allan & Stewart v. The Credkors of Stein, 
1 Bell’s Cora 244-248. * 

(o) Barnes v. Freeland, 6 Term Rep. 80. Richardson v. Goss, 3 Bos. & Pull 119. 
Neate^u, Ball, 2 East’s Rep. 117. Dixon v. Baldwin, 5 Idem, 175. Salte w. Field, 
5 Term Rep. 211. In Neate u. Ball, Lord Kenyon said, it was much to be wished 
that, whereigoods continued in bulk, and discernible from the general mass of the 
trader’s property%t^the time of bankruptcy, that they could be returned to the original 
owners who had received no compensation for them, but that it could not be done 
without breaking in upon the whole system of the liankrupt laws. * 
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ence of law to be drawn by the/tjourt, and resulting inevitably 
from the fact, or whether the fact was only evidence of fraud 
to be drawn by the jury, and susceptible ’of explanation. The 
history and diversity of the decisions on this subject, form a 
curious and instructive portion of our jurisprudence. ^ 

By the English statutes of 3 Ileh. VII. and 13 Eliz. ch. 5, 
which have been reenacted in New York, (a) and the' essential 
provisions of which have been adopted generally throughout 
the United States, all conveyances of goods and chattels not 
made bond fide and upon good consideration, but in trust for 
the use of the person conveying them, or made to delay, hin¬ 
der, or defraud creditors, are-declared to be void; and it is 
everywhere admitted, {b) that the statutes of fraud of 13 and 
21 Eliz. were declaratory of the principles of the common law; 
and the decisions of the English' courts, are, therefore; appli¬ 
cable to questions of constructive fraud arisihg in this coun¬ 
try. (e) 

Twyne’s case, {d) which arose in the Star Chamber in the 44th 
Eliz., is the basis of the decisions on the question of fraud aris¬ 
ing from possession being retained by the vendor. 

Among other indicia of fraud upon which the court 
*516 relied, * and adjudged the deed fraudulent in that case, 
a prominent one was, that the vendor, after a bill of sale 
of chattels for a valuable consideration to a creditor, continued 
in possession, and exercised acts of ownership over the goods. 
Afterwards, in Slone v. Grubham, (e) upon a bill o'f sale of ch/iW, 
tels, being a lease for years, the vendor continued in possession; 
but as the conveyance was only cpnditional upon payment of 

r 

_^-:_a._ 

I 

(a) Vide supra, p. 440. 

{b) Lord Mansfield, Cowp. Kep. 434. Marshall, Ch. J., 1 Cran'^h’s Rep. 316. 
Robertson v. Ewell, 3 Munf. licp 1. Story, .J., 1 Gall, Rep. 423, 

(e) By eonslptctimfrauds, arc meant such contracts or acts as, though' not originat¬ 
ing in any actital evil design or contrivance to perpetrate a positive fraud or injury 
upon other persons, are yet, by their tendency to deceive or mislead other persons, or 
to violate public or private confidence, or to impair or injure public interests, 
deemed equally reprehensible with positive fraud, and therefore are prohibited by law, 
as within the same reason and mischief as contracts and acts done maloanmo. Story’s 
Com. on Equity Jurisprudence, 261. 

(d) 3 Co. 87, S. P. Infra, p. 532, note. 

(e) 2 BuIst^Rep. 225. 
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money, it was held, that the poi^session did not avoid the sale, 
as by the terras of the deed the vendee was not to have posses¬ 
sion until he had performed the condition. The rule was ex¬ 
plicitly declared in Shepherd’s Touchstone, in the time of James 
I., that if a^debtor secretly made a general deed of his goods to 
one creditor, and continued the use and occupation of the goods 
as his own, the deed w%,s fraudulent, and void against a subse¬ 
quent judgment and execution careditor, notwithstanding*the 
deed was made upon good consideration, (a) Again, in Buck- 
nal V. Ruiston, (b) a bill of sale of goods was given by way of 
security or pledge for money lent, and a trust in the vendor to 
keep the goods,’ and sell them for the benefit of the vendee, ap- 
gaared on the face of the deed ; and for that reason it was held 
by the lord chancellor nol to be fratidulent. One of the counsel 
in that ease observed, tjfat it had been ruled forty times in his 
experience at Giftldhall, that if a man sells goods, and still 
continues in possession as visible owner of them, the sale was 
fraudulent and void as to creditors. The case of a mortgage 
of goods was afterwards held, in Ryall v. Rotvles^ (c) not to 
form an exception to the general rule recognized in the former 
cases. *ft was declared by very strong authority in that case, 
that a mortgagee of goods, permitting the mortgagor to keep 
possession^ had no specific lien against general assignees under 
a commission of bankruptcy; and he was understood to confide 
in the personal qjredit of the vendor, and not in any se- 
. cijjijty. Thou^ * that dRse was decided upon the Bank- *517 
rupt Act of ^ James L, and not upon the statutes of 
Elizabeth, the reasoning of the court, relative to the distinction 
between absolifte and conditional sales and mortgages, was 
founded on general principles ^applicable to every case. It was 
the doctrine of the case, that in a mortgage of goods the mort¬ 
gagee takes pefesession; and that there was no reason, unless in 
very special* c&.ses, why an absolute or conditional ^?pndee of 
goods sljould leave them with the vendor, unless to procure a 
collusive credit. There was no distinction, it was admitted, 
•.under* the 13 lUiz., between conditional and absolute sales of 

. » ' ■ . . .— ■ ■ _—_ 

(a) Shop. Touchstone, 66. « (b) Free, in Ch. 285. 

(c) 1 Vcey, 348. ^ Atk. Rep. 165 * 

VOL. II. 61 • 
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goods, provided they were fraudulent; and continuance in pos¬ 
session by the mortgagor was fraudulent at common law, and 
void by the statute of Elizabeth. 

The doctrine of that case was powerfully sustained by Lord 
Mansfield, in Worsely v. De Mattos Sf Slader. (a) That case 
arose under the Bankrupt Act of 21 James L, and*it was held 
by the K. B., that a mortgage of goods, with possession retained 
by‘the irfortgagor, was fraudulent in law, equally as it would be 
upon an absolute sale. To give a creditor priority by such a 
mortgage, when the mortgagor is allowed to appear and act as 
owner, is enabling him to impose upon mankind by false ap¬ 
pearances ; for where possession is not delivered, goods may be 
mortgaged a hundred times over, and open a plentiful source, of 
deceit. But in Cadogan v. Kennett^ {b) where household goods, 
by settlement before marriage, in consideration of the Kiarriage, 
and of the wife’s marriage portion, were conwyed to trustees in 
trust for the settler for life, remainder to his wife for life, and re¬ 
mainder to the sons of the marriage, it was held, that those 
goods were protected from execution in favor of a creditor exist¬ 
ing at the time of the settlement, though the grantor continued 
in possession of the goods. The transaction was fair’and hon¬ 
est in point of fact, and it was part of the trust that the 
*518 gdbds should continue in the house. * Other subsequent 
cases have established the rule, that the wife’s goods 
may, before marriage, be conveyed to trustqjps with her hus¬ 
band’s assent, for her use during coverture, and such propej;|.y 
will not be liable,to his debts, (c) Again, in Ec^wards v. 7lar- 
ben, (d) the K. B. laid down the principle emphatically, that if 
the vendee took an absolute bill of sale, to take effect immedi¬ 
ately by the face of it, arid agreed to leave the goods in posses¬ 
sion of the vendor for a limited time, such an absjolute convey¬ 
ance, without the possession, was such a circumstance per se 
as madq. the transaction fraudulent in point of l&w. Jt was 
admitted, however, that if the want of immediate possession be 
consistent with the deed, as it was in Bucknal v. Roiston^ and 



4 > 


(a) I Burr. Rep. 467. (b) Cowp. Rep *432. 

(c) Haselinton v. Gill, 24 Geo. III. 3 T,eim Rep. 620, n. Jarman v. Woolloton, 
3 Ibid. 618. • (d) 2 Term, r,87. 
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Lord Cadogan v. Kenne% and asVt is if the deed be conditional, 
and the vendee is not to have possession until he has performed 
the condition, the sale was not fraudulent, for there the posses¬ 
sion accompanied and followed the deed within the meaning 
of the rule.. 

After the English rule on tfiis subject had been thus discussed, 
declared, and settled, it* was repeatedly held, that an absolute 
bill of sale of chattel, unaccomp'anied with possession, was 
fraudulent in law, and void as against creditors, (a) The change 
of possession was required to be substantial and exclusive. But, 
on the other hand, there have been many exceptions taken, and 
many qualifications annexed to the general rule; and it has be- 
cpfne difficult to determine when the circumstance of possession, 
not accompanying and fo'ilowing the deed, are per se a fraud in 
the Engfish law, or o|il^presumptive evidence of fraud resting 
upon the facts to* be disclosed at the trial. It certainly is not 
anything more, if the purchaser was not a creditor at the 
time, and * the goods were under execution, and the * 519 
transaction was notorious, and not, in point of fact, 
either cl^destinc or fraudulent. 

In Kidd v. Rawlinson, (b) goods were purchased on execution 
by a stranger, and left in possession of the debtor for a tempo¬ 
rary, and honest, and humane purpose; and as the parties did 
not stand in the relation of debtor tyid creditor, Lord Eldon, as 
Ch. J. of the C. B., held, that the title was in the iiendee. He 
adinijtted thaf; a bill of sale of goods might be taken as security 
on ,a loan of money, and the goods fairly and safely left with 
the debtor. The decision in this case was conformable to one 
made by Lord Holt under similar circumstances; (c) and Lord 
Eldon many years afterwards, jvhen lord chancellor, (</) adhered 
to the same (^ctrine, and declared, that possession of chattels 
by the vendor was only primd facie evidence of fraud. If the 


(а) Paget ». Perchard, 1 E<tp N. P. Rep. 205 Wordall v Smith, 1 Campb. N. P. 
Rep. 338. In Eaatw(wd & Brown, Ryan r Moody, 312 rx)rd Tenteiden dissented 

"Trom the doctrine in Wordell v. Smith, and he held non-delivery into possession to be 
only pvmd fvltip oyidcnce of fraud. 

(б) 2 Bos. & Pull. 59. 

(c) Cole V. Davies, 1 Lord Raym. 724.« 

(d) Lady Arundell v. Phipps, 10 Vesey, 145. 
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property cannot be reached b/ bankruptcy, and the possession 
be according to the deed which creates the title, and the title be 
publicly created, it is not fraudulent. Other cases have protected 
the purchaser of goods seized on execution, (and whether the 
purchase was from the sheriff or the defendant seen^sd to be im¬ 
material,) from subsequent executions, though the ^oods were 
suffered to continue in the possession o? the defendant, on the 
ground that the transaction* was necessarily notorious to the 
whole neighborhood,‘and the execution notice to the world; and 
the cases being free from fraud in fact, were, under those circum¬ 
stances, free from the inference of fraud in law. (a) The ques-^ 
tion of fraud in such cases is dcchired to be a question of fact 
for the jury. The purchaser of goods sold at auction, by trtig- 
tees, under an assignment by an insolvent debtor, is also pro¬ 
tected, though he leave the goads, iii the possession of 
*520 *the prior owner, provided it be a matter of fact to be 
found by a jury, that the assignment was not made with 
a fraudulent intent, and that the sale was notorious, (b) 

So, a person may lend his goods for another’s use, and except 
in cases of bankruptcy under the statute of 21 James^ I., they 
will be protected from the creditors of the jierson for whose use 
they were supplied, (c) In Steward v. Lombe, (d) as late as 
1820, the court of C. B. even questioned very strongly the gen¬ 
eral doctrine in Edwards v.^ Harbcti, that actual possession was 
necessary t(* transfer the property in a chattel, and the author¬ 
ity of the case itself was shaken, (e) ‘The conclusion fronj.jfcfee 
more recent English cases would seem to be, .that though a 
continuance in •possession by the vendor or mortgagor be primd 

'■ * ' -- 1 --- 

(a) Watkins v. Birch, 4 Taunt. Rep. 823. Jezeph v, Ingram, |J Ibid. 838., Liiti- 
mer v. Batson, 4 Barn. & Cress. 652. But in Imray v. Magnay*l‘i Mecson & Wels- 
by, 267, where goods were seized on execution, under a judgment fraudulent against 
creditors, a^d they remaimd un<toUl in tlie hands of the sheriff, who received a subse¬ 
quent execution, founded on a bond ftdn debt, and after notice of the fraud, neglected to 
sell on the latter writ, and returned it nulla bona, he was held liable to an action for a 
false return. 

(b) Leonard v. Baker, 1 Maul({ & Selw, 251. 

(c) Dawson v. Wood, 3 Taunt. Rep. 256. 

{d) 1 Brod. & Bing. 506. r 

(e) The case wa.s, however, corroborated fn Reed v, Wilmot, 7 Bingham, 583, and 
by Mr. .Justice Lawrence, in 1 Taunton, 382. 
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facie a badge of fraud, if the^chattel, sold or mortgaged, be 
transferable from hand to hand, yet the presumption of fraud 
arising from that circumstance may be rebutted by explanations 
showing the transaction to be fair and honest, and giving a 
reasonable account of the retention of the possession. The 
question of fraud arising in Such cases is not an absolute infer¬ 
ence of Idw, but one *)f fact for a jury ; and if the personal 
chattels savor of the reality, as for instance, the engiftes, uten¬ 
sils, and machinery belonging to a manufacturing establish¬ 
ment, no presumption of fraud will arise from the want of 
delivery, (a) So a bill of sale of goods is good as between the 
parties, though no possession be given at the time, when the 
inicrests of third persons are not concerned, {b) 

The law on this siibjefit is still more unsettled in this country 
than it in Englahd. ^ • 

* In the Suprerfle Court of the United States, the doc- *521 
trine in Edwards v. Harben has been explicitly and fully 
adopted; and it is declared, that an absolute bill of sale is itself 
a fraud in law, unless possession accompanies and follows the 
deed, (c) This decision, of course, leaves open for discussion 
the distmetion taken in that case between a bill of sale abso¬ 
lute, and one conditional upon its face, and also the conclusions 
in the other cases where the continuance of possessfou in the 
vendor is consistent with the deed. The principle of the de¬ 
cision at Washington has been adopted in the circuit courts of 
tl^gUnited Staftes, and we may consider it to be a settled prin- 


1 (a) Eastwood v. Bfown, Ryan & Moody, 312. Woodtrman v. Baldock, 8 Taunt 
Rep. 676. Jezeph w. Ingram, Ibid. 838. Reed u.aBlades, .5 Ibid. 212. Hoffman v. 
Pitt, 5 Esp. N. P. Rep. 22. Armstrongs. Baldock, Gow’s N. P. Rep. 33. Storer v. 
Hunter, 3 Barn. *& Cress. 368. Martindalo v. Booth, 3 Barn. & Adolph. 498. 
On the other liand, ^vhere goods were seized on Ji.fa. and not sold by direction of the 
plaintiff, Jjut lef* under the control of the defendant from March to November, the 
execution and levy were deemed fraudulent, and the goods were held to be liable to a 
subsequent*^./!. Loviek v. Crowder, 8 Barn. Si Cress. 132. 

(h) Warren u. Magdalen College, 1 Rol. 169. Martindalo r. Booth, 3 Barn. & 
Adolph,’ fior). Jones t>. Yates, 9 Burn. & Crcss. 532. Doe, dem. Roberts v. Roberts, 

2 Barn. & Aid, 369. A deed constructively frauduknt as to creditors, may be good 
to every other iiW|!nt and purpose, and stand both in law and equity. 1 Story’s 
Eq. 364, 365, 371. * 

(c) Hamilton v, Russel, 1 Cranch’s Rep. 310. • 
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oiple in federal jurisprudence.V In pursuance of the rule, if 
property be abroad, and incapable of actual delivery at the 
time, as in the case of a ship at sea, the possession must be 
assumed as soon as possible on the arrival of the vessel in 
port, (a) 

In Virginia, the same principle has been directly and repeat¬ 
edly adjudged to be well settled; and' it is declared, that an 
absolute bill of sale of personal property, with possession con¬ 
tinuing in the vendor, is fraudulent per se as to creditors, without 
other evidence of fraud, or being connected with other cir- 
* 522 cumstances. (5) ^ In * South Carolina, the same doctrine 
was alluded to as being founded on the better author-' 






• (a) United States v, Conynghnm, 4 DalK Rep. 358. S. C. Wallace, G C. R. 178. 
Meeker i*. Wilson, 1 Gall. Rep. 419. Mair v. GlennVc, 4 Mfulc & Selw. 240. 

{b) Alexander v. Deneale, 2 Munf. Rep. .341. Rol>crtson v. Ewell, 3 Ibid. 1. In 
Land v. Jeffries, 5 Randolph’s Rep. 211, the rule was somewhat qualified ; and it was 
held, that when the grantor of personal property remains in possession after an abso¬ 
lute conveyance, the conveyance is primd facie fraudulent; but such possession is not 
conclusive evidence of fraud, barring every explanation. It will lie with the pur¬ 
chaser to explftin and rebut the presumption of fraud; as if a slave |^e,,purcha8cd, 
and not taken away in several months, it may be .shown that he was too sick to be 
removed; or if a horse be purchased, and to be sent for the next day, a levy upon 
him in the intermediate time upon execution against the seller, it was supposed, woald 
hardly be sustained.^ In Clay tor v. Anthony, 6 Randolph’s Rep. 28f, Judge Green 
elaborately investigates the doctrine, and ably sustains the rule establi.shed by the 
previous authorities. Again, in Sydnor v. Gee, 4 Leigh’s Rep. 535, the Court of Ap¬ 
peals held, that in case of an absolute sale and delivery of chattds, and an immediate 
redelivery to the vendor, upon bailment, for a limited time, on valuable considei'^aRin, 
and when the sale and redelivery were fair transactions, the bailment was not incon¬ 
sistent with the salcy-and good within the rule of Edwards v. Hnrbcn. It was also 
deemed within the rule, and good, if, on an absolute and fair sele of chattels, posses¬ 
sion be not immediately passed tf^ the vendee, but is taken before the rights of any 
creditor of vendor attaches. This is the Mas.sachusetts doctrine in Bartlett t*. Wil¬ 
liams, I Pick. Rep. 288. So the statute of executions in Virginia authoriaes the 
sheriff to take forthcoming bonds, for delivery, at the day and place of sale, of prop¬ 
erty taken in execution. 


t And in the ca.so of The Romp, Olcott, Adm. 196, it was held, that the bona fries ot the 
transaction between the parties, and the fact that the possession remained with the scllc*"' 
for.iustifiablc jiurposes, would not vary the rule. < 

- If the sale is bunu fide, and the vendee gets possession befo^ oiecution against the 
vendor, the title is good. Berry v. Ensoll, 2 ^rutt. R. 333. 

» See, also, Forkner v. Stuart, C Gratt. 197; Curd v. Miller, 7 Ib. 186, 
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ity; (a) and in pne case in e\[uity (6) it was decided, that if 
possession did not accompany a bill of sale of chattels which 
was not recorded, it Was void as to the creditors, though there 
was no doubt of the fairness of the transaction. Afterwards, in 
the constitutional court, the doctrine of the English law, in 
Edwards v. Harben, was declared by all the judges to be a set¬ 
tled rule, (c) In Terftiessee, also, the doctrine of the English 
law, as stated in Edwards v. Harden^ is clearly asserted, {d) In 
Kentucky, the same principle, under the modifications it has sub¬ 
sequently undergone in England, seems to Jiave been adopted; 
for after an absolute bill of sale, if the property remains in the 
■ possession of the vendor, it is held to be fraudulent; ^ and yet, 

. ... _ 

(а) Croft V. Arthur, 3 Dcsanss, 229. 

(б) Dc^liardcleben v. Beckijan, \ Ib/O. 346. 

(c) Kcntu^dy v. Ro|s, d Const. Rep. S. C. 125. Hudnal w. Wilder, 4 M’Cord’s 

Rep. 294, S. P. But in Terry v. Belcher, and Howard v. Williams, I Bailey’s S. C. 
Rep. 568, 575, and Smith v. Henry, 2 Ibid. 118, the Court of Appeals in South Caro¬ 
lina recurred to and adopted the more modern and prevalent, aud less stem doctrine 
of the cases, that a vendor’s or donor’s retaining possession after an absolute and 
unconditional sale or gift of chattels, was not conclusive, but only primd face evi¬ 
dence of.^aud, for it was susceptible of explanation. See infra, p. 529,note a. But 
in Anderson v. I'nllcr, 1 M’Mullan, Eq. 27, the case of Smith v. Henry, in 1 Hill, 22, 
was cited as warranting the principle that if a debtor, in a deed of assignment, secures 
ftn'advantage to himself, it invalidates the deed, and that leaving the property in the 
hands of the* debtor, raises the presumption of a secret trust between the debtor and 
the preferred creditor, and the deed is void so jar as the rights of creditors are affected. 
The law in such a case raises the conclusion of fraud, “incapable of being rebutted 
or explained,” ftxt if the case rested only on constructive, and no actual fraud, the 
JciSi would be permitted to stand as a security for any consideration advanced at the 
tiqre.^ • 

(d) Ragan v. Kennedy, 1 Overton’s Tenn. Rep. 91. Since that decision, it has 
been declared, in Oallen v. Thompson, 3 Yerger, 475, and in Manoy v. Killough, 7 

^ Yerger, 440, and again in Mitchell v. Beal, 8 lb«142, that possession remaining with 
the vendor after an absolute sale, or with the grantor or mortgagor in deeds of trust 
and •mortgages, ^er the time of payment, is primd facie evidence of fraud, but the 
presumption maylbo repelled by proof. It was further held, that the retaining of pos¬ 
session^ by mostgagor of personal property before the day of payment, is not primd 
facie evidence of fraud, because it is understood to bo a tacit or prcsuijcd agreement 
that the mortgagor should retain possession. See also infra, p. 526, note a. 

• • ^ —— —- —- 

1 Waller v. Grade, 8 B. Mon. R. 11. 

2 And iu 4’ringle ». Rhiime, 10 Rich. Law, (S. G.) 7*2, the Court of Appeals decided, that 
where a slave is the consideration of which sale is au antecedent mdobteduess, aud 
the slave remains in the possession of th^ vendor, with a stipulation to pay hire, the stip¬ 
ulation takes the case out of the rule of Smith ». Uefiry. 
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when such possession is not incq^sistent with the sale, the fraud 
becomes a matter of fact for a jury, [a) Afterwards, in Wash 
V. Medley^ (b) the milder doctrine was declared, that a transfer 
of chattels by deed, without any change of possession, was not 
per se fraud, but only a matter of inference for a jury, (c) 

In Pennsylvania, the English doettine is adopted and followed 
in its fullest extent. The general principle is explicitly and em¬ 
phatically recognized, that on an absolute sale or assignment of 
chattels, possession must accompany and follow the deed, and 
vest exclusively in t^jlie vendee, or it is fraudulent in law, though 
there be no fraud in fact, [d) As between the vendor and ven¬ 
dee, the property will belong to the vendee ; but the sale with-'* 
out delivery is void as to creditors ; and if the vendor sells ai?d 
delivers it to a bond fide purchaser, without notice, the purchaser 
will hold against the original vendee, (e), As an exception to the 


(a) Baylor D. Rmithers, 1 Littcll’s Rep. 112. Goldsbury w. May, 1 Lift. Rep. 256. 
Hundley v. Webb. 3 .1. J. Marshall, 643. 

(/>) 1 Dana’s Ken. Rep. 269. 

(c) Af^ain. in Brummcl v. Stockton, 3 D.ana’s Ken. Rep. ];U, and Laiighlin r. 
Ferguson, 6 Ibid. 117, the rule is laid down strictly, that on an absolute of mov¬ 
able property, possession must go with the title, or the sale will Ik! pw sc void as to 
the crwlitors and subsequent purchaseis, notwithstanding any agreement, however 
fair, that the teller may retain po.sscssion. And such seems to lie the law in Mi.s,souri. 
Sibly V. Hood, 3 Missouri Rep. 290. Foster v. Wallace. 2 It». 2.31; anilas laid down 
in Georgia, in Howland v. Dews, R. >1. Charlton’s Rep. 386. The rule in Kentucky 
applies only to sales by private voluntary contract, and not to sales on execution, 
where the simple retention of possession by the debtor is not neifcssarily fiaudulent; 
nor to .sales upon a mortgage condition, provided the condition be Inserted an 
deed recorded. 6 Danh, 120. Vernon v. Morton, 8 Ib. 253. S'vlgert v. Thomaij, 7 
Ib. 222. The rule thwt possession must go with the tlced, docs not apply in Kentucky 
to mortgages and deeds of trust, which are required to be rccopdcd. 5 Litteli, 243. 
1 J. J.-Marshall, 282. 3 Id-353. »3 Dana, 204. 16 Peters’s Rep. 112. 

(d) Young V. M’Clure, 2 Watts & Serg. 147. 

(e) Dawes v. Cope, i Binney’s Rep. 258. Babb ». Clcmson, lOj'Serg. & RUwle, 

419. Shaw i>. Levy, 17 Ibid. 99. Hower a. Goesaman, Ibid. 251'. ^ueejicr a. Eck- 
art, 2 Wharton, 302. Iloofsmith v. Cope, 6 Wharton, 53. A coRstrueti,ve, sym¬ 
bolical, or temporary delivery of personal property, is not sufficient to change the 
owneraliip as to creditors. There must be actual delivery at the time, and'a continu¬ 
ing possession. M’Bride v. M’Clellund, 6 Watts & Serg. 94. By statute of Pennsyl¬ 
vania of 14tli June, 1836, and the construction given to it, ifn assignee, tfnder a 
voluntary deed of assignment foi the benefit of creditors, may suffer the goods to 
remain in posse-ssion of the assignor for thirty days, without bul^ecting them to an 
execution of a creditor of assignor. This delay is to afford timt to comply with the 
requisitions of the statute. » ' 
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general rule, it admitted tha\ goods may, after they have been 
levied upon, or after a fair purchase of them at a sale 
•on execution, be safely left in the possession of the de- *523 
fendant, without a necessary inference of fraud ; though 
the exception in the case of a levy merely, was afterwards re¬ 
stricted to household furnitul'e. (a) Delivery of the goods is held 
to be as requisite in tlfe case of a mortgage of goods, as of an 
absolute sale of goods under th^ statutes of 13 and 27 Eliz.; 
and merely stating on the face of the deed that possession was 
to be retained, is not sufficient to take the case out of the stat¬ 
ute, even in the case of a mortgage of goods; and the transac¬ 
tion has been adjudged to be fraudulent per se, and void against 
^ subsequent bond fide purchaser without notice, (b) The just 
policy and legal solidity* of the rule that holds all such deeds of 
chattel* fraudulent in Jjaw, wdte asserted in the case to which I 
have last alluded? with distinguished ability and effect The re¬ 
tention of possession must not only be a part of the contract, 
but it must appear to be for a purpose, fair, honest, and neces¬ 
sary, or conducive to some fair object in view. Appearances 
must not only agree with the real state of things, but the real 
state orihings must be honest and consistent with public policy. 
Such were the cases of Bucknal v. JRoiston, and Cadog'an v. 
TCennett.^ ^ Where the motive of the sale is the security of the 
vendee, and the vendor is permitted to retain the‘visible owner¬ 
ship for the convenience of the parties, it is a fraud, though the 
ajcrangement Be inserted in the deed or mortgage. The policy 
of "the law w^ll not permit the owner of personal property to 
create an interest in another, either by mortgage or absolute 
sale, and still continue to be the visible owner. The law will 
•not stay to inquire whether there wiis actual fraud or not, and 
wiU infer it at all events; for it is against sound policy to suffer 
the vendor remain in possession, whether an agreement to 


(a) Levy v. Wallis, 4 Dali. Rep. 167. Waters v. McClellan, Ibid. 208. . Chancellor 
w. Philiips, Ibid. 213* Myers v. Harvey, 2 Penn. Rep. 478. 

(/>) Clow V. Woods, 5 Serg. & Rawlo, 275. Welsh v. Hayden, 1 Penn. Ren. 57,' 
S. P. 


1 See Hdgus t*. Robinson, 24 Penn. 9. 
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that effect be or be not expres^ied in the deed. It necessarily 
creates a secret incumbrance as to personal property, 
*624 when, to the world, the vendor ^ or'mortgagor appears to 
be the owner, and he gains credit as such, and is enabled 
to practise deceit upon mankind. If the possession |)e withheld 
pursuant to the terms of the agreement, some good reason for it, 
beyond the convenience of the parlies,‘must appear; and the 
parties must leave nothing utiperformed within their power, to 
secure third persons from the consequences of the apparent own¬ 
ership of the vendor.’ If it be the sale or mortgage of articles 
undergoing a process of manufacture, to be delivered when fin¬ 
ished, or of various other goods and chattels, and possession can 
properly be retained, there ought to be a specific inventory of the 
articles, so as to apprise creditors of wliat the conveyance cov¬ 
ered, and to prevent the vendor'^ from changing and dbvering 
property to any extent by dexterity and frauds 

The Supreme Court of Pennsylvania have regretted, that even 
in the exftepted case of household furniture, the goods seized on 
execution may be left in the hands of the defendants. This was 
contrary to the common law, which would not endure the levy¬ 
ing on goods only as a security, (a) and wisely gave a subse¬ 
quent execution creditor the preference, if goods levied 6n by 
execution were suffered to remain in the hands of tfie defend¬ 
ant. The exception of household furniture has notoriously occa¬ 
sioned collusion and fraud, and been productive of gross abuse. 
The levy was a very imperfect notice to"third persons.(^>) ^ 


•• 

(а) Bradley v. Wyndliam, 1 Wils. Rep. 44. * 

(б) Cowden v. Brady, 8 Serg. ® Rawle, .510. Dean v. Patton, 13 Ibid. 34.5. In, 

Barnes v. Billin^ton, 1 Wash. Cir. Ucp. 38,'Jiidffe Wa.shii)gton held, that household 
furniture did not properly form an exception to the general rule; tli!>t if the goods be 
levied on under and left in the possession of the defendun't for any length of 

time, no liet^ attached by the levy, as against subsequent cxccutions*'or purchasers. 
The rule, as*it was afterwards declared in Berry v. Smith, 3 Ibid, 60, does not require 
the officer to remove the goods or sell them immediately^ provided he does it in a rea¬ 
sonable time, and does not leave the debtor in the mean time with the power to deal 
with the property as owner. So in Wood v. Vanarsdalc, 3 Hawle’s Rep. 401, it was 
held, that the sheriff was only boiAid to take possession of goods levied qn execution. 


1 Bom V, Shaw, 29 Penn. State R. 288. 
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• The same doctrine has beer^ declared to be the law in * 525 
Illinois, New Jersey, Conneci<>«t, and Vermont. Deliv¬ 
ery of possession, in the case of a sale or mortgage of chattels, 
is held to be necessary whenever it be practicable; and to per¬ 
mit the goods to remain in the hands of the vendor is declared 
to be an extraordinary exception to the usual course of dealing, 
and requires a satisfactory explanation. There must be an ac¬ 
tual and not a colorable change*of possession. The leading 
decisions, in England and in this country, in favor of the legal 
inference of fraud in such cases, are referred to, and the conclu¬ 
sion adopted, that on a sale or mortgage of goods, an agreement, 

* either in or out of the deed, that the vendor may keep posses¬ 
sion, is, except in special cases, fraudulent and void, equally 

against creditors and bond fide purchasers, (a) 

-- . --- • ----- 

. • 

within ft reasonable tinft; bat if on a levy he be directed by the plaintiff to stay fur¬ 
ther proceedings until further order, and the object be security for the debt, the lien 
created by tlie levy is disebarged. Commonwealth v. Stremback, 3 R^wlc’s Rep. 
341. In North Carolina the same general doctrine prevails ; and the sheriff who 
seizes goods and chattels on execution must take possession, or by some notorious act 
divest the debtor’s possession and use of them, or he will lose his preference over a 
subsequernmscizurc, unless the leaving the goods in the debtor’s possession be accounted 
for, as in the case of a growing crop, or an article in the course of being manufac¬ 
tured, or the like. Roberts v. Scales, 1 Iredell’s Law Rep. 88. In South Carolina 
tfie courts do not follow the rule in most of the other states, that a senior execution 
creditor will fose his lien as against a junior creditor, by inactivity. Local consider¬ 
ations have led to this policy. Adair v. M’Dantel & Cornwell, I Bailey’s Rep. 1.58. . 

(a) Thornton v. Davenport, 1 Scainmon's Rep. 296. In this Illinois case the true 
dmjtrine is laid down with precision. All conveyances, it is held, of goods and chat¬ 
tels, ^hcrc the possession is permitted to remain with the donor or vendor, are fraud- 
ulertt per se, and void as to creditors and purchasers, unless the retaining of possession 
bo consistent with the deed ; where the transaction is dona fide, and from the nature 
and provisions of the deed, the possession is to remain with the vendor, that posses- 
•ion being consistent with the deed, docs not avoid it; and therefore mortgages, 
marriage settlements, and limitations over of chattels, are valid-without transfer of 
possession, if rhe^tijinsfcr be bona fide, and the possession remain with the person 
according to the deed. But an absolute sale of personal property, and the posse.ssion 
remaining with the vendor, is void as to creditors and purchasers, even though author¬ 
ized by the tenns of the bill of s(de.^ The opinion of one of the judges in that case went 
to the whole length of the salutary doctrine, that the mortgagee or vendee taking a 
bill of jale for securyy, must take possession, even though the arrangement in the 
•deed or mortgage be different, becanse the policy of the law will not permit the owner 
of personal property to create an interest in another, cither by mortgage or ubsolnte 
___*• •___ __ 

1 Rhiiies ». Phelps, 3 GLlm.*R. 466. 
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• 526 * In these American decisions, the stern conclusions of 

the doctrine, that fraud dl^the given case is an inference 


sale, ami still eontinno to be the visible owner. And see Davis v. Ransom, 18 III. 396; 
Chumiir v. Wood, 1 Hiilstcd’s Rep. IS.^; Patton v. Smith, .*5 Conn. Rep. 196; Swift 
V. ^Thompson, 9 Ihid. 63 ; Toby v. Reed, 9 Iliid. 216 ; Mills v. Camp, .14 Ibid. 219; 
Osborne v. Tuller, Id. 529. Bnt in New Jersey, the Object has been since fully dis- 
cus^ed, and a rule of a more qualified character declared. In Sterling v. Van Cleve, 

7 Halsted's Rep. 285, it was held, after an elaborate view of the subject, that a mere 
agreement by the creditor to delaj' the sale of a debtor’s goods, levied on by execution, 
was not, of itself, evidence of fraud. There must be some proof of actual fraud to 
sulyect a prior execution to postponement. If the jdaintifT suffers the goods levied 
on by execution to remain with the debtor for a specific time, on his agreeing to pay 
a rent therefor, equivalent to keeping the goods of the same value and in good order, 
it is not a fraud upon a subsequent execution creditor, and will not postpone the prier 
execution. See, also, in Rank of New Brunswick v. Tlassert, Saxton’s N. J. Chnn, 
Rep. 1, Cumberland Bank v. Hann, 4 Harrison’s N. Rep. 166, n more relaxed in¬ 
dulgence in leaving goods seized on execution with the defendant, if done in good 
faith. In Vermont it was held, that in ordinary cases of sales of personal property, 
if the vendor retains possession, the sale is fraudulent and void as to creditors. Boma 
fide sales by sheriffs were an exception. Boardinan v. Keeler, 1 Aiken’s Vt. Rep. 
158. Mott V. McNicl, 1 Ibid. 162. In Weeks v. Wead, 2 Ibid. 64, the same conclu¬ 
sion was adopted, after a full review of the authorities on each side of the question ; 
and it was ileclared, that in the sale of chattels, if the conveyance lie tjh^olutc, the 
want of a change of possession was not merely primd facie evidence of fraud, but a 
circumstance per sc which rendered the transaction fraudulent and void; and do stipu¬ 
lation in the *^ontract, that the vendor should retain possession, would take the ca'-sO 
out of the rule, if/rum the nature of the Irananction, the sale was absolute, and posses¬ 
sion could accompany it. So again,.in Fletcher v. Howard, 2 Aiken's Vt. Rep. 115, 
*it was decided to be essential to a pledge, as well as to a sale of personal chattels, * 
that it beliccompunicd with delivery of possession ai against thiid persons; and that 
if the pawnee takes a delivery, and yet immediately redelivers the thing pledjjcit to 
the former owner, or ficirnits it to go back into his possession, the special property 
created by the hailns,ent is determined and gone.^ The same doctrine was followed 
out in Beattie v. Robin, 2 Vermont Rep. 181; and it was declared, that unless a piir- 
chase-bc followed by a visible charge of posses-sion, the property will continue liable 
to the creditors of the vendor. Judd & Harris v. Langdon, 5 Vermont Rep. 231. 
Baylies, J., Ibid. 531, S. P. In Farnsworth v. Shepard, 6 Vermont Rep. 591, the 
Supreme Court of Vermont adhered to their fo’rmer decisions with great resolution, 
and declared that a sale of personal property, unaccompanied with a change of 


1 If the vendor pays to the first vendee the money received for the second sale, and 
afterwards take.s the money and buys a similar article for the first vendee, and retains 
possession, there is no fraud in lavv. Ridout v. Benton, 1 Wnis. 383. Tlie posses,sioii o^^ 
tlie vendor, in order to raise the presumption of fraud, must be actual, Iffit is only con¬ 
structive, his right of possession passes in the first sale withoi«t„nIoviug the propeity. 
Hutchins V. Gilchrist, 23 Vt. 82. The courts ^f Connecticut continue to support the old 
rule. Kirthind v. Snow, 20 Conn.*23, 30. 
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jf law, are asserted not only in a tone equally explicit and de- 

sided as in the English cases in the age of Mansfield and Bul- 
ler, but with much greater precision and more powerful and 
3 onvincing argument. There i^ another series of decisions, 
however, which have, under sanction, established a more lax 
and popular doctrine. • 

In North Carolina, iiis held, that whether a deed be fraudu¬ 
lent or otherwise, from the want o# possession in the vendee, or 
within the operation of the statute of 13 Eliz. ch. 5, was a ques¬ 
tion of fact, and not of law. (ct) The Supreme Court of that 
state, in a more' recent case, (6) carried the relaxation of the 
English rule to a great extent. A bill of sale of a horse was 
alisolute on its face, but taken as a security for a debt, and pos¬ 
session was l^t with the Vendor. The property, after being kept 
by the (iebtor for six ye|irs, waS seized on execution by another 
creditqj:; and thetjourt decided that such a transaction was only 
presumptive evidence of fraud for a jury; and as they had found 
no fraud in the fact, the verdict was sustained, (c) ^ 

■ . -. . ■ , _^~ 

possessions was per ye fraudulent as against the creditors of the vendor. “ This still 
remains,” said MnttOck, J., ” the settled law of the land; and although some learned 
gentlemen of the law have supposed that the court would eventually retrace their 
steps, as the courts in some ofjhe neighboring states have done, that is, leave that as 
a badge of fraud to a, jury, yet we are not di.sposed to recede a jot, nor to advance a 
whit, but to remain stationary upon this, in otirtjr governments, vexed question, so as 
to give this brunch of the law, at least, the quality of uniformity.” I tliitj^ this de- 
citfjon reflects the Inglicst honor*upon the firmness of the court, and it is a consoling 
exa ^le of the tnumph of tlie conservative principle in our jurisprudence. How long 
the’court will he able to stand on that ground is another question."'^ Wilson v. Hooper, 
12 Vermont Rep. 653, S. 1’. * * 

(a) Vick V. Kegs,^ Haywood’s Rep. 126. Falkner v. Perkins, Ibid. 224. Smith 
V. Niol, 1 Hawk’s Rep. 341. Trotter v. Howard, ^bid. 320. 

(b) ^ Howell V. Elliott, 1826, 1 Dev. 76* 

(c) In 1830, pJqyision was made by law, in North Carolina, for the registry of 
deeds of trust or mortgage of chattels j and they were not to be valid in law, as 

• * • 

---—-—- 1 ,-:- 

1 In Mistissippi and Arkansas, posse8.«ion of personal property by the vendor is pritud 
facie evidetice of fraijd only. Comstock v. Rayford, 12 S. & M. B. 369. Field v. Simeo, 

» • 

9 The courts manifest no disposition to recede fron# their position. Mills v. Warner, 19' 
Vt R. 609. And tlje change of possession required must bo such that auy one, on reason¬ 
able inquiry, would Warn such facts that be would be bound to know the vendee’s or 
mortgagee’s lidn and control of the property. Parker v. Kendrick, 3 Wma. <29 Vt.) 888. 

VOL. II. 62 
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In New York, the current language of the court originally 
was, (a) that the non-delivery of goods at the^tinae of the sale 


against creditors or purchasers for a valuable consideration, without such registry. 
This will prevent rite inconveniente of the antecedent doetrine. There were a'so stat¬ 
utes in 1784, 1801, and 1820, providyig for the Registry of bills of sale'of, chattels. In 
Gregory v. Perkins, 4 Dev. N. C. Rep. 50, it was decided that a deed absolute on its 
face, but executed upon a parol agreement for redcin[l»tion, is, in la^r, fraudulent and 
void, as agaipst the creditors of the vendor; and the registry of it under the statute 
did not add to its validity. The object of the Registry Act was to give notice of the 
existence and extent of incumbrances, as niorf<j(i<jes, deeds or conveyances in trust, and 
the tme character'of the deed must appear on the record, to give it protection. In 
that*case, Ch. J. Ruffin observed, that fraud was matter of law, and a question for the 
court, but the actual intent was gerierallj' concealed, and was within the province of a* 
jury, and in that sense, fraod is a mixed t|nestion. Rut when the facts are asccftaiiied’ 
the conclusion is exclusively matter of law. The English rule prevailed for sonvp 
time in North Carolina, that possession retained by the vendor, was per se fraudulent.* 
But it admitted of so many exceptions proper for thejury, as to the inteiiKS, tliat the 
rule'itself hardly remained ; and the court finally resorted, as-,has been done in New 
York, to the plain rule of leaving to the jury the possession, as a fact and ground of 
presumption, under alj the circumstances, whether or not there was a secret trust and 
a fraudulent intent, without, however, intending to leave it to the jury to follow their 
own uncertain judgment, when the ascertained fficts'would, in judgment of law, amount 
to a fraudulent intent. Decisions so guardedly and firmly exj)rcssed, are exceedingly 
consoling and valuable. The case of Leadman v. Harris, 3 Dev. Rej). 14J;..contained 
the same sound doctrine. So in Wfl-son v. Hensley, 4 Iredell’s N. C. Rep. tJfe, whore 
a levy had been made on execution of personal jiroperty, and possession immediately 
restored to tl»d defendant, a levy by another officer on a.subsequent execution wM 
preferred. The doctrine in Tennessee and Alabama if, that on a sale* of goods by 
deed, absolute on its face, without possession accompanying .the deed, it is only prirnd 
facie evidence of fraud, and not fraudulent per sei^ Callen u. Thompson, 3 Yerger’s 
Rep. 475.'''^ Darwin v, Hantlley, Ibid. 502. Sec, also, the case oPcMariey v. Killouj'h, 
supra, p. 522, note d ; Blocker v. Buniess, 2 Ala. Rep. N. S. 354. ' Tilts seeraff^lso 
to be the rule in Missis-sippi, Carter v. Graves, 6 Howard, R. I. " And in Kentiwky 
the courts go so far^as to hold,•that possession of goods by a mortgagor is not only 
not fraudulent per se, but in many, and perhaps in most cases, not oven evidence of 
fraud‘in fact. 2 Dana’s Ken. Rcpi 204. In Missouri, on the other hand, the prin¬ 
ciple which seems to be declared in the case of King v. Bailey, 6 Missouri Rep. 575, 
is, that possession of personal property by the vendor, after a sale,^'ithcr absolnte or 
conditional, is fraudulent and void in law, as against creditors pribr or subsciiuent. 

(a) Barrow i>, Paxton, 5 Johns. Rep. 258. Beals v. Guernsey, 8 IWd. 45^. , 


2 Eng. R. 266. Cocke v. Chapman, Id. 197. So in Georgia. Peck «. Land, 2 Kelly, 1. 
And the presumption of frau4 is rebutted by proof of payment of^,a valuable copsldern- 
tion. Scott V. Winship, 20 Gpo. 429. Goodwyn e. Goodwin, lb. 600. And ImTexas,^ 

, i 

I If the sale be fraudulent, it is still absolutely void. .Flynn v. Wllliiplis, 7 Ire. R. 32. 

’ Continuance in possession of chattels after a sale at public auction is not primd facie 
fraudulent. Abney v, Kbigsland, 70 Ala. R. 8^6. 
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or mortgage, was only primd fqde evidende of fraud, and a cir- 
cumstanpe which admitted of explaiiatioil. But in Stur- 
fevant v. Ballard, (a) the subject received a more * full * 527 
and deliberate consideration, and the English and Amer¬ 
ican authoipties were extensively reviewed; and it was decided, 
that on a bill of sale of goocls, partly for cash and partly to sat¬ 
isfy a detit, with an agftement in the instrument that the vendor 
was to retain the use ahd occupation of the goods for the term 
of three months, the goods were liable to the intervening execu¬ 
tion of a judgment creditor. It was considered to be a settled 
^ principle of law, that if the vendor be permitted to retain pos¬ 
session inr-the case of an absolute bill of sale of chattels, it was 
Hn act of fraud in law as against creditors; and that though the 
agreement appear on the face of the deed, it would be equally 
so, unless some good .motive* was at the same time shown. 
The rule applied*equally to conditional as well as absolute sales, 
unless the intent of the parties in creating the condition was 
sound and legal. Fraud was the judgment of law on facts and 
intents, and it was a question of law when there was no dispute 
about ^e facts, (b) The result of the investigation was, that a 
voluntary sale of chattels, with an agreement, in or out of the 
deed, that the vendor may keep possession, is, except in special 
cases and for special reasons, to be shown to and a*pproved of 
by the court, fraudulent arid void as agaiijst creditors. 

This decision we supposed to have established, on sound 
fo’j^idations^ tfie rule of law in New York, so far as that rule 


' (q) 9 Johns. llGp«337. 

^ (b) Fraud is a question of law on facts and intents. Lord Coke, 2 Bulst. 226. 
Lord Mansfield, 1 Burr. 474. Bullc», J., 2 Term, 596. Lord Ellenborougb, 9 
East, 64. • ' , 


w 

McQu^nney v. Hitchcock, 8 Tex. 33, Conver.se v. McKee, 14 Texas, 20. Ejrle v. Thomas, 
Ib. 683. .And so in Wisconsin. Whitney v. Brunette, 3 Wise. 621. Cotton c. Marsh, 3 
Wise. 221. By the statute of frauds of California, if a sale be not accompanied by imme¬ 
diate dtelivery and foSowed by an actual and continued change of possession, it is copcln- 
* elve evidence of fraud; and the courts of California shovv|^o di.sposition to r^lax the vigor 
of the statute, ^ee Fitzgerald v. Gorham, 4 Crl. 289, and Cheney ». Palmer, 6*Ca1.119. 
In, Florida, the rull qf Edwards v. Harbin seems to be adopted. Gibson v. Love, 4 Flor. 
217. Sanders v. Pepoon, Ib. 466, But it^s otherwise in Louisiana by the Code. Jorda 
v. Lewis; 1 Lk. Ann. R. 69. • - • 
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depended upon the judgment^of the Supreme Court. But 
though tjie decision has Been cited and approved of in other 
states, (a) it was doomed to have a very’ transient influence o*n 
its own tribunal. In Ludlov>\. Hurd,{b) the chief, justice left 
it as a debatable point, whether the retaining possession of chat¬ 
tels by the vendor, after an absolute sale of them, was ipso facto 
fraudulent, or only a badge of fraUd for the consideration 
*528 of a jury; and in BUsell v. Hopkins^ (c) *the doctrine of 
the case of Sturtevant v. Ballard was entirely subverted, 
and it was adjudged that possession continuing in the vendor 
was only primd facie evidence of fraud, and might be explained.^ 
But in Divver v. M^Laug'hlin, (d) it was held, that a mortgage 
of goods, in a case in which the mortgagor was suffered to cdiv 
tinue in possession, and to act as owher for two years and a half 
after the mortgage had become absolute^ was fraudulent in law, 
and void as to creditors, however honest the] intention of the 
parties might have been. This was, in some degree, reinstating 
the earlier doctrine, and a recognition of the principle 
*529 declared in Sturtevant v. Ballard; *and the decision is 
deemed to be sound and salutary, (e) 


(a) 5 Serg. & Bawle, 285, 5 Conn. Rep, 200, 1 Aiken, 158, 162. 6 Vermotft 

Rep. 521. 

{b] 19 Johns. Rep. 221. . .. 

(c) 3 Cowen’s Rep. 166. 

(d) 2 Wendell’s Rep. 596, ^Collins v. Brush, 9 Wendell’s Refli 198, S. P. 

• (c) The ^ew York Revised Statutes have put this vexatious question at i^jstin 
this state, as to the effect of the non-delivery of goods on sale or assignment, byway 
of mortgage, or upon- condition, by declaring that unless the sale or assignment be 
accompanied by an immediate delivery, and be followed by an Actual and continued* 
change of possession, it shall be primmed to be fraudulent dnd void as against the credit 
tors of the vendor, or person making the Assignment, and against subsequentT pur¬ 
chasers in good faith; and shall be conclusive evidence of fraud, unload it shall be made 
to appear, on the part of the persons claiming under such sale or assignment, that the 
- same was mgdc in good faith and without any intent to defraud. All pe'fsons who shall 
be creditors,Hvhile the goods remain in the possession or under the controlaof the 
vendor or assignor, are embraced in the provision ; but it docs not apply td contracts 
of bottomry or respondentia, nor to assignments or hypothecations of vessels or goods 
at sea, or in foreign ports. ^ Y. Revised Statutes, vol. ii. p. 136, secs. 5,6, 7. It ia» 
further declared, that the queWion'of fraudulent intent, in all cases of fr%udalent cod- 
veyances and contracts relative to real and personal property, ^hali^o deqmcd a qu&- 
tion of fact and not of law; and no conveyance or charge is to be adjudged fraudulent, 
as against creditors or parchn8er6, solely on the ground that it was not founded on a 
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The Supreme Court of Massachusetts has, in several cases, (a) 
laid down and established the doctrine, that possession of chat- 


valuahle consideration. The title of a purchaser for a valuable consideratioa is not to 
be affected or ifhpaired by any of the^provisions, unless ho had previous notice of the 
fraudulent intent of the grantor, or of the fraud rendering void the title of such grantor. 
Ibid. 137, 8601 . 4, 5. Though ^raud in those cases is deelv®d to be a question, of fact, 
and a court of equity is competent to pronounce upon it, yet, if the case be brought 
to hearing upon bill and answer, and the latter denies the fraudulent intent, the court 
will require such facts as arc pir se conclusive evidence of fraud." It will overlook the 
mere indicia of fraud, for the complainant shoqld have put the cause at issue, and have 
given the defendant an opportunity to explain by proof the suspicious circumstances. 
'Cunningham v. Ficcborn, 11 Wendell’s Rep. 240. The doctrine now established is 
evidently as high-toned as any that the courts of justice in this country can, by a per¬ 
manent practice, sustain; and i^^contains this inlieient and redeeming energy, that 
the fact of withholding possession raises the presumption of fraud, and the burden of 
destroying that presumption is thrown bi) the ¥cndee or moitgagcc, who suffers the 
possession to reinaid uijichange^. 

The courts of New York h.ivc since given increased energy to the statute pro¬ 
visions against fraudulent sales. Thus, in Doune v. Eddy, 16 Wendell, 523, and 
Randall v. Cook, 17 Iliid 53, it was tonsidered, .that under the Revised Statutes, 
the distinction between an absolute sale and a mortgage of goods was abolished, and 
that on a sale or moitgagc of goods, actual and continued change of.possession was 
indispcns!ijj)le, unless the contiary be satisfactoiily explained by some good and suf¬ 
ficient reason, even though the conveyance was made in good faith, and without any 
intent to defraud. So, in Bntlcr v. Stoddard, 7 Paige, 163, the Chancellor held, that 
if an insolvent debtor assigns his pioperty in trust for the benefit of icreditors, and 
without any Actual change of possession, and the assignee lea\cs the goods in store, 
ib the possession of the assignoi as his ngent„to bo sold in the ordinary course by 
retail, instead of disposing of them at once without any unreasonable dehay, and fairly 
b;j^ auction, and dfbtiibuting tlib proceeds, the assignment becomes fraudulent and 
void%is to creditdrs. The assignment ought to be accompanied witli an actual and 
comiiiucd change 8f possession, and not merely a nominal and constructive change, 
for the latter is not a change within the meaning of the statute son the subject. This 
decree was affirmed en appeal, 20 Wendell, 507. So again, in Stevens v. Fisher, 19 
^Wepdell’s Rep. 181, the Supremo Court s'et asides verdict, and awarded a new trial, 
when the jury lUsregarded the charge ofthe judge, and ^pported a sale of goods un- 
aocuihpaiiicd by ^ immediate delivery, and not followed by any actual and continued 
change of possessio'h, and when no satisfactory explanation xms given why the requirements 
of tile slqtute wire not complied with. It was held to be a verdict against both the law 
and the fact. These were infallible and legal indicia of fraud on the faca of the traus* 
action. It was nakedly fraudulent, and the court very properly held, that they could 


* ■ 

^ (a) Brooks if. Powers, 15 Mass. Rep. 244. Bartlett v. Williams, I Pick. Rep. 388. 

Blomes V, C^ano, 2 Ibid, 607. Wheeler v. Train,*3 Ilfld. 255., Ward v. Sumner, 5 ‘ 
Ibid. 59. Shuml'^gy w. Rutter, 7 Ibid. 56. 8 Ibid. 443, S. C. Adams ». Wheeler, 
10 Ibid. 199. Mard^u v. Babcock, 2 Metcalfs Rep. 99. Briggs v, Farkman, Ibid. 
258. 
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tels by the vendor or mortgagor, after a sale or .mortgage of 
the sanie, is not, as it regards creditors, fraud per se, but only 

• u 


T 


not permit the law to be so disregarded. But see Smith & Hoo v. Acker, 23 Wend. 
65'3, a great relaxation of the preceding doctrlije ; and it was held by ft majority of the. 
Court of Errors, in accordance'with the received do.ctrine in the Revised Statutes of 
N. Y.,that a mortgage of ihattels, unaccompanied by'an immediate delivery, and not 
followed by an actual and continued ehange of possession, was not void, provided it 
was made to appear affirmatively on the part of the mortgagor that the same was 
made in good faith, and without any intent to defraud purchasers or creditors—and 
that the question of intent was a matter of fact for a Jury. 

In White v. Cole, 24 Wetidell’s Rc]). 116, this very vexatious jubjcct of tho sale or 
mortgage of chattels without delivery, was again extensively discussed, and the moslf 
conservative and wholesome principles of law applicable to tho case, enforced in the 
opinion of the court, delivered by Mr. Justice Cowep. A vessel on Lake Ontario 
mortgaged for a precedent debt, while absent on a voyage up the lakes. When she 
returned into port, possession was not forthSvith taken, as it might have bjcn, by the 
mortgagee ;• and after her return, and before delivery, an^expcutlon was levied upon 
the vessel, under a judgment in favor of a third party. The court held, that as against 
the purchaser under the execution, the mortgage was void, within the fifth section of 
the statute mentioned in the beginning of this note. The absence of the vessbl Ex¬ 
cused the nob-delivery in the first instance, and until her return in port, and no longer. 
The exceptioiw in the 7th section of the statute, relative to bottomry and respondentia, 
contracts and hypothecations of vessels or goods at sea, or in foreign porjg, were of a 
nautical character, and did not apply to mortgages of personal property, in their 
ordinary sense, as applicable to commerce on land or on the lakes. Though the 
purchaser, affthe sheUfFs sale, knew of the mortgage, it was no objection to his title. 
Though the debt was fair, the mortgage bond fide, and the mortgagor kept possession 
with the mortgagee’s consent, and tq facilitate his business, it did not help tho case. 
It was a case tending to fraud and deceit; and the mortgagee, in order to preserve his 
^ preference, was bound to take possession of the vossel os soom as possible after her 
arrival in port. The rule requiring a change of possession would be impaired and 
frustrated by multiplying exceptions and evasive- excuses. No vxcusc is valid, not 
founded on real necewsity. There Is no question for a jury when no satisfactory’ex- 
planation is offered in proof why delivery was not made. The evidence us to the 
bona Jules of the case must be jiertinent, or the court is bound to reject it, as it is bound 
to reject all irrelevant testimony. Evidence of general moral character of tho parties 
would not be relevant. A good consideration, or particular convenience, is no excuse. 
Charity, domestic affection, business or religious purposes, are riot pertinent or legal 
proof to ovgrturn the presumption of fraud, when possession is retained. , This de¬ 
cision, I should think, was well calculated, in its diffusible influences, to protect tho 
rights of creditors from a thousand machinations and schemes to cover property from 
lawful executions. The doctrine of this case is in harmony with the principles of the 
decision in the case of Sturmvant v. Ballard, in 1812. But,*alas f liow llu'ctaatin^ 
and precarious have been the decisions on this vexed question I Tho Supreme Court 
of New York, in Butler v. Van Wyck, I Hill’s Rep. 4^8, decjdcd^'hat if a mortgage 
of chattels \y»s given for a true debt, the question of fraud^ aS to creditors, arising 
ifrum continued possession in the murtgagGr, must be submitted to a jury, wh^her 
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primd fade evidence of fraad, and which * may be ex¬ 
plained by proof. A debtor mdy mortgage or make an 
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such, possession be satisfactorily explaiacif or not. .The rule was deemed to bo the 
same, where ajike question is raised upon a bill of sale, absolute on its face. The 
court, in the opinion delivered by Mr. Justice Cowen, abandoned all the former ad¬ 
judged doerrines on the subject, on the authority of the case of Smith v. Acker, 
decided in the Court of Errors. Judge Bropson dissented from the judgment of the 
court, and sustained the former doctrines of the. court, and was for confining tho 
decision in Smith v. Acker to the parties in that case; and held that it was not to bo 
followed as a precedent in the destruction of Che statute and common law of the land, 
as declared and settled for centuries past. And as the senator who gave the opinion 
of the court in Smith w. Acker, admitted, that his vote “ would directly conflict with 
the whole course of decisions of the Supreme Court upon.the principal question,” 
tkidge Bronson did not conVider it as entitled to any weight as a precedent. In 
*Prcntiss v. Slack, 1 Hill’s Repi 467, the court went even further, and held that the 
jury might “allow almost any excuse Jpr the vendor continuing in possession,” and 
tho court had no power 'o dbt aside the verdict, because of the insufficiency of. the 
excuse. And lastly, m Cole v. White, 26 Wendell, 511, tho judgment of the Supreme 
Court, in White v. Cole, was reverse^ in the Court of Errors, and the doctrine of the 
case of Smith v. Acker reinstated. Mr. Verplanck, as a member of the Court of 
Errors, gave a learned and powerful opinion in support; of the directions in the N. Y. 
Revised Statutes on this subject. So again, in Hanford v. Artcher, 4 Hill’s Rep. 271, 
the same question was elaborately and animatedly discussed in the New York Court 
of Erroi?, and the decision in Smith & Hoc v. Acker reestablished ; and it may now 
be considered as finally settled in the jurisprudence of New York, and as the true 
.doctrine of the Revised Statutes, that leaving the possession of chaycls on sale, or 
mortgage, oj* assignment, in the hands of tho vendor, or mortgagor, or assignor, is 
^qnly presumptive evidence of fraud; and it rests with the defendant to rebut that pre¬ 
sumption as a matter of fact, by showing proof of good faith, and an honest debt, and 
ajn absence of an.intent to defraud.^ The doctrine of the Supreme Court was, that 
thei^e must apppar to have been good and sufficient reasons, or some satisfactory 
excuse, for non-delivery at the time, and that the presumption of fraud cannot be 
rebutted merely by proving good faith and absence of a frau^lcnt intent. The old 
doctrine was, that ^non-detivery, excupt in special cases, was fraudnlent, and an in¬ 
ference. df law for the court. The doctrine now^nally settled in tiie senate is, that 
•the whole is a question of fact for a.jury. The Chancellor (Walworth) and the 
Supreme Cour^have struggled nobly to maintain what I believe to be the only safe 
and salutary prnisiplc requisite to protect creditors and bar fraud. The senate have 
established, upon .the' letter of the Revised Statutes, the more lax and latiludinary 
doctrine, which places the most common and most complex dispositicjis of propertf, 
as betwegn debtor and creditor, at the variable dis])osition of a jury. It has been since 
decided, in Vance v. Phillips, 6 Hill, 433, that tho question of fraud, hpwever clear, 
must be submitted fc the jury; yet if the jury find against the evidence, the court will 


“ set aside the verdict and grant a new trial, as in qther cases. 



1 See Randall S. Parker, 8 'Sandf. 69. 
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absolute sale of goods bond fide^ and for a valuable oonsidera^i< 
.tion, but under an jigreement \o retain possession for a given, 
time; and it would only be presumptive evidence of fraud, sus¬ 
ceptible of explanation, and good, except as against an inter¬ 
vening attachment or sale before* any actual delivery takes 
place. The Supreme Court of New Hampshire has also estab¬ 
lished the sanie rules of law on this subject as those recently 
declared in Massachuseitts and New York, and has vindicated 
its opinion in an able manner. («) It insists that the principal 
cases in England and this cduntry, on the other side, are borne 
down by the current of opposite authority. The position that 
devolves the question of fraud upon the court, requires the 
opinion to be formed on a single circuihstance, and admits no 
explanation. The other position, which refers the question pf 
fraud to a jury, looks to tlie whoie transaction, and admits of 
every honest apology and explanation. If tht vendor or mort¬ 
gagor retains possession, no person, suffers, unless a new credit 
be given, or an old one be extended, under the mistaken belief 
that the property remained unsold. The few cases of that kind 
which may happen, ought not to introduce so stern a rule as to 
make such conveyances void against every description of cred¬ 
itors. In Coburn v. Pickering, [b) and which is held to be a 
leading ca§e in New Hampshire, the subject was again thor¬ 
oughly discussed; and it was held, that if the vendor of chaU 
tels retained possession after an absolute sale, it was always 
primd facie, and if unexplained by the Vendee, Conclusive evi¬ 
dence of a secret trust, which was fraudulent Jin respect to 
creditors.^ Whetlier there was such a trust was deemed a ques¬ 
tion of fact; but if admitted or proved, the fraud was an infer¬ 
ence of law. This was recurring back, in a gredt degree, to the^' 



(a) Haven i>. Low, 2 N. H. Rep. 13. 

(b) 3 N. tl^Rep. 415. Bat in Ash v. Savage, 5 N. H. Rep. 545, it was adjudged, 

that possession was not essential to the validity of a mortgage of goods, and that re¬ 
taining possession by the mortgagor was not, of itself, evidence of fraud. In Clark 
V. Morse, 10 N. H. Rep. 239, the court adhered to the rule established in Coburn 
Pickuriug.i « 

> *> 

■' M , ..,,11 • g , , _ —, - i . , , 


^ See alee Kendall i;.^ FitU, 2 Fost. 1. 
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■si'tnplicity and energy of the ol^i rule, requiring delivery of poa- 
seesion'in cases of sales of goods and mortgages of goods, as 
the natural order of dealing in such cases, and the only 
* eifectual security g,gainst secret and fraudulent trusts, (a) * 531 



(a) In 1832, the legislaturw of Massachusetts and New Hampshire passed acts, 


declaring tliat no mortgage or personal propeyty thereafter made, should be valid, ex¬ 
cept as to the parties, unless possession be delivered to, and retained bj the mortga¬ 
gee, or unless the mortgage be recorded in the clerk’s’ office of the town where the 
mortgagor resides. See, also, Massachusetts Revised Statutes, part 2, tit. 6, ch. 74, 
sec. 5, and Smith v. Moore, 11 N. H. Rep. 55. Id. 285. It is held, that the record- 
* ing of the mortgage is equivalent to an actual delivery of the property. Forbes v. 
Parker, 16 Pick. 462. Bullock v. 'Williams, lb. 33* See also supra, p. 494, S. P. 
The continuance of the mortgagor’s possession, even after the mortgage has become 
absolute, is not per se a fraud, aSd only evidence of it. Sliurtleff y. Willard, 19 Pick. 
Rep. 202.^ In New York, also, in 1833, ^Laws N. Y. sess. 56, ch. 279,) provision was 
made by law for filing in tlje t(^vn-clork’s office, as matter of public record, mortgages 
of chattels; and'every such mortgage, unless the same or a true copy thereof be filed, 
or be accompanied by immediate delivery, and followed by an actual and continued 
change of possession, was declared to be void as against subsequent purchasers and 
mortgagees in good faith.^ In Lee v. Huntoon, 1 Hoffman’s Ch. Rep. 448, the.tissist- 
artt vice-chancellor was of opinion that, under the New York Act of 1833, ch. 279, if 
a mortgage of-personal property be duly recorded, a change of possession need not be 
made. But if the mortgage be not filed, there must be an actual change of possession. 
Camp V. Camp, 2 Hill’s Rep. 628. There was a statute-of a general assembly of the 
qplony of New York, of April 3, 177.5, requiring the like registry of b^ls of sales of 
chattels, not,exceeding in value 100/., and given by way of mortgage; and it is a 
little singular that such an ordinary and pacific provision should have been one of 
'tlip lost acts ever passed by the colonial legislature of New York. It was passed in 
th'p midst of the tijmult of ariqs, for the general assembly adjourned on that same 
ihird^ay of April, never to meet again, as the Revolution had then commenced. In 
Kentucky, by statute, December 13, 1820, Feb. 22, 1837, an4 Feb. 1, 1839, no 
mortgage or deed of trust of real or personal estate is good against a purchaser, for 
valuable consideration, or against a creditor, unless it be duly deposited for recording 
% the county-clerk’a.office. In Georgia, Tennessee, Indiana, and "Virginia, mortgages 


• 

t By an Act of Ndw York, passed March 1,1849, (Laws 1849, p. 105,) clerks are required 
to register mortgages of chattels. This statute does not repeal the statute t^inst fraudu-j. 
lent conveyances;-it snperadds an/idditional requisite. Otis v. Sill, 8 Barb^. 102. This 
case furthjr decides that a mortgage or grant of property not in existence, and to be ac-' 
quired in fiUoro, is void; or, at most, is merely a contract to assign, to be enforced in equity 
when tbe property shMlI be acquired. , 

The Act of New York provides, that if a copy of a mortgage is not filed with the cl^k 
within the laet month of the first year after the original filing of the mortgage, it shall 
cease to bo valid as ^against creditors: Held, nevertheless, that a filing of a copy, after 
the expiration of the year, protected the mortgagee against a subsequent execution cred- 
'Itor. Swift V, Hart, 12 Barb. B. 680. * ® 
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In the state of Maine, on the ^other' hand, the Massachusetts 
doctrine is adopted and followed, (a) ‘ . 


of personal propertj are to be proved and recorded like mortgages of land, in order 
to make them secure against bond file creditors and purchasers. Statutes of^Georgia, 
DecernI)er 26, 1827. Statutes of Virginia, December, 1792, and Febranry, 1819; and 
of Indiana, Bevised Statutes,-1838, p-70. Statutes of'Tennessee, 1831.' The statute 
of Tennessee ap))lics to all t>ills of sale as well as mortgages and deeds of trust of 
real and personal property; all deeds of gift; all powers of attorney concerning the 
conveyance of real or personal property. In Mississippi,,by statute in 1822, deeds 
respecting the title to personal property are to bo fecorded in the county where the 
property is ; and if it be removed to a different county, to be recorded within twelve 
' months; and if not recorded, they are void as to purcha-sers for,a valuable considera-' 
tion without notice, and as to cfefjitors. 1 Smedes & Marshall, 112. So, in Alabama, 
deeds of trust, including mortgajjes of personal property, are to be recorded witli^ 
thirty days, otherwise they arc void as against creditors and subsequent purchasers 
without notice. But the statute docs not apply to chases in action. Aikin’g Dig. 20S, 
§ 5. 4 Alabama, B. N. S. 263, 469. In ConnecticuV, there^may be a mortgage of 
manufacturing machinery, without the real estate to which it is attaclicd ; end the 
mortgage is of course eftectual, tliough the mortgagor retain possession of the ma- 
* chinery. Such machinery may also be attached, without being removed and sold on 
execution. Statutes of Connecticut, 1838, pp. 72, 73. The Vermont statute is more 
Btringeift and wholesome, for it dec-lares that no mortgage of any machinery, used in 
a factory, shop, or mill, is good except between the partie.s, unless ]iosses.sion be de¬ 
livered to and retained by the mortgagee. Bevised Statutes of Vermont, 1859, p. 
317. 

In the ca-Sf of Watsop v. Williams, 4 Blackf. Ind, Bcp. 26, the court, after a clear 
and succinct review of the conflicting decisions in England and Americn, came to the 
conclusion, now so generally prevalent, that the mortgagor's possession of goods was 
not conclusive evidence of fraud as to creditors, though the mortgage was silent as. to 
the point of possession. His possession may bo expiained by pa^ol proof, and shojvn 
to be fliir and consistent with the contract. The suijsequent decisioi' in that co^irt, in 
Case V, Winship, 425, rather controls the other, for it declared /hat tlio mortgagee 
of goods was entitlei] to immediate possession, when there was nothing in the instru¬ 
ment to gahisay it, and that the silence of the mortgage on th^jt pojnt could not be 
supplied by parol proof.^ ^ (0 

(a) Beed v. Jewett, 5 Greenleafs Bep. 96, Holbrook v. Baker, 5 Ibid. 309. Brfaf- 
ley V. Spring, 7 Ibid. 241. Ulmer a. Hills, 8 Ibid. 326. In Cutta" v. Copelaad, 18 
Maine Bep. *127, the courts go still further, and hold that the mo.-tgngor may, by an 
arrangement with the mortgagee, become the agent of the mortgagei,*, and retain the 
possession, ^itliont affording even a primd facie evidence of fraud. Veazio v. Holmes, 
40 Maine, 69. , 


. 1 But see Blystone «. Burgett, 10 lud. 28. In Ohio, if the mortgagor of personal prop» 
erty retains possession with a pOweV of sale, the mortgage is void against sabsequeut pur> 
cliRsers and execution creditors. Collins ». Myers, 16 Ohio B. Q47. i^reeman v. BawsOp, 
6 Ohio; (N. S.) 1. Hannan v. Abbey, 7 Ohio, (N. B.) 218. • A mortgage of chattels,'by 
its terms permitting the mortgagor to retain possession, and permitting him to sell and dis> 
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» * 

It is greatly to be regretted tjiat the rules of law on so lAate- 
rial a point, and one of such constant application, are so various 
and so fluctuating in ‘this country. Since the remedy against 
the property of the debtor is now almost entirely deprived of 
the auxiliary coercion intended by the arrest and imprisonment 
of his person, the creditor’^ naked claim against the property 
ought to receive the nftjst effective support, and every rule cal¬ 
culated to prevent the debtor frdhi secreting or masking prop¬ 
erty, to be sustained with fortitude and vigor. There is the 
sapie reason for the inflexible stability of the rule of law, that 
a vendor of chattels should not, at the expense of his creditors, 
'sell them, and yet retain the use of them, as there is for that 
^neatly admired rule of equity, that a trustee shall not be per¬ 
mitted to buy or speculate in the trust fund on his own account; 
or for that other salutai^ and fixed principle, that the voluntary 
settlement of pro^ierty shall be void against existing creditors. 
Such rules are made to destroy the very temptation to fraud, in 
cases and modes that are calculated to invite it, and because 
such transactions may be grossly fraudulent, and the aggrieved 
party not able* to show it from the character of pnvate agree¬ 
ments, and the infirmity of hurfian testimony. However inno¬ 
cent such transactions may be in the given case, the^ are dan¬ 
gerous as precedents, and poisonous in their consequences; and 
the wise policy of the law connectg disability with the tempta¬ 
tion, and thus endeavors to prevent impositions, which might 
, bd inaccessible'to the eyb of the court. If a debtor can sell his 

ft • • •' 

peraonal property, and yet, by agreement with the vendee, con¬ 
tinue to enjoy it for six years, as in one state, or for sixteen 
months, as in another, in defiance of his creditors, who 
«an set bounds to the term,of * enjoyment, or know *532 
when and where to bestow credit, or how he is to make 
out a case of actubl fraud ? Fraud, in fact, is reluctantly 
drawn*by a jury, and their sympathies must be overcome by 


f ose of them as his omi, is fraudulent and void in law The case of Hoe & Aoker was 
again the sulneot of disonssion bv the court Griswold « Sheldon, 4 Oomst B. 6S0. 
RdgeUv Hart, 18 6arb B 880 S C 6 Sold a 18 Ford v Williams, 8 Kern 5t6. A 
xhort^gaa of chattels may assign, for a viluable coiisideiation, his mortgage by delivery 
of the deed without writing. Cram v. Paide, 4 Cash R 488. * 
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stroilg and positive proof, before they will readily assent to the 
existence of a fraudulent intent, which is so difiicult to ascer¬ 
tain, and frequently so painful to infer, {a) 

(2.) The validity of voluntary assignments of their property 
by insolvent traders and others, has been another and a fruitful 
topic of discussion. Under a c6de of bankrupt law, silch 
assignments giving preferences, are held to be* fraudulent, for 
they interfere with its regulations and policy, [h) But where 
there is no bankrupt system, these assignments are a substitute 
for a commission in bankruptcy, and become like that, of the 
nature of an execution for the creditors. A conveyance in trust 
to pay debts is valid, and founded,on a valuable consideration, (c) ^ 


c 




(o) In 1 Peters’s U. S. Re^. 449, the Supneme Court of the United Statcf, waive the 
question, whether the w'ant of possession of the thing sold'coqstitutcs per se n badge of 
fraud, or is pnlv prima facie a presumption of fraud ; but in the case of PhettJplace v. 
Saylcs, 4 Mason’s Rep. 321, 322, the general doctrine, that non-delivery m the sale 
of chattels, and a continuation of possession in tlje seller, renders the sale void, is 
explicitly asserted, as having its foundations in a great public policy. On the other 
hand, it has been declared by the same court, in D’Wolf v. Harris, 4 Mason’s Rep. 
516, that a bill of sale of a shij) and cargo in port is valid, thou^ possesion bg not 
taken, provided it appear to have been givtn by way of mortgage. The notes added 
to Twyne’s case, in Smith’s Selection of Leading Cases in the American edition of the 
Law Libraryf{xix.,) N. S. vol. xxvii., contain a full view of the decisions, and espo- 
cially of the American cases in the federal and state courts, on the great doctrine in 
Twyne's case, which is perhaps the most celcbi'ated case in the English law, and has 
given rise to the most protracted and animated discussions. I have endeavoredy in 
the preceding pages, from p. 515, to give as full a note of the ppogress of tliese dis- 
eussions as the plan of this work would allow. • < ^ 

(i) As the Congress of the United States, since the ■4th edition<-of these Commen¬ 
taries, enacted a bankrupt law, a wide field of inquiry was opened, as to the question 
of conveyances fraudulent under that new system. The gubjec|; ’s well discussed, on 
the basis of English authorities, iq the American Jurist for Jaquary, 1843. But the 
subject ceases to be important, inasmuch as the Bankrupt Act was repealed March .t, 
1843. ' r . . 

(c) Stephenson v, Hayward, Free, in Ch. 310. Doy v. Dnnhitm, 2 Johnson’s Ch. 
Rep. 188. Shaw, Ch. J., in Kusiicll v. Woodward, 10 Pick. Repu 413.^ State of 
Maryland v^Bank of Maryland, 6 Gill & Johnson, 205. In making assignnrcnts of 
property, the owner cannot assign pari only of one entire debt, without thq, consent of 
the debtor: for that would subject him .to distinct demands on one single contract. 
Gibson v. Cooke, 20 Pick. 15. Nor docs the assignee of n vofuntary assignment for 
the benefit of creditors, stand in u better situation than tlio assignor. Neither he nor 
the creditors whom lie represents are purchasers for a valuable conaiderStion, without 
notice, as against prior equitable liens. Haggerty v. Palmer, 6« Johnson’s Ch. RfJp. 
437. Knowles v. Lord^ 4 Wharton, 500. As between different assignees of a cho^ 
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A debtor, pending a suit, may assign to trustees all his effects 
for the benefit of all his creditors, and deliver possession, and it 
will be valid {a) * A debtor in failing circumstances, by assign¬ 
ment of his estate in trust, and made in good faith, may prefer 
one creditor to another, when no bankrupt or other law prohibit¬ 
ing such preference, and no* legal lien binding on the property 
assigned, exist. This ffe a well-settled principle in the English 
and American law, and admitted’by numerous authorities, [b) 


in ac'tion, the one prior in point of time is preferred, though no notice be given either 
^to the sul)scqiient assignee or the debtor; but notice is requisite to the debtor, as 
between him and tiie first assignee, in order to protect the latter from payment by the 
delator. Muir v. Schenck, 3 Hill, 228. Wood v. Partridge, 11 Mass. Hep. 488. 
Woticc is, hovve\cr, requisite undSr the Scotch law, (which is there termed an mtinia- 
tion,) to the debtor, in Older to render thejissignmcnt a complete preference as against 
a Bubsc(|ucnt assignee. He jfei#n v. Fcrrier, 1 Dow’s R. 50. So, in Connecticut, an 
assignment of debts or ftioscs in action is not valid as against subsequent purchasers 
and attaching creditors, without notice of such assignment given to the debtor within 
a reasonable time. The rule in New York is different, and an assignment made in 
New York of a debt due in Connecticut, will beheld valid without such notice, on the 
principle of the lex loci. 14 Conn. Rep. 141, 583. 

(fl) Pickstock V. Lvstcr, 3 M. & Sehv 371. So a conveyance or transfer of goods, 
if made by^l party in insolvent circumstances, to a creditor, in pursuance of a 6o«d 
Jide demand by the creditor, is not voluntary within the English Insolvent Act of 7 
Geo. IV. Mogg i’. Baker, 4 Meeson & W. 348. ^ 

(b) Pickstock u. Lyster, 3 Maule & Sclw. 371. The King v. Watson, 3 Price’s 
Exch. Rep. 6. Wilt v. Franklin, 1 Binriey’s Rep. .502. Hendricks v. Robinson, 2 
•Tohns. Ch. Rep. 307, 308. Stevens v. Bell, 6 Ata.ss. Rep. 339. Nicoll v. Mumford, 
4 Johns Ch. Rep. 529. Brown v. Mintiirn, 2 Gall. Rep. 557. Moore v. Collins, 3 
DcV. N. C. Rep. ^126. Moffat v. M’Dowall, I M’Cord’s Ch. Rep. 434. Buffum u. 
Grect^ 5 N. II. Rc^. 71. Haven v. Richardson, Ibid. 113. Marbury.y. Brooks, 7 
Wheaton, 556. Brashear v. AVest, 7 Peters’s U. S. Rep. 608.^ Sutherland, J., in 
Grover V. Wakeman, 11 Wendell’s Rep. 194, 195. State of Maryland v. Bank of 


1 Under the N. AJ R. S. (p. 196, § 6, p. 196, ^ 9, 3d cd.) every assignment of goods and 
chattels, “ unless the^ame be accompanied by an immediate delivery', and be followed by 
an actual and continued change of possession of the things sold,” &c., is to presumed 
“fraudvdeiit and void” against creditors and subsequent purchasers in good^faith. Con- 
nahv. Sedgwick, I Barb. S. 0. Rep. 310. Randall o. Parker, 3 Sandf. S. C. R. 69. 

The true question in determining whether an assignment is fraudulent, has been declared 
to be, nrtf whether fraui may be committed by the amynee, but whether the provisions of 
the instrument, executed according to their reasonable^intent, will be fraudulent in their 
operation. Wwrd Heath v. Tingley, 4 Sniidf. Ch. R. 476; and .see Webb v. Daggett, 
2 Barb. S. C. Rep. 9t ^nd, in general, the character of the assignment will not be affected 
by subsequent events. Browning o. Hart, 6 Barb. S. C. Rep. 91. Avenll v. Loucks, Id. 
470 . * 
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The assent of the creditors to be benefited by the assignment, 
has been held, under the New England attachment and trustee 


Maryland, 6 Gill & Johnson, 205. Marshall v. Hutchison, 5 B. Monroe, 305. The 
directors of an insolvent corporation may, equally with individuals, give preferences 
hy assi^jnincnt of their effects. Gatlin v Eagle Bank, 6 Conn. Rep. 233. State of Mary¬ 
land V. Bank of Maryland, 6 Gill & Johnson, 205, S I-. Conway, er parte, 4 Arkan¬ 
sas Rep. 302. See also supra, p. 315. The law in New Jersey is an exception to the 
rule in the text. It is made essential there, hy statute, (Elmer’s Dig. p. 16,) to the 
validity of an insolvent’s assignment, that it create no preferences, and that it be for 
the equal benefit of the creditors.i An assignment of real and personal property in 
trust, to pay a favored creditor, and then to divide the residue ratably among the other 
creditors, and the 'iurplus, if any, to icturn, though good in New York, where it was 
made, was eonse(|uentIy adjudged void as to property, personal ns well as real, in New 
Jersey Varnuin v. Camji, 1 Green’s N. .1. Rep. 326.''* So, in Georgia, hy statute'Xif 
19th December, 1818, all assignments and transfers of property by insolvent debtors, 
giving preferences, are declared to he frandnAnt and void. Prince’s Dig l|fi4.** The 
Insolvent Act of Massncliu'>ctts, o( 1838 eh 103, estalilish'es tjic principle, tliat when a 
debtor is unable to jiay bis debts, Ins piopcrti is to be equally divided among his 
creditors ; and that if the in-ohcnt dcbioi has not been guilty of fiaudor gross mis¬ 
conduct, he is to be discharged from liability, upon surrendering all bis property for 
the benefit of his creditors The discharge goes to all debts actually ]iroved against 
his estate, and to all debts founded on contracts made after the statute, if made within 
the state, ami to be performed therein, and provable under the act, or due to persons 
resident within the state at the lir.st |)ublication of notice of the proceeding by war¬ 
rant, and to all demands for goods wrongfully obtained, taken or withheld hy the 
debtor. Tlicostatutc destroys all voluntary payments, assign in ent.s, and preferencofi 
made in contemplation of insolvency. It is a simple and well-digestiid system of 
bankrupt law. I’hc jirocccding' under this law may be commenced on the voluntary 
application of the debtor himself; or, if he omits to do it, then on the application, 
under certain circumstances, of a jiortion of the credyors, to comgel an assignment of 
his property for the general benefit of the creditors. , 

The st.itutewf Ohio," of 1838, prohibits assignments in trust, in., contemplation of 
insolvency, with the design to jnefer one creditor to another; and suc-h assignments 
arc made to firiure ratably to all. So, the Connecticut Act of 18:(8, declares all assign- 
ments-of lands, chattels, or choses jn action, with a view to iiisolveney, to any person 


1 Hut voluntary preferences, made in eontcmplalion of ail assignnrent, so that they be 
not fraudulent, are valid. Garrct.son c. hrowii, 2 Dutch. (N. .J.) 426. , 

® See Gar^r. Hill, 1 Stockt. 210. Brown v. Holcomh, Ib. 207. Holcomb a. bridge Co. 
Ib. 457. So ill Missouri, preference- render an assignment void. But it has been hold, that 
an as.'-ignment made in Minnesota with preferences, and valid tliere,'will pass the title in 
Missouri, but the provision for preferences will be disregarded. , Bryan v. Bri;vbin, 26 
Missouri, (5 Jones,) 423. » 

** Brown V. Lee, 7 Geo. R. 267. So in Maine, by a statute of 1844, prefenjtioes make an 
assignment void. And preferences given in the act of assigiimejit, ffiough they do not 
appear on the face of It, and are shown by proof aliunde, render *^the assignment void. 
Berry v. Cutts, 42 Maine, 446. * ♦ 
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process, to be essential to its validity, so far as that the inter¬ 
vening attachment of another creditor who is no party 
to the assignment, issued before * such assent be given, * 533 
has been preferred, (a) But, subject to this qualification, 
the assent^of the creditors need not be given at the time of the 
assignment; and a subsequent assent in terras, or by actually 

receiving the benefit*of the assignment, will be sufficient, (b) 
___ • 

in trust for his creditors, or any of them, to he void as to creditors, unless made in 
writing for the benefit of all the creditors, in proportion to their claims, and be 
lodged for record in the probate office of the district; and the duty of such trustee is 
, specially regulated. Statutes of Connecticut, 1838, p. 300. In Pennsylvania, by 
statute of 24th March, 1818, voluntarj’^ ashigninents, for the benefit of creditors, must 
Ijp recorded within thirty days, or they arc void as against any of the creditors of the 
•as.signor, without ns well as wirtiin the as.signinent.i It is settled in New York, that a 
voluntary assignment by an insolvent ^debtor must declare the uses ai.d settle the 
rights of^jreditors under t^ 1 e aasignment, and not leave it to the assignees, or reserve 
to himself the right of^ubsequently doing it That would be arbitrary, and liable to 
uncertainty and abuse, and such an assignment is fraudulent and void. The debtor 
must, in the assignment, declare preferences, if any, among his crcditor.s, and he can¬ 
not transfer that power to his assignee.'^ Wakeman v Grover, 4 Paige, 41. Barnum 
V, Hempstead, 7 Id. .568. Boardman i'. Halliday, 10 Id. 223. The right of allowing 
preferences to be given at all by the insolvent debtor, has been strongly condemned 
by judge? in various parts of the United States, as inequitable and unjust. 10 Paige, 
229. 

t (rt) Widgery v. Haskell, 5 Mass. Rep. 144. Steveii.s v. Bell, 6 Ibid. 339. Ward 
V. Lamson,^ 6 Pick. Rep. 358. Jetvett v. Barnard, 6 Grccnleafs 5lep. 381. In 
Boyden v. Moore, 11 Pick. Rep. 362, it was held, that an assignment in trust, to pay 
the as.signee and other creditors vvho weic parties, and assuming, was valid. But 
if not partic.s, and^assenting, an intervening attachment prior to the assent will have 
preference.'' So, a voluntary assignment, in contemplation of insolvency, and giving 
prctircnccs, made in Pennsylvania, is not good in Delaware against a subsequent 
atfachment by a citizen there, of the insolvent’s effects in Delaware. Maberry v. 
Shisler, 1 Ilurriiigton’s Rep. 349. 

(ft) Marbury i\ Brooks, 7 Wheaton, 556. Brooks v. Marbury, 11 Ibid. 78. Bra- 

• _ * 

• 

^ A recent statute of^New York, (Laws of 1860, ch. 348,) requires assignments for the 
benefit of creditoi'^to be acknowledged, and recorded, but fixes no time viithiu which the 
record must bij made, and prescribes no pensilty for not recording. The statute furtlier 
require#the debtor to file an inventory of all his property within twenty^ays after the 
date of the assignment, and the assignee to file a bond to the people of tfie state in an 
amount to be directed by the county' judge. 

2 Strong V. Skitmq)-, 4 Barb. S. C. Rep. 540. Nor can the assignor retain such ri^t 
, himself. Averill v, Loucks, 6 Barb. S. C. Rep. 470. 

* Such aij instrument is a revocable power, and n8t an assignment. Smith v. Keating, 
6 M. G. & Scott*R. 136. 

But in Alabama, il is held not to be a mere power. And the assent of the creditors will 
be presumed, so that the assignment cunitot be defea'sed by an attachment by oue of them 
prior to an actucU assent. Kinnard v. Thompson, 12 Ala. R. 487.^ 
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The assignment has been held tp be good against a subsequent 
attachment, if the creditors had assented to the assignment 
prior to the attachment; (a) and the assignment has been sup-n 
posed to be valid, even without such intervening assent, in the 
case of an assignment to trustees, for the benefit „of the pre¬ 
ferred creditors. The legal estate passes and vests in the trus¬ 
tees ; and a court of equity will compel the execution of the 
trust for the benefit of the creditors, though they be not, at the 
time, assenting, and parties to the conveyance, (d) The assent 
of absent persons to an assignment will be presumed, unless 
their dissent be expressed, if it be made for a valuable consid-, 
eration, and be beneficial to them, (c) ^ 


shear v. Wc,c, 7 Peters’s U. S. Rop. 608. Ellison v. Ellison, 6 Vescy, 656. Cun- 
nin<;liara v. Frecliorn, I Eilw. Ch. Rep. 262.** t ^ ' 

(a) Brown v. Mintura, 2 Gall. Rep. 557. Halsey v. WhitnLy, 4 Mason’s Rep. 217. 
Ilastinjrs v. Baldwin, 17 Mass. Rep. 552. 

(h) Small V. Oudlcy, 2 P. Wins. 427. Nicoll v. Mnmford, 4 .Tolins. Ch. Rep. 529. 
Brooks V. Marbury, 11 Wheaton, 97. Gray v. Hill, 10 Ser^. & Rawlc, 4.36. Halsey 
V. Whitney, 4 Mason’s Rep. 206. Ward v. Lewis, 4 Pick. Rep. 518. This rule in 
the English chancery seems to Have been made subject to some embarrassing qualifi¬ 
cations. If the creditors are not parties or jirivies to a conveyance by tP debtor to 
trustees, to jiay scheduled creditors, and do not conform to its provisions, and the 
trustees have not dealt with the creditors in pursuance of the deed, they oannot in 
chancery cnfitlcc performance, and have no lien on the property conveyed. The deed 
is regarded as a mere dis[) 0 .sition between the debtor and bis trustee for bis own ac¬ 
commodation ; and the property is not deemed to be withdrawn from the debtoPs 
ab.solute control. If, however, there can ho an actual settlement made for vc.sting an 
estate or stock in trustees for volunteers, the case is fiilferent, anif the trustees having 
the legal estate, become such for the volunteers, who, as cestui que trusts, may^lclaim 
against the trustees in the deed. Ellison v. Ellison, 6 Vesey, *662. Wallwyh v. 
Contts, 3 Mgrivalc’s Rep. 707. Garrard v. Lord Lauderdale, 3 Simon’s Rep. 1. Ac¬ 
ton v.^ Woodgate, 2 Mylnc & Keen, 492. In Marston v. Cobm-h, 17 Mass. Rep. 454, 
a conveyance to trustees for the bcTiefit of creditors, was said to be void without the 
assent of the creditor, though assented to fiy the trustees; but in that case the deed 
was held to be inc<jniplcte, according to the intention of the Jjartic^ when an attach¬ 
ment intervened and prevailed. Though assignments of possibilities, contingent 
interest, and»of rights or chases in action, may not be valid at law unless thei creditor 
assents, yet fto difficulty of this kind exists in equity, where the assignment is con¬ 
sidered as amounting to a declaration of trust. See the numerous cases deferred to 
in the notes to 2 Story’s Equity Jurisprudence, p, 305. , 

(c) North V. Turner, 9 Serg. & Rawle, 244. De Forest v. Baqpn, 2 Conn. Rep*. 

i 

t Adams v. Blodgett, 2 Wood. & M. R. 238. Mr. Justice Woodbiiry has examined the 
authorities on this subject wjth mu:h caie, anfl his opinion is eminently perspicuous and 
instructive. 
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It is admitted in some of the cases that the debtor may indi¬ 
rectly exert a coercion over the* creditors through the influence 
of hope and fear, by the insertion of a condition to the assign¬ 
ment, that the creditors shall nof be entitled to their order of 
preference, unless, within a given and reasonable time, (for if 
no time, or an unreasonable time be prescribed, the deed is 
fraudulenlfc,) (a) they acecute a release of their debts, by 
* becoming parties to the instrument of assignment, * 534 
containing such a release, or by the execution of a sep¬ 
arate deed to that effect, (b) In Jackson v. Lomas, (c) there 


633. If the assignment be directly to the creditors, their assent must bo shown 5 but 
if |o trustees, for their benefit, tlie legal title passes to the trustees without their assent, 
but it must be made with the kiwwledge and privity of the trustees or the creditors. 
The assent of the trustees is presumed, until the contrary be shown; and if the assign¬ 
ment bo iflade without their knowledge, they may, when it comes to their knowledge, 
affirm it, and it will be^finding. Galt v. Dihrell, 10 Yerger, 146. Nicoll v. Mumford, 
4 Johns. Ch. Rep. 529. Brown v. Minturn, 2 Gall. Rep. 557. Small v. Marwood, 
9 B. & Cress. 300. Smith v. Whcchsr, 1 Vent. 128. Marbnry v. Brooks, 7 Wheaton, 
556. Weston v. Barker, 12 Johnson, 276. Under the New York Revised Statutes 
such an assignment to trustees operates as a grant, and docs not require any express 
consideration; nor is it necessary to its validity that a creditor should be a party to 
the conve_^ncc, or signify his assent thereto. Cunningham v. Freeborn, 11 Wendell’s 
Rep. 240. But equity may require the creditors to come in within a reasonable time 
and signify their assent, or be excluded from all benefit of the trust. Hunch v. 
Kent, 1 Verm 260, 319. The assent of trustees would seem to be requisite to the 
validity of the assignment; for it is assumed to be so in Gordon v. Goolidge, 1 Sum¬ 
ner’s Rep. 537, where it was held, that if the •assignment in trust for creditors be 
made to two persons, and one of them accepts the trust, and the other repudiates it, 
the assignment is operative as to the assenting trustee, unless it contains some condi¬ 
tion rindering the assent of both requisite. The assent of both was, however, to be 
presumed, unless one of them, upon notice, refuses to accept the trust, and notifies his 
refusal to the debtor. See also the cases supra, in this note, and Ncilson v. Blight, 1 
Johnson’s Cases, 205? Moses v. Murgatroyd, 1 Johns. Ch. Rep. 129. 

• (a) Wharton’s Dig. tit. Debtor & Creditor, ET Pcarpont & Lord v, Graham, 4 
Wash. C. C. Rep.^232.1 In Halsey v. Whitney, 4 MasoU’s Rep. 206, six months 
was hold not to lib|in unreasonable time. The reasonableness of ♦the period of limi¬ 
tations for the creditors to come in, will depend on circumstances. 

(b) Tlfs King v. Watson, 3 Price’s Rep. 6 . Lippincott v. Barker, 2 Binney’s Rep. 
174. Cheevor v. Clarkj 7 Serg. & Rawle, 510. Scott v. Morris, 9 Ibid*. 123. Wil¬ 
son V. Kneppley, 10 Ibid. 439. Halsey v. Whitney, 4 Mason’s Rep. 206. De Caters 
V. Lo l^ay De Chaun^ont, 2 Paige’s Rep. 492. The Canal Bank v. Cox, 6 Green- 
^af s Rep. 395., • 

(c) 4 Terna'Rep. 166. . * 

-— - --•-- --- , .. -, . — .1 ■ I ■ —. 


1 Owen V. Arvis,^ Dutch, (II. J.) 28. 
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was a proviso to the assignment, that in case any creditor 
should not execute the trust deed, which contained, among 
other things, a release of the debts by a given day, he should 
not be entitled to the benefit pf the trust deed,* and his share 
was to be paid back to the debtor. It seems ta have been 
assumed throughout that case, that such a provisibn would not 
affect the validity of the assignment. «Whatever might have 
been the understanding in that case, such a conclusion is not 
well warranted by the language of many of the American 
cases; and a deed with such a reservatiojp would, under them, 
be invalid. The debtor may deprive the creditor, who refuses 
to accede to his terms, of his preference, and postpone him to* 
all other creditors; but then he will be entitled to be paid otfit 
of the residue’ of the property, if there should be any, after afl 
the other creditors who released and complied with the con¬ 
dition of the assignment are satisfied. If ths condition of the 
assignment be, that the share which would otherwise belong to 
the creditor who should come in and accede to the terms and 
release, shall, on his refusal or default, be paid back to the 
debtor, or placed at his disposal by the trustees, it is deemed to 
be oppressive and fraudulent, and destroys the validify of the 

assignment, at least against the dissenting creditors, (a) ^ 

( • 


(a) M’AIlistcT V. Marshall, 6 Binney’s Ri‘j3. .3.38. Ilyslop v. Clarke, 14 Johns, liep. 
4.58 Suaving v. Brinkcrhofr, 5 Johns. Ch. Ilep. .32Q. Austin tvBell, 20 Johns. Hep 
442. Roulen v. Sumner, 4 Pick. Hep. 203. Ingraluinii v. Wheeler, 6 Conn^ Rep. 
277. Atkin-.on u. Jordan. 5 Hammond’s Ohio Rep. 294. Lentilhon v. Moffat, 1 
Edw. Cli. Hep. 4.51. » Ames o. Blunt. 5 Paige, 16, 18. Graves v. Roy, 13 Louisiana 
Rep. 457. The brig Watchman, in the ]3istriet Court of Maine, Ware’s Rep. 232. In 
Brashfear v. West, 7 Peters’s U. S.iRcp. 608, tlnj Su])rcnic Court of the United States 
were far from being satisfied that a deed of assignment of all a debtor’s property, anti 
excluding from the benefit of its provisions tho.se creditors who sljould not, wkhin a 
given time, execute a release of their demands, ought to be sustAined. At any rate, 


1 Such a condition renders the assignment fraudulent and void as against all who are 

not parties, or do not assent. Rnmsdell v. Sigerson, 2 Gilm. R. 78., Stewart v. Spenser, 1 
Curtis, B. 167. Sec McCall r. Binkley, 4 Gill, K. 128. Ingraham v, Grigg, 13 S. & M 
22 . Conkling v. Carson, 11 Ill. R. 1>0.3. * 

2 If an assignment be made by a creditor of his estate lo trustees^ to pay a portion of 
his creditors only, and the surplus is to be returned to the assignor, the assignment has 
been held in New York to be fraudulent and tfcid on iU face. Goodrich v. Downs, 6 Hill’s 
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• Nor can the debtor in such an assignnoent make a * 535 
reservation, at the expense of his creditors, of any part 


a court of eh^icery, after the preferred creditors were satisfied, wo^d decree the sur¬ 
plus (i^ any) to tliose creditors who h&d not acceded to the deed. ]ffBrown v. Knox, 
6 Missouri Rep. 302, (1840), ijic Supreme Court, after an able review of the American 
authorities, considered the point not to be authoritatively settled ; and they decided 
that an assignment by a debtor, of all his property to trustee.s, for the benefit of such 
creditors as should, within a given time, execute a release, was void. But in Andrews 
V. Ludlow, 5 Pick. Rep. 28,^uch a reservation was held not to render the assignment 
fraudulent, because it did not appear, in point of fact, to have been inserted with an 
, intention to make a provision for the debtor. And in Halsey v. Whitney, 4 Mason’s 
Rep. 206, the learned judge, under the influence of some of the American authorities, 
g#ve effect to the condition annexed to the as.signment requiring a release, though the 
•assignment did not purport to cCnvey all the debtor’s property ; liut bis own judgment 
was not satisfied with the authorities un^ler which he acted, and partial assignments 
with sucTi a condition orgh# not to be tolerated. In the case of The Watchman, 
Ware’s Rep. 232, the ?oart carries out the general principle, so forcibly illustrated in 
Halsey v. Whitney, and in opposition to what may bo considered, after the decision 
in Borden v, Sumner, 4 Pick. 265, as quite a doubtful point, under the local usages of 
Massachusetts. In Johnson v. Whitwell, 7 Pick. Rep 71, it was held, that if a debtor 
made a jiartial assignment to select creditors, even for a valuable consideration, it 
was fraudulent and void, if made with a view to prevent an attachment by other 


• ' . i 

R. 438. Barpey v. Griffin, 4 Sandf. Ch. R. 652. S. C. 2 Comst. R. 365. Hooper v. Tuck- 
erman, 3 Sandf. S. C. R. 311. Lcitch r. Hollister, 4 Com.st. E. 211 . Hotter, when the 
assignment is to the creditors themselves. It is then, in effect, a mortgage. 

The rule appears, however, to bo different in some of the states, and such assignment is 
n*ot toid, unless it also contains tf condition of lelcuse, or some other provision which de- 
laystcreditors. *Hindman v. Dill, 11 Ala. R. 689. Grimshaw v. Walker, 12 Id. 101 . 
Austin V. Johnson*? Humph. K. 191. Ely v. Hair, 16 B. Hon. (Ky.) 230. 

In 2 Comst. 366, supra, it is declared by Bronson, J., that a provf!>iou in a deed of assign¬ 
ment, authorizing tli« assignees to sell the property on credit, renders the assignment void. 
See also 9 Paige’s R. 406-6. • 

In Nicholson v. Leavitt, 4 Sandf. S. C.^. 262, it is said that the case of Barny v. Griffin 
doe»iiot decide t^at an authority to sell on credit vitiates an assignment. It is also held, 
in that, a mere intent to delay or hinder creditors, if not frauduktH, does not avoid an 
assignment. the case of Nicholson ». Leavitt was reversed in the Court of Appeals. 

S. C. 2 Selden, 610. And in Porter v. Williams, 6 Selden, 142, the primfiple was again 
affirmed j and it may now be considered settled in New York, that a provision in a deed 
of assignment authorizing the assignee to sell on credit, renders the assignment void. 

An<J in D’lvemois^. Leavitt, 23 Barbour (N. Y.) 68 , it was held, that a provision in an 
•assignment, thntjihe assignee may, at his discretion, withhold the distribution of the assets, 
as long as h| may think proper, renders the assigumint void as against creditors. 

A conveyance%ado to secure property from attachment, the assignee knowing the pur¬ 
pose of the deed, is ^oid against creditors even though the debtor intended to benefit them. 
Kimball v. Thompson, 4 Cush. 441. • « 
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of his property or income, for his own benefit.* It has been 
supposed that such a reservation, if not made intentionally to 
delay, hinder, and defraud creditors, would not affect the valid¬ 
ity of the residue, or main purpose of the assignment; and 
that if the part of the estate assigned to the creditors should 
prove insumfeient, .they might resort to the fund sb reserved by 
the aid of a court of equity. The case of USstwick v. CcCillavd^ {a) 
and the language of other cases, were in favor of this opin¬ 
ion. (6) ** But later authorities have given to such reservations 
the more decided effect of rendering frajjdulent and void the 
whole assignment; and no favored creditor or grantee can be 
permitted to avail himself of any advantage over other creditors, 
under an assignment, which, by means of such a reservation, is 
fraudulent on its face, [c) These latter decisions contain a'' 
just and salutary check of the abuse o^ the debtor’s power of 
assignment and distribution; for, as was observed in the case 
of Riffgs V. Murray, {d) “ if an insolvent debtor may make 
sweeping dispositions of his property to select and favor- 
536* ite creditors, yet loaded *with durable and beneficial pro¬ 
visions for the debtor himself, and incumbered with 


creditors. Tl/e case of Haven v. Richardson, .5 N. H. Rep. 113, is on the lax side ol 
the question ; for where an insolvent assigned all his property to pay the*^debts of one 
or more specified creditors, neither the*want of a schedule, or of an estimate of the 
value of the property assigned, nor a stipulation in the assignment for a release of 
the debts of those who became parties, nor a reservatfon of the surplus after paymefit 
of the debts of those avho assent to the assignment, was considered to be concltsive 
evidence of fraud. The reservation would now generally, and it ought to be every¬ 
where, fatal to the instrument. 

(fl) 5 Term Rep. 420. * 

(6) Riggs V. Murray, 2 Johns. Ch. Rep. 580. S. 0. Murray v. Riggs, 15 Johns.t 
Rep. 571. Austin w. Bell, 20 Johns. Rep. 442. Sutherland, J., and Woodworth, J., 
5 Cowen's Rep. 547. ^ ‘ 

(c) Mackie v. Cairns, 1 Hopkins’s Rep. 373. 5 Cowen’s Rep. 547. Harris v. Sum¬ 
ner, 2 Pick. Rep. 129. Chartres v. Cairns, decided in Louisiana, 1825, andsiited in 
5 Cowen’s Rep. 578, n. Passmore v. Eldridge, 12 Serg. & Rawle, 198. Galt v. 
Dibrell, 10 Yerger, 146. The Act of Pennsylvania, of 1818, requires voUntary as¬ 
signments for the benefit of creditors, to be recorded within thirtj^days. 

(d) 2 Johns. Ch. Rep. 582. *■ 

i 

_ _ 

# * 

1 strong V. Skinner, 4 Barb. S. C. Rop. 646. 

^Soe Danced. Seaman,fll Gratt. 778. 
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onerous and arbitrary conditions and penalties, it would be 
impossible for courts of justice to uphold credit, or to exact 
the punctual performa'nce of contracts.” (a) ^ 


(a) In the of Murray v. Riggs, 15 Johns. Rep. 571^ the New York Court ot 
Errors held a debtor’s assignment to be valid, though it in the first place reserved to 
the use of the grantors, until one%ear after they should be discharged by law from their debts, 

. two thousand dollars a year, and then gave piteferenccs, and a power in the assignees 
to settle with the creditors on certain terms; and that the creditors who did not accept 
the conditions in one year, or should knowingly embarrass the objects of the deed, should 
be forever debarred from ady share under the assignment. Such a deed was held 
good, and the decree in chancery setting it aside was reversed ! The Court of Clmnr 
• eery afterwards, in Mackic v. Cairns, I Hopkins’s Rep. 373, very properly held a deed, 
much less obnoxious than that in Munay v. Riggs, absolutely and in toto fraudulent 
Ijifd void The last decision appears to have been guided by spnnd policy and en¬ 
lightened justice. 5 Cowen, 584, S C. See also Mead v. Phillips, 1 Saridford’s Ch. 
Rep. 83, » reservation in a voluntary adhignment giving preferences, and providing 
previously for the payment of nil costs and expenses necessarily incurred by him in defend¬ 
ing suits, was held to be frandulent. Tlic decision of the Court of Errors, in Murray 
V. Riggs, may be considered as justly exploded. 

But the case of Grover v. Wakeman, (11 Wendell’s Rep 187. 4 Paige, 23, S. C.,) 
on appeal from chancery, goes still turthcr. The case was ably and elaborately dis¬ 
cussed in the New York Court of Errors, and it was held, in affirmance of the decree 
in cliance]jy, that a debtor in failing circumstances might, by assignment of his prop¬ 
erty in trust, i)refcr one creditor or set of creditors to another, provided ho devoted the 
whole of his property assigned-to the payment of his j-ust debts, and the assignment be 
jfbsolutely and unconditionally, w-ithout any reservation or condition ftr his benefit, 
and without Extorting from the fears or apprehension of his creditors, or any of them; 
an absolute discharge, as a consideration for a partial dividend, or making the prefer¬ 
ences, or any of them, to depend upon the execution of a release, by such preferred 
creditors, to him o# all claims against him. An assignment giving preferences upon 
Buch^ condition's void ; and the assignment being void in part as against a'editors 
and the provision* of the statute, iS void in toto, though there be no fraud in fact in¬ 
tended. This appears to bo the most stern decision that exist#, either in England or 
this country, on this subject. Sec Ames v. Blunt, 5 Paige, 22, and Goodrich v. 
Downs, 6 Hill’s N. Y. Rep. 438, to S. P. The* weight of general authority, both 


• 

1 In the applicatJbn of this rule, it has been held that the creditor cannot stipulate for 
the use of the property after the assignment. Lockhart v. "Wyatt, 10 Ala. R. 2-31. Id. 271. 

As to tTie effect generally of stipulations for the benefit of the assignor, wi^ch render the 
assigninetjjt void or voidable, see Bodlcy v. Goodfich, 7 How. TJ. S. 276; Rollins v. Mooers, 
26 Maine R. 192; Webster v. Whitey, Id. 326; Hart v. Grane, 7 Paige’s R. 37; Woodburn ». 
Moshen 9 Barb. R. 266; Montgomery v. Kirksey, 26 Ala. 172 ; Bryant v. Young, 21 Ala. 
■«64; Wiley v. Knight, 27 Ala. 336; Smith v. Hurst, 16 E. L. & Eq. 620; Nesbitt v. 
Digby, 13 114 387; Collomb v. Caldwell, 16 N. Y. f2 Smith) 484; Dow v. Platner, Ib. 
662. It is held, indlond v. Seymour, 1 Chnndl. 40, that proi>erty exempt from execution 
cannot be fraudulentfy conveyed as to creditors. See, however, Sugg v. Tillman, 2 Swan, 
208. 
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X. Of sales at auction. 

An auctioneer has not only possession of the goods which he 
is employed to sell, but he has an interest coupled with that 


I 

English and American, is, that an assignment? by a debtor of all his property for the 
payment of his. debts, and at the same time giving preferences, and requiring an ab¬ 
solute release from each creditor who accedes, is not per se fraudulent and void. The 
circumstances of the debtor assigning over to tnistecs all his property, without any 
reservation to himself, and giving the surplus, if any, to those creditors, if any, who 
do not come in and agree to release, on taking their preferred share, is deemed to 
disarm the transaction of all illegality and unfairness. See the cases collected in Mr. 
Angell’s Laws of Assignments in Trusts for Creditors, Boston, 1835, pp. 96-108, 
which is a neat and valuable little manual of the law of voluntary assignments by 
insolvent debtors.^ A provision in tlic assignment that the surplus, after all debts,are 
paid, should revert to the debtor, is not improper,* for such a resulting trust wou\d 
follow of course without any stipulation. In Pennsylvania, the judicial decisions were 
for a time quite lax in favor of voluntary assignments, hut their influence was coun¬ 
teracted by statute provisions requiring the assignee to giv& security, and giving to 
the court power to remove him, and substitute another, and requiring him to file an 
inventory. Tlie debtor may still give preferences, and require the creditors who 
acceded to execute a general release. The commissioners, in their licpoi t of the 
Civil Code of Pennsylvania, in January, 1835, sugge.st that tliis 'stipulation for a 
release be placed under some restrictions. Report, pp. 50-52. But since that re¬ 
port, and in Juno, 1836, the Icgi.slature of Pennsylvania regulated th# voluntary 
assignments by debtors of their estates, real or personal, or of any pat t thereof in trust 
for their creditors, or some of them, and so far have given those assignments sanctiqn. 
Purdon’s Digest, 74. In the case of Thomas v. Jenks, decided in the Supreme Court 
of Pennsylvania, in March, 1835, the court held the tvhole assignment fiaudulcnt and 
void, it being an assignment by a partnership firm of apart of their property for the 
benefit of their creditors, with a stipulation for a release as an equivalent for the a.s- 
signment. It was such an exercise of the right of preference as to impose upon the 
creditors, indirectly,-the necessity of resorting to a part of the debtor’.s prop^irfy in 
exclusion of the rest. So, in M’Culloch v, Hutchinson, 7 Watts, 434, a voluntary as¬ 
signment by an insoVent debtor, absolute on its face, to a particular creditor, to pay 
him ^md return the surplus to the debtor, was held to be fraudulent and void. The 
trust was secret and the deed deceptive. The judicial decisions on this subject seela 
at last to have taken a firm and vigorous stand in favor of the rights of creditor and 
the claims of justice. The case of Van Nest v. Yoe, before the,Assistant V. Ch. in 
New York, (1 Sandf. Ch. Rep. 4,) contains a stringent and sound application of 
principlc.s against the delay of creditors, by a voluntary assignment of hif property 


1 The profession have since become indebted to Mr. Alexander IW. Burrill of New York, 
for a very thorough and systematic treatise on the Law and Practice of Voluntary As¬ 
signments for the Benefit of Creditors, published in 1853. The lcarr\pd ifuthor has col¬ 
lected and digested all the cases in the United States courts, dqNA) to the date of his 
work. The subject has spread itself over so vast a field since the publication of Mr. 
Angell, that his treatile is quite sAperseded by Mr. Burrill's work. 
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possession. He has a special property in the goods, and a lien 
upon them for the charges of the sale, and his commission, and 
the auction duty. He may sue the buyer for the purchase- 
money; and if he gives credit to tjie vendee, and makes delivery 
without payment, it is at his own risk. («) If the auctioneer 
has notice fhat the property‘he is about to sell does not belong 
to his principal, and he* sells notwithstanding the notice, he will 
be held responsible to the owner for the amount of the sale. (5) 
So, if the auctioneer does not disclose the name of his princi¬ 
pal at the time of the sale, the purchaser is entitled to look to 
him personally for the completion of the contract, and for dam- 
•ages on its non-performance, (a)^ 

* In the sale of real property at auction, care should * 537 
be taken that the descrtption of it be accurate, or the 
purchas^^r will not be held to* a performance of the contract. 
But if the subscription be substantially true, and be defective 
or inaccurate in a slight degree only, the purchaser will be 
required to perform the contract if the sale be fair and the title 
good. Some care and diligence must be exacted of the pur¬ 
chaser. If every nice and critical objection be admissible, and 
sufficieift to defeat the sale, it would greatly impair the elticacy 
and value of public judicial sales; and, therefore, if the pur¬ 
chaser gets substantially the thing for which he bargained, he 
may generally be held to abide by the purchase, with the allow¬ 
ance of some deduction from the price, by way of compensa¬ 
tion for any smiall deficiency in the value by reason of the 
variation, {d) * 


by a debtor, to rctaia and hinder the operation of executions at kiw. Thouyli tlie law 
^llows of voluntary assignments, and permits the*insolvcnt debtor to selciit liis own 
assignees, yet when he selected his own'relaiives of very ap]j.iretit uieapacity for the 
trust,*it was held fb be evidence of fraud, and the assignment wau set aside. Oram v. 
Mitchell, I SandfoPd’s Ch. Rep. 251, S. P. * 

(u) WjHiaiUifni Millington, 1 H. Blacks. Rep. 81. ’ • 

(b) llardacre v. Stewart, 5 Esp. N. P. Rep. 103. • 

(c) llaitsun V. Jtuberdeau, Peake's Cas. 120. 

(tf) CalcruftRoebuck, 1 Vesey, Jr. 221. Dyer v. Hargrave, 10 Vesey, 505. 
King V* Bardeau, 6 Johns. Ch. Rep. 38. 


1 Aud an auctirti^er may, in New York, when he does not disclose the name of his prin¬ 
cipal, bring aii action^n the contract of sale in his own name. Bogart v. O’Begau, 1 E. 
D. Smith, (N, Y.) 600. i o 


O 
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A bidding at an auctibn may be retracted before the hammer 
is down. Every bidding is nothing more than an offer on one 
side, which is not binding on either side tmiil it is assented to, 
and that assent is signified on the part of the seller by knocking 
down the hammer, (a) ^ 

If the owner employs puffers to bid for him at an auction, it 
has been heRl to be a fraud upon the real*bidders. He must not 
enhance the price by a person privately employed by him for 
that purpose. It wouki be' contrary to good faith, as persons 
resort to an auction under a confidence that the articles set up 
for sale will be disposed of to the highest real bidder. A secret 
puffer employed by the owner is not fair bidding, and is a fraud 
upon the public; nor can the owner privately bid upon his own 
goods. All secret dealing on the part* of the seller is deemed 
fraudulent. If he be unwilling that his igopds shall be‘sold at 
an under price, he may order them to bo set uyf at his own price, 
and not lower, or he may previously declare, as a con- 
• 538 dition of the sale, that he reserves a bid for himself. *This 
was the doctrine declared by Lord Mansfield in Bcxwell 
V. Christie, (b) and again, by Lord Kenyon, in Howard y. Cas¬ 
tle, [c) and in each case with the approbation of the court of 
K. B. The governing principle was, that the buyer should not 
be deceivecl by any secret manoeuvre of the seller. Bp,t the doc¬ 
trine of those cases has sirjee been considered as laid down 
rather too broadly. Lord Rosslyn and Sir William Grant have 
each questioned the soundness of the doctrine. Cd)^ The latter 
seemed to think', that if bidders were employed .by the o\('rier 
merely foj the purpose of taking advantage of the eagerness of 


(a) Payne r. Cave, 3 Term Rep. 148. 

(/j^Cowp. Rep. 305. t- 

(c) 6 Term Rep. 642. Thornett v Haines, 15 M. & W. 367. , 

(d) Cc^iolly V. Parsons, 3 Vesey, 625, n. Smithy. Clarke, 12 Ibid. 47*/. 


1 The authority of an auctioneer is confineil to the makirig of tly 3 sale, and lie^annot 
rescind the sale even before the payment of the purchase-money. Boinest w. Leignez, 
Rich. R. 404. ' 

See, ns to puU'ens at auction, Flint v. Wooden, 18 K. L. & Kq. ‘i.7%. Dooluhdas v. 
Ramloll, 3 E, L. & Eq. 39. McDowell v. Simms, G Irod. Eq. II. 278.' Tomlinson v. Sav¬ 
age, 6 Ired. Kq. R. 430. 
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them to screw up and enhance the price, it would be a fraud ; 
but that he might lawfully, even without making the fact pub¬ 
licly known, employ & person to bid for defensive precaution 
and with a view to prevent a sale at an under value. This rel¬ 
axation of the former rule was also approved of in Steele v. 
Ellmaker] (a] and the chief’justice, in that case, suggested that 
the tone of Lord Man^eld’s morality was, perhaps,loo lofty for 
the common transactions of business. He held, that the owner 
might lawfully instruct the auctioneer to bid in the goods for 
him at a limited price, to prevent a sacrifice. In Bramley v. 
Alt, (b) it was held, that a sale was not fraudulent because a 
’puffer had been employed, if there were real bidders who bid 
after the puffers had ceased; and in Smith v. Clarke, a specific 
• performance was decreed against a vendee, though the person 
who bid immediately before Iiim was employed to bid, under 
the private directibn of the vendor, for the purpose of prevent¬ 
ing a sale under a specified sum. {c) 

It would seem to be the conclusion, from the latter cases, 
that the employment of a bidder by the owner would or 
* would not be a fraud, according to circumstances tend- * 539 
ing to sFiow innocence of intention, or a fraudulent de¬ 
sign. If fie was employed bond fide to prevent a sacrifice of the 
property upder a given price, it would be a lawful transaction, 
and would not vitiate the sale. But if a number of bidders 
were employed by the owner, to enhance the price by a pretended 
ccfnipetition, and the bidding by them was not real and sincere, 
but mere artifice in combination with the owner, to mislead 
the judgment and inflame the zeal of others,* it would be a 
fraudulent and void sale, {d) ^ So, it^will be a void sale, if the 


(a)‘irScrg. 86. (b) 3 Vesey, 620- 

(c) Wooilwartl y.'Miller, 2 Collyer’s Rep. 279, S. P. 

{(/) Ilajcl V. Bunhatn, N. Y. Mayor's Court, 1 Hall, 655. Moreheai v. Hunt, 1 


1 The effect of fictitious bidJing has been much discussed in a late case in the Supreme 
Court oj^ (he United Slates. It was held that false pretensions and sham bidding, made with 
fj*view to enhaijco the price, and which had that effect, would furnish a ground of relief ' 
in equity. Ai*tl the opinion was expressed that the rule would apply to bids made by the 
auctioneer liimsel^ • yenzie v. Williams, 8 How. U. S. 134. It seems the rule would be 
otherwise if the bids of the auctioneer are not authorized by the principal. Veazie t). 
Williams, 3 Story, B. 611. 

VOL. II. 
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purchaser prevails on the pers 9 ns attending the sale to desist 
from bidding, by reason of suggestions, by way of appeal, to 
the sympathies of the company, (a) 

The original doctrine of the K. B. is the more just and salu¬ 
tary doctrine.^ In sound policy, no person ought, ^n any case, 
to be employed secretly to bid for the owner against the bond 
fide bidder at a public auction. It is a i^-aud in law on the very 
face of the transaction; and the owner’s interference and right 
to bid, in order to be admissible, ought to be intimated in the 
conditions of sale; and such a doctrine has been recently de¬ 
clared at Westminster Hall. (6)2 

It has been made a question, how far auction sales were 
within the provisions of the statute of frauds; but it is now under¬ 
stood to be settled that they are within the statute, and that the 
auctioneer is the agent of both parties, and lawfully aulthorized 
by the purchaser, either of lands or goods, td sign the contract 


Dev. Eq. Rep. N. C. 35. Woods Hall, Ibid. 411. Wolfe r. Luystcr, 1 Hail’s N, 
Y. Rep. 146. An a.ssociation of bidders, with a desifjn to stifle eompetition, is a 
fraud iijion the vendor. Smith ?■. Greenlee, 2 Dev. N. C. Rep. 126. '^he case of 
Phippen v. Stickney, 3 Metcalf, 384, seems to place the validity of private agree¬ 
ments, between bidders at auction sales, on the qm animo, and to be good or void 
according to Wie purpose with which they are made.* * 

(a) Fuller v. Abrahams, 6 Moorc'.s Rep. 316. 3 BrOd. & Bing. IIG, S. C. Mr, 
Justice Story, in Veazie v. Williams,f3 Story's Rep. 623, approves of the conclusion 
I have draAvn from the cases, 

(h) Crowder u. Austin, 3 Bing. Rep. 368. Tlie language of the Supieme Court of 
Louisiana is strongly in/avor of the doctrine of Lord Mansfield.^ Baham n.^Bach, 
13 Louisiana Rep. 287. Mr. Justice Ware, in his dissenting and^very learned ojiin- 
ion in the abova case of Veazie v. Williams, pp. 637, 638, approves of the original 
doctrine of the K. B. ' , 


4 This doctrine was followed by the Supreme Court of New Ham*j shire, in To\vle ». 
Leavitt, 3 tost. 360; and in Pennock’s Appeal, 14 I'enti. 446, the couH overruled Steele v. 
Ellmaker, and declared both principle and authority to be infavor of the inleas laid down 
by Lord Mansfield. * 

2'If the sale be advertised as being “ without reserve,” and a puffer bo emplijycd by the 
vendor, the sale will be void. Thornett v. Haines, 15 M. & W. Rep. 367. Where property 
is offered for sale on sealed proposals, a bid, offering five hundretP dollars more than the 
highest bid, but not specifying any sum, was lield not valid. Webster v. French, 11 IK. 
R. 264. 

® Hence an agreement among several who had made improvemonfs fipon land offered for 
sale, that one should bid for all, will not void the sale. Switzer v. Skiles, 3 Ciliu. R. 529. 
National Fire Insurance Co. v. L6omi8, 11 Phige, R. 431. 
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of sale for him as the highest bidder, {a) The writing his name 
as the highest bidder in the memorandum of the sale by the auc¬ 
tioneer, immediately on receiving his bid, and knocking 
down the hjamraer, * is a sufficient^signing of the contract * 540 
within the statute of frauds, so as to bind the purchaser. 
Entering the name of the buyer by the auctioneer, in his book, 
is just the same thing a^ if the buyer had written his own name. 
The purchaser who bids, and announces his bid to the auction¬ 
eer, gives the auctioneer authority to write down his name, and 
the authority to the agent need not be in writing. There is no 
difference in the construction of the fourth and seventeentli sec¬ 
tions of the statute of frauds of 29 Car. II. c. 2, (6) as to what 
is a sufficient signing of the contract by the party to be charged.^ 
Tfhe English law', as originally sugge.sted in the case of Simon 
v. MotiifbSf (c) has b(*en» repeatedly recognized and considered 
as the established*doctrine in respect to auction sales of lands 
and chattels by the Euglish and American courts, (d) 


(a) Whether the auctioneer he the aj^ent of both parties, depends upon the facts of 
the partieuVir case, and he is not so, as of course, in all cases. Bartlett u. Punnell, 
4 Adolph. & Ellis, 792. » 

(ft) Reenacted, N. Y. Revised Statutes, vol. ii. p. 135, sec. 2. Ibid. vol. ii. p. 136, 
sec. 3. ^ . * 

(c) 3 Burr. hep. 1921. S. C. 1 Blacks. Rep. 599. 

'((f)_IHnde V. Whitehouse, 7 East’s Rep. 558. •Heath, J., in 1 H. Black.s. Rep. 85. 
Emmerson v. Ileelis, 2 Taunt. Rep. 38. White v. Proctor, 4 Ibid. 209. Keraeys v. 
Presetor, 3 Ves. & ^ea. 57. Kenworthy v. Schofield, 2 Bamew. & Cress. 945. 
M’Con%l> V. Wrifthl, 4 Johns. Ch. Rep. 659. Cleaves v. Foss, 4 Greenleaf’s Rep. 1. 
Alnaw. Plummer, -f Ibid. 258. First Baptist Chnrchof Ithaca v. Bigelow, 16 Wen¬ 
dell, 28. The N. Y. Revised Statutes, vol. i. 3d edit. 649, reqnifes, that when goods 
are struck off at auetton, and there be not an immediate payment of the price, or 
d^ivery of the goods, it shall be the duty of the aftetioneer to enter in a sale-book a 
memorandum of the sale, specifying the nature, quantity, and price of the goods, the 
terms of sale, the names of the purchasers, and of the person on whose account the 
sale is made. Ancf hy the R. S. 3d edit. vol. ii. 195, an entry in the auctioneer’s 
8ale-book,*spcciffing the nature and price of the property sold, the termsgof the sale, 
and the names of the parties, is a memorandum or note within the statuA of frauds. 
The raemoftindum in the auctioucer’s sale-book must he made at the time and place 
of sale, and the entry jf the name of the agent or consignee who has lawful author- 

— ^--- -- — — ■ .. . . . " -- --- -- ■■■' . 

• 

1 Under the 5few«York statute of frauds, (3 R. S. p. 136, secs. 8,9,) it is necessary, ,on a 
sale of land by an aiwtioneer, that he should fubscribe the contract as agent for bis 
principal. Champlin v. Parish, 11 Paige, Jl. 405. Id, 431. Pinckney v. Hagadorn, 1 
Duct, R. 89. Morton ». Dean, 13 Met. R. 886. • 
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XI. Of the vender's right of stoppage in transitu. 

This right, which has already been alluded to, requires a more 
particular discussion. It is the right which the vendor, when he 
sells goods on credit to another, has of resuming the possession 
of the goods, while they are in the hands of a carrier or middle¬ 
man, in their transit to the consignee or vendee, anci before they 
arrive into his actual possession, or to the destination which he 
has appointed for them, on his becoming bankrupt or insolvent.^ 
The right exists only as between the vendor and vendee ; and 
as the property is vested in the vendee by the contract of 
*541 sale, it *can be revested in the vendor during its tran- 
situs to the vendee, under the existence of the above 
circumstances, (a) » - 

The right is very analogous to the common-law right of lien. 
The latter right enables the vendor to detain goods before he 
has relinquished the possession of them ; and this right of stop¬ 
page enables him to resume them before thp vendee has acquired 
possession, and to retain them until the price be paid or tendered. 
If the price be paid or tendered, he cannot stop or retain the 
goods for money due on other accounts. The right of stoppage 
does not proceed upon the ground of rescinding the contract, 
but as a case of equitable lien, {b) It assumes its existence and 
continuance ; and, as a consequence of that principle, the ven- 


ity to sell, is entering the name of the person on whose account the sale is made, 
within the statute Hicks v. Whitmore, 12 Wendell's Rep. 548. r 

(«) Mason v. LickbarroV, 1 H. Blacks. Rep. 357. Hodgson u.'Loy, 7 Term Rep. 
440. Bohtlingk «. 'Inglis, 3 East's Rep. 381. Biirghull v. Howard,! H. Blacks. 
Rep. 365, D. Oppenheim v. Russell, 3 Bos. & Pull. 44. 

(b) Lorfl Kenyon, in Hodgson v. Loy, 7 Term Rep. 445. It is said to be a ques¬ 
tion still undecided, whether .the effect of sfoppage in transitu be to rescind the con¬ 
tract of sale, or only to replace the vendor in the position ho occupied before parting 
with the possession, and to hold the goods till the price be paid. See Wentworth v. 
Outhwaite, W Meeson & Welsby, 436.® 


4 It seems it is not confined to cases of the insolvency of the vendee. The discovery 
of the falseness of representations has been held sufficient. Fitzsimmons v. ./oslin, 21 
Verm. R. 129. And in Secomb v. Nutt, 14 B. Mon. (Ky.) 324, it was held snificient to 
show that the vendee is embarrassed, and probably not able to pay his debts. 

2 The latter view is taken in Rowley v. Bigelow, 12 Pick. 807. Jerdan «. James, 5 Ohio, 
88. Newhall t). Vargas, 15 Me. 314 . Rogers v. Thomas, 20 Conn. 6tt. Chandler v. Fulton, 
10 Tex. 2. 
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dee, or his assignees, may recoyer the goods, on payment of the 
price; and the vendor may sue for and recover the price, not¬ 
withstanding he had actually stopped the goods in transitu^ pro¬ 
vided he be ready to deliver then? upon payment, (o) If he has 
been paid iji part, he may stop the goods for the balance due 
him, and the part-payment only diminishes the lien pro tanto on 
the goods detained, {b'f There must be actual payment of the 
whole price, before the right to sto|) in transitu, in case of failure 
of the vendee, ceases. Though a bill of exchange has been re¬ 
ceived by the vendor for the price, and indorsed over by him to 
a third person, even that will not take away the right; and if 
*the bill be proved under a commission of bankruptcy against the 
vandee, it wilf only be considered a payment to the extent of the 
dividend, (c) The right“to stop in transitu is paramount to any 
lien of the carrier for a« genertfl. balance between him and the 
consignee j but tile lien of the carrier or wharfinger in 
the particular case is preferred, (d) * The right came from * 542 
the courts of equity, and was first established in Wise-' 
man v. Vandepult,{e) and its apparent equity recommended the 
adoption of it in the courts of law as a legal right. It would be 
very unreasonable to allow the goods of the vendor to be appro¬ 
priated to the payment of other creditors of the vendee, who fails 
before paypient, and before the goods have actually reached him. 
The right has accordingly been greatly favored and encouraged, 
and many distinctions made relative to its continuance and 
termination ;,a*nd yet it is now declared, that a court of equity, 
from*whence tjie right originated, has no jurisdiction to interfere 
and support it by process of injunction. Lord Eldon ^aid, there 
was no instance^ of stopping in transitu by a bill in equity. (/) 
The English law on the subject of tins right, and the class of 
• • 

__t_ - _ ___ 

• 

[a) Ky#ncr »,*Suwercropp, 1 Cnmpb. Rep. 109. • 

{b) Hodgson u. Loy, 7 Term Rep. 440. Feiso v. Wray, 3 East’s Rep. Newhall 
v. Vargn8,*13Maine Rep. 93. 

(c) Feise v. Wray, ^3 East’s Rep. 93. 

«(fO Oppeniieim v. Russell, 3 B. & Puller, 42. Morley v. Hay, 3 M. & Ryland, 396. 

(c) 2 Vern^Rep. 203. See, also, Sneo v. Prescott, 1 Aik. Rep. 245; D’Aquila v. 
Lambert, Amb. llap. 399, to the same point, of the early establishment of the doctrine 
in equity. 

(/) Goodhnrt v. Lowe, 2 Jac. & Walk.*349. * 

64 • • , 
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cases by which it is asserted and established, have been very 
generally recognized and adopted in our American courts, {a) 

fi 

(1.) Of the persons entitled to exercise this right. 

The right extends to every case in which the consignor is sub¬ 
stantially the vendor; and it does not extend to a mere surety 
for the price, nor to any person who does not stand in the char¬ 
acter of vendor or consignor, and rest his claim on a proprietor’s 
right, (b) As between principal and factor the right does not 
exist; but a factor or agent who purchases goods for his princi¬ 
pal, and makes himself liable to the original vendor, is so 
* 543 far considered in the light of a vendor, as •^to be entitled 
to stop the goods, (c) So a principal who consigns goods 
to his factor upon credit, is entitled to stop them if the factor 
becomes insolvent; and a person who cotisigns goods to Another, 
to be sold on joint account, is likewise to be considered in the 
character of a vendor, entitled to exercise this right, (d) ^ The 
vendor’s right is so strongly maintained, that while the goods 
are on the transit, and the insolvency of the vendee occurs, the 
vendor may take them by any means not criminal, (f) The 
validity of the right depends entirely on the bankruptcy or in¬ 
solvency pf the vendee, (f) ^ It is not requisite thatr he should 


(a) Ludlows V. Bowne & Eddy, 1 Jolins. Rep. 16. Parker v. M’lver, 1 Degauss. 
281. Stubbs V. Lund, 7 Mass liep. 453. Tlie St. Jozc ludiuno, I Wlicatoii, 212. 
Wood V. Roach, 2 Dali. Rep. 180. Walter v. Ross, 2 Wash. Cir. Rep. 283. llowatt 
V. Davis, 5 Munf. Rep. 34. ‘ 

(l>) Siffken v. Wr^y, 6 East’s Rep. 371. 

(c) D’Aquila#. Lambert, Amb. Rep. .399. Feisc v. Wray, .3 East’s Rep. 93. 

(d) Kioloch V. Craig, 3 Term ^ep. 119^. Newsom v. Thornton, 6 East’s Rep. 17. 

Fenton v. Pearson, 15 Ibid. 419. , 

(e) Lord Ilardwicke, in Snee v. Prescott, 1 Atk. Rep. 245. , 

(/) The Constantia,6 Rob. Adro. Rep. 321. The consignor hpving made the con¬ 
signment, has no right to vary it, except in the sole case of insolvency. S. C. Abbott 
on Shipping, 5th Am. edit., Boston, 1846, pp. 621, 622. ' 


1 If a demand of the goods be made by an unauthorized personj though otherv isc it be 
sufficient, and before the act is ratjfled by the vendor, the goods come to tlic possession ‘t’)f 
tlie vendee, a ratification by the vendor will not give the demand validity a, a st(jppiige in 
tramitu. Bird v. Brown, Law Journ. Rep. Ex. p. 154, April, I860., ‘ 

2 But SCO Fitzsimmons v. .Joslin, 21 Verm. K. 129, mpra, p. 640, note. In Rogers ». 
Thoma.s, 20 Conn. 63, it was held, that the ilisolvency must take place after tlic sale, in 
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obtain actual possession of the goods before they come to the 
hands of the vendee; nor is there any specific form requisite for 
the stoppage of goods* in transitu; though it is well settled that 
the bankruptcy of the buyer is mot of itself tantamount to a 
stoppage in transitu, (a) But a demand of the goods of the 
carrier, or notice to him to* stop the goods, or an assertion of 
the vendor’s right bjf an entry of the goods at the custom¬ 
house, or a claim and endeavors t& get possession, is equivalent 
to an actual stoppage of the goods. (&) ^ 


(2.) Of matters which allow or defeat the right. 

The transitus of the goods, and consequently the right of stop- \ 
jpege, is determined by actual delivery to the vendee, or by cir¬ 
cumstances which are equivalent to actual delivery. 

* There are cases in jvhich ^ constructive delivery will, * 544 
and others in wlftch it will not, destroy the right. The 
delivery to a carrier or packer, to and for the use of the ven¬ 
dee, or to a wharfinger, is a constructive delivery to the vendee; 
but it is not sufficient to defeat this right, even though the 
carrier be appointed by the vendee. It will continue until the 
place of delivery be, in fact, the end of the journey of the 



(«) Hasw<?ll V. Hunt, cited in 5 Term Rep. 231. Ellis v. Hunt, 3 Ibid. 464. Scott 
r. Pettit, 3 Bos. & Pull. 471. • • 

(h) Walker v. Woodbridge, Cooke’s B. L. 494. Northey & Lewis v. Field, 2 Esp. 
Rep. 613. Mills Ball, 2 Bits. & Pull. 457. Litt v. Cowley, 7 Taunt. Rep. 169. 
Ncw^iall V. Varjfas, 13 Maine Rep. 93. Notice to the carrier on the part of the vendor 
or. his anthorized'agent is sufficient, unless the goods have in the mean time arrived to 
the actual or constructive possession of the vendee. The notice is to be given to the 
person who has iho«immediate custody of the goods; and if a servant has the custody 
^of the goods, and notice be given to his principal, it must be in time to enable him, 
with reasonable diligence, to prevent 2 delivery to the consignee; for if the vendee 
take’s the goods#*om the carrier before they have arrived at their destination, with or 
without his^conseiit, the transit is at an end.® Whitehead v. Anderson, 9 Meeson & 
Wclsbij, 519.* , 


order to give the right of stoppage in transitu. It was also held that the insolvency must 
be evyiccd by some rf)vert act, and not consist merely in a general inability to pay one’s 
.debts. See, however, on this last point, Chaiidler v. Fulton, 10 Tex. 2. Secomb v. Nute, 
14 11. illon. g2G. Lee v. Kilburn, 3 Gray, 694. * 

> Bird V. Brow^i^ supra. 

2 ti seems that a demand of the vendee, before the right of stoppage is determined, is not 
sufficient; it should be of the earner or middle-man.* Mottram r. Heyer, 6 Denio's B. 629. 
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goods, and they have arrived to the possession, or under the 
direction of the vendee himself, (a) If they have arrived at the 
warehouse of the packer, used by the buyer as his own, or they 
are landed at the wharf where the goods of the vendee were 
usually landed and kept, the transitus is at an end, and the 
right of the vendor extinguished. (6)' The delivery to the 
master of a general ship, or of one chartered by the consignee, 
is, as we have already observed, a delivery to the vendee or con¬ 
signee, but still subject to this right of stoppage, which has 
been termed a species of jus postliminii. (c) And yet, if 
* 545 the consignee had hired the ship for a terra * of years, 
and the goods were put on board to be sent by him on 
a mercantile adventure, the delivery would be absolute, as 
much as a delivery into a warehouse belonging to him, and it' 
would bar the right of stoppage. (<J) ^ T^he idea that the goods 


(a) The transitus is not at an end until the goods have reached the place of desti¬ 
nation named by the vendee; Coates v. llailton, 6 Barnew. & Cress. 422; arid have 
come to tlve actual possession of the vendee, or under circumstances eijuivalent thereto. 
Buckley v. Furniss, 15 Wendell, 1.37. Covell v. Hitchcock, 23 Wendell, 611. Ed¬ 
wards V. Brewer, 2 Meesoii & Welsby, 375. ' 

(h) Snee v. Prescott, 1 Atk. Rep. 248. Stokes v. La Riviere, cited in 3 Term Rep. 
466, and 3 East’s Rep. 397. Ellis v. Hunt, 3 Term Rep. 464. Richardson v. Goss^ 
3 Bos. & Pull.* 119. Scott V. Pettit, 3 Ibid. 469. Smith o. Goss, 1 Cain^b. Rep. 282. 
Lord Alvanley, in 3 Bos. & Pull. 48. Dutton v. Solomonson, 3 Ibid. 582. Rowe v. 
Pickford, 8 Taunt. RTep. 83. Tucker *. Humphrey, 4 Bingham’s Rep. 516. 

(c) Bohtlingk v. Inglis, 3 East’s Rep. 381. Cox v. Harden, 4 Ibid. 211, Newhall 

V. Vargas, 13 Maine Rep. 93. The master gave a Receipt for the goods on delivery 
on board by the consignor, and afterwards si;^ned a bill of lading to the consij-nee. 
That circumstance did not take away the right of stoppage. Thompson v. Trail, 
2 Carr. & PuynCj^334“ But in Bolin u.'HutFnagle, 1 Rawle’s Rep. 1, there was a 
delivery of goods at a foreign port, to the master of the consignee’s own ship, for 
him; and ft was held that the transitus was at an end. This last decision may per-' 
haps be questioned, inasmuch as the delivery in that case, to the iqaster of the con¬ 
signee’s ship, was for the purpose of conveyance to him, and nett‘like the case of 
Fowler v. Kymer, cited in the next note, for the purpose of disposal in a foreign 
market. • ‘ 

[d) Fowler^. Kymer, cited in 3 East’s Rep. 396. Wright w, Lawes, 4 Esp, Rep. 
82. Stubbs V. Lund, 7 Mass. Rep. 457, S. P. 


t Sawyer v. .loslin, 20 Vt. R. 172. Frazer v. Hilliard, 2 Strobh. B. 8QF. 

2 See Vnii Casteel v. Hooker, 2 Weis. Hurls. & Gor. Bep, 691. Thik case contuins a val¬ 
uable discussion ns to the effect of a delivery of goods on board a vessel, as iletermining 
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must come to the corporal touch of the vendee is exploded; 
and it is settled that the transitus is at an end, if the goods 
have arrived at an idtermediate place, where they are placed 
under the orders of the vendee^ and are to remain stationary 
until they receive his directions to put them again in motion for 
some new and ulterior destfnation. (a) In many of the cases, 
where the vendor’s r%ht of stopping in transitu has been de¬ 
feated, the delivery was constructive only; and there has been 
much subtlety and refinement on the question, as to the facts 
and circumstances which would amount to a delivery sufficient 
to take away the right. The point for inquiry is, whether the 
property is to be considered as still in its transit; for if it has 
once fairly arrived at its destination, so as to give the vendee 
the actual exercise of dominion and ownership over it, the right 
is gonA {b) The c^isas in gefieral upon the subject of construe- i 
tive delivery ma^ be reconciled by the distinction, that if the ’ 
delivery to a carrier or agent of the vendee be for the purpose 
of conveyance to the vendee, the right of stoppage continues, 
notwithstanding such a constructive delivery to the vendee; 
but if the goods be delivered to the carrier or agent for safe 
custody, or for disposal on the part of the vendee, and the raid- 
^le-man .is by the agreement converted. into a special agent for 
the buyer, the transit or passage of the goods terminates, and 
■with it the right of stoppage, [c)} So, a complete delivery of 

(a^ Dixon n. l^ildwen, 5 East’s Hep. 175. Foster r. Frampton, 6 Barn. & Cress. 
107. Dodson v. Wentworth, 4 Man. & Gr. 1080. , 

(b) Wright V. Lawes. 4 Esp. Rep., 82. 

(c) Janies jr. Griffin, I Mees. & Weis. 29, 30. ^ 

» 

the right of stop^a^o. Per Parke, B. Wliere the goods were delivered on the vendee’s 
own shi|i, and the captain signed a bill of lading “ to the order or assigns ” of the vendor, 
it was'lipid that the vendor’s right to stop in trandiii remained. Turner i'. Jrustcos of Liv¬ 
erpool Docks, 6 Eng. L. & Eq. 607. 6 Exch. 643. Ellcrshaw o. Magniac,tf Exch. 670. 

1 Wheno goods were sold to be shipped to an ultimate destination, of which the vendor 
had knowledge, but were first to go into the hands of nn agent of the purchaser, and then 
to rcnfiiin until the ptivchaser or his consignee should order them forwarded, the court were 
^f opinion that the right of stoppage in transitu was dpiermined by the goods coming to the 
hands of tli 8 ag^iit first mentioned. Valpy v. Gibson, 4 M. G. & Scott R. 837. Biggs r. 
Barry, 2 Cur. C. ft.^69. Sec, however, Aguirre ». Parmeleo, 22 Conn. 473; Chandler 
Fulton, 10 Tex. 2 ; Hays ». Mouille, 14 Penn. 48j Harris v, Pratt, 17 N. Y. (3 Smith,) 249; 
Cabecn i’. Campbell, 80 Penn, State R. 2 ^. * 
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part of an entire parcel or cargo, with intention to take 
*546 the whole, terminates *the transitus, and the vendor 

cannot stop the remainder, (a) 

A delivery of the key of the vendor’s warehouse to the pur¬ 
chaser ; (h) or paying the vendor rent for the goods left in his 
warehouse ; (c) or lodging an order from the vendor for delivery 
with the keeper of the warehouse ; (d) of the delivering to the 
vendee a bill of parcels, with'"an order on the storekeeper for 
the delivery of the goods; (e) or demanding and marking the 
goods by the agent of the vendee, at the inn where they had 
arrived at the end of the journey ; (/) or suffering the goods to 
be marked and resold, and marked again by the under pur¬ 
chaser, (g) have all been held to amount to acts of delivery, 
sufficient to take away the vendor’s lien, or right of stoppage 
in transitu. On the other hand," if the fde,livery be not com¬ 
plete, and some other act remains to be done by the consignor, 
the right of stoppage is not gone. (A) So, while a vessel is per¬ 
forming quarantine at the port of delivery, and the voyage not 


(a) Sluhey v. Ileywanl, 2 H. Black**. Rep. 504. ILimtrn)n(l v. AtHlurson.rt Bo.'i. & 
Pull. 69. Lord Eiicnborougli, 6 East’s Rep. 627. Joiics) v. .Jones, 8 Mecson & 
Welsby, 4.31. In these casc.s there was an unequivocal act of po.sses^ion„^nd owner¬ 
ship. In othct*'cascs, where only a portion of the poods were delivered, and the in¬ 
tention of the vendee was only to take p.irt of the poods, the right of stopi)ape as to 
the residue has been maintained. Haiison v. Meyer, 6 East, 614. Buckley v. Fur- 
niss, 17 Wenrlell, .504. Tanner v. Scovell, 14 Mees. & Weis. 28. 

(h) Lord Kenyon, 3 Term Rep. 468. 

(c) Hurry v. Mangles, 1 Cainjib. Rep. 452. Sufferinp the goods, Ky agreement, to 
lie /rce of rent, in the vendor’s warehouse, for a time, is still a complete delivery, and 
flcstroys the lien. Bafrett v. Goddard, 3 Mason’s Rep. 107. But as between vendor 
and vemlcc, the lie^ is not divested by un order of vendor, that he holth lo the order of 
vender the goods specified free of rehi, while the goods remain in the same warehouse, 
unpaid for. ‘ Townley v. Crump, 4 Adolph. & Ellis, 58. ^ 

{d) Harman r. Anderson, 2 Cainpb. Rep. 243. ‘ *• 

(e) Hollingsworth a. Napier, 3 Gaines’s Rep. 182. In Akerman a. Humphrey, 1 
Carr. & Pnynu, 53, it was held that the delivery of a shipping note by the cwisignee 
to a third person, with an order to the wharfinger to deliver the poods to sueh third 
jiersoii, did not pass the property so as to prevent a stoppage in transitu hy ihc con¬ 
signor; and that decision was adopted as sound law in Tucker v. ,Ilumplney, 4 Bing. 
Rep 516. 

(f) Ellis a. Hunt, 3 Term Rep. 4'o4. , 

ig) Htoveld v. Hughes, 14 East’s Rep. 308, r' 

(A) Withers u. Lyss, 4 Cumpb. K. 237. Busk v, Davis, 2 Mtaulc & Solw. 397. 
Coates V. Uadtoii, 6 Barn. & Cress! 422. Najlor v. Deunie, 8 Pick. R. 198. 
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at an end, the consignor’s right of stoppage has been 
held not to be divested, even by a premature * posses- * 547 
sion on behalf of the*consignee, {a) That doctrine has, 
however, been since contradicted and overruled by Lord Al- 
vanley, in Mills v. Ball, (b) and by Mr. J. Chainbre, in Oppen- 
heim v. RmieU;{c) and th^ better opinion now is, that if the 
vendee iritercepts the ^oods on their passage to him, and takes 
possession as owner, the delivery's complete, and the right of 
stoppage is gone.^ But if the goods have arrived at the port of 
delivery, and are lodged in a public warehouse, for default of 
payment of the duties, they are not deemed to have come to 
* the possession of the vendee, so as to deprive the consignor of 
his right, (d) ^ 


(o) Holst V. Powiml, 1 ®sp.*K. 240. 

(6) 2 Bos. & Pull. 4%1.' 

(c) .3 Ibirl. 54. 

{d) Northey v. Field, 2 Esp. R. bl3. Nix v. Olive, cited in Abbott on Shipping, 
426. The English .system of warehousing goods was proposed by Sir Robert Wal¬ 
pole, in 173.3, in his Excise Scheme, but not adopted. Its advantages were pointed 
out i)y Dean Tucker, in 1750. The scheme was revived and recommended by Mr. 
Pitt, and digested in a practical shape under the administration of Mr. Addington. 
The statute of 43 Geo. III. ch. 132, laid the foundation of this wise and politic sys¬ 
tem, and the successive statutes on the subject were consolidated by the Act of 4 Geo. 
IV. in 1823, ijnd the whole amended and reenacted by the statute of 6 Geo. IV. ch. 
94, and lastly, by the statute of 3 and 4 William IV. ch. 57, and the Consolidated Act 
of 8«and 9 Victoria, ch. 91, which comprehends*the system as now in operation. The 
ol^ect of the warehousing system is to lodge imported articles in public warehouses of 
special security, ^t a reasonable rent, without payment of the duties on importation, 
till th%y are withdrawn for home consumption, and if reexported, no duty is ever paid. 
It secures the duties on goods lawfully imported for u.se and ^sale in England, and 
relieves the trader from immediate payment in cash, and until the goods arc with¬ 
drawn for home consumption. It allows the .storage even of prohibited goods in Brit- 
ilh warehouses on special security for rt^xjiortation ; and permits the transfer of goods 
in the warehouse, svithout requiring payment of the duties, until they are withdrawn 
for use. If the gogds are destroyed by inevitable accident before they are withdrawn, 
although the gpvernment does not stand insurer for their safety, the duties are uni¬ 
formly rfimitted. A clear analysis of the warehousing provisions is gi\t!n in 1 Bell’s 
Com. 187-190, 5th edit., and in McCulloch’s Dictionary of Commerce,*2d edit. art. 


• t Secomb v. Nutt, 14 B. Mon, (Ky.) 324, 

2 If tlic gowls remain in the custom-house, the righ*t: is not defeated, though the vendee 
has paid the ficig fiti Donath v. Broomheflid, 7 Barr’s R. 301. 

But where the goods have been placed in a public store under the warehousing system- 
the transilus is at an end. Mottram v. Heyer, 5 Denio% B. 629. 
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(3.) Of acts of the vendee affecting the right. 

A resale of the goods by the vendee does not, of itself, and 
without other circumstances, destroy the Vendor’s right of stop¬ 
page in transitu, {a) Bat if the vendor has given to the vendee 
documents sufficient to transfer the property, and the 
* 548 vendee, upon the strength of them, sells the goods *to, a 
bona fide purchaser without notice, the vendor would be 
divested of his right. A bill of lading usually has the word 
assigns: Ihe goods are to be delivered to the consignee or his 
assigns, he or they paying freight; and a great question has 
accordingly arisen, and been very elaborately discussed and 
litigated in the English courts, whether the bill of lading could 
be negotiated by the consignee like a bill of exchange, and 
what le'gal rights were vested in the assignee. In the case oi 
Lickharrow v. Mason, {b) it was'decide^ b^ the K. B.,* that a 


Warehousing System, where the statute of 3 and 4 William IV. is given at large, 
with its numerous and detailed jirovisions. 

The New York Chamber of Commeree, in November, 1842, prejiared and sent a 
memorial to Congre-'S in favor of establishing the warehousing system in the Fnitcd 
States; and in addition to powerful consiilerations in favor of it, the mer^jorial sug¬ 
gested that the warihouisp, or dock warrants, or stoiai/e nceipts, were in England trans¬ 
ferable piipcr, and the holder was regarded as owner of the goods. A flexible and 
desirable security, representing actual property, was thus thrown into eomtnereiili 
circulation. ' 

See Phillips v. Hath, 6 Meeson & \yclf.by, 5^2, on the construction of the Factors’ 
Act of 6 Geo. IV. The Congress of the United States, in August, 1846, ch. 84, estab; 
lished for the linst time a warehouse system. The A t declares that duties on all im¬ 
ported goods shall be paid in eash; but it jirovides that if duties i.rc not paid^ or if 
the importer or consignee shall make an entry in writing for warehousing the same, 
the gooils shall be (,\,c()oSited in the public stores, or other stores agreed on, at the 
charge and risk of the importer or consignee, subject to their prder, on paying the 
duties and expenses, to be secured* by bonds with sureties, but not to be withdrawn 
except in specified parcels; and if satisfactory security be given that the goods shall 
be landed out of the jurisdiction of the United States, or on entry'(or reexportation, 
and the payment of the expenses, &e., the goods may be shipped v.ithont ])ayment of 
duties. That if any goods so deposited shall rcuiuin beyond one year, without pay¬ 
ment of the|duties and expenses as aforesaid, they shall be appraised anc! sold at 
auction, and the surplus proceeds, after payment as aforc.said, shall be paid over to 
the owner or consignee. Goods deposited may also be withdratvn and transported to 
any other port of entry in the United States, with the benefit of drawback under 
si)ccified regulations. * 

(a) Ci aven «. Ryder, 6 Taunt. R.'433. Lord Alvanlcy, 3 Bos. &*Pnir. 47. White- 
house V. Frost, 12 East’s Rep. 614. Stovcld v. Hughes, 14 Ib. 3U8. 

{h) 2 Term Rep. 63. . , 
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ho%$ fide indorsement, for a va^luable consideration, of a bill of 
lading, by the consignee to an assignee, who had no "notice 
that the goods were riot paid for, was an absolute'transfer of 
the property, so as to divest the’consignor of his right of stop¬ 
page in trc^situ, in case of the jendee^s insolvency, as against 
such assignee. There is no case in mercantile law which has 
afforded a greater display of acute investigation. The judg¬ 
ment of the K. B. was reversed in ?he Exchequer Chamber; and 
Lord Loughborough took a masterly view of the whole sub¬ 
ject, and completely overthrew the doctrine of the negotiability 
of bills of lading, (a) The case then went to the House of 
Lords, where Mr. Justice Buller raosUably supported the deci¬ 
sion of the K. B. (6) A new trial was awarded, and a 
special verdict taken, and judgment given thereon without dis- 
cussiorf; the judge^ofrthe K.‘B. declaring, that notwithstand¬ 
ing the decision iti the Exchequer Cliamber, they retained their 
former opinions, [d) The question, therefore, remains, 
to a certain * degreCj still floating and unsettled; though * 549 
it seetns now to be considered as the law at Westmin¬ 
ster Hall, that if a bill^of lading be assigned, bond fide^ and for | 
a valuable consideration, it is a transfer of the property ; and in [ 
the case of the consignee, if it be made without notjee of the \ 
insolvency, of the consignee, the property is absolutely vested in ■ 
the assignee of the consignee, and the consignor has in that I 
case lost his right to stop, (e) ^ It is likewise considered to be * 


(а) Mason v. Lickbarrow, 1 H. Blacks. R. 3.17. , 

(б) 6 East’s* Rep. 17, in nolis. 

(c) 2 H. Slaqks. if. 211. 5 Term Rep. 367. ^ 

• (d) Lickbarrow v. Mason, 5 Term Rep. 683. In France, the debatable nature of 
the sijbjcct has hew strikingly displayed j for the question of the negotiability of bills 
of lading was discussed by such masters of commercial law as Valin and Emerigon, 
and they came Jo directly opposite conclusions. The first maintained that bills of 
lading w%ro negotiable instruments, and the latter denied it. Valin’s pom. tom. i.' 
pp. 606, 607. Emerigon, des Ass. tom. i. 318, 319. By the Code of Commerce, 
(art. 281,f bills of lading may be to order, or to bearer. This settles the question in 
favor of their negotiability. 

*(e) Coxc V. Harding,. 4 East's R. ^1. Cuming n. Brown, 9 Ibid. 506. Morison 


1 But the New York Court of Appeals, in Do|| v. Petrln, 16 N. Y. (2 Smith,) 826, held 
that the consignor’s right to stop in such caio was not gone, if the bill of lading had been 
yoL. 11 . 65 • 
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the law in this country, that the, delivery of the bill of lading 
transfers the property to the consignee; and it seems to be con¬ 
ceded that the assignment of it by the consignee, by way of 
sale or mortgage, will pass the* property, though no actual de¬ 
livery of the goods be made, provided they were tjien at sea.^ 
The rule is founded on sound principles of mercantile policy, 
and is necessary to render the consignee*safe in the acceptance 
of the drafts of his correspondent abroad, and to afford him the 
means of prompt reimbursement or indemnity, (a) 


V. Gray, 2 Binp. Rep. 260. Walter v. Ross, 2 Wash, Cir. R. 283. Wharton’s Dig. 
tit. Vendor, B. b. Ilaille v. S^ith, 1 Bos. & Pull. 563. In Morison v. Gray, 9 
Moore’s ^B. R 484, it mis held, th.it the bona assignee of a bill of lading hS^ 
a snffleient property to stop the coods while in tianmtu, on tlie insolvency of the vcn> ' 
dee, and to sue in his own name the whinfinger who lefused to deliver up the goods. 
But though a bill of lading bi negotmlile, it seems in a late cas," to he doubted whether 
a bill of lading was (onclusne ns between the shipowner and a bond fide, indorsee for 
v,alue. Berkley v. W.itling, 7 Adolph. &. Ellis, 29. In Birckhcad v. Brown, 5 Hill, 
N. Y. R. 634, it was declared that /cMeis of credit and commeicial guarantiee were not 
negotiable instruments, and that no special contracts, other than bills of CKch.mge 
and promissory notes, were negotiable instruments, and no one could sue in his own 
name but an original party to the contract. Lnmourieux v Hewit, 5 Wcpdi 11, 307. 
Watson V. MiLaren, 19 Id 557. 26 Id 425 Miller v. Gaston, 2 Hill, N Y. R. 
188.'^ 

In Thompaon v. Doininy, 14 Mceson & Welshy, 403, it was adjudged that a bill o'i 
lading was not ncgotuihle like a bill of e\(haiig(‘, so as to enable the ir.dorsee to sue 
m ids own name. The indorsement transfers the tight of property in the goods, but 
not the contract itself. The court said that there was no case that went so far.® 

(a) Wright V. Capipbell, 4 Burr. R. 2051. Griffith v. Ingledew, 6 Serg. & Rawle, 

obtained from the owqcr of the goods by a fraud. The olTcct of a consignment of goods 
generally is to vest the property in the consignee: but if the bill of lading is special, to 
deliver the good# to A., for the use of B., the pioperty vests in B., and the action must be 
brought ip his name. Grove v. Brien, 8 How. I^. S. 429. As a general rule, a suit, founded 
on the express contract of the hill of lading, must be brought in the sj^ipper’s or owner’s 
name; an indorsement of the bill will transfer the property m the goods, but not the con¬ 
tract in the bill of lading. Dvws v. Cobb, 12 Barb. R. .ilO. " ^ 

1 It has bepn decided, that where the master signed bills of lading iuihe u^iul form, 
but for goods which were never received on boaid, the shipowner was not responsible, 
though the bill had been transferred to a bona fide indoisee for value. Grant u. Norway, 
English Law Journal Rep., May, 1861, C. F. p.‘9.3. 

3 h seems that the contract with the earner cannot be assigned so as to give the (.sbignoo 
a right of action on the contract, oi; for a breach of it. Howard v. Shepard, Law Journltl 
Rep. Q. B. p. 249, Sept. 1860. ^ ’ 

a In Guniey v. Behrend, 26 E. L. & Eq. 128, the court of Q. B. hejd'ihat a bill of lading 
did not pass the property to a /?de iilorsee so as to divest the right of sloppigo in 
transitu, unless the indorsement was made with the authority of the vendor. 
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* But it ruust not be understood that the consignee can, * 550 
in all ca^es, by his indorsement of the bill of lading to a 
third person, even for^a valuable consideration, and without col¬ 
lusion, defeat the right of the consignor to stop the goods. It 
will depend upon the nature and object of the consignment, and 
the character of the consigifee. As a general rule, no agreement 
made between the ccftisignee and his assignee, can defeat or af¬ 
fect this right of the consignor; afod the consignor’s right to stop 
in transitu, is prior and paramount to*the carrier’s right to retain 
as against the consignee, (a) A factor, having only authority to 
sell, and not to pledge the goods of his principal, cannot divest 
the consignor of the right to stop the goods in transitu, by in¬ 
dorsing or delivering over the' bill of lading as a pledge, any 
more than he could byVlelivery of the goods themselves % way 





429. Inters v. Ballistier, 3 Pick. R. 495. Walter u. Ross, supra. In Conard u. The 
Atlantic Insurance Company, 1 I’eters’s U. 6. Rep. 386, it was decided that the con¬ 
signee, being the authorized agent of the owner to receive the g^oods, his indorsement 
of the bill of lading to a bona fide purchaser, for a valuable consideration, without 
notice of any adverse interest, passed the property as against all the world. This is 
the result of the principle, that bills of lading are transferable by indorsement, and 
pass the property. Strictly speaking, no person but such consignee can, by indorse¬ 
ment of thq,bill of lading, pass the legal title to the goods; but if the shipper be the 
ownw, and the shipment be on his account and risk, he can pass tlie Ibgal title by as¬ 
signment of*the bill of lading, or otherwise ; and it will be good against all persons, 
ejgcept the purchaser, for a valuable consideration, by an indorsement of the bill of 
lading itself. The same principle was declared in Nathan v. Giles, 5 Taunt. Rep. 
h58. A deposit ot the bill of ftiding, without indOj|Kment, will create a lien on the 
cargo to the amount of the money advanced on me strength of the deposit, which 
\frould be superior to the consignor’s right of stoppage. That right came from the 
. courts of equity, and is founded upon equitable consideratioils ; and it consequently 
must yield to a stiM higher equity in a third person. In Louisiana it has been held 
» that goods shipped could not be attached by tlfc creditors of the shipjier, after the 
bill of lading hqjl come into the hand* of the consignee; but they might be attached 
by the creditori of the consignee. M’NeiU v. Glass, 13 Martin's La. Rep. 261. 

(a) Oppenheim w. Russell, 3 Bos. & Pull. 42. The right of stoppage is held not to 
be divasted, diough the goods be levied on by execution, at the suit of i creditor of the 
purchaser, provided it be exercised before the transitus is at an end.a The vendor’s 
lien haS preference ; it is the elder li»|| and cannot be superseded by the attachment 
of a creditor. Snyth r. Goss, I Carapb. N. P. Rep. 282. Buckley v. Furniss, ^5 
» Wendell, 137. Marshall, J., in Hause v. Jndson, 4 Dana’s Ken. R, ll.i 


i Aguirre ». Parraeleo, 22 Conn. 478. Wood t). Yeatman, 16 R. Mon. 270. Cbnira, Boyd 
V. Mosely, 2 Swan, 661. 
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of pledge; and it is the same 4hing whether the indorsee was 
or waa not ignorant that he acted a& factor, (a) If the^assigno'e ' 
of the bill of lading has notice of tuch circa instances as render 
the bill of lading not fairly and honestly assignable^ the right of 
stoppage as against the assignee is not gone ; and ai^ collusion 
or fraud between the consignee and his assignee will, of course, 
enable the consignor to assert hii right. But the mere 
*551 fact that the assignee has notice that * the consignor is 
not paid, does not seem to be of itself absolutely sufficient 
to render the assignment defeasible by the stopping of the cargo 
in its transit, if the case be otherwise clear of all circumstances 
of fraud; though if the assignee be aware that the consignee is 
unable to pay, then the assignment will be deemed fraudulent^ 
as against the rights of the consignor, (b) 

The buyer, if he finds himself unable tp pay for the®gooda, 
may, before delivery, rescind the contract, with'the assent of the 
seller.^ But this right of the buyer of rejecting the goods, sub¬ 
sists only while the goods are in transitu. After actual delivery, 
the goods become identified with his property, and cannot, in 
contemplation of bankruptcy, be restored to the seller; por can 
he interfere and reject the goods, though in their transit, after an 
act of bankruptcy committed ; for this would be to gii^e a prefv 
erepce among creditors, (c) » 


Sir William Scott observed, (d) that this privilege of stoppage 
was a proprietary right, recognized by the general mercantile 



(а) Newsom v. Thornton, 6 East’s Rep. 17. 

(б) Cuming v. Brown, 9 East’s llcp. 506. As long as the vendor of goods de¬ 

livered for exportation retains the receipt given to the cartman, the shipment is not 
complete,^ and the right of stoppage not go.ne. Bradncr v. Jones, N. Y. Legaf 
Observer for March, 1847. ■ ^ 

(c) Smith V. Field, 5 Term R. 402. Bames v. Freeland, 6 Ibid. 80*. Richardson v. 
Goss, 3 B. & Pull. 119. Bartram v. Farcbroiher, 1 Danson & Lloyd, 42.^ Independent 
of the (juestiofi under statutes of bankruj>tcy, it seems to t)e settled, that the Ifendec’s 
con-ent to restore goods, and the vendor’s consent to receive them, revests the prop¬ 
erty in the vendor, and amounts to a re8cissio(|||^f the sale, so as to prevent a seizure 
at the snit of creditors. Atkin a. Berwick, Str. 165. Salte v. Field, 5 Tern», 211. 
Ash V. Pntnam, 1 'Hill’s N. Y. R. 303, 310. 

{d) ■ 6 Rob, Rep. 498. ^ ' 

* ' %>. 


1 See Grout a. Hill, 4 Gray, (Mass.) 861. 
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law of. Europe, as well as by,that of England. It was recog¬ 
nized in .Scotland in 1790;*^'nd the French law has gone very 
far towards the admission of the right, to the full ..extent of the 
English rule. It allows the vendor to stop the goods in their 
transit to ^he Consignee, in case of his non-payment or failure, 
provided the goods haVe not been in the mean time sold bond 
' fide, according to the^nvoices and bills of lading, or altered in 
their nature or quantity, and the estate of the insolvent vendee 
bo indenpmiiied against all necessary expenses and advances on 
acbount of the goods; and the assignees of the vendee will be 
entitled to the goods on payment of the price, [a) The civil 
law, and the laws of those European nations which have 
**adopted the civil law, contain a great impediment to the * 552 
absolute negotiability of bills of lading; for they do not ' 
consider the transfer «f property to be complete, even by sale 
and delivery, without payment or security for the price, unless. 
credit be given. In case of insolvency, the seller may reclaim 
the goods, as being his own property, even from the possession 
of the buyer, {trovided they remain unchanged in form, and dis- 
tinguisjiable from his other goods, [b) This was also the law of 
France, until the commercial code adopted the law of stopping 
in transitu, and rejected the old law of revendication,^as tending 
to litigation and fraud, (c) 

» j 

m 

XII. Of the interpretation of contracts. 

The rules.which have been establishad for the better interpre¬ 
tation of contfacts, are the conclusions of good sense and sound 
logic, applied to the agreement of the parties. • Their object is 
to ascertain with precision the mutuaj. understanding of the con- 
liract in the given case; and, 4ike other deductions of right rea- 
sorf, they have been quite uniform in every age of cultivated 
jurisprudeiicej, The title De Diversis Regulis, in the Pan- 


(а) Code do Commerce, Nos, 576-58P, 582, 

(б) ^co Lord Abi^igor's sketch of the progress of the doctrine of stoppage in tran- 

iitu. Gibson v. Carruthers, 8 Meeson & Welsby, 336. . 

(c) Dig. i8, 1 , 19. Doinat, b. 4, tit. 5, sec. 2, aft. 3. Van Leeuwen’s Com. on the 
Roman Dutch Law. b. 4, ch. 17, sec. 3. Case at St. Petersburg, in Russia, cited in 
Bolitlingk V. Inglis, 3 East’s Rep, 386. Case at Amsterdam, cited in the note to 1 
Bell’s Com. 217, 218. 498. 

66 *• 
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dects, (o) as well as the sententious rules and principles which 
pervade the whole body of the ciyii law, show how largely the 
common law of England is indebted to the .Roman law for the 
code of proverbial wisdom. There are scarcely any maxims.in 
the English law but what were derived from the ij^opiRus; and 
it has been affirmed, by a very competent judge, that if the fame 
of the Roman law rested solely on the single book of the Pan¬ 
dects, which contains the regulce juris, \t virowldi endure 
*553 * forever on that foundation. (6) Besides the authorita¬ 
tive collection of maxims already referred to, there i^ a 
still larger collection of principles in the same condensed shape, ^ 
drawn by one of the modern civilians from every part of the civil 
law, and digested with great diligence and study. It is cofi- 
tained in some of the editions of the Corpus Juris Civilis; and 
in them it immediately precedes the code, (c) 

Among the common-law writers who have made compila- ■ 
tions of this kind, Lord Bacon stands preeminent. In his trea¬ 
tise De Augmentis Scientiarum, there are nearly one hundred 
aphorisms, containing principles which lie at the foundation of 
universal justice, and the sources of municipal law. ,fle de- • 
fines his collection to be Exemplum traclatus de justitia uni- 
versali, sive de fontibus juris; and it is a code proper for the 
study of statesmen, as well as lawyers; for it abounds in prin¬ 
ciples of legislation, as well -as of distributive justice, {d) An¬ 
other work of Lord Bacon consists of his maxims, or elements 
of the common law, being some of those conclusions of reason, 
or condensations of truth, dispersed throughout body o^ the 
law, and worthSy and aptly called by a great civilian, legum 



{a) Dig. 50, 17. ( 

(6) In Wood’s Institutes ot the Civil Law, b. 3, oh. 1, p. 207, there is a collection 
of the most useful and practical rules of tlic civil law to be observejd ip the interpre¬ 
tation of contracts. •* 

(c) It is entitled, Begulse et Sententiie Juris, ex universe corpore Juris Civilis spar- 

sim collectse, et in ordinem aiphabeticum di^estte; and it is the production of J. Hen- 
nequinis, a learned doctor of the civil law. «• . 

(d) Bacon’s Works, vol. vii. p. 439. The aphorisms relate specially to the dignitf 

of the law; to defective and omitt^ provisions ; to the obscurity aud urcertainty of 
law; to retrospective and eomulative laws; to the new digests pf-the laws; to the 
force and value of precedents; to the influence of commentaries and forensic opin¬ 
ions, &c.. ' 0 . * * 
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leges. Ancient wisdom and synence were frequently embodied 
and delivered in this form. And Lord Bacon does not content 
himself with merely setting down his axioms, like ambiguous 
oracles, obscure by their brevity,’and affording little light or di¬ 
rection ; h§ accompanies each of his maxims with a clear 
and ample ^exposition, “ breaking them into cases, and * 554 
opening them with distinctions, and sometimes showing 
the reasons whereon they depend, aqd the affinity they have with 
other rules.” {a) There are other collections of law maxims of 
great value. “ The Grounds and Maxims of the English Laws,” 
by William Noy, attorney-general in the reign of Charles L, is 
a collection of reputation and authority, applicable to every 
^neral head of the law^ In imitation of Lord Bacon, Noy has 
accompanied each of his maxims with cases and precedents, 
affordiflg a copious illwstratioi? of his principles. The collection 
by T. Branch, is fnuch more extensive and complete. It is an 
admirable vade mecum, for the use of the bench and the bar. It 
draws so copiously from the common-law reports and writers of 
the age of Elizabeth, and since that time, that it may be re¬ 
garded ^as the accumulated spirit and wisdom of the great body 
of the English law. The only difficulty is, that the maxims re¬ 
quire study and profound reflection in the application of them, 
especially .as they are unassisted by any commentary, and stand 
■naked in ail the brevity hnd severity of their original abstrac¬ 
tion. {b) ^ 

* The spacQ allowed to the subject ■will only permit me to re¬ 
fer, ^y way of sample, to a few of the more leading rules of 

construction applicable to contracts, (c) * 

_ • ____ 

• (o) See the Preface to Lord Bacon’s i‘ MaKims of the Law." Bacon’s Works, vol. 
iv. p, 10. * 

{b) This work yias originally a* small duodecimo volume, printed at London, in 
1753, entitled, ^rincipia Legis et Equitatis, being an alphabetical collection of Max¬ 
ims, Priticiples, or Rules, Definitions, and Memorable Sayings, in Law and Equity. 
.It sllds very mneh to the utility and interest of the compilation, that it gives, in almost 
every instance, the original author, and" book, and case, from whence th* maxims 
were drawn. The third American edition, taken from the ninth London edition of 
Jloy’s Maxims, edited by Mr. Hcning, was published at Philadelphia, in 1845, by T. 
& J. W. Jolfhsoii; to which was added Francis’s Maxims of Equity ; and Branch’s 
Principia Legis, fShiiing a very valuable collection of legid principles, and with which 
every lawyer should be familiar. 

(c) There is, in ,the American Jurist *for July i^nd October^ 1840, (vol. xxiii. and 
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It may be observed, in the first place, that the rules of con¬ 
struction of contracts are the same in. courts of law and of 
equity,, and whether the contract be under seal or not under 
seal, {a) The mutual intentiqh of the partifes to the instrument 
is the great, and sometimes the difficult object ofunquiry, when 
the terras of it are not free from ambiguity. To reach and 
carry that intention into effect, the law, when it becomes neces¬ 
sary, will control even thp liberal terms of the contract, if 
• they manifestly contravene the purpose ; and many. 

* 555 cases * are given in*the books, in which the plain intent 
has prevailed over the strict letter of the contract, {b) ^ 
The rule is embodied in these common-law maxims: Verba ita 
sunt intelliffenda ut res mag-is valeat quam pereat — Verba debe^O^ 
inte7ilioni inservire; — and in these’in the civil law: In conven- 
tibus contrnhentium volunlaiem 'potius, qvam verba, spectari 
placuit — Qmties in stipulationibus ambigua oratio est commodis- 
simum csl id accipi quo res de qua agitur in tuto sit. (c) In fur¬ 
therance of the rule that the intention of the parties is to be 
ascertained, it is another principle, that plain, unambiguous 
words need no interpretation, and subtlety and refinement upon 
terms would defeat the sense. The bulk of mankind act- and 
deal with^reat simplicity ; and on this is founded tho rule that 
benignee faciendee interpretationes cartarum propter simplicitatem 
laicorum. Words are to be 4aken in their popular and ordinary 
meaning, u;iless some good reason be assigned to show that 
they should be understood in a different sense. Qt^otius in ver- 


xxiv.) a useful collection of the most prominent rules of construction of contracts, 
accompanied f^itli practical illustrations, and a large reference to the authorities sus- 
taining-them. It is understood to be a proda(;tion of a learned and accurate common- 
law jurist. “ A Selection of Legal Maxims, classified and illusfc-ated,” by Ilerbert 
Broom, Esq., London, 1845, is also a valuable edmpilation of the more important 
legal maxims of practical use, and they a^ accompanied with tho exposition of 
them in the'leading cases, and with a commentary upon them which is expjedingly 
instructive, and may be safely recommended to the profession. • 

(а) Thp Master of the Rolls, 3 Vesey, 69^, Lord Ellenborongb, 13 East’s Rep. 74. 

(б) Co. Lilt. 45 a, 301, 1. Lord Uardwicke, in 2 Atk. Rs^p. 32. Lord,Ch. J. 
Wdles, in Parkhurst ». Smith, Willes’s Rep. 832. Bache v, Proctor, Doug. 38f>. 
Donner v. Knight, 1 Taunt. 417. Hotham, B., and Thompson, B., } H.iBlaeks. Rep. 
58.J, 586, 59.5. Lord Kenyon, in Tatlock v. Harris, 3 Term *KS>p. 181. Pothicr, 
Traite des Oblig. No. 91. 

(c) Dig. 45, 1, 80. Ibid. 60, 16, 219. 
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bis nulla est amhignitas ibi nulla exposUio contra verba fienda 
est. Si rmlla sit eonjectura quce ducat alto^ verba intelligenda 
iurU ex' proprietate^ non grammatica sed populari ex usu. {a) 
But if the intention be doubtful,* it is to be sought after by a 

reference to the context, and to the nature of the contract. It 

( • / . 

must be a reasonable constrifction, and according to the subject- 
matter and motive. (6)* Sensus verborum ex causa dicentis acci- 
piendus est^ et secundum subjectam‘'materiam. The whole instru¬ 
ment is to be viewed afld compared in ail its parts, so that every 
part of it may be made consistent and effectual. Ex antece- 
dentibus et consequentibus optima fit interpretatio. So, also, ad 
proximum antecedens fiat relatio^ nisi impediatur sententia. The 
relative same refers to the next antecedent, (c) though the word 
said does only when the' plain meaning of the writing requires 
it: The sense of tjie •instruhient is to be sought, also, by a 
reference to the ufage of the place, or the lex loci, according to 
another of the maxims of interpretation in the civil law. Si 
non appareat quid actum est, in contractibus veniunt ea quce sunt 
moris et consuetudinis in region^ in qua actum est. {d) If 
it be a mercantile case, and the instrument be * not * 556 
clear and unequivocal, evidence of the< usage or course 
of trade at the place where the contract is to be carried into 
effect, is admissible to explain the meaning and remove the 
doubt, (e), * 

'The law places more reliance upon written than oral testi- 
rp6ny; and it is an infl(?xible rule, that parol evidence is not 
admifbsible to, supply or contradict, enlarge or vary, the words 
of a contract in writing.^ That would be the* substitution of 


(a) GSotiusAe Jure, B. et P. 2, 16, 2.» 

{b) 'Ashhurst, J*,'*l Term Rop. 703. Best, Ch. J., 2 Bing. Rep. 522. 

(c) Co. Litt. 20 t>, 385 b. ' , 

(d) 50,^7, 34. Mr. Justire Story, in his Com. on the Conflict qjT Laws, pp. - 
225-233, has enforced the numerous authorities, and by illustrations, ^ho general 
rule, that, in the interpretation of contracts, the law and custom of the place of the 
contract are to govern. 

(e) Webb v. Plummer, 2 Barn. & Aid. 746. Coit w. Com. Ins. Co. 7 Johns'. Rep. 

- -7 - T -^- - -- —• -;-«— 

1 But the 8ituati#n,of the parties, the ^cts to he performed, and the time, place, and 
manner of performance, may be considered in aid of the interpretation. Merrill«. Gore, 
29 Maine B. 840. - - ' 
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parol to written evidence under the hand of the party, and it 
would lead to uncertainty, error, and fraud, {a) Parol evidence 
is received, when it goes, not-to contfadict the terms of the 
writing, but to overthlrow the whole contract, as being fraud¬ 
ulent or illegal; for it then shows that-the instrument never had 
any valid operation; and this rule is supported on*' grounds of 
policy and necessity. So, when a contract is reduced to writmg, 
all matters of negotiation arid discussion on the subject, antece¬ 
dent to, and dehors the writing, are excluded as being merged in 
the instrument. (6) In the case, however, of a latent ambiguity, 
or one not appearing on the face of the instrument, but arising 
entirely in the application of it—as when the person or objecf 
in view is not designated with precision —the maxim fitly applies, 
that amhiguitas verborum latens verificatione snppletvr; nam 
quod ex facto oritur ambiguum verificatione^ facti tollitur. (c) 

The rule that the language of a deed or* contract is to be 
taken most strongly against the party using it, [verba ambigua 
fortius accipiuntur contra proferentem,) though it be a rule, 
according to Lord Bacon, “ drawn out of the depth of reason,” 
applies only to cases of ambiguity in the words, or w^liere the 


385. Gibbon v. Younp, 8 Taunt. Rep. 261. Bottomley Forbes, 5 Bingham,^. 
C. 121. If technical terms are employed, they are to be taken in a technical sense— 
verba arlis ex arte. , ' * 

(a) Piersons v. Hooker, 3 Johns Rep. 68. Jack.son v. Foster, 12 Ibid. 488.- 

(b) Abbott, Ch. .1., in Kain v. Old, 2 Barn. & Cfoss. 627. Pdrkliurst v. Van Cort- 

landt, 1 .Johns. Ch. Rep. 273. Dean v. Mason, 4 Conn. Rep. 42$, , 

(c) Lord Bacon’s Maxims, Re<rula, 23. Cole v. Wendcl, 8 Johns. R. 116. -It is' 
a well-settled nJle, dnd one which has been acknowledged in all the case.s on the sub¬ 
ject, from Oheyney’s case, 5 Co. 68, down to this day, that patol evidence is inadmis¬ 
sible .to supply or contradict, eifiarge or vary, the words of a will, or explain Jhc 
intention of the testator, except in a case of a latent ambiguity arising 3e/iors the 
will, as to the person or subject meant to be described, or to rebt.t a resulting trust. 
Mann v. Executors of Mann, 1 .Johns. Ch. R. 234. Doe v. Chichester, 4 Dow’s R. 
65, 96, Hr.nd v. Hoffman, 3 Halsted’s R. 71. The rule as to the ^bigij,ity^ipplics 
equally to Seeds and to all Ivrittcn instruments. Ibid. Mercs v. Ansell, 3- Wils. 
Rep. 275. The maxim of Lord Bacon, ithat amUgnilaa palem is nevet helped by 
averment, is too general.- It is subject to qnalihcations, and tl^ia is sufficiently shown 
In the learned decision in Fish v. Hubbard’s Administrators, 21 Wendell,’'6pi-^In 
extrinsic cases, parol evidence iff often admitted.to explain a patent anj^biguity. Ducr 
on Insurance, vol. i. Icct. 2, part 1,-^ 16, At the end of the '^Jj^atise of Mr. Wig- 
ram on the Adoption of Extrinsic Evidence, there are observations on -the cases 
relative to Lord Bacon’s rule ebneerning (*atcnt and patent ambiguities. 
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expositioib is requisite to give them lawful effect. It is a rule 
of strictness and rigor, and not to be resorted to but 
where other rules of exposition fail, (o) The *modern *557 
and more reasonable practice is, to give to the language 
its just sen^ and to search for the precise meaning, and one 
requisite to give fair effect *to the contract, withouff adopting 
either the^rule of a rigtd or of an indulgent construction. The 
Roman law maxims of interpretalion in such cases were that 
in dubiis benigniora prceferenda sunt. In obscuris quod minimum 
est^ sequimur — secundum promissorem interpretamur. {b) The 
true principle of sound ethics is, to give the contract the sense 
in which the person making the promise believed the other 
party to have accepted Jt, if he in fact did so understand and 
accept it. (c) 

If tht object of the aoniract be present, an error in the name 
does not vitiate if; as if A. gives a horse to C., (D. being pres¬ 
ent,) says to him, (C.) “ D., take this horse,” the gift is good, 
notwithstanding a mistake in the name; for the presence of 
the grantee gives a higher degree of certainty to the identity of 
the person than the mention of his name. So, if the error con¬ 
sists in the demonstration or reference, and not in the name of 
fjie thing as if A. grant to B. his lot of land called Dale, in 
the parish, of B., in the county of D'., and the lot lies in the 
county of H.,'yet the falsity of the.a#lition does not affect,the 
efficacy of the contract. Many other cases to the like effect are 
put by Lorc^*bacon, and given by way of illustration of the 
rule,* that prasentia corporis tollit errorem nominis, et veritas 
nominis tollit errorem demonstrationis. {d) • 


Bacon’s Matims of Law, No. 3. 

(6) Difr. 45, 1,^^. Ibid. 50,17, 9, 56. However, If the deed from its ambiguity 
creates a doubly the construction is to be favorable to the grantee, an,d there is no 
distinction, in this respect, between the language of the grant itself, an<! that of any 
exception 'or reservation contained in it.' Ch. J. Parker cites the* atfthorities and 
enforces tke rule in his able decision in Cfecheco Man. Co. w. Whittier, 10 N. H. Rep. 
305. , ■ . 

.{c)«Evcry treaty, says Vattel, should be interpreted as the parties understood it, 
when the a«t wm prepared and accepted. Droi! des Gens, b. 2, ch. 17, sec. 268. 
Vide supra, vol. note. • 

(i/) Bacon’s Maxims of the Law, Reg. 25. Smith v. Smith, I Edw.. Ch. Rep. 189. 
Doc V. Cranstoun, 7 Mees. & W. 1. ° 
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. LECTURE XL. 

OF BAILMENT. 

Bailment is a delivery of goods in trust, upon a contract,' 
expressed or implied, that the trust shall be duly executed,' and 
the goods restored by the bailee, as soon as the purpose of the 
bailment shall be answered, (a) “ • 

There are five species of bailment, according to Sir William 
Jones, in his correction of Lord Holt’s enumeration of the dif¬ 
ferent sorts of bailments. 

I. Depositum, or a naked deposit without reward. 

II. MandatinHy oi commission, which is gratuitous, and by 
whfch the mandatary undertakes to do some act about 
the thing bailed. '||^ , 

III. Comrnodatum, or loan for use without pay,‘and when the 

thing is to be restored in specie. 

IV. A pledg-e, as when a thing is bailed to a creditor as a secu- 

. rity for a debt. ‘ _ 

* 559 • V. Locatio, or. hiring for a reward, (b) 


{a) 2 Blacks. Com. 451. Pothier, Traittf du Contrat dc Ddpot, No. 1, ‘ Mr. Jus¬ 
tice Story, in his Commentaries on the Law of Bailments, speak^ of a consignment to 
a factor, as being a bailment for sale; and he applies the term bailment to cases 
which no return or delivery, or rcdelivcry to the owner or his agent, is contemplated. 
But I apprehend this is extending the definition of the term bejo^nd the ordinary 
acceptation of it in the English law. 

(6) Jones’s Essay on the Law of Bailments, 36. Bailments have bflfn reduced, by 
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I shall examine each of them in their order. 

*1. Of depositum. ‘ * 560 

This is a bailment of goods to be kept for the bailor, 
and returned upon demand without a recompense; ’ and as the 
bailee or ^c^ositary derives* no benefit from the bailment, he is 
to keep them with reasonable care; and he is responsible, if 
there be no special undertaking lo the contrary, only for gross 
neglect, or for a violation of good faith, (a) As a general rule, 
he is not answerable for mere neglect, if the goods be injured or 
destroyed while in his custody, if he takes no better care of his 
* own goods, of the like value and under the like circumstances, 
a^id they be also spoiled or destroyed, (b) Mere neglect, in such 
case, is not gross neglect, since the latter is tantamount in the 
mischief it produces tt> a 'bre?ich of good faith, and it usually 
implies it; but wliether fraud does or does not, in point of fact, 
accompany gross neglect in a depositary, he is still responsible 
for it in law. Gross neglect, as was observed by Ch. J. Par¬ 
ker, {c) bears so near a resemblance to fraud, as to be equivalent 
to it in its effects upon contracts. Gross neglect is the want of 
that care which every man of common sense, under the circum¬ 
stances, trikes of his own property, (t/)^ ^ 

a late master-haniL to three kinds: 1. ThO'C in which the trust is for the benelitof 
the Junior, and Avhich embrace deposits and mandates 2. Those in which the trust 
is for the benefit of the bailee, as the commoddfmii, or gratuitoii'. loan for 11 - 50 . 3. 'those 
in*whieh the trust is for the benefit of both parties, as pledges or pawns, and hiring 
and Itttiiig to hire. Story’s Com. on Bailments, § 3. 

(*«) Quid nulla utililas ejus versalur upud tjurm depositur, merito dolus prastatur solus. 
Dig. 13, 0, 5. Foster n. The Essex Bank, 17 Mass. Rep. 479. Lafarge r. Morgan, 
11 Martin’s La. R. 4^2. Doorman c. Jenkins, 4 Neville & Manning, 170. In tbi.s 
lust case it was held, that what would a^nount to gross negligence, was a question for 
a jury. The law ftiiscs an assumpsit in all cases, even in that of a gratuitous bail¬ 
ment, that the ha*l^e will keep and deliver, safely and securely, which means due care 
in all cases, bu^ the degree of care varies according to the nature of the Jiailment, and 
becotnes«stringent in cases of carriers and bailees for hire. Ross v. Hill*2 Alan. G. & 
Scott’s R. 877. • 

(b) See Foster u. Essex Bank, infra, p? 563, n. d. 

(c) 17 Muss. Rep,500. 

Jones's Essay, 118. Lord Holt, in Coggs v. Bernard, 2 Lord Raym. 913. In 

- -- —- - 

t And a bailor rrtftst prove a demand and refusal before he can recover. Phelps v. Bost- 
wick, 22 Barb. (N. Y.) 314. ^ 

‘■i The distinction between the different degrees of negligence has met with the dis-appro- 
VOL. II. 66 
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*561 *The main inquiry in the case is, what is the duty, 
and what is the responsibility of the bailee. The general 
measure of diligence requisite in every Species of bailment is 
regulated, in a greater or less degree, by the«nature and quality 
of the thing bailed, and by the understanding and j^)rac1ice of 
the city or country in which the parties resided or happened to 
be. Diligence is a relative term ; and it is evident that what 
would amount to the requisite diligence at one time, in one 
situation, and under one set of circumstances, might not 
amount to it in another, {a) The deposit is to be kept with the 
ordinary care applicable to the case under its circumstances, 
and the dej)ositary cannot make use of the thing deposited 
without the consent of the bailor expressly given or reasonably 
implied, (b) 

I ^ 

the ei\il Itiw, gross negligence was termed magna culpa, or Intu culpa, and it was in 
sonic case's deemed c<iuivalcnt <b fraud or deceit. Lord Ch. J. Tmdal, in 2 Manning 
&. Oranger, S.')2, 1 Adol. & EllLs, N. S. 38, say, that it aLo, in the English law, 
approximates to and cannot he distinguished from dolus rnalus, or misconduct. 
But it is not fraud by inference of law, but a matter of fact for a juiy. Wilson 
r. Y. & M. U. Rond, 11 Gill & Johnson, .58. R was put by Paulas for fiaud, and 
by Ulpian it was held to be plainly assimilated to fiainl. Maipiu ucplpp'ula culpir 
viiiipia culpa dolus Pst. ImIu culpa plane dolo campaiubitur. Dig. .50, IG, 226. 
Ibid. 11,6, 1,1. It was not understood by the civilians to be absolutely'liand, but 
only the presAmptive evidence of fraud, when applied to cases of trust. In many 
other eases the pre.sumption was not raised. It w as not held to Ive such under the 
Cornelian law, ne tn/we/eye c«/y>a f«ta "/iro dolo utcipilur. Dig. 48, 8, 7. Proculus 
would not admit that/a/a amounted to dolus; but Nerva and Celsus insisted 

that It amounted to the same thing, in effect, when a|ijjlied to bailifient, for though'u 
person had not oidinary care, yet, if he bestowed less care than was'brdiiiaiy foyhim 
on a thing confided to his care, it was evidence of bad faith. Dig. To, 3, 32. L'ulpeiiu 
tauim dolo proxtmam cciUlueri <juis merito dixerit. Dig. 43, 26, 8, 3. Deceit (dolus) is 
any subtle contrivance, by words or acts, with a design to circumvicnt. Fraud imjioi ts 
damage or detriment. ' , 

(a) Batson v. Donovan, 3 Barn & Aid. 21. Story’s Com. on Ba,dmcnts, ^ 11-17. 
(i) Dig. 16, 3. 2'J. Pothier, Traite de Depot, No. 34. Story’s Com.89-92*. 

bation of somb recent eminent authorities. See the opinion of the court in Sfeamboat 
New World v.'King, 16 flow. U. S. 469, and Mr. Wallace’s note to Coggs v. Bernard, 1 
Smith’s L. C. (Am. ed.) 82. Negligence is dciined by Raroii Alderson to be “either the 
omitting to do something that a reasonable man would do, or the doijig something that a 
reasonable man would not do; in either case causing mischief to a third party, not inten¬ 
tionally, for then it would not bo negligence.” Blythe. Waterworks, 88 1^,. 1^. & liip 
506-8. In McNabb v. Lockhart, 18 Geo. 495, it vras held that a inamJ^Vary is liable for 
gross negligence only, which i.s doloproximus ; that is, omitting that fare, which even the 
most inattentive and thoughtless never tail to t^c of their own concerns. 
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In BoniavUs case [a] the depositary had a chest containing 
plate and jewels deposited with him. The chest was locked, 
and he was not informed of the contents. In the night his 
house was broken open and plundered, as well of the chest with 
its conteritg as of his own goods. fliVn attempt was made to^ 
charge the bailee; but there was no foundation for the charge, 
since the bailee used ordinary diligence, and the loss was by a 
burglary; and it was accordingly Tield that the bailee was not 
answerable. Such a bailee, who receives goods to keep gratis^ 
is under the least responsibility of any species of trustee. If 
he keeps the goods as he keeps his own, though he keeps 
his own negligently, he is not answerable * for them; for * 562 
tlfe keeping them as he Jceeps his own, is an argument 
of his honesty. “ If,” says Lord Holt, “ the bailee be an idle, 
careless, drunken fellow, and efimes home drunk, and leaves all 
his doors open, Ify reason whereof the goods deposited are 
stolen, together with his own, he shall not be charged, because 
it is the bailor’s own folly to trust such an idle fellow.” (6) As 
he assumes the trust gratuitously, he is bound to good faith. 
He is only answerable for fraud, or for that gross neglect which 
is evidence of fraud.. Indeed, if such a bailee had undertaken 
tp keep the goods safely, yet, as he hath nothing for keeping 
the/n, he jivould not be responsible for the loss of them by 
violence, (cj . * 

(a) Year Book^ 8 Edw. 11. ^itz- Abr. tit. Detinue, pi. 59 ; and cited by Lord Holt, 
in 2 Lftrd Raym. 9^14, and in Jones on Bailment,, 28. 

(^)) The civil law did not exact of the depositary any greater^ diligence than that 
he was wont to bestow on his own property under the like circumstances; and the 
civil law has been folfowed, in this respect, by Bracton, Holt, and Sir William Jones. 
ITig. IG, 3, 32. Bracton, lib. 3, 99 b. ‘^Lord Raym. 914. Jones on Bailment, 90- 
9.3. Xt was con.sidJl-ed that there was no just ground to infer bad faith in such a case. 
If the depositor knew the general character, employment, and situation of the deposi¬ 
tary, or was presumed to know them, the rule of the civil law is a sound (ind just rule. 
But if thtfdcpositor did not know these circumstsinccs, then it has been itcld, that the 
depositarj^ is bound to bestow ordinary care on the deposit, though he docs not on his 
own goods; and that such care is to be ascertained withmit reference to the character of 
lilt’ depaeltary. The William, 6 Bob. Rep. 316. Story’s Com. ^ 64, et seq. Great 
stit'ss Is, and ought to be, laid upon the habits, employment, and character of the de¬ 
positary, and^hejjare to bo taken into consideration. In Sodowsky v. McFarland, 3 
Dana’s Ken. R. 2(fb„it was held, that a mere depositary or mandatary was liable only 
on account of loss from his culpable negligence. ^ 

(c) Lord Holt, in Coggs v. Bernard, 2 Tiord Raym. 915. Jones on Bailment, 44. 
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* 563 * The Roman law was the same as to the responsibil¬ 

ity of a depositary. He was only answerable under 
that law for fraud, and not for negligence. He was not an¬ 
swerable if the thing had been* stolen from him, even though it 
had been carelessly kept. • He who commits his goods to the 
care of a negligent friend, must ‘impute the loss not to his 
friend, but to his own want of prudenbe; or, as Bfacton, (a) 
who copied this rule from the Institutes of Justinian, (b) ob¬ 
served, he must set down the loss to the account of his own 
folly.^ 

Lord Coke (e) laid down a different doctrine on the subject 
of the responsibility of a depositary. It was held, in South- 
cote's crt5C,'that where a person received goods to keep safekj^ 
and they were stolen by one of his servants, he was responsible 
to the bailor for the loss. The reason of the decision was, that 
there was a special acceptance to keep saftly, and the case 
afforded an inference that the bailee had not used that ordinary 
care and diligence which such a special acceptance required, 
and the goods were stolen by one of his own servants. It is 
supposed, by Sir William Jones, (d) that the case itself may be 


Lord Holt Wlowcd the lanirniipe of the civil law, and Miid that pross Beplipence ifi 
the case of hadinent was “looked upon as an evidence of fraud” " Ncplect is a 
deceit to the hador; for whenJic intrusts the badcc, upon his undertaking, to be care¬ 
ful, he has put a fraud upon tlie bailor by being neglipent.” Sir Wdliain Jones cx- 
presncfl himself too strongly, as Mr. Justice Stoiy, in his Commentaries, has, I think, 
clearly shown, when he laid it down as a rule of the common law. that gross nej^i- 
gcnce was efjuivalent to fraud. It may arise from mere thoughtlcssnc'.s or absence 
of mind, and consist, in some cases, with honesty of intention ; but it is looked u/iori as 
nvideiire of fraud, and it would rctiiiire strong and peculiar circumstances to rebut that 
presumptionr Latm culpie /inis est^ non inttUigere id quod omnes inUlligunt. Dig. 50, 
16, 2M. 

(a) Lib. 3, eh 2, 9'J b. 

(b) Inst. 3, 15, 3. , " 

(c) Co. Litf. 89 a, b. 4 Co. 83 b. , 

(d) Jones ‘on Bailment, 42, 43. The opinion of the C. B., in Kettle v. Bromsnll, 

Wildes’s I{e{). 118, goes in support of the point in judgment in Southcote’s case ; hut 
in the cas** of Foster v The Essex B.ink, IT'Mass. lie]). 479, the doctrine of that case 
is held to be exploded. In this last ctvsc there was a special deposit of gold coin in a 
hank, and the cashier embezzled it, with the other property belonging to the hank , Ivit 
as there- w;ls no evidence of gross negligence on the part of the hank,* tlie hanking 
corporation was held not liable to the dcposifbr. , ^ 

1 Knowles V. A. & St.'L. R. R. 38 Me. 65. 
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• 

good la^; but the doctrine which Lord Coke deduced from it 
was not warranted by the ca'se, nor by reason, or the general 
principles of law. Lord Coke said there was no difference 
between a general,acceptance to keep, and a special 
acceptance to keep safely ; ’ and he * advised every one * 664 
who received goods to keep,* to accept specially to keep 
as his ow*!!, and then Ife would not be responsible for the loss 
by theft. But the judges of the H. B., in Coggs v. Bernard, {a) 
expressly overruled every such deduction from Soutkeote's case; 
and they insisted that there was a material distinction between 
a general bailment and a special acceptance to keep safely. 

• Lord Holt was of opinion that Coke had improved upon South- 
cqte^s case, by drawing conclusions not warranted by it; and 
this has been shown hiore fully, and with equal acuteness 
and learning, by Sir William Jones; and I would recommend 
what he says upon that case as a fine specimen of judicial 
criticism. 

If the depositary be an intelligent, sharp, careful man in re¬ 
spect to his own affairs, and the thing intrusted to him be lost 
by a slight neglect on his part, the better opinion would seem 
to be, rtiat he then is responsible. Pothier (6) says, that this 
has been a question with the civilians ; and he is of opinion the 
depositary would be liable in that case ; for he was •bound to 
that same kind of diligence which he uses in his owm affairs, 
and an omission to bestow it was a breach of fidelity. But he 
admits that it •would not be a very suitable point for forensic 
discussion to*exaraiue into the character of the depositary ; and 
that the inquiry into the comparative differenpe between the 
attention that he bestows on his own affairs, and. on the interest 
of others, would be a little difficult. ‘An example is stated by 
Pothier, (c) t^ test the fidelity of the depositary. His house is 
on fire, and he removes his own goods, and those of the bailor 
are burned f is he then responsible ? He certainly is,Vf he had 
time to remove both. If he had not, Pothier then adhiits that 
a breach of faith cannot be imputed to him, for having saved 
his oA^n effects in preference to those of another* intrusted to his 

(«) 2 Lord Rayj».^909. (6) ContRit do Depot, No. 27. (c) Ibid. No. 29. 


1 See ou this point, Ross v. Hiy, 2 Man. G. & Scott’s R. 877. 
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keeping. But if the goods intrusted to him were much 
• 565 * more valuable than his own, and as easily removable, 
then he ought to rescue the depositfed goods, and to look 
to them for an average indemnity for the lofjs of his own. 

There are several cases in which a naked depositary is an¬ 
swerable beyond the case of gross neglect. He is' answerable, 
1. When he makes a special acceptance to keep the goods 
safely. 2. When he spontaneously and officially proposes to 
keep the goods of another. He is responsible in such a case 
for ordinary neglect; for he may have prevented the owner 
from intrusting the goods with a person of more approved 
vigilance. Both those exceptions to the general rule on the ' 
subject are taken from the Digest (a) and stated by Pothigr 
and Sir William Jones, {h} 3. A third' exception is, when the 

depositary is to receive a compensation (or the deposit, qlt then 
becomes a lucrative contract, and not a gratuitous deposit, and 
the depositary is held to ordinary care, and answerable for 
ordinary neglect; and the same conclusion follows, when the 
deposit is made for the special accommodation of the deposit¬ 
ary. A warehouseman, or depositary of goods for hire, being 
bound only for ordinary care, is not liable for loss arising from 
accident, when he is not in default; and he is not jn default 

I e 

when he exercises due and common diligence, (c) But he is 
bound to see that the place .in which the articles deposited with 
him are kept, is fit and properly secured for their reception and 
safety, (d) In the case of goods bailed to be kept for 
*566 hire, *if the hire be intended as a cornpensatioft for 
house-room, and not as a reward for diligence and care, 


Dig. 10, 3, 1, 35. • 

(6) rotliicr, Contnit lie Depot, Nos. 30, 31, .32. Jones on Bail; icnt, 47, 48. The 
French Code Civil, art. 1927, 1928 Code of Louisiana, art. 2908, 2909. Mr.’Jus¬ 
tice Story, in hw Commentaries. 81,82, Ihid. ^ 215, questions th'e equity of the rule 
of the civil /aw, wliich ex!ict.s more than ordinary diligence from a'bailco^who be¬ 
came such ly his spontaneous and ofIii ion.s offer. He says it i.s punisiiing a friend 
rather than a stranger, for an act of disintcBested kindness, • 

(c) Garside v. The Proprietors of The Trent Navigation, 4 Term Rep. 581. Cailiff 
V. Danvers, Peake’s Cus 114 Thomas r. Day, 4 Esp. N. P. 11. 262. lie' is not 
responsible, if not chargeable with ncgligincc, though the goods be stolen or embez¬ 
zled by hi,-) storekeeper or servant. Schmidto;. Blood, 9 Wendell^aos 

Ifl) Leek V. Macstaer, 1 Campb, Rep. 138. Clarke v. Earns'naw, Gow’s Rep. 30. 
See also to the same point, 1 Bell’s Com. 4,^8. 
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the bailee is only bound to take the same care of the goods as 
of his own ; and if they be stolen by his servants, without gross . 
negligence on his part, he is not liable. This was so ruled by 
Lord Kenyon, in Ij^nucane v. Sniall. (a) 

While on the examination of this contract of. gratuitous 
bailment, art'd which in the civil law is termed depositnm, I have 
been struck with the* learning and sagacity of Sir William 
Jones. But after studying Lord Holt’s masterly view of the 
doctrine, and especially the copious treatise of Pothier, the 
admiration which was excited by the perusal of the English 
treatise, has ceased to be exclusive. Pothier’s essay on that 
* particular species of bailment is undoubtedly superior in the 
extent, precision, and perspicuity of its details, and in the apti- 
*tude of the examples *by which he explains and enforces his 
distinetions. • 

V * 

The person who has only a special property in, or a mere 
naked possession of a personal chattel, may deposit it, and hold 
the bailee responsible. (6) But the rightful owner may follow 
his property into the hands of the bailee, or of a third person ; 
and, in a case of disputed claim upon goods in the hands of a 
depositary, he must, for his own indemnity, compel the claim¬ 
ants to jnterplead. (c) The possession of the depositary is, for ’ 
many purposes, deemed in law to be the possession*of the de- 
• positor, for the better security of lys right, and the enlargement 
of his remedies. 

• The depositary is bcflind to restore the deposit, upon demand, 
to the bailor^ from whom he received it, unless another , 

* person appears to be the right owner.^ The Jaailee has * 567 
a good defence against the bailor, if the bailor had no 

•valid title, mid the bailee oi^ demaifd delivers the goods bailed 


(а) 1 Esp. N. b. Rep. 315. If a horse be taken from a naked deposit.iry by au- 

thority^of la'^, as on Ji. fa. ajrainst the owner, he is not responsib\. Shelbury v. 
Scotsfol’d, Yelv. Hep. 23. Edson v. Weston, 7 Cowen's Rep. 278. , 

(б) Avmory v. Deianiirle, 1 Str. Rcp.»!>U5. Rooth v. Wilson, 1 Barn. & Aid. 59. 
(c) Thorp V. Burling, 11 Johns. Rep. 285. Brownell v. Manchester, 1 I’lck. Rep. 

232. * Taylor v. riumer, 3 Maule & Sclw. 562. Rich u. Aldred, 6 Mod. Rep. 216. 


' And if he deliver to the bailor in good faith, fiot knowing the claim of the true owner, 
he is not liable to the latter. Nelson v. Jonsou, 17 Ala. 216. 
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to the rightful owner, {a) ^ He is to deliver it in the state in 
which he received it, and with the profits or increase which it 
has produced; and if he fails in either of 'these respects, he be¬ 
comes responsible. (6) He is ^equally so, ap we have already 
seen, if he has been wanting in fidelity, or in that ordinary care 
applicable to his situation, charactw, and circumstWees, which 
is evidence of it. It has been made a •question, whether the 
depositary could lawfully restore the article deposited to one 
out of two or more joint owners, and when the thing was inca¬ 
pable of partition. Sir William Jones (c) refers to a case in 
12 Hen. IV. 18, abridged in Bro. tit Bailment, pi. 4, where it 
was held that one joint owner could not alone bring the action ‘ 
of detinue against the bailee; for if they were to sue sepa¬ 
rately, the court could not know to which of them to deliver the' 
chattel. The Roman law [d) states the case of a bailm^pnt of 
a sum of money sealed up in a box, and 'one of the owners 
comes to demand it. In that case, it is said, the depositary 
may open the box, and take ont his proportion only, and deliver 
it. But if the thing deposited cannot be divided, then it is 
declared that the depositary may deliver the entire article to the 
one that demands it, on taking security from him for thUt pro¬ 
portion of the interest in the article which does not belong to 
him; and if he refuses to give the security, the depositary's to 
bring the article into court. ^ This implies that it would not be 
safe to deliver the thing to one alone; and the rule was correctly 
laid down by Sir William Jones. If the persons claiming as 
deppsitors have adverse interests, the deposit is to 'be delivered 
to him who is adjudged to have the right; and it cannot be 
safely delivered, until the adverse interests are. settled. The 
claim may be settled at la^ in the action of detinue, in which,* 


(а) King y./1iehard.s, 6 Wharton, 418. » 

(б) Potliier, i.'ontrat de Mapdat, n. 58, 59. Prdt a Usage, n. 31,33, 73, 74.' Game 

V. Harvie, Yelv. Hep. 50. Coggs v. Bernard, 2 Lord Raym. 909. Civil Code of 
LouLsiana, art. 2919. ‘ 

(c) Essay on Bailment, 52. (d) Dig. 16, 3, 1, 36,.37. 


' 4 

1 Cheesman v. Exal], 4 Eng. L. & Eq. 488. See Bates v. Stanton,'1 l>uer, 79; Pitt v. 

Albritton, 12 Ired. 74; Beach v. Berdell, 2 Duer, 327. 

/ 



OP PERSONAL PROPERTY. 


789 


LEO. XL.1 
• ■’ 

by th^ process of garnishment^ the rival claimant is brought into 
the suit. But a more convenient and extensive remedy is af* 
forded in equity, by a bill of interpleader, which may be applied 
to all cases in whioh conflicting‘claimants of the same 
debt or duty have * interfered, and apprised the depos- * 568 
itary of thdir demand upoTn him for their deposit, {a) 

And in the case of a ^oint bailment, the deposit cannot safely 
be restored by the bailee, unless dll the proprietors are ready to 
receive it, or one of them demands it with the consent of the 
rest, [b) The depositary has, perhaps, strictly speaking, no 
property, general or special, in the article deposited, (c) He 
* has only the naked custody or possession, and he cannot use, 
and much less dispose^ of the subject without the express or 
presumed permission of the depositor, and whether the case 
will oP will not warrant the presumption of that permission, 
will depend upoTi circumstanees. {d) But his right of posses¬ 
sion gives him a right of action, if his possession be unlawfully 
disturbed, or the property injured, (e) If he sells the goods 


(а) M* Justice Story says, that where the parties claim in absolutely adverse rights, 
not founded in any privity of title, or any common contract, the bailee must defend 
himself as w^ll as he may, for he cannot compel mere strangers to interplead. Com. 
on Bailments, § IJO. This, if it be a rule in chancery, is a, defect in ti?e equity pro¬ 
cess and jurisdiction greater than I had apprehended. Interpleader is where the de¬ 
positary holds as depositary merely, and thc*claims are made against him in that 
character only. The plaintiff must not be under any liabilities to cither of the de- 
fttidants, beyond-fliose which af^se from the title to the property in contest. Lord 
Cottwham, in Crawshay v. Thornton, 2 Mylne & Craig, 1, 19, and in Hoggart w. 
Ciltts, 1 Craig. &, Ph. 197. 

(б) May n. Harvey, 13 East’s R. 197. The Code Napoleon ^ays, that the deposi¬ 
tary must not give ap the thing deposited, except to the order of him who deposited 
k; and if he who made the deposit dies, and therff be several heirs, it must be yielded 
up to them each ^cording to his share and portion; and if the thing deposited cannot 
be divided, the hlirs must agree among themselves as to the receiving it. Art. 1937, 
1939. The Civil tHodeof Louisiana has adopted the same provisions ; /Wt. 2920, 2922; 
and bot^ these codes leave the inference to be drawn, that if the thing »e indivisible, 
it cannot safely be delivered to one or two or more claimants, without their joint 
agreemeftt or consent. See, also. Story’s Comm. §§ 114-116, as to the duty of the 
depositary in respec^ to delivery in cases of a joint bailment. 

^ (c) Story's Com. on Bailment, § 93. 

(d) Hig. J6, 3, 29. Pothier, Traitd dc Despot, n.*34. French Code, Civil, art. 1930. 
Code of Louisialjji, art. 2911. Story’sk'Com. ^ 89-92. 

(e) Dig. 16, 3, 1 Bell’s Com. 257. Booth v. Wilson, 1 Barn. & Aid. 59. 

Hartop V. Hoaro, 3 Atk. Rep. 44. 1 Wi^s. Rep. 8.’ Lord Coke, in Isaack v. Clark, 
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deposited for a particular purpose, in breach of his trust, the 
bond Jide purchaser, without notice, is not protected against the 
real owner, (a) ^ The same reasonable care is requisite, in the 
case of goods coming to one’s possession by finding, as in the 
case of a gratuitous deposit, (b) 

I* *• 

- 11. Of Mandatum. " 

Mandate is when one unde'Hakes, without recompense, to do 
some act for another in respect to the thing bailed. In the case 
of a deposit, says Mr. Justice Story, (c) the principal object of 
the parties is the custody of the thing, and the service and labor 
accompanying the deposit are merely accessorial. In 
• 569 the case of a mandate, the labor and * service are thV3 


2 Bulst. Rep. 311. Story’s Com. § 93. Moore v. RobiTfsoii^j ^2 Barn. & Adol. 817. 
Sec infra, p. 585. The general rule is, that actual and lawful possession of personal 
property is suflBeient to maintain trespa.ss or trover against all persons except the 
lawful owner. Armory w. Delamirie, 1 Str. 505. Fisher d. Cobb, fi Vermont K. 622. 
Giles V. Grover, 6 Bligh’s Rep. N. S. 277. Sutton v. Buck, 2 Taunton’s li. 302, 
Oughton u. Seppings, 1 Barn. & Adol. 251. Story’s Com. 93, 94. In Aliller v- 
Adsit, 16 Wendell, .335, it was held, after a learned discussion, that rcplcvnijWould lie 
by a receiptor of goods taken on execution against a mere wrongdoer. Sec, in Story 
on Bailments, ^ 124-135, an instructive digest of the law in the New England states, 
in respect to vlie rights of the parties in the case of goods attached by public oflieers,' 
on mesne process for dclits, and bailed to some third person, to be forthroming nj)on 
demand, or in time to respond to the judgment. Though the bailee has no property 
whatever in the goods, and hut a mere naked custody, yet the better opinion would 
seem to be, that his possession is a .sufficient ground fyr a suit against a wrongdoer. 
It has been so decided in New Hampshire, in Poole e. Symonds, 1 «N. II. Rep^289, 
and this is the principle in the case from Wendell. Thayer v. Hutchinson, 13 Ver¬ 
mont Rep. 504, S. P., The bailee, having a special property, recovers only the v.alue 
of his special property ns against the owner; hut the value of the whole property as 
against a stranger, and the balance tcyond the special property, he holds for the gen¬ 
eral oVner. White c. Webb, 15 Conn. Rep. 302. f 

(а) See supra, p. 325. •- 

(б) Doct. & 8 mi. Dial. 2, ch. 38. Lord Coke, in Lsaaek v. Clark, '2 Bulst. Rep. 312. 

Story’s Com.y^ 8.5-87. Mr. Justice Story, in his Com, on Bailinents,*§ .83, 2d edit., 
considers the case of goods or chattels placed on tlui land of another, by unaVoidable 
casualty or necessity, as an involuntary deposit, and that the owner of the aivieles, in 
a case free from negligence or fault on his part, may enter and take them away, with¬ 
out being r hargeable in trespass. See supra, p. 339; and also Uie American •(Jurist 
for January, 1839, (vol. .xx.) wher^ the subject is learnedly examined. *' 

(c) Story's Com. § 140. , ’ 

• *. 

__ » _ _________ 

1 .Sec McMahon v. 81910 , 12 Penn. 229. 
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principal objects of the parties, and the thing is merely acces¬ 
sorial. 

If the mandatary Undertakes to carry the article from one 
place to another, }\p is responsible only for gross neglect, or a 
breach of good faith. But if he undertakes to perform gratui¬ 
tously sonie»Vork relating to it, then, in that case, .Sir William 
Jones maintains that Mie mandatary is bound to use a degree of 
diligence and attention suitable to the undertaking, and ade¬ 
quate to the performance of it. (a) ^ The doctrine declared in 
Sheills V. Blackhurne, (b) is, that the mandatary’s responsibility 
is not greater in the latter case than in the former, unless his 
• employment implies competent skill. Mr. Justice Story (c) 
considers that Sir William Jones has expressed himself inac- 
truratoly on this point*^; and he discusses the merits of the 
distinction with great force and accurate research. It is ad- 
mitted by Sir William Jones, that a bailee of this species ought 
regularly to be answerable only for a violation of good faith; 
but if ho does undertake a business which requires a degree of 
diligence and attention for its performance, that diligence ought 
to be required of him, unless he assumed the task at the pressing 
solicitafion of the party interested, and without any pretensions 
to competency, (d) 

A distinction exists between nonfeasance and misfeasance, 
that is, between a total omission to .do an act which one gratui- 
toLfely promises to do, and a culpable negligence in the execu¬ 
tion of it. Ilf is conceded in the English, as well as in the 
Ronsau law,*J;hat if a party makes a gratuitous engagement, 
and actually enters upon the execution of tlip business, and 
does it amiss, through the want of due care, by which dam- 



(a) Jones en Bailments, 40, 53. In Wilson v. Brett, 11 Mee. & W. 113, it was 
declared, that a gratuitous bailee, when his profession or situation is su^i as to imply 
the possession of competent skill, is liable for neglect to use it. 

(b) 1 H. Blacks. Rep. 158. 

(c) Stoi'-y’s Com. ^ 174-188. 

(d) Sec the opiniyn of Judge Porter, of Louisiana, referred to in a subsequent 
pa^c, under this head, in favor of the distinction made by Sir William Jones. 

- : * - ^ - 

1 So if he enters upon the performance of tho undertaking, he is bound to pursue in¬ 
structions. Followcs V. Gordon, 8 B. Moif. E. 415. 
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*570 age ensues to the other party, an action will *lie for 
this misfeasance. But Sir William Jones contends, that 
by the English law, as well as by the Roman law, an action 
will lie for damage occasioned by the n^n-performance of a 
promise to become a mandatary, thpugh the promise be merely 
gratuitous. There is no doubt tha'c is the doctrinls of the civil 
law; but it was shown by the Supreme (L’ourt of New York, in 
Thorne v. Deas^ (a) that Sir William Jones had mistaken some 
of the ancient English cases on this point, and that the uniform 
current of the decisions, from the time of Henry VII. to this 
day, led to the conclusion, that a mandatary, or one who under¬ 
takes to do an act for another witliout reward, is not answer- ‘ 
able for omitting to do the act, and is only responsible when l^e 
attempts to do if, and does it amiss, fn other words, he is re¬ 
sponsible for a misfeasance, but not f<^ 1 r a nonfeasancr, even 
though special damages be averred. • 

In the great case of Co^ga v. Bernard^ the defendant under¬ 
took, gratis, to carry several hogsheads of brandy from one 
cellar and deposit them in another; and he did it so negligently 
and irnprovidently, that one of the casks was staved and the 
brandy lost. The K. B. held, that the defendant was answer¬ 
able for the damage, on the ground of his neglect ami careless¬ 
ness, though he was not a common carrier, and though he was 
to have nothing for his trouJjle. If the mischief had happened 
by any person who had met the cart in the street, the bailee 
would not have been chargeable ; but" the negl&t or want of 
ordinary care .in that case was a breach of trust and a biVach 
of trust, undertaken voluntary, is a good ground of action. 
Lord Holt admitted, that if the agreement had been executory, 
or to carry the brandy at a future,time, the defend^yut would noi 
have been bound to carry it; but in the case be,fore him,-the 
delendant had actually entered upon the ejfecution of the 
* 571 trust, and * having done so, he was bound to use a,degree 
of'diligence and attention adequate to the performance 
of his undertaking, (b) 


(a) 4 Jolins. licp. 84. Elsec v. Gatward, o Term Rep. 143, S.^*- 

(b) Koceiving a letter to deliver, or money to pay, or a note ty a bank to collect, 
and Ijy negligence omitting to pel-form the o-ust, the mandatary, though acting grata- 
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The case of J^lsee v. Gatward {a) is a decision of the K. B. 
to the same point. It,was decided, upon the doctrine of Cog^s 
V. Bernard^ arid of the ancient authorities referred to by the 
court in that case. * The court recognized the justness of the 
distinction,,that if a party undertakes to perform a work, and 
proceeds to ?;he employment, he makes himself li^bU for any 
misfeasance in the course of that work. But if he undertakes 
without consideration, and does not proceed on the work, no 
action will lie against him for the nonfeasance, unless it be in 
special cases, as in the case of a common carrier, porter, ferry¬ 
man, farrier, or innkeeper, who are bound, from their situations 
in life, to perform the work tendered to them, or the employ¬ 
ment assumed by them.,, 

A bailee, who acts gratuitously, in a case in \\;hich neither 
his situjftion nor employment necessarily implied any particular 
knowledge or professional skill, is held to be responsible only 
for bad faith or gi'oss negligence, {b) Thus, where a general 
merchant undertook, voluntarily, and without reward, and upon 
request, to enter a parcel of goods for another, together with a 
parcel o^ his own of the same sort, at the custom-house, for 
exportation, and he made an entry under a wrong denomina- 
tujn, whereby both parcels were seized; it was held tliJ^t he was 
not liable for the loss, inasmuch as he took the same care of the 
^oo'ds of his friend as of his own, And had not any reward for 
his undertaking; and he was not of a profession or employ- 
me*nt that negessarily implied skill in what he undertook, (c) 
The defendant in that case acted with good faith, and that was 
all that could be required. The case would havfi been ditferent 
if a ship-broker, or a clerk in the custojn-house, had undertaken 

* _ ^ ___ . __ 

itously, becomes rcigonsible for (bimugcs resulting from bis negligence. Tlic deliv¬ 
ery and receipt of the letter, money, or note, creates n sufficient qpn.'<i1eration to 
support the contract, and is a part execution of it. Dumford v. Patterson) 7 IMartin’s 
La. Hep. 460. Shillibeer. v. Glyn, 2 Mees. & Weis. 145. Story on •Bailments, 
170-172!! 

(o) 5 Term Rep. 14^. 

Doorman v. Jenkins, 2 Adol. & Ellis, 256. Beardslee v. Richardson, 11 Wen¬ 
dell, 25. Stoiy on Bailment, ^174. * 

(c) Sheills V. Bla’qJiB^urne, 1 H. Blacks.*Rep. 158. 

--- _____ -- 

1 See also Robinson v. jjireadgill, 13 Ired. 39. , 

67 
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to enter the goods, becai^se their situation and einploy- 
**573 ment would necessarily imply* a competent degree of 

knowledge in making such entries. So, if a surgeon 
should undertake, g-ratis, to' attend a wounded person, and 
should treat him improperly, he would be liable :^r improjier 
treatmei^., because his profession ‘implied skill in surgery. If, 
however, the business to be transacted presupposes the exercise 
of a particular kind of knowledge, and a person accepts the 
office of mandatary, totally ignorant of the subject, then it has 
been said that he cannot excuse himself on the ground that he 
discharged his trust with fidelity and care. A lawyer, who 
would undertake to perform the duties of a physician; a phy¬ 
sician, who would become an agent l,o carry on a suit at law ; 
a bricklayer,^who would propose to repair a ship, or a landsman, 
to navigate a vessel, are cited as exairgdes to illustrate?" the dis¬ 
tinction. But if the agent has the qualifications necessary for 
the discharge of the ordinary duties of the trust imposed, it is 
sufficient to exempt him from resj^onsibility for errors into 
which a man of ordinary prudence might have fallen. («) It is 
a little difficult to reconcile the opinions on this point pf a gra¬ 
tuitous undertaking to do some business for another; but the 
case oi ^Sheills V. Blaoklmrue contains the most authoritatiye 
declaration of the law, in favor of the iqore limited‘responsibil¬ 
ity of the bailee. There a:ix*, however, a number of instances 
in which such a mandatary becomes liable for want of due care 
and attention, [b) Thus, it has been held to be an act of negli¬ 
gence sufficient to render a gratuitous bailee respoiLsibH^, for 
him to have tbrned a horse, aftcir dark, into a dangerous pas¬ 
ture to which “he was ui\accnstomcd, and by which means the 

-; ' T 7 ” 

(n) Porter, J., in Percy i>. Mill^mlon, 20 Martin’'; La. Ttep. 77. ^ Mr. .Justice I’crter 

dissents from the more severe doctrine'; of Potliier, in his Trnite eiu AJandat, n. 4S, on 
tliis jjoint, ^ndfie is deemed hy Mr. .Jii'.tiee Story to liave combated, with entire sue- 
cc;*;, the doptrino of Pothier. ' *« 

(h) The best general test, says Mr. Justice Story, (ComT on Pailment, i 186,) is to 
consider whether the mandatary has omitted that care whieh bailees, without hire, of 
common prudence, are accustomed to take of property of that (le.scri]'tion. 7'he cases 
put by Sir William .Jones ami, Jjord Stow ell, Jones on Railinent, 62, the rni«! of 
Ib ndsberg, 6 Rob. Rep. 142, 15.i, and tlie egse of Tracy v. Wotjd,,;leoit»cd before Mr. 
Justice Story, 3 Mason, 132, are striking ilhistrations of tbe nicc’^and difficult line of 
distinction between what is and„what is not sufficient diligence in the bailee under the 
circumstances. f 
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loss of the horse ensued.,(a) ^So, if a mandatary undertakes 
specially to do the work, he may, like a depositary, be aii|jg/er- 
able for casualties ; and if he sppntaneously and officiously 
offers, to do the ac^ he may be responsible beyond the 
case of gross negligence, and bo held *to answer for *573 
slight negledt. (b) There is* reason, however, to believe, 
that this head of manSitum, in the Essay on Bailment, was not 
examined with perfect accuraey,*and especially when the dis¬ 
tinguished author undertook to prove from the English law, 
what he certainly failed to show, that an action lay for the non¬ 
feasance ill promising to do a thing gratuitously, and omitting 
altogether to do it. The civil law did undoubtedly contain 
smeh a principle; and Pothier, in his elaborate treatise on the 
contract of mandatum, {c) adopts the powerful reasoning and 
very sound maxim^^ qf the divil law on the subject of the 
resjionsibility of tftic mandatary, (d) But the English law, as 
hiivS bci;n abundantly shown from the cases already referred to, 
never carried the liability of the mandatary to the same extent. 
He is bound to account for the due performance of the trust he 
assumes, upon the principles already stated ; and if the bailor 
sustains damages by his fraud, or gross negligence, or misuser, 
he must answer for the same, (e) ^ On the other hand, if the 
mandatary bestows the requisite care and diligence, he is justly 
entitled to indemnity against his necessary expenses and 
necessary incidental coniracts; and so if he sustains loss and 
injury in the^ execution*bf the trust, and of which the service 
was 1;he causq, the bailor ought to indemnify him, upon principles 
of moral, if not of legal obligation. (/) • 


[af Rooth V. tyilsoii, 1 Bam. & Aid. 59. 

{h) Jones on Btttlment, 41, 48, 54, Vide supra, p 565. . 

(c) Traite dif Contrnt de Mandat. 

{( 1 ) Se5 Dig. 17, tit. 1, and Inst. 3, tit. 27, and Code 4, dt. 35, on tljp contract of 
SlandatniB. ^ 

(e) Pothier, h. t. n. 61-66. 

{/) Pothier, ContTat de Mandat, Nos. 68-82. Story’s Com. ^ 197-201. 


I'A in.andatavy i# Ijound to follow the instructions of his bailor, unless they conflict 
with some special agreement ; and is responsible for injury happening from neglecting to 
follow them. Ferguson u. Porter, 3 Flor. 2t. 
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III. Of Commodatim. 

'!^is is a bailment or loan of an article for a certain time to 
be used by the borrower without paying for the use. This loan 
for use is to be distinguished from a loan for consumption, or 
the mutuum of the Roman law. The latter was the loan of 
corn, wine, oil, and other things that might be valu6(f by weight 
or measure, and the property was transfdnred. The value only 
was to be returned in property of the same kind, and the bor¬ 
rower was to bear the loss of them, even if destroyed by inevi¬ 
table accident, (a) In the case of the commodatum^ or loan for 
use, as a horse, carriage, or book, the same identical arti- 
* 574 cle or thing is to be returned, * and in as good a plight ‘ 
as it was when it was first delivered, subject, however, ko 
the deterioration arising from the ordinary and reasonable use‘ 
of the loan, and which deterioration thp lender is to bear, [b) 
The borrower has no special property in tlie thing loaned, 
though his possession is sufficient for him to protect it by an 
action of trespass against a wrongdoer, (c) The Roman and the 
English law coincide in respect to the conclusions on this head. 
The borrower cannot apply the thing borrowed to any other 
than the very purpose for which it was borrowed; (d) nor per¬ 
mit any other person to use the thing loaned, for such 'a gratui¬ 
tous loan is strictly a personal favor ; {e) nor keep it Ijeyond the 
time limited; (/) nor detain it as a pledge for any demand h<S 
may otlierwise have against the bailor, (g) If the article perish, 
or be lost or injured by theft, accident dr casualties which could 
not be foreseen und guarded against, or by the wejar and tdar of 
the article in the reasonable use of it, without any blame br 
neglect imputable to the borrower, the owner'must abide the 


(a) Inst. 3^115, Dig. 12, 1, 2, 1. Itl. 44, 7, 1, 2. Pothicr, Pr<5t^a Usage, n. 10. 
Story on Badment, ^ 283. ^ 

(/j) Dig. K, 6, 19, and 23. Potliier, Pifct a Usage, n. 39. Story’s Com.'§ 269. 

(c) Burton v. Iluglies, 2 Bing. Rt*p. 173^ Hurd v. West, 7 Cowen’s Rcfl. 752. 

(fi) Dig. 47, 2, 40. Pothier, Traitd du Prot a Usage, Nos. 20-22. Id. n. 58, 
60. Lord Holt, in Coggs v. Bernard, 2 Ld. Raym. 915. Wheclock v, Wheefwrig|ji, 
5 Mass. Rep. 104. Story’s Com.'^^ 232, 233. , 

(f) Bringloe v. Morrice, I Mod. Rep.210. ‘Story’s Com. ^ 234|^5!35. 

{/) Story's Com. § 257. 

(y) Code, 4, 23, 4. Potfiicr, I^dt a Usage, n. 44. 
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loss, (a) The owner cannot re,quire greater care on the part of 
the borrower than he had a right to presume the borrower was 
capable of bestowing. If a spirited horse be lent to a raw youth, 
and the owner knew him to be STieh, the circumspection of an 
experiences^ yider cannot be required; and what would be neg¬ 
lect in the one, would not be so in the other. (6) 

Pothier says, that tlie borrower is bound to bestow on the 
preservation of the thing borrowed, not merely ordi¬ 
nary, * but the greatest care ; and that he is responsible, *575 
not merely for slight, but for the slightest neglect. This ■ 

^ was the doctrine of the civil law. And so the law was ajso de¬ 
clared by Lord Holt, in Goggs v. Bernard ; and the reason is, 
that this is a loan madq gratuitously for the sole benefit of the 
borrower, (c) What is due diligence or neglect, will depend 
upon the circumstajice# of the^particular case, and the nature of 
the article loanetl, and the character and employment of the 
borrower. He is not liable for the loss of a thing from the 
wrongful act of a third person which he could not foresee or 
prevent, iiQi’from external and irresistible violence; as if he hires 
a horse^for a journey, and he be robbed of the horse, without any 
neglect or imprudence on his part, [d) If, however, his house 
^should be destroyed by fire, and he saved his own goods, and 
was not Ehblc to save the articles borrowed, without abandoning 
fhb own goods; in that case he mnst pay the loss, because he 
had less care of the article borrowed than for his own property, 
and gave th^ preference to his own. (e) But if his own goods 

• 

■ (a) Inst. 3, 15, 2. Dig. 13, fi, 20. Id. 4-1, 7, 1, 4. Pothier? I’r^ a Usage, n. .39, 

.53. Bell’s Com. voK i. p. 255. Noy’s Maxims, 91, ch. 43. JoRes on Bililment^ 64, 
•5. If the thinfj^l^c not returned on a lj)an to nsl?, the burden of proof naturally and 
justly lies with the borrower to account satisfactorily for the loss, or pay the value. 
Pothier, Traitg <t^ Prdt a Usage, No. 40. Ibid, dcs Oblig. No. 620. If the article, 
a slatiCffor inst^ince, perish through neglect or imprudent conduct, the irorrower must 
pay the ^alue. Niblett v. White, 7 La. Rep. 253. ^ 

{b} Jones on Bailment, 65. Pothier, Traite du Pret a Usage, No. 4^ 

(c) Dfg. 44, 7, 1, 4. Pothier, Traite iHti Prdt a Usage, Nos. 48-56. 2 Lord Raym. 
915. Story’s Com.,§ 238. See, also, Lord Stair’s Institutes of the Scotch Law, 1 
Tpst. p. 1, 11, 9, and which, ns Mr. Justice Story observes, includes the substance of 
the rules cq|icerning the degrees of diligence due from the bailee. 

{d) Dig. 13, 5^19.' Pothiert Traitd^u Pret a. Usage, Nos. 38, 55, 56. 

(e) Pothier, T'raite du Pret ,a Usage, No. 56. This is the rule adopted the Code 
Napoleon, art. 1882. 


67* 
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were more valuable than the artiples borrowed, and both could 
not be saved, was the borrower bound in that case to prefer the 
less valuable articles borrowed ? Pothier admits this to be a 
question of some difficulty ; but he concludes, that the borrower 
must answer for the loss, because he was not limited to bestow 

' ^ I 

onlv the same care of the borrowed articles as of his own: he 
•' * 

was bound to bestow the exactest diligeitce in the preservation 
of it, and nothing will excuse him but vis major,'or inev- 
*576 itable accident, (a) The borrower is also responsible * for 
■the loss of the article even by vis major, when the acci¬ 
dent has been owing to his own imprudence; as if he borrows 
a horse to ride, and he quits the ordinary and safe road, or goes 
at a dangerous hour of the night, and is beset by robbers and 
loses the horse, he is liable, {b) He is liable, also, for inevitable 
accident, if he Jiad borrowed a lA)r8e off his friend in order to 
save his own, and concealed from his friend tliat he had one of 
his own equally proper for the occasion ; as if a person borrowed 
from his friend a cavalry horse, to use in aud concealed 

from him that he had one of his own, and the borrowed horse 
should be killed, he must pay for it, for this was a deceit prac¬ 
tised upon the lender; and nothing would exempt him from this 
responsibility but the fact that he had previously disclosed to his 
friend the truth of the case, and his disinclination to .hazard his 
own horse, (c) The borrow<ir is also responsible for loss by in¬ 
evitable accident, if he has detained the article borrowed beyond 
the time he ought to have returned it; ior the loss is then to be 
presumed to have arisen from his breach of duty. (//) If, iit the 

(a) Iliid. No. .56. ^r. Justice Story (Story’s Com. 245-251 ) quc9tions the solidity 
of Poihier'a conclusion in this ca'?e?, though it be backed by the positive text of tlt<) 
civil law. The reasoning in Pothier is railicr refined and artificial, and the plain 
common sense and justice of the case, and the mural feelings and iiiMincts whicii arise 
out of it, wonJd dictate, that the most valualile articles be first snatched from the 
flumes, when!* a choice was presented. If, however, the diftcreuce in' value between 
his own artitSe and the one borrowed be not broadly and distinctly marked, It is safest 
and most politic to adlicre to the rule of the civilians, (which is adopted in vhc Code 
Napoleon, art. 1882, and Code of Louisiana, art. 2817,) in order to guard against the 
neglects and temptations which self-interest might suggest. 

(/>) Pothier, Traits du Pret a USage, No. 57. , 

(^) Pothier, Ibid. No. 59. *■ . v..' ‘ 

[d] Ib^. No. 60. Jones on Bailment, 70. French Code Civil, art. 1881. Code of 
Louisiana, art. 2870. ' 
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mean, time, the lender has been put to expense from the want of 
the article borrowed, there are opinions that the borrower is 
bound to indemnify him for such expenses. But if the borrower 
was not in default in retjiining the article, the better reason and 
equal authority would exempt him from that responsibility, {a) 
The ordinary expenses attendant on the thing loaned gra¬ 
tuitously'are borne bjTthe borrower ; but if the expenses 

• were extraordinary, and arose frd*m the inherent infirm- *577 
ity of the thing,^or were requisite for its preservation 
without any neglect on the part of the borrower, the lendur must 
bear them, and the borrower has a lien on the article for his re¬ 
imbursement of such extraordinary expenses, (b) 

• I have taken these explanations of the degrees of responsibil¬ 
ity, in the case of a borrower for use without reward, principally 
from Wothier. In Cogig-s v. Bernard, (c) - Lord Ch. J. Holt lays 
down the same Ailc precisely; and he took them from Bractou, 
who borrowed them from the civil law, the great fountain from 
whence all the valuable principles on the subject of these various 
kinds of bailments have been extracted. It was reserved, how¬ 
ever, for Pothier to methodize, vindicate, and illustrate those 
princip'ies by a clearness of analysis and of illustration wtiich is 
^admirable ; and to shed light and lustre, by means of his chaste 
style and,elegant taste, upon this branch of the scien^ce of juris- 
' prudence. 

• IV. Of pledging. * 

This was,,a bailment or delivery of goods by a debtor to his 
Creditor., to be kept till the debt be dischargcid; or, to use the 
more comprehensive definition of Mr. Justice ^tory, [d) it is a 
•bailment oi personal propg*ty, as*security for some debt or ' 
engagement’ All kinds of personal property that are vested i 

. ^ * 

(a) P^thicr, No. 55. Story’s Com. ^ 257. 

{b) Dig. 13,6, 18, 2. Pothier, Traite da Pr6t a Usage, Nos. 81, 8#, 83. Story’s 
Com. 256, 272, 273. • 

((•)^2 Lord Raynt. 909. (d) Story’s Com. § 286. 

• _ _ _ _ _ _ 

• * 

1 It is not easy^n every case to detennine whether the transaction amounts to a mortgage, 
or only to a pledge sale. It would seem, that the question, whether the contmet be a 
pledge or a mortgage, may gemratli/ be decided by (ietermining whether the legal title has 
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and fangible, and also negotiable paper, may be the subject of 
pledge ; and choses in action, resting on written contract, may 
be assigned in pledge, (a) A pawn or pledge is the pignori 
acceptim of the civil law; and; according to that law, the pos¬ 
session of the pledge (pig^m^) passed, to the^,creditor; ’ 
* 578 but the possession of the thing hypothecated *{hijpotheca) 
did not. (b) - The pawnee is bound to take ordinary 
care, and is answerable only for ordinary neglect; for the bail¬ 
ment is beneficial to both the debtor and creditor. This is the 
rule of civil law and of continental Europe, as well as the rule 


(a) M'Leaii v. Walker, 10 Johns. Kep. 471. Roherts d. Wyatt, 2 Taunt. Rep. 268. 

Jarvis r Ro;;er.s, 13 Mass. Rep. 10.5. Story’s Com. ^ 290. 2 Bell’s Com. 24. TtiOr, 

assignment of shares in joint-stock comiianie.s, such a.s hanks and railroad corpora¬ 
tions, hy way of pledge or security for muiicVs loaned,or advance.s mado, if usually 
effected liy delivery of the certificate of the company jpr the scares given to the bor¬ 
rower, wirli a power of attorney to the lender to make the actual transfer on tlic hooks 
of the company. The actual transfer is frequently jiostponed or omitted, but the 
tiaii'fer, or, at least, notice to the comjiany of the right, is deemed requisite to the 
comi)kte efficacy of tlie security, otherwise a transfer of tlie shares hy the hoirower, 
on the hooks of the company, to a bomi J'kJp purchaser, &c., if pm milted, might em¬ 
barrass, if it did not destroy the security, inasmuch ns the original shareholder would 
appear ,^11 the hooks, to be the reputed and true owner. In England, the actual 
tratisfu', or, in lieu of it, formal nolii.e, to the company hy tlie lender, oC the assign¬ 
ment of the Snares to him in pledge, is deemed requi.site, under their bankrupt laws, 
in order to divest the reputed ownership in the debtor, as against his' assignees .in 
bankruptcy, in ease lie should become*^baukrupt before any aetual transfer was m(idc. 
The jioint is well considered and discussed in the Law .Magazine, I.oiiilon, May, 1838 , 
art 8 , (xi\-.389,) and the numerous recent aulhoritfes in supporf of the notice alo 
there referred to. * *4 

[b) ihg. 13, 7, 9, 2 .' In,St. 4, 6 , 7. See, further, uifra, vol. iv. jf. 138, on the dis¬ 
tinction between a pletlge and a mortgage of goods. 

• _ ^ __ 

■ . . ' , 

passed with a. condition of defeastinec upon the? payment of the debf, or whether a mere 
right of po'Ses.sioii, with an authority to sell, hi case of default of paynicU, is the .suhstiineo 
of the agreement. Brownell v. Hawkiiis, 4 Barb. S. C. Rep. 491. 'Wilson v. Little, 2 
Comst. R. 443,* Dykers v. Alien, 7 Iliil’.s N. Y. Rep. 498. Houser v. Kemp, 3 Burr’s K.' 
208. Ill the case last cited, the question is discussed whether the eoiitruct ariidauts to u 
sale, or only t(7a pledge. 860 / 10 . 11 , p. 689, wote (1). „ 

’ It is not necessary that the possession of the pledge should be actual. Stocks, and, it 
viouliJ seem, equitable interests, may be pledged; and it will bo sufficient if, b^' a,proper 
transfer, tbe property be put within the power and control of the pledgee. Wilson v. H'r 
tlc, 2 Comst. K. 443. Story on Bail.‘§ 2iJ7. Dykers v. Alien, 7 Hill, N. Y. R, 497. 

^ An hypothecation may be miale of things Hot in existence, whick will attach to the 
parties’ interest in tlie things when they come into existence. The Hull of New Ship, 
Daveis’s Dist. Ct. R. 199. See ante*, p. 408. 1 Hare’s li. 649. 

« < 
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of the English law. {a) The pawnee is secure in the pajfcient 
of his debt; and the pawnor is enabled thereby to procure 
credit. Lord Holt, in Cog-g-s v. Bernard, gives a clear and ex¬ 
cellent summary of the English law on this species of bailment. 
The pawnee, upon delivery, has a special property in the goods 
pawned; ar«l if they be sudi as to be injured by use, as clothes 
or linen, ‘for instance,*then the pawnee cannot use them. But 
if they be such as not to be the "worse for use, as jewels, ear¬ 
rings, or bracelets, pawned to a lady, she to whom they are 
pawned may use them, though the use is at her peril, bt^cause 
she is at no charge in keeping the pawn, (b) She shall be 
responsible in every event for the loss or damage which may 
happen while she is using the jewels. If the pawn be of such 
"a nature as to be a charge upon the Pawnee, as a horse or cow, 
he ma^, in that case, ^use tho pawn in a reasonable manner. 
He may ride theihorse moderately, and milk the cow regularly, 
as if he were the owner ; and if he derives any profit from the 
pledge, he must apply those profits towards his debt, (c) The 
common law requires the pawnee or pledgee to account for 
all the income, increase, profits, and advantages derived by 
him from the pledge, in all cases where such an account is 
^within t]he scope of the engagement, after deducting 
• his necessary charges and expenses, (d) It is reason- * 579 
. able that these charges and expenses should be deducted • 
from the profits of the pledge; and even extraordinary expenses 
necessarily irlburred by^the pawnee for the preservation of the 
pledge, and without his default, ought to be borne by the 
pledgor; and Pothier (e) considers this obligation to be implied 


(tt) Dig. 13, 6, 5, 2. Ihul. 13, 7, if. Hcinece. Fiind. 13, 6, sec. 117, 118, tom. v. 
271* Pothier, 'Praitd du Contrat de Nantisscmeiit, Nos. 32, 33, 34. Bracton, 99 b. 
Lord Holt, in Coggs V. Bernard, 2 Ld. Baym. 916. Story’s Com. ^,332. 1 Boll’s 

Com. 4r)3 * * 

(/)) T^iis is so said by Lord Holt, in Coggs v. Bernard, 2 Lord Ray^. 917, and re¬ 
peated <)y Sir William Jones; but Mik Justice Story, in his Commentaries, ^ 330, 
doubts tlic right of the pawnee to use the jewels. 

^ (<;)*]Mores v. Conham, Owen’s Rep. 123. Pothier, 'rraite dii Contrat dc Nantisse- 
ment, Nos.^23, 35, 36. Civil Code of Louisiana, *rt. 2919, 3135. Thompson v. Pat¬ 
rick, 4 Watts, 

(d) Story’s Conf. 343. 

(e) Pothier, Traite' da Contrat de Nuntissement, No. 61. 
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in th#contract of bailment, and it is the rule in the French and 
Louisianian codes, (a) 

In general, the law requires nothing extraordinary of the 
pawnee, but only that he shall take ordinary^care of the goods; 
and if they should then happen to be lost, he may, notwith¬ 
standing, resort to the pawnee for' his debt. If, however, he 
refuses to deliver the pawn on tender of the debt, his special 
projjerty then ceases, and he becomes a wrongdoer, and >Yill be 
answerable, at all events, for any loss or damage which may 
afterwards .happen to the pawn. (^>) It is likewise admitted 
that the pawnee may assign over the })awn, and the assignee 
will take it under all the respoihsibility of the original pawnee, (c) 
So the pawnor may sell or assign his qualified property in the 
pawn, subject to the rights of the pawnee, (d) ^ 

If the pawn be lost by casualty, or u^sayoidable accident, or 
by superior force, or perishes from intrinsic dd/ect or infirmity, 
the pawnee is not answ(?rablc, if the loss from such causes be 
duly made to appear, and no act was done, or omitted to be 
done, inconsistent with the pawnee’s duty ; for he was only 
bound to bestow ordinary care and diligence, (e) If thq pawn 
be stolen, it would be juesumptive evidence that the pawnee 
had not used ordinary care, and he ought to show, by the cir-, 
enmstances, that he was in no default. Sir William,.Jones (/) 
enters into a critical examination of the cases, to prove 
* 580 that ^the pawnee is responsil)lc, if the pawn be stolen or 
taken from him clandestinely, and not if it J>e robbed dr 
taken from him by violence. The ground he take.s is, that^tfie 


(а) Cprle Civil of France, art. 209G. Code of Louisiana, art. 3131).^ , 

(б) 2 Lord Ila 3 'm. 916, 917. 

(c) Mores V. Conhnm, Owen’s Rep. 123. Kemp v. Wcstlirook* 1 Vesey, 178. 
Riitdilf V. Var^cc, 2 Const. Hcj). .S. C. 2;19. Whitaker v. Sumner, 2*!) I’ick. Uep.399. 
Story on Bailments, §§ 314, .324-.328. ^ 

(cf) Fiaiikliij u. Ncatc, 13 Mceson & W. 481. Story on Bailments, § 350. 

(^) Code, 4, 24, 5. Bothicr, Trailc du Contrat dc Nantissement, No. 31. • Story’s 
Com. ^ .339. 

(/) Essay on Bailment, 33, 59, CO, 63, 69. 

U ^_ 

' 4 . 

t 

1 'I Ilf ''Oiieral rule.s applicable to pledges, do not apply to coramtfroial paper. Appleton 
e. L>oualtl-on, 3 Harr’s K. 381. ' 
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• 

loss of the pawn by theft is evidence of ordinary neglect; and 
he vindicates his principle against a contrary doctrine of Lord 
Coke, with great acuteness and learning. Lord Coke held, (d) 
that if the good^ were delivered to one in pledge, and they 
were stolen, he should not be answerable for them; for he only 
undertook 4o keep them {3(s his own. The opinion of Lord 
Holt would rather sefem to agree with that of Coke, as he refers 
to him on this point without objection ; and he says, that if the 
pawnee uses due diligence, and the pawn be lost, he is not re¬ 
sponsible. Bracton uses the same language. If the pawnee 
bestows an exact diligence, and the pawn be lost by chance, he 
is not responsible for the loss. (6) ^ Bracton took all his^winci- 
^les from the Roman law ; and Pothier has written a particular 
’ treatise upon this identical species of coiitiact. (c) He discusses 
the question, what de^ee of 'care a pawnee is bound to bestow 
upon the pawn > and as it is a contract made for the reciprocal 
benefit of the contracting parties, the creditor is bound to bestow 
upon the preservation of the pledge ordinary care. He is bound, 
according to the civil law, to bestow that care which a careful 
man bestows upon his own property. He is not bound to 
bestow the exactest diligence, as in the case of a loan to 
^ use, wlqch is beneficial to the bailee only, nor is he respon¬ 
sible for^the smallest neglect. He is responsible* for light, 
but not the lightest neglect, de lejoi ciilpa^ and not de leoissima 
culpa, {d) 

• The rule A^ould appear to be, that the pawnee was neither 
absolutely liable, nor absolutely excusable, if the pledge be 
Stolen. It would depend upon circumstance 3 'whether he was 
or was not liable. A theft may happen without even 
•• a slight nsglect on the part.of the possessor of the chat- *581 
tel; and I tfiink it would be going quite far enough to 


(a) fio. Litt. 89 a. 4 CofSS b. (h) Bra<;jon, 99 b. 

(c) Fothier, Traitd du Contrat de N^ntissement. (rf) Ibid. Nos. 32, 36. 


• 

1 It seem§, that where it is necessary for a pledge# to employ an agent, and he exercises 
reasonable care m the choice of such a/?ent, he will not be responsible tor his neglect or 
misconduct. Commercial Bank v. Martin, 1 La. Ann. R. 844. See vol. iii. p. 98, notes (c) 
and (1). • 
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hold that such a loss is primd facie evidence of neglect, and 
that it lies with the pawnee to destroy the presumption. It is. 
not sufficient, says Pothier, that the pawnee allege that the 
pledge is lost. He must show how it was loet, and that it was 
not in his power to prevent it. This was also the decision of 
the civil law. {a) ' ' 

In the case of Cartelyou v. Lansing-, (by it was shown, by a 
careful examination of 1he old authorities, to have been the 
ancient and settled English law, that delivery was essential to 
a pledge, and that the general property did not pass, as in the 
case of a mortgage, but remained with the pawnor. The pledge 
of movables without delivery is void, as against creditors, (c) 
The Roman law allowed the creditor, after delivery of tho 
pledge, to return it to the debtor on the footing of location ; but * 
Voet and Bell very properly condemn the^ Roman rule, a^’ lead¬ 
ing to fraud and the insecurity of property. f»/) At common 
law, if the pledge was not redeemed by the stipulated time, it 
did not then become the absolute property of the pawnee, but 
he was obliged to have recourse to process of law to sell the 
pledge;^ and until that was done, the pawnor was entitled to 


(ri) Pothier, Traite du Contrat ilc Nantisseuierit, No. .31. Mr. Jnstiee (Com. ^ 

§§ 3.33-3.38) hits vciy fully and ably vindicated the doctrine of Lord Coke against that 
of Sir William Jones; and he h.is satisfactorily proved, that theft per se establishes 
neither responsibility nor in■c^l)ondblIlty in the bailee. • 

(b) 2 Gaines’s Ca.scs in Error, 200. 

(c) 2 Beir.s Com. 2.'), .)th edit. Story’s Com. ^ 29?*, 298. ' 

((/) Dig. 20, 1,36. Voet, Com. ad Pand. 20, 1, 12. 2 Bell’s Comm. 22. /The 
pledge may, however, a» it would seem, be delivered hack to the owner in a nc^ 
character, a.* a special bailee or agent, and the pledgee will still he. entitled to the 
pledge, even a% aguin-st third persons. Macomher v. Parker, 14 Pick. Jlcp. 497.‘-^ 
Story on Bailment, 299. If a thin^f he not in existence, there canno/ he a technical' 
pledge; hut there may be a hypothetirnl contract, which will attach as a lien or pledge 
to it a.s soon as it comes into existence. Macomher v. Parker, 13,lhck. I?.*). Cal¬ 
kins V. Lockw'Ot.d, 16 Conn. Rep. 276. Story on Bailment, ^ 290. Vide supra, pp. 
517, 578. , , 


1 Where the debt is payable on demand, a demand must be made before a sale of the 
pledge. Wilson v. Little, 1 Sandf. (Law) R. 351. S. C. 2 Comst.'R. 443. Where the 
pledge has been improperly sold, the pledgor may maintain nn action for its vnlno withoufc 
making a tender of the debt for which'the property was pledged. An agroenitmt that the 
jiledgc may be sold, without notice, is not an agretment tliat it may bp Isold, without de- 
mauiling payment of the debt. 

® Hays V, Riddle, 1 Sandf. (Law) R. 248. 
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redeem, (a) If the pledge for an indefinite time, the cred¬ 
itor might, at any time, call upon the debtor to redeem by the 
same process of demand. Where no time was limited 
for the * redemption, the pawnor had his own lifetime to * 582 
redeem, unless the creditor, in the mean time, called 
upon him to redeem ; ancf if be died without such call, the 
right to redeem descended to his personal representatives. (6) 
The law now is, that after the debt is due, the pawnee may not 
only proceed personally against the pawnor for his debt without 
selling his pawn, for it is only a collatWal security, (c) but he 
^ has the election of two remedies upon the pledge itself. He 
may file a bill in chancery, and have a judicial sale under a 
regular decree of foreclosure; and this has. frequently been 
done in the case of stock, ’bonds, plate, and other chattels, 
pledged for the payment of the debt, (d) But the pawnee is 
not bound to wait for a sale under a decree of foreclosure, as he 
is in the case of a mortgage of land; (though Lord Chancellor 
Harcourt once held otherwise;) and he may sell without^judi¬ 
cial process, upon giving reasonabl# notice to the debtor to 
redeem.^ This was so settled in the cases of Tucker v. Wil¬ 
lson (e) and of Lockwood v. Ewer. {/) The notice to the party in 
|uch cases is, however, indispensable. This was conceded m 
Tucker v. JVilson, and it has been since so ruled in this* coun- 
The old rule existing in the time of Glanville,*and 


. • # 

(d) GHmille, Ijf) 10 , th 6 CoiUlyoii r Linsing, 2 CiHncb’s Ca<!ei 5 in Erroi, 
204, 265 

{t>) Corteljou v Landing, ub. sup • RutcIiflFy Dans, 1 Bulst Jlep 29 Ytlv Rep 
178 Ci^o J 244, S Demand) ly t Metcalf, Prtc in Ch 420 Vamler/et v. 
Willi", 8 Bio 21 The pledgee, by the Romm I 4 W, might also insist iijion i tom- 
pRlsory sale by *1110 creditor Pothicry Pind 20 , 5 , 16 This is also tlie law in 
Loniatana. Williams t; Schooner St Stephens, 14 Mat tin’s Rep 24 

(r) South Sea Company u fluncomb, Sti 919. Eldei e Rouse, 15 Wend 218 
Story on Bailnrsunt, § 315 * 

(d) Defiandiayy Metcalf, Pi ec m Ch 419 Gilbeit’s Eq Rep 104, Kemp v. 
Westbrook, 1 Ves 278 Vanderzee i- Wilhs, 3 Bio 21 * 

(«) 1 P Wms Rep 261 1 Bio P C. 494 ^ (/) 2 Atk Rep .303. 

( 5 ) IJe Lisle » Pi«stman, I Biowne’s Penn*. Rep 176. Corell v Gerts, 9 Law 
Reporter for July, 1846 4 ^ 


1 See Brown v. TiWiijd, 8 Duer, 860. But commercial pap^, pledged ae collateral secu¬ 
rity, cannot be sold by the pledgees They must wait till the papei is mature and then 
colkct it. Ib. 
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which is BOW the rule on the continent of iftirope and in Scot¬ 
land, required a judicial sentence to warrant the sale. (a). The 
Code Napoleon (6) has retained the same check, and requires 
a judicial order for th6 sale; and the Code of Louisi- 
*583 ana(c) has* followed the same regulation.^ The civil 
law allowed the pawnee to sell, in case of default of 
payment, and after due notice on his own afithority; but if 
there was no special agreement, it required a two years’ notice 
to the debtor, by.an order of Justinian, (d) The ’English and 
Amerk^an law, with the exception of Louisiana, agree in the 
prompt and easy remedy which they place in the hands of the 
creditor, when the pawn is not under the control of a special 
agreement; and .there is not any distinption as to the right to 
sell between the case of a pledge,' and of a mortgage of chat¬ 
tels. (e) But the creditor will be* held at his peril to dejil fairly 
and justly with the pledge, both as to the tfhie of the notice 
and the manner of the sale.^ The law, especially in the equity 
courts, is vigilant and zealous in its circumspection of the con¬ 
duct of trustees. (/) • 

By the lex rommUsoria al; Rome, the debtor dnd freditor 
might agree, that if the debtor did not pay at the day, the . 
pledge shpuld become the absolute property of tho creditor. 
But a law of Constantine abolished this power, as unjust and 


(a) Glanville, lib 10, cb 0, 8 Iluticr's Pia.lct ^om iii 107^, sec 6-. Pcreziiis 
hj Cod tom n p 63, stc 8 Domat, vol ii p 362, see 9, 10: Er^k. Inst. >ol ii p. 
455 Pothier, Tiaitd da Contrat de Nautisscmetit, No 24 2 Bey's Com. 2S, 5tli 

edit. ^ • • 

(h) Art. 20;8. 

(c) Art. 3132. , 

(rf) bode, 8, 34, 3, 1. Sec also Dig 13, 7i4. Pothicr, Pand 20' 4, n 18,10. * 

(e) Hart v. Ten Eyck, 2 Johns Ch Rep 62,100, Patchm w. ,Picrce, ifr Wen¬ 
dell, 61. 

' % • 

( f) Cortelyon v, Lansing, 2 Caincs’s Cases in Error, 200. Hart •«. Ten Eyck, 
2 Johns. Ch, Bcp. 62. See also in//a, vol iv p 1.39, S P. The holder of'hyporhft- 
cated stock cannot,*on default, without an express stipulation, have it sold at the 
board of brokers. It must be sold at public auction on responsible notice By assist- 
ant vice-chancellor in Castcllo v. City ^ank of A., 1 N Y. I.egal Observer, 2S. 

♦ . ^ ® 

~~ 7 ~ - p ■■■ '■■ ' 

* If a note held as collaterdl security for a dcU is sold by the credftof, he Is ^mottled 
to have taken It In payment of the .debt Coiko v, Chaney, 14 Ala. 66. Hawks 0. H)n«h- 
cliff, 17 Barb. 492 . • > 
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oppressive, and hdving a growing asperity in practice, (a) • 
Every agreement preventing the right of redj^ption, in mort¬ 
gages of chattels, as of lands,,would, no doubt, be equally con-* 
demned in the English law, (b) • 

The pledge covers not only the debt, but the interest upon it, 
and all necessary expenses that may have attended the posses¬ 
sion of the pledge ; ahd the lien may, by agreement, be created 
to extend to cover si^sequent advances. This has been consid¬ 
ered to be the law in respect to mortgages and judgments; (c) 
but the power is subject to some qualifications, as respects the 
rights of third persons. Lord Chancellor Cowper gave 
* validity and operation to such a * mortgage, as against a * 584 
s^ibsequent mortgagee, ^who had notice of the agreement 
'appearing on the face of the first mortgage; (d) and in Connec¬ 
ticut, k has been justly held,vthat the mortgage must contain 
within itself reaifonable notice of the incumbrances, by stating 
the nature of those thereafter to arise, and the manner in which 
they were to be created; so that collusion and fraud rjlay be 
avoided, and the extent of the incunjbrances ascertained, by the 
exercise of ordinary discretion and diligence, (e) Though there 
be no express agreement that a pledge for a debt shall be held 
security for future loans, yet if oiircumstances warrant the 
presumption that a further loan*was made upon the ctedit of 
•the pledge, a court of equity will not suffer the debtor to redeem 
the pledge without payment of the further loan. (/) If, how- 
eVer, there b5 no reasdnable ground for such a presumption,, 
the •better opinions is, that the pawnee will not be allowed to 
retain tlie pledge for any other debt than that for wliich it was 
madet (g) • 

,-- • - - 

(q") Code, 8, 35, 3 Hub tom. lii. 1038, tec. 17. 1 Domat, 362, sec. 11. Pothier, 
de Nantissement,gp. I'S. 

(5) Cortely^u v. Landing, 2 Carnes’s Cases in Error, 200. GarlicK », James, 12 
Johnson^ Rep. 146. 

(c) Unitetl States v. Hooe, 3 Cranch's Rep. 73. Shirras v Caig & Mitehcl, 7 Ibid. 
34. Hclidricks v. Robinson, 2 Johns. Oh. Rep. 309. Xivingston v, M’Inlay, 16 
Johns^Rep. 165. ^^yle w. Ducorab, 5 Binney’s Rep 585. See infra, vol. iv, p. 176, 
k {fl?j Gordon v. Graham, 7 Viner’s Abr. 52, E. pi. 3. 

(e) Pettibone v. Griswold, 4 Conn. Rep 158.* Stoughton v. Pasco, 6 Ibid. 442, 
Grnno m. DeminV 7 Xbid. 387. • 

Demaudray v. Metcalf, Free, in Cb. 419. 2 Vern. Rep. 691. GiUiat b. Lynch, 

2 Leah’s Rep. 493, 

(jf) Ex jJtiile Ockonden, 1 Atk. RepI 236, Jones v. Smith, 2 Vesey, Jr. 372. 
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In Jarvis v. Rogers^ {a) this question was extensively dis¬ 
cussed, and the weight of opinion would seem to have been, 
that the pawnee could not retain the pledge, independent of a 
special agreement, for any other debt than *that for which the 
chattel was specifically given; and that good fai^h, would re¬ 
quire the restoration of it, without deduction, on acdount of any 
cross demand. . This, I think, to be the bWcr opinion. It was, 
however, stated, in that case, that by the ^ivil law the pawnee 
might retain the pledge, not only for the sum for which 
*585 cthe pledge was taken, but for the general * balance of 
accounts, unless there were circumstances to show that 
the parties did not so intend, [b) If the pawnor has only a 
limited interest in the articles pawned, ^lie pawnee cannot hold 
them against the per&on entitled in remainder, after the partic¬ 
ular interest has expired ; (c) ancN if a fa'^to/ pledges th^ goods 
of his principal, the pawnee cannot detain tfiem, not even to 
the extent of the loan, {d) ^ And if there be various claims 
upon the fund after the pledge has been duly sold, the party 
who was in *posse&&ion of the pledge is to be first satisfied bis 
debt, (e) 2 • , 


* I 

Vandei/<?e ‘Willis, 3 Bro 21 Bat iico Adams > Claxton, 6 Vc&ey, 226, where the 
authoiity of the two la^t cases la '•omcwhat disturbed Jiuvis v. lloghis, 15 Maas 
Rep 389,397,414 Smiy on Bailments, § 304 ’ 

(а) 15 Mils'. Rtp 3b9 

(б) Code, 8, 27. Hcmcc Elem Jui see oid. PaUl 4, sec 46,*'and Hub. Pracloc. 
lib 20, tit 6, sec 1, weie rtfentd to in sujijiort of the dottnnc'^in the ci\ij law. 
Pothicr, in his Traito du Contrat dc Nantisscmcnt, No 47, lays down the aamo rule, 
and It also txnts in the btottish law 2 Bell’s Com 22, 5th edit. 

(c) Houre « Paricf r, 2 Term Rep 376 . 

(d) Patterson v Tash, 2 Sti Ro\j 1178 Daubigny u Duval, 5 |reim Rip 604, 

M’Comlne v Davies, 7 East s Utj) 5 * , 

[A) Marshall v, Bryant, 12 Mass Rep 321 This was also tho^rule in the 'civil 
law. Dig 50^ 17,*128 Story on Bailments, 312, 313 


1 And not even against a 4lbsequent purchaser from the factor, acting w ithm the scope 
of his agency.. 'Nowell v I’latt, 5 Cush 111. CmUta, Bott v. McCoy, 20 Ala. 678. See, 
however, on this subject, p. [* 628,] n b. • * 

At Common law, goods pawned ^oi pledged are not liable to be taken on oxeoutldh 
agnnst the pledgor or pawnor, but under the Now York Statutes, (2 R, R 866* ^20,2ded.) 
the slienlf may take goods from the possession of the bailee, and se^l^e interest of the 
bailor; after which the bailee will entitled to the posswsion. Sttef e. Hart, 1 Oomst. 
B. 20. ' *' 

* Robinson v. Frost, l4 Barb. 686. 
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As every bailee is in the lav^jful possession of the subject of 
the bailment, and may justly be considered,•notwithstanding all 
the nice criticisms to the contrary, as having a special or quali¬ 
fied property in it for the protection of that possession ; and as 
he is responsible to the bailor in a greater or less degree for the 
custody of il, he as well a*s the bailor, may have an action 
against a third per8on*for an injury to the thing; and he that 
begins the action has the preference; and a judgment obtained 
by one of them is a good bar to the action of the other, (a) 

• 

V. Of locatum, or,hirin<^ for a reward. 

This is the fifth and last species of bailment remaining to be 
examined. It is a coijtract by which the uSe of a thing, or 
labor or services about it are stipulated to be given for a rea- 
Sbnable compensatipn,«expresS' or implied, {b) It includes the 
thing let, the pricfc or recompense, and a valid contract between 
the letter and hirer, (c) This bailment or letting for hire, 
is of three kinds : locafio rei^ by which the * hirer, for a * 586 
compensation, gains the temporary use of the thing; 
locatio qperis Jaciendi^ or letting out of work and labor to be 
done, or care and attention to be bestowed by the bailee on 
goods bailed for a recompense; ^ locatio operis mercium vehen- 
daruMf as .when goods are bailed to a public carrier or private 
person, for the purpose of being 'carried from one place to 
another for a stipulated or implied reward, (d) 


jti) Flewcllin j) Rave, 1 Bnlst Rep 68. 2 Blacks Com 395. Rooth v. Wilson, 
1 Bain & Aid 59 Faulkner v Blown, 13 Wendell, 63. Tfcayer v. Hutchinson, 
13 Veimont Rep. 50*V Scesi/pio, p. 568, and see Story on Bailnogmts, 94, 279, 280. 
'^ho pawnee maji maintain leplevm against the pflwnor as well as against a stranger, 
for a wiongful taking of the goods pledged. Story on Bailments, § 303. Gibson ». 
Boy3, Kerr's N B Rop. 1.50 

(6) 1 Bell’s Cora. 255, 451, 5th edition. Story on Bailments, ^ 374t377. 

(c) Pothier, ^?raite du Contrat do Loiiage, No. 6. Story’s Coi^ 5 372. The books 
usually fallow the ctvil law, and consider the price as being payable iy^ money ; but 
the coiitmct^t common law may be classad nnder the head of location, or locaiio-coor- 
duetto i«, bo the recompense what it may. Ibid. § 377. 

J[rf) Coggs V Bernard, 2 Loid Rajm. 909. Jones on Bailment, 85, 90. The letter 

1 Lord Holt,in Oftggs v. Bernard, and Sft William Jones, make four subdivisions of fota- 
iu). The letting out of work and labor to be done, they call locatw operu /ootendi.^ The 
lotting Out of care and attention to be bestowed, thej call locatw emtodidc. 

m* 
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(1.) In the case of the loeatio /et, or letting to liii'e, the hirer 
gairts a special property in the thin^ hiredi and the letter to hire 
an absolute property in the price, and retains a general property 
as owner in the chattel. This'is a contract an daily use in the 
common business of life ; and it is very important that the rules 
regulating it should be settled with clear and exafct precision. 
The letter, according to the civil law, is* bound not to disturb 
the hirer in the use of the thing during the period for which it 
was hired, and to keep the subject in suitable order and repair, 
and to pay for extraordinary expenses neoessarily incurred upon 
it. (a) . But the extent of the obligations of the letter, under the 
common law*oii the point of lepairs and expenses, remains to 
be defined and settled by judicial decisions, {b) The hirer le 
bound to ordinary care and diligence, and is answerable only for’ 
ordinary neglect; for this species* of bailmept is one of tnutued 
benefit. He is bound to use the article with due care and mod¬ 
eration, and not apply it to any other use,^ or detail it for a 
longer period than that for which it was hired, (c) The respon¬ 
sibility of the hirer is sufficiently shown by Sir William Jones, 
in his subtle but perfectly judicious criticism on the cases in the 
English and the Roman law. (d) The hirer, says Pothier, 
*587 is only held to a common dihgenccj^ and * answerable 


or owner who lets> out the thing for hire, ib called in the civil law locutoi, and the 
hirei, who hi*- the beneht of the thin„ for n com pen >.^ 11011 , the co»£^»«<or, and the bail¬ 
ment or contract for hire itself, is called Iwntio 01 lixatio condurt/p, or, in English, 
location , and this is the linguagc used in the .Scottish law 1 Stan’s Inst li' 1, tit. 
15, sets I, 5, (j WcJocl’g Inst of the Civil Lvw, 2J6 Story on Bnilmcnth, 168,3&9 

(a) Pothier, Traitu du Contrai dc Loua„e, Nos 77,100,107, 130,139. Civil Code 

of Louisiana, art 2li63, 2004 1 IJ^ells Com 453, 5lh edit, 

(b) Stoic’s Com. 5 392, . ‘ ' 

(c) Potiner, Tiaitc du Coutiat do Louago, 180 Johnson, J, it), De ToHenare v 

Fullci, 1 Const Rep S C 121 Whceldck 1 ;. Wheelwright, 5 Mass Rep. 104 
Story’s Com ^ 397, 398, 413-415 , 

{d) Essay on BaiHhent, 06-09. f 

% 


1 If the thing lured be used for any other purpose, the hirer will 5e liable for nay dalli- 
age which rt may reeeive. Duncan a. RuilAad Co 2 Rich. It «13. Mayor of Colombw*. 
Howard, 6 Geo R. 218. In Harvey a. Fpes, 12 Gratt. 158, it was held, nftA a thorough 
examination of the cases, that where chattel*, hired for a term, weitVildHt during a muu$er, 
trover would not lie unless the was the occasion of the loss; but the burden was 

On the bailees to prove that the loss was not occasioned by their wrongful aot. 
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only for slight neglect. He is bound to bestow the same 
degree of diligence that all prudent men use in keeping their 
own goods, and to restore the article in as .good condition as he 
received it, unless it be deteriorated by internal decay or by ex¬ 
ternal means, without his default; and if the article be injured 
or destroyed without any faVilt or neglect on the part of the per¬ 
son who takes on hire, the loss falls upon the owner, for the risk 
is with him. But if the thing hired be lost or damaged by 
the hirer, or by his servants acting under him, for want of ordi¬ 
nary care and diligence, he is responsible. (6) The bailea, when 
called upon for the article deposited, must deliver it, or account 
for his default by showing a loss of it by some violence, theft, or 
accident, (c) ^ When Jhc loss is shown, the proof of negligence 
or want of due care is thrown upon the bailor, and the bailee is 
not btJUnd to prove .aflvraativdiy that he used reasonable care.(rf)3 
The ^re must S-ise in proportion to "the demand for it; and 
things tiiat may easily be deteriorated require an increase of 
care and diligence in the use of them. Negligence is a relative 


(а) Peghior, Tiaitc du Contrat do Louage, Nos. 190, 192, 197, 200. Garside v. T. 
& M. Navigatioa Company, 4 Term Kep 581. Cooper Barton, 3 Carapb. Rep. 
5, note, million V. Salisbury, 13 Johns. Rep 211. Stpry’s Com. 406-412. Salter 
r.,Hurst, 5 Ixmis. Rep. 7 Reeves v. Tlie Constitution, Gilpin’s Rep. §79. 

(б) Biay Mayne, Gow’t. Rep. 1. Dean v Keate, 3 Campb. Rep. 4. Story’s 
Com. 4 399, et seq. Sinclair v. Pcaison, 7 N. 11. Rep. 219 

(c) If a bailee for hire sells the gopjh without authoiity, the bailor ma^ maintain 
trover against ev*n the bondjide purch.iser. Loeschman v. Machin, 2 Starkie, N. P. 
C. 311. Cooper v Willomatt, 1 Manning, Granger, &. SCott, 672. 

.(a) Harris v. Paekwood, 3 Taunt. Rep. 264. Maish v. Home, 5 Barn. & Cress. 
522. 7 Cowen’s Rep. 500, note. ' ’ , 


* 1 Hnrrhlfeton#’. Snyder, 3 Baib. S. C.JSep. 880. *Iu this case, whcie a hived horse be¬ 
came lame without any fault of the hiiei, and was uii iblo to pcrfoini the journey liome, it 
was heliji, that tlfe extra expenses iiccessiuijy iiicuired by the Imcr, as ^ell as the charge 
for doctoiing the'liorse, might be reroupea in an action, bj the owner, f<ir the use of the 
horse. And McEveis v. bteaniboat Sauganiore, 22 Missouri, (1 Jones,) 187. 

8 If tie bailee of a chattel, having no authority to dispose of it, mortgage it as security 
for his pwn debt, and the mortgagee takej possession under the mortgage, the bailor may 
muintain an action tliorefor against him, without a pievidus demand. Stanley ». Gaylord, 
1 Cueb. (Maas.) R.%86. An absolute sole of a slave, by one who has possession under a 
contract of hiring, does not transfer to his vendee the right to the unexpired term, but 
gives the (Wnei^the immediate right to take peaceable possession, if he can. Hair »* Lit¬ 
tle, 38 Ala. 286. • , • 

8 Runyon v. Caldwell, t Humph. R. 134. Foote v. Storrs, 2 Barb. S. C. Rep. 826. Cbn- 
tra, Logon tJw Matthews, 6 Barr’s B. 417. Brown ». Waterman, 10 Gush. (Masss) 117. 
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term; and the value of the article and the means of security 
possessed by the bailee, are material circumstances in estimate 
ing the requisite care ajid diligence.* That may be gross tiegli- 
gence in the case of a parcel of* articles of CEtraordinary value, 
which in the case of another parcel, would not be so; for the 
temptation to theft, and the necessity for care, are irf proportion 
to the value. ((/) Gaius uses the‘word diligentissimus 
* 588 when the rule is applied * in the Roman law to the case 
of an undertaking to remove a column from one place to 
another, {b) 

(2.) The case of iocatio opens faciendi is, where work and 
labor, or care and pains, are to be bestowed on the thing deliv¬ 
ered, for a pecuniary recompense; and the workmen for liirec 
must answer for ordinary neglect ot the goods bailed, and apply * 
a degree of skill equal to his unAertaking. Every man pre¬ 
sumed to possess the ordinary skill requisite to^the due exercise 
of the art or trade which he assumes. Spondet pentiam artis^ 
and Lnperitia culpm anmmeratur. If he performs the work 
unskilfully, he becomes responsible in damage'*, (c)^ Every 

_ . - , 

(a) Batson t Donovan, 4 Bain A Akl 21 Tracy v Wood, 3 Mason’s Rep. 1.34, 
135 See the ca>>c'> put by Sir William Jo!iC'» and l.oid Stowcll, by w.ij of illustra* 
tion of the rcs»on of the distinction between ditlcrent dcf^rees of dilif'cnco rupnsitc in ' 
difieient Jones on Bailment, 62 6 Rob Adin Rtp 142, 155 

(A) Dig 19, 2, 25, 7 Sir Williim Jones, m his Essay on Bailment, 67, says, that 
the superlative dihqmtimmus was here improperly applied, and that it would be a case 
only of 01 binary care But rcriicre, in his Comment) ncs upon th3 Institutes, torn. 

V p 138 thinks otherwise , and tint Giiiis was ‘•peaking of things that might epsily 
be deteriorated, and wgiild require the most exact diligence for thtir pieservatioa. 
The case would depend upon emcumstances Gams w.is speaking, not of unhewn 
blocks of granite or qjiarblo, but of columns, which imiilicd, in tlic.midst of thc.splen- 
did architecture of Rome, productions of great labor ind skill, and in such a case, it, 
would, no doubt, require the utmost attention to avoid m)ury to the polished shaft of 
capital, and especially if that capital was finished in the Corinthitfa 3tylc, or sUr* 
mounted by an,entablature, adorned with aifftic beauty and elcgandb of the Grecian 
art * 

(c) Beil's Com. vol i p 459 Pothicr, TraitA du Contrat da lamage, IW>8. 426, 
426. MeDonald v Simpson, 4 Aikansas Rep 523 • 

. ... , ___ ., ,, I — 

t See, on the degree of diligence required of the hirer of slaves, Svligort ». Graham,7 
B Mun. 6<3l, Heathoock v. Pennington, 11 Ired. 640; Biles v. Holmes, Ib. 16; Craig «s> 
Lee, 14 B Mon (Ky ) 119, Kelly v 'Wallace, 6 Florida, 690; Goucit o.^Jonw, 4 Jones, 
Law, tN C ) 402, Brooks o Cook, 20 Geo 87; Idmes r. Carper, 4 Sn,eeC, (Fenn ) 897. 

2 bee, as to the liability of surgeons for unsuccessful operations, Howard t>. Qiover, 28 
Maine It. 97, Bowman v. Woods, 1 Greene’s loi^a B. 444* 
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mechauic who takes any materials to work np for another in the ’ 
course of his trade, as wher^ a tailor receives cloth to be made 
into a coat, or a jeweller a gem to be set or engraved, i^ bound 
to perform it in a workmanlike manner; he must bestow ordi¬ 
nary diligence, and that care and fidelity which every man of 
common prftdence, and capdble of governing a family, takes of 
his own concerns, (a)* As this contract is of mutual benefit, the 
bailee is not answerable for slight neglect, nor for a loss by in¬ 
evitable accident or irresistible force, or from the inherent defect 
of the thing itself; (b) he is only answerable for oidinary . 
neglect, (c) 

* But though he must exercise a care, diligence, and *589 
akill, fidequate to the, business; and if he fails in the 

'ordinary care and skill which belongs To his undertaking, and 
the btfilo^ sustains ^dagnage, he must answer for that damage; 
yet, if the delive^-y was of a nature to transfer the property, a 
different result would follow. In the case of a delivery to a 
goldsmith of a bar of silver, to be made into vases, or an ingot 
of gold to be made into rings, by the cwil law the whole prop¬ 
erty passed to the smith, and the employer was merely entitled 
as a creditor, to have metal equally valuable returned in a cer-' 
.tain shape, (d) If the metal in that case should be lost, even 
by irresisUble force, the smith, as the owner of it, wou\d be held 
•to bear thedoss, and the creditor to be entitled to his vase or 
ring; though it would be otherwise if the same metal was to be 
rhturned in its new forifi. (e) 

, lA the ca^e of Seymour v. Brown, {/) a quantity of wheat 
was sent to a miller to be exchanged for flour, at the rate of a 
barrel of flour 'for every five bushels of wheat. The miller 
fnixed the >^heat with the maas of tfie wheat of the same qual- 

• • 

(tr) D|g. 19, 2, 9, 5, Potliier, Ibid. Nos. 419, 428 1 Bell\ Com 456, 458. Dun¬ 
can 0 . Rlundell, 3 Starkie’s Rep 6 Stoiy on B.tilment, § 431 • 

(6) I’fltliior, Traite du Contrat de I^oua^jc, ii. 428 Dig 19, 2,.13, 5. 

(e) Stoiy oil Bailment, ^ 433-437. 

,{(0 Hig. 19, 2, 31. 

(c) Joues^on Batlmeift, 102. Buffum v Mciry,*3 Mason’s Rep. 478. 

(y) 19 Jolma!^ op 44. This decision has bedli overruled m the very analogous 
o.ise of Ewing ». French, I Blackf. Iiid Rep. 353, and m Hurd v. West, 7 Cowen, 
752, 75C, note, and in Smith v. Claik, 21 Wendell,*891 
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ity belonging to himself and others, and before the flour was 
delivered, the mill, with all its cbjitents, was destroyed by fire. 
It was held, upon the question wao was to bear the loss, that 
as there was no fault or negligence imputable to the miller, he 
was not responsible for the,loss, and that the property was not 
traiisferred. It was considered, thast there was nor sale within 
the intention of the parties. If the samfe identical wheat was 
to have been returned in thb shape of flour, the decision was 
correct, according to the general principles of law applicable to 
the ca§e.^ But as it did not appear to have been understood 
that the wheat delivered was to be kept separate, and re- 
* 590 turned * in flour, but only flour equal to wheat of such 
quantity and quality; and as the miller acted upo»i tha,t 
understanding, the decision was not conformable to the true’ 
and settled doctrine. There was^in that,case a transfer H)f the 
property in the wheat t6 the miller, and he was bound, at his 
own risk, and at all events, to have returned the flour, (a) 


(tt) Where an article is delivered to bo manufactured or altered, and the specific 
thing to he then restored, it is not a contract of sale, but a regular bail men t/o^it(o opens 
fneiendi, and the bailor retains his geiufral projicrty, and the bailee acquires no interest 
in any part of the articles (as logs to be sawed into boards) by a mere part perform¬ 
ance. Picrc«-u. Schenck, 3 Hill, 28. 


1 The property in rags does not pass to a bailee, who receives them, to manufacturo Into 
paper, at a certain price, and when the pajier madt fr(gn them is to ^e delivered to the 
bailor. King e. Humphreys, 10 burr’s K. 217. ^ 

The rule of law that distiuguishes a bailment from a sale, in cases of this charntfier, is 
Stated thus by Bronson, J., in Mallory v. Willis, 4 Comst. 76. “ When flie identical thfiig 
delivered, though in aifaltcred form, is to be restored, the contract is one of bailment, and 
the title to the property is not changed. But when there is no obligation to resfbre the 
specific article, and the receiver is at liberty to return another thing of, equal value, hf 
becomes a debtor to make the return, and tlio title to the property is changed. It is a 
sale.” This language is cited with approval in subsequent cases. See Pbster «. Pettibbne, 
3 Sold. 433. Hvde v. Cookson, 21 Barb. 93, But the application of the' rule to the facts of 
various cases, has given rise to an apparent conflict. See the cases before^ cited, and also 
Wadsworth v. Alcott, 2 Seld. 64; Norton v. Woodruff, 2 Oomst. 153; Chase t>. Wiaskburu, 
1 Ohio St. 244; Washburn v. Jones, 14 Barb. 193. • 

* Wlierc property Was hired and annexed to real estate, and in that*condition sold with 
the real estate, it was held, it could not be reclaimed by the owner, but his only r^edy 
was against his bailor. Fryatt v. The Sullivan Co., 6 Hill’s N. Y. !l^p. IKJ* S. 0. 7 HiUi 
529. " 

In this case an engine and boilers ^ere so nffijfcd to the freehold Uia|.ti[tey could not bo 
removed “ wiiliout dealruying tlio-buildiiig in winch they were placed?’ 

* The law ou this subject has be^n ‘discussed with great loarping and ability in the courts 
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There are very embarrassing questions, as has been justly ob¬ 
served, (a) arising in cases ynere the labor bestowed has not 
been properly applied, or not according to contract, or left in¬ 
complete, or where the subject has perished before it was 
finished. ^ Thus, it was held, in Ellis v. Hamlen, {c) that if a 
person undertakes to build house upon a specified plan, and 
with certain materials, and he dejgarts, without leave, from the 
terms of the contract, he is not entitled to any compensation 
for his labor. This decision rests on the strict ground of con¬ 
tract ; but the civil law speaks a more benign language, and 
gives the builder, acting in good faith, and in cases where the ' 
work is united with the property of the employer, an indemnity 
ko the extent of the bejiefit conferred. This is also the rule in 
the Scotch law. {d) If the employer derives no benefit from 
the wifrk and labor,of #the ine'chanic, (as where the whole sub- 

f,. 

ject-matter of this undertaking is destroyed, by inevitable acci¬ 
dent, before the work is completed and the thing delivered;) 
even in that case t^c civil law gave to the mechanic a ratable 
compensation for his labor and expenses bestowed upon the 
matensjs of his employer. And Pothier concludes that it is 
just and equitable ; for, as fast as the building advanced, it had 

•_ ___i__ 

• • 

. (ti) Story’s Com ^ 441 • 

(d) See supra, 509, note The Scottish law deals on this subject upon very equi- 
tablo giounds, for jt balances thf^ incomenicnce and damige arising from the imper¬ 
fect or faulty pej/oimancc agatnst tlic benefit actually denved from the noik, and 
gives%e woikm^n eithei a protanto compciisition, or assesses him in damages, as the 
difference in the losult may lequire 1 Bell's Com 455, 456 

(c) 3 Taunt Sep 52 

(c/) 1 Bell’s Com 456 

• • 

of New York, in case of Silsbuij t McCoon. The plaintiff had manufactured into 
■whiskey some gram belonging to nnothei, and the question was, whethei the propeity was 
thereby changdU and vested in the plaintiff In 6 Hill, 425, the Supreme Court held that 
it was fti 4 Demo, 832, the case came again befoie the cnuit, when it n^eired, that at 
the time,pf the manufacture, the plaintiff lyiew the grain to be the propei ty of another; 
but the majority of tlie Supreme Court held, that the fact that the act of taking and manu¬ 
facturing the grain ifas a known and voluntary trespass, could not defeat the legal eiiect 
oil a total cliange t» of the property The case was then taken to the Couit of Ap¬ 
peals, when the ^ajonty of the court reversed the last-mentioned decision, and declared, 
that n wilful wronjdjer can nevei acquitc pi ipcrtv by any change m the property of 
anothei, so 1 mg as it can be piovod th it the new ait'c’e was m ado from the otiginal mn- 
teiial. S C 3 Gomst. R. 879. See ante, pp [363-366] * 
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become, by accession, part of the property of the owner, {a) 
So, if an article be delivered to 5^ mechanic to be repaired, or 
materials are delivered to be wrought into a new form and 
shape, and the thing is accidentally destroyed before the work 
is finished and ready for delivery, without any fault or 
*591 negligence *on the part of the mechanic, the entire loss, 
according to the English law, falls \ipon the owner of the 
materials; for he is bound to answer for the work and labor 
already bestowed. This is the general rule of law, though it is 
liable +o be controlled by the custom of the trade, {h) According 
to the French law, if the mechanic was to furnish the materials, 
and the thing accidentally perished before completion and de¬ 
livery, he bears the loss both of the materials and of his work;; 
but if the materials’were furnished by the employer, and the' 
workman furnished only his skill‘and lalj,or, and the artiole was 
destroyed without fault,‘and before it was finisiied, the one lo&es 
the materials and the other his labor, (c) The Civil Code of 
Louisiana follows, in this respect, tin* rule in the French code, {d) 
The reason of the distinction is, that, in tbe one case, the em¬ 
ployer is the owner of the article or subject with which the 


(tt) Difr. It, 2, 59 Pothicr, flu Contriit de Louago, No. 433. 

(6) MetRtoiie V Atliawcs, 3 liuir. Hop. 1592. Gillctt v. Mawinun, 1'Taunt Hop 
137. Stoiy on B.iilniciit, § 44l Bi/i if the mechanic was by contract to complete 
the woi k hi foi o ji.if ment for a specific sum, and the employer to furnish the materials,, 
and when the woik was ncaily fini'-hcd the same boVcstroycd bj tn accidental lire, 
no compcnvation is rcf overuble, for the contrai t is entire, and jicrfflrmancc is ^con¬ 
dition jin cedent But-without a contract postponing the })aymcnt to the comiilction . 
of the work, the workmen would be entitled to a pw lata payment. 3 Binr. sup. 
Story on Baifmcnt, 4426. Briimliy » Smith, 3 Al.i. Ilcp. N. S I2.J, where A con- 
tracted.with B to huild a house on A’s land, and A. to furnish the mjiterials, .ind tliQ 
builder to be paid when the house was flriishciP It was burnt down by accident when 
nearly completed, and tb*p builder was held entitled to the value of tlis labor, on 'the 
maxim that A, was owner of tlic m-iterinls and the structure, anif res pent domino, 
Wilson V. Knott, 3 Humph. Tcnn K 473. So when a manufacturer Ugrees to con¬ 
struct an articl^ out of bis own materials, the jiroperty remains with him un*\il com¬ 
pleted and delivered Jt would be the same,«f the ihaniifactnrer fnmislicd tlm princi- 
p'dpartof the mate rials, but if the employer furnished the wfiolo or principal part 
of the materitlls. he would retain the property during the performance of the work, 
(jregory «, Striker, 2 Denio, 628. , * 

(r) Civil Code, Nos. 1788, 1789, 1790 2 ^.irdessiis, Droit Con^^. 2, tit. 7, nit. 

526. * ’ 

(d) Civil Code of Louisiana, art. 2731. Scgiiin v, Debon, 3 Martin’s La Uep. 0. 
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labor is incorporated; ajid,-in the other case, the workman 
is the owner. Tha principle is still the same. Res peril 
domino, {a) 

Mr. Justice Stdiry (6) subdivides this head of Locatio into 
1. Locatia operis faciendi, or hire of labor and services. 2. Lo¬ 
catio custo(McB, or receiving goods on deposit for hire. He in¬ 
cludes under the last head, agisters of cattle, warehousemen, 
and wharfingers; and to these may be added, a class of bailees 
known in this country by the term of forwarding men, or mer¬ 
chants. They are all responsible for want of good faith,*and of 
reasonable care and ordinary diligence, and not to any greater 
extent, unless the business and duty of carriers be at- 
^iRichod to their other ^character. («) * But innkeepers *592 

form an exception to the general rule, and they are held 
responsible to as strifA and severe an ,pxtent as common car¬ 
riers ; and the principle was taken from the Roman law, and 
adopted into modern jurisprudence, (d) 

(3.) The responsibility of an innkeeper for the horse or goods 
of his guest, whom he receives and accommodates for hire, has 
been appoint of much discussion in the books. In general, he 
is responsible at common law for the acts of his domestics, and 
•for thefts, and is bound to take all due care of the ^oods and 
baggage of his guests deposited in his house, or intrusted to the 
‘cate of his family or servants, without subtraction or loss, day 
and night. IJe is said po be chargeable on the ground of the 
profit which .he receives for entertaining his guests. (<?) The 


fa) Story’s Com. § 438. 

(b) 422. * , • 

• (c) Cttiliff u.•Danvers, Peake’s N. P» Rep. 114. Finucanc v. Small, 1 Esp. N. P. 
Reji, 31 Garsfjlo v. Trent Navigation Co. 4 Terra Rep. 581. Sidaways v. Todd, 
2 Starkie’s N. P. ®ep. 4 OO. Platt v. Hibbard, 7 Cowen’s Rep. 497. Ijrown v. Den¬ 
nison, 2 Wen<leirs Rep. 593. Schmidt u. Blood, 9 Wend. Rep. 268. Streeter v. 
Horlock,,! Bing. Rep. 34. Robert^ v. Turner, 12 Johns. Rep. 232. Story’s Com. 
442-456. See also supra, p. 600, n. (</). * 

{d) rfig. 4, 9. The edict of the prtetor included shipmasters, innkeepers, and 
““stable-jfcepers in thosame severe but wise and wholesome responsibility. See infra, 
v(il. iii. p. 7, note a, where the edict is specially noticed. Mr. Justice Story has given 
a general vi*w of the responsibility of innkeepers in the civil law and in the law of 
those nations of Bu][ope which have adopted it. Story on Bailments, §§ 464-469. 

(e) Morse v. Slue, 1 Vent. Rep. 2.38. Lane u. Cctfton, 12 Mod. 483, 487. Towson 
V. Havrc-dc-Grace Bank, 6 Harr. & Johns. 47. 

VUE. II. 69 , 
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custody of the goods of his gu^st is part and parcel of the 
contract to feed, lodge, and accom\nodate, the guest for a suit¬ 
able reward, (a) 

In Calye’s case, (b) it was decided, upon the authority of the 
original writ in the register, (and which Lord Coktv said was 
the ground of the common law on the subject,) tha't if a guest 
came to an inn, and directc4 that his horse be put to pasture, 
and the horse was stolen, the innkeeper was not responsible, in 
his eharacter of innkeeper, for the loss of the horse. However, 
it was'agreed in that case, that if the owner had not directed 
that the horse be put to pasture, and the innkeeper had done it 
of his own accord, he would be responsible. 

Perhaps this rule might admit of som« limitations; for if the* 
putting the traveller’s horse to pasture in the summer season, or 
leaving the carrii^ge in an open shod*in the street,*be the 
*593 usual custom, as it is in many parts of this country, the 


(a) Holt, Ch. J., 12 Mod. Rep. 487. Grinncll f. Cook, 3 Hill’s Rep. 48.> An 
innkeeper eiinnot lawfully refuse to receive guests to tlic extent of hi.^. leasonable 
accommodations; nor can lie impoie uiireasoiiiilile terms upon them, fiennett ». 
Mellor, a Term Rep. 274. Thompson i*. Lacy, 3 B. & Aid, 285. Hawthorn v. 
Hammond, ^ Carr. & Kirwan, 404. And as a compensation for th^ innkeeper’s^ 
responsihdity, the better opinion is, tliat lie has a lien on all the goods of his gue^t at 
the inn, lor all his expenses there. Story on Bailments, § 476. Lord Kenjoii and 
Ashhurst, J , in Kiiknian v. Shaweross, 6 Term Rep. 14. Grinncll v. Cook, 

But the innkeeper is not re.sponsible in that character for goods left in his custody, 
unless the owner be his ^iwst, by cither having been there, or intefeding to go there, 
in that capacity. He must be cither actually or constructively the fnuLeeper’s gucat. 


Id.2 

(l>) 8 Co. 3S». 




4 


4 


1 An innkeeper’s lien extends to goods brought to his inn by a ^cst, though they 

belong to a third party, provideil they are such as a person might ordnianly travel with. 
Snead v. Watkins, 37 Etig. L. & Eq. 384. And where several persons travel togetlier 
and [)uf up at one inn, the goods of one cannot be detained for the board 5f all. Clayton 
V. Butterficldf 10 Rich. Law, (S. C.) 300. ** 

2 rurchasing liquor at an inn is sufTicient V> constitute one a guest McDonald v. Ed- 
gcrtoii, -J I'arb S. C. Rep. 560. In Dickiii.son v. Winchester, 4 Cush. 114, it was lield that, 
wliere an innkeeper engaged to take travellers “ free,” from the stfition to hfs lai’el, and 
had made arrangements with hackipen for that purpose, he was liable for a trunk lostrm 
the way. The relation of innkeeper and guest cea.ses wlien the latt^ ha* paid his bill 
and leaves the lionsc with the declared intentiori of not retimiing. ,Wiiitermutc v. Clark, 
5 Saiidf. S. C. 242. See a learned^examination of this subject in McDaniels v. Robiti'.'on, 
26 Vt. 316, and note, per Redfield, C. J. McDaniels w. Robinson, 2 Wins. (28 Vt.) 387. 
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consent or direction of the owner to that effect might be fairly 
presumed, (rt) , / 

It was laid down in the same case in Coke, that the inn¬ 
keeper was bounds absolutely to'keep safe the goods of his guest 
deposited, within the inn, and whether the guest acquainted the 
innkeeper that the ^oods were there, or did not; and that he 
would in every event be bound ^o pay for the goods if stolen, 
unless they were stolen by a servant or companion of the guest. 
The responsibility of the innkeeper extends to all his servants 
and domestics, and to all the movable goods and chattels and 
moneys of his guest which are placed within the inn, {infra hos- 
pitivni ;) but it does not extend to trespasses committed upon 

^ *1116 person of the guesi, nor does it extend to loss occasioned by 
inevitable casualty, or by superior force, as robbery. (6) It is no 
excus^ for the innkeeper, that*he was, at the time the goods of 
his guest were IRst, sick or insane, for he is bound to provide 
careful servants, (c) In Bennett v. Mellor, (d) the responsibility 
of innkeepers was laid do\s^u with great strictness, and even 
with severity. The plaintiff’s servant came to an inn to deposit 
some goods for a week. The proposal was rejected, and the 
servant sat down in the inn as a guest, with the goods placed 

• behind him, and very shortly thereafter they were ^tolen. It 
was held> that the innkeeper was liable for the goods ; for the 

* servant was entitled to protection for his goods during the time 


(a) Story’s C^m. § 178 If the traveller directs his horse to be put into the stable, 
and^ays nothing about his gig, and it be left in the highway with other carriages, 
and is stolen, the innkeeper has been held liable, under the implied promise to take 
the gig in/m hospitiiim. Jones v. Tyler, 3 Neville & Manning’s Rep. 570. 1 Adolph, 
& Ellis, 522, S. C. This was carrying the protection of the infl sufficiently far. 

* (fil Calye’s Case, it6. sit/). Morse r. Slue, 1 Vcnt. Rep. 190, 238. Kent u. Shuckard, 
2 B. & Adol. sqp. Story’s Com. H 471-473. But from the case of Mason v. Thomp¬ 
son, and from ihc dictum of Bailey, J., in Richmond r. Smith, 8 B. & Cress, 9, U 
would seem 4iat innkeepers were responsible, like common carriers, tor robbery and 
burglary. Story on Bailments, ^ 472. If a horse, chaise, and harness be delivered to 
an innkeeper, the payment for the horse includes a compensation fbr keeping the 
chaise and harness, and he is liable as afi innkeeper for the loss of them. Mason v. 

* Thoippson, 9 Picks Rep. 280. This last case was questioned and overruled in Grin- 
acll V. Cook, 3 Hill’s Rep. 485, so far as it went to hold the innkeeper in that char- 
acter resp(msib[o for the goods of a person who w*as not at the inn, and did not intend 
to go there as a^qpst, and therefore ^as no guest, 

(c) Calyo’s case, ub. sup. Cross v. Andrews, C^o. Eliz. 622. 

(d) 5 Terra Rep. 274. 
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he continued in the inn as a guest. It was not necessary that 
the goods should have been in the\8peciaL keeping of the inn¬ 
keeper, in order to make him liable ; if they be in the inn, 
*594 that is sufficient to charge him. * It i^ not necessary to 
prove negligence in the innkeeper; for it is.hjs duty to 
provide honest servants, according to the confidence* reposed in 
him by the public; (a) and he* ought to answer civilly for their 
acts, even if they should rob the guests who sleep under his 
roof. An innkeeper, like a common carrier, is an insurer of the 
goods 'of his guests, and he can only limit his liability by ex¬ 
press agreement or notice, {b) Rigorous as this law may seerp, 
and hard as it may actually be in some instances, it is, as Sir 
William Jones observes, founded on tlie principle of public 
utility, to which all private considerations ought to yield. Trav- 

f ll 

ellers, who must be nunjerous in a rich find' commercial coun¬ 
try, are obliged to rely almost implicitly on tfie good faith of 
innkeepers ; and it would be almost impossible for them, in any 
given case, to make out proof of fraud or negligence in the land¬ 
lord. The Roman praetor held innkeepers responsible for the 
goods of their guests, on the same principle of public utiJdty. It 
was necessary, says Ulpian, in commenting on the edict of the 
praetor, to«confide largely in the honesty of such men; and if 
they were not held very strictly to their duty, they might yield 
to the temptation to comniit a breach of trust. They were 


(h) If tho good", of a guest be deposited in a public inn, and be lo?t or injured, the 
priinu facin presumption is, that the loss was occasioned by the negligence of the inn¬ 
keeper or his scfvantj>, but the presumption may be rebutted. I>aw.soti u. Chemney, 
5 Adol. & Ellis, N. S. 164.1 *• ' . , 

{h) Kichmorid v. Smith, 8 Barn. & Cress. 9.' 


1 See, alxo, Merritt v. Claghoni, 23 Vt. 177; Metcalf v. Hess, 14 Ill. 129; Aiistcii v. Hilde¬ 
brand, 0 15. 72; McDaniels v. liobinson, 2C Vt. 316; Laird r. ICichold, 10 ind. 212. 

I5ut it ‘itneter Indulity wa.s imposed in Sliatvi v. llerry, 31 Me. 47S. Mateer w. Frown, 1 
Cal. 221. .Sibley v. Aldrbh, 33 N. 11. 5.33, where the subject is examined at length. Neg- 
ligenec on the jiart of the guest will di.scbargc the innkeeper. Armisftad v. White,« Eng. 
L. & liq. 349. Chamberlain i>. Masteyson, 26 Ala. 371. Gross negligence on th^ part 
the gue.,t need not be shown. Fowler v. Dorlon, 24 Barb. (N. V.) 88f. Ili Cashill i». 
Wright, 37 Kng. L. & K(\ 175, the negligence on the part of the gimst Vas defined to be 
siub, Unit ih' lo-s would not have l\appened, if the guest hud used the ordinary care tliat 
a prudent man might be reasonably expected to have taken under the circumstances. 
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bound to answer for all losses and damages happening even 
without their default, unless/they were fatal losses, occurring 
from vis major or irresistible' force, {a) 

The responsibility of innkeepers, to the full extent of the Eng¬ 
lish law, has been recognized in the courts of justice in this 
country. (b)» Thus, in Quinton v. Courtney, (c) the innkeeper 
was held'liable for mdney stolen out of the saddle-bags of the 
gue^t, which he had delivered to the servant without informing 
him, or his master, that there was money in them.^ And 
in Clute v. Wiggins, (d) the innkeeper was * held respon-, *595 
sible for a theft of bags of grain in a loaded sleigh of a 
' guest which had been placed for the night in a wagon or out- 
Jjpuse appurtenant to the inn, with fastened doors. The sleigh 
’■tSiras deemed infra hospitium, and the innkeeper liable, without 
any negligence bein^ jjroved against him. 

Under so extended a responsibility, it*becomes very important 
that the nature of inns and guests, and the persons to whom the 
description applies, should be precisely understood. 

Common inns were declared in Calye's case to be instituted 
for passengers and wayfaring men, and that a neighbor, who 
was no traveller, and lodged at the inn as a friend, at the re- 
^quest of jthe innkeeper, was not a guest whose goods would be 
under spepial protection. A house merely for lodging*strangers 


.(a) Dig. 4, 9,-1,*3. Jones onif^ailmcnc, 95, 96. 

(b) Mason v. Tllionipson, 9 Pick. 280. 

^ (c) 1 lliiywoo(4’s N. C. Rep. 40. 

\d} 14 Johns. Rep. 175. Newson n. Axon, 1 M’Cord’s Rej). 509, and Piper v. 
Manny,. 21 Wendell, £82, contain a recognition of the same principle. 


1 In Simon v. ViHer, 7 La. Ann. 360, it was held that an innkeeper is responsible 
only for usual and ordinary baggage, and not tor unknown treasure belonging to the trav¬ 
eller. See also^Iateer v. Brown, 1 Cnl. 221. But this relaxation of the innkeeper’s lia¬ 
bility wa.^not admitted in Berkshire Woollen Co. v. Proctor, 7 Cush. 417. In Pettigrew o. 
Barnum, 11 Iiid. 434, it was held that an innkeeper is responsible for the g«est’s baggage 
only, and that that term does not include merchandise or other valuables, such as silver 
.^knives, forks, and spoons. By a recent .statute of New York, (Laws of 18C5, ch. 421,) a pro¬ 
prietor'of a hotel may limit his responsibility as to money, jewels, and ornaments, belong¬ 
ing to his guests, by posting in their rooms a notice, tliat ho has provided a safe for the 
safekeeping of nlb^ey, jewels, and ornamseiits; and if the guest neglect to deposit his 
money, jewels, or onrtimonts, in the safe, the proprietor of the hotel is not responsible for 
loss by theft or otherwise. 

69* 



822 OF PERSONAIi PKOPEETY. [PART V. 

for a season, who came to a watering-place, and furnishing hay 
and stable-room for their horses, ai d sellinjg beer to them and to 
no one else, has been held not to be a public inn. {a) It must 
be a house kept open publicly for the lodging, and entertainment 
of travellers in general, for a reasonable compensation. If a 
person lets lodgings only, and upon a previous contract with 
every person who comes, and does not afford entertainment for 
the public at large indiscriminately, it is not a common inn. {b) 
In Thompson v. Lacy^ (r) this subject was fully discussed; and 
it was, decided that a house of public entertainment in London, 
where provisions and beds were furnished for travellers, and all 
others capable of paying a suitable compensation for the same, ‘ 
was a public inn. The owner was subject to all the liabilities 
of an innkeeper, even though he kept no stables, and was not' 
frequented by stage-coaches and wagons, from the countny; and 
even though the guest did not appear to have been a traveller, 
but to have previously resided in furnished lodgings in the city. 

A lodging-house keeper was one that made a contract 
* 596 with every * person that came ; but an inn, said one of 
the judges in that case, is a house, the owner of which 
holds out that he will receive all travellers and sojourners who 
are willing to pay a price adequate to the sort of entertainment 
provided, and who come in a situation in which they are fit to 
be received, [dy But the keeper of a mere coffee-ho use or pri¬ 
vate boarding or lodging-house, is not an innkeeper in the sense 

t 

i 

(a) Parkhurst y. Foster, 1 Salk. Kep. 387. Curth. 417, S. C * •, * 

(b) Entertaining strangers oceasionally for compensation, does not make a person 
an innkeeper. ' Tha^State v. Mathews, 2 Dev. & Buttle, 424. ' 

(c) 3-B. & Aid. 283. * ^ . . 

(d) Parker v. Flint, 12 Mod. 2.54, S. P. A guest i.s not entitled to select a particu¬ 
lar room or bedroom for the purpose of sitting up all night, so^long as the inn¬ 
keeper offers^to furnish him with a pioper room for that purpose. Fell a. Knight, 

8 Meeson & Weis. 269. ' 


J I o charge one as an innkeeper, it is “ sufficient to prove thafr all who came wore 
received as guests, without any previous agreement as to the length of their stay or the 
terms of their entertainment. . . A public house of entertainment for,jail *lio choose to 
vi-it It, i- the true definition of an inn.” Oakley, C. .1., in Wintermutcr. Clark, 6 Sandf. 
S. (, 242. A hotel in a city, whiijh receives transient guests, is u common inn. Taylor 
V. Moniiot, 4 Duer, (N. Y.) H6, 


r 
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of the law. (a) ’ If a guest applies for a room in an inn, for a 
purpose of business distinct J&’bm his accommodation as a guest, 
the particular responsibility does not extend to goods lost or 
stolen from that rqpm. (b) Though a landlord cannot exonerate 
himself bj^ merely handing over a key to his guest, yet, if the 
guest takes the key, it will be a question of fact whether he 
took it animo custoditndi, so as to exempt the landlord. 

In New York, and throughout the Union, inns and taverns 
are under statute regulations, and their definition and character 
are contained in the statute. Taverns in New York a^e to be 
licensed by the commissioners of excise; and the license is 
necessary except in cases of necessity, and it is deemed a per¬ 
sonal trust, and cannot be assigned, (c) There are licenses 
merely to sell strong and ‘spirituous liquors under five gallons, 
granted to merchants ^nd grocers, but they cannot be sold to be 
drunk in the house or store of the seller; and there are other 
licenses to retail strong and spirituous liquors, granted to per¬ 
sons who keep an inn or tavern. Those persons, so licensed, are 
the ordinary innkeepers, within the contemplation of the 
-statute law of New York ; for the statute declares * that * 597 
no person who has not at the time a license to sell strong 
or spirituous liquors or wines, to be drunk in his house, shall 
put up qny sign indicating that he keeps a tavern.*(i/) 

—• --- -- 


• (a) Doe V. Luming, 4 Campb. N. P. Bep. 77. Whathey v. M’Dougal, 1 Bell’s 
Cor^. 469. • 

. (b) Burgess B. Clements, 4 Maulc & Selw. 306. Farnworth v. Packwood, 1 Holt’s 
5?. P. 209. , 

(cV«Alger V. Wesson, 14 Johns. Rep. 231. Palmer v. Dongy, 2 Johns. Cas. 346. 

,Commonwealtli v. Bryan, 9 Dana’s Rep. 310. • 

. (d) N. Y. lievised Statutes, vol. i. pp. 678-682. Ibid. 661, sec. 6. By the statute, 

t For the dRtinction of the liability of ;m innkeeper to a boarder from the liability which 
he is uAder to a guest, see Manning v. Wells, 9 Humph. R. 746; Chamberlain r. Master- 
son, 26^ Ala. 371; Willard r. Reinhardt, 2 E. D. Smith, (N. y.)'148. A traveller stopping at 
an inn does not cease to be a guest and become a boarder by an agreement to pay bj*^ the 
week. Berkshire Woollen Co. v. Proctor, 7 Cush. 417. As to the liability of boardiiig- 
ionse keepers, see Dansey ti. Richardson, 26 Eng. L. & Eq. 76. By a recent statute of 
New York^ (Laws of 1860, ch. 446,) boarding-hous5 keepers have the same lien upon and 
right to detain tiie baggage and effect^of any boarder, for the amount which may be due 
for board by such tioarder, to the same extent and in the same manner as innkeepers 
have such lien and right of detention. 
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(4.) The localio operis mercium vehendarum^ is a contract re¬ 
lating to the carriage of goods for hire; and this is by far the 


every keeper of a public inn or tavern, except in the city of New York, is rcrjuircd to 
keep at least two spare beds for guests, well provided, and good ami sulfcicnt stabling, 
grain, hay, or pasturage, for horses and other cattle belonging to travcllors. Every 
innholder or tavern-keeper, who is liccnj-.ed as such, is also required to put and*keep 
up a proper sign on or adjacent to the front of his house; and every person who erects 
or keeps up such a sign without a license to sell spirituous liquors by retail, or sells 
them by retail to be drunk in his house, outhouse, yard, or garden, without entering 
into recognizance as an innkeeper, is subjected to a penalty for every offence. If the 
innkeeper has not put up a sign, yet if he keep.s a tavern, he is still responsible at 
common law ns an innkeeper. Calyc’s case, 8 Co 32. At common law, any person 
might keep a tavern and sell vinous liquors there without control; but undi r the Eng¬ 
lish statute of .'j & 6 Edw. IV., a license to keep a tavc'in would not authorize the rc-' 
tiul of liquors without another license. Su'vens v. Duckworth, Hard. Rep. 338. The 
better opinion would seem to be, that under tHe New Y^ik statute there may iawfuUy 
be a public inn without au exci.sef-license, though without a lice,use no person can jmt 
up a sign indiralm// that he keeps a tavern; and if he lias the excise license to retail hi 
small quantities liquors to be drunk in his house, he must be bound also to kec[) an 
inn for the accommodation of travellers, in the common-law sense of the term. The 
excise license may perhaps be regarded as a criterion to determine between the com¬ 
mon-law inn, and the statute inn and tavern combined. In the case of the Overseers 
of Crown Point u. Warner, 3 Hill, 150, occurring in 1842, since the prcccdii.g obser¬ 
vations were made, it was adjudged that the words inn and tav/rn, and innholder and 
tavtrnkerper, were used in the N. Y. R. S. vol. i. p 676, synonymously, and that the 
right to keep*an inn without an excise license is common to all persons. Rut if a 
license to sell spirituous liquors be added, the inn,then becomes a statute franchise, 
and the statute regulations prescribing rules of conduct to inn and tavern-keepers, 
apply c»«/y to such licensed houses. By a statute of New York of I2th April, 1843, 
eh. 97, licenses to keep taverns may now be grunted, wkhout ineludif.g a license to sell 
spirituous liquors or wine. So in Alabama, no person can keep a pilblic inn without 
a license, though sjiirituous liquors be not retailed. The State v. Clo^d, 6 Ala. R. N. 
S. 628. The Act of Michigan of 18.33, is essentially the same, for no person, unless 
licensed to keep dtaeerff, can sell spirituous liquors by retail undera quart, in I’eun- 
sylvatiia.-a license to keep a tavern of inn, would seem, ipso facto, to pnply a license, 
to retail vinous and spirituous liquors, though licenses to sell liiiuors may be grantcdl 
to persons combining other business with the same. Purdon's Dig. 5 Vj 2-507. By the 
law of Ohio, na person is permitted to keep a /auerw without a liccn.se from the Court 
of Common Pleas of the county. Statutes of Ohio, 1831. By the Act of Kentucky of 
1834, no taverq within any town or city, or witliin one half milc'thereof, can ‘oc kept 
without license, even thouijh spirituous luptors he not retailed. So, in Vermont, no-person 
call keep an inn without a license from the county court; and a licen.se to keep a 
vii uialling-house will not authorize a person to keep a house for public entertainiftent; 
and a person may keep an inn without selling spirits or wine. State v. Stone, 6 Ver¬ 
mont Rep. 295. In Connecticut, a distincliomjs made by statute between taverns 
and victualling-houses. Both kinds require a licen.se, but tavern-keepers only have a 
right to retail spirituous liquors. ‘The victualling-houses are called, also, houses of 
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most important, extensive, and useful of all the various con¬ 
tracts that belong to the head'of bailment. The carrier for hire 


rcfi eghment. ^tgitutes of Connecticut, 1838, pp. 592-595. In Massachusetts, there 
seems to be thrtc descriptions of persons in purview of the Revised Statutes, c. 47 ; 
(1.) A comnton innholder, wh* sells liquors and provides accommodation for man and 
beast; (2.) A common victualler, who sells litpaors and food only. Both of these roust 
be licensed; (3.) A common gro{f-shop, or drinking-house keeper, who is not entitled 
to a license. Commonwealth v. Pearson, 3 Mote. 449. In North and South Carolina, 
a person is indictable for retailing smrituous liquors without license; and in the 
former state, public inns are called, in the statute, ordinaries. 1 N. C. R. S. p. 445. 
, State V. Morrison, 3 Dev. N. C. Rep. 299. The State v. Mooty, 3 Hill’s S. C. Rep. 
187. T.ivcrn-keepcrs and innholders arc generally used synonymously; and as the 
Ijcal laws in all the states prohibit persons from retailing spirituous liipiors, and in 
•Alabama, by Act of 1807, even^ieer or cider, without a license, that license ordinarily 
becomes essential to the character, and, in some instances, to thd lawfulness of a pub¬ 
lic inn or*tavern. In Temjessac, the profiibition to retail spirituous liquors is held not 
to include wine which it procured by fei mentation, aifd only those liquors which are 
procured by distillation. Caswell v. The State, 2 Humphrey, 402. Since the growth 
and (lilfusion of temperance societies, thejestrictions by law on the retail of spirituous 
liquors have greatly increased. ,In Massachu.-)Ctts, by statute, in 1838, the retail of 
spirituous liquors under fifteen gallons was wholly prohibited. By the Revised Stat¬ 
utes of Massachusetts of 1836, ch. 47, no person can be an innholder or seller of spir¬ 
ituous liquor, to be used about his house or other building, without license. Licenses 
to innkeepers and retailers may be granted for each town and city, and licenses may 
i>e confined to the sale of fermented liquors, such as wine, beer, ale, and cider, and 
excluding th^sale of brandy, rum, or other spirituous liquors. The interdiction in 
.Mi.ssis,sippi was limited to one gallon, and in mijst of the states the regulations on the 
subfect have become very strict. The laws of the Old Plymouth Colony (edit. 1836, 
by W. Brigham, p^ 287,^ declar&l that no person licensed to keep a public house of 
entertainment sfu^ild be without good beer. „ 

Innkeepers are^ liable to an action if they refuse to receive a guest without just 
cifltsc. Sec infra p. 634. The innkeeper is even indictable for the refusal, if he has 
room in his house, and the guest behaves properly. Rex v. Ivens, 7 Carr. & Payne, 
213. Tn the case of 'I'he State n. Chnmblyss, 1 (^heve’s S. C. L!^v Rep. 220, the sub¬ 
ject of inns andTtaverns was elaborately discussed. It was held by a majority of the 
court, that a liceq^c to keep a tavern included, also, the privilege of retailing spiritu¬ 
ous liquors, in simxll quantities, to travellers and guests. The minority of the court 
held, that the Ijivern license and the license to retail were two distinct tilings, and that 
the foringr license djd not necessarily include the other. It would appear, from the 
learned investigations in that cose, that a tavern was originally a piacc where the 
keeper sold wme alone, but, in process of time, the seller of wine (including other 
strong,drinks) began to supply food and lodging for wayfaring men, and the terra 
tavern became to be synonymous with that of inn, as far back as the reign of Eliza¬ 
beth. The«pre|mble to the statute of 1 James *1. c. 9, declared, that “ the ancient, 
true, and principal qso of inns, alchoufes, and victualling houses, was for the receipt, 
relief, and lodging of wayfaring people, travelling from place to place, and not meant 
for entertainment and harboring of lewd and idle people,” «&.c. The statutes of 2 
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in a particular case, and not exercising tl>e business of a com¬ 
mon carrier, is only answerable fbr ordinary neglect, unless he, 
by express contract, assumes the risk of a common carrier, (a) 
But if he be a common carrier, he is in ttic nature of an in¬ 
surer, and is answerable for accidents and thefts, and even for a 
loss by robbery. He is answerabfe for all losses ivhich do not 
fall within the excepted cases of the act of God (meaning inev¬ 
itable accident, without the intervention of man) and public 
enemies.^ This has been the settled law of England for ages; 


James I. c. 7, 4 James I. c. 5, and I Chns I. e. 4, show, also, the primitive use of the 
inn, now commonly called a tavern In the statutes of South Carolina, both under 
the colony and under the state, inns and tavenis havjc boon nsed promiscuously fbr, 
places where spirituous liquors were sold under a license. But there were licensed 
retailers of spirituous liquors who do not»kcep a tavern, and there wcr*i licensed 
retailers who keep a tavern audurctail spiiituous liquors as’ part of the entertainment, 
together with food, lodgings, &.c., for travellers and wayfaring people. The mere 
business of entertaining travellers and others with food, lodging, &c., docs not require 
an excise license. They are not tavern-keepers within the purview of the excise laws, 
but innkeepers, in the primitive sense, and they are ftititlcd to some of the privileges 
and subject to some of the liabilities of keepers of taverns. 1 presume they are 
responsible for the goods of their gue.sts to the c.xtont of innkeepers arid tavern- 
keepers at common law. The regulations of some late English statute.s (11 Geo. IV. 
and I Wm. IV. c. ti4, and 4 & 5 Wm, IV. e. S.*)) are very strict, even^ as to hecr- 
houscs. X» person licensed to sell beer by retail shall have or keep his hou.se open 
for the sale thereof, nor retail the surae, or stifler it to be drank in Or at his house 
before 4 a. m. and after lU p. m. ; noi* at any time between lb a. m. and 1 r. m. ; nor 
between the hours of 3 and 5 o’clock p. m. on Sundays. 

(a) l{obinsori v. Dunmore, 2 Bo.s. & Pnll. 416. ‘Brind v. Dalt>, 8 Carr. & Payr.e. 
207. But in Gordon v. Hutchinson, 1 Watts & Serg. 285, the ruA' was carrijid out 


1 The act of*^God lyust be both the prfmmtite and the sole causS of the los.s to'iirotcct 
the carrier. New Brunswick S. & C.*f. (Jo. ». Tiers, 4 Zabr. 697, See, however, MorrisO.i 
V, Davis, 20 Penn. 171. A« to the meaning of inevitable accident, under dilTeroiit circurr.- 
stances, see Fish v. Chapman, 2 Kelly’s (Geo.) R, 349, 350; Europa,\l'. S. Law Mag. 
Dec. 1850, p, ^97,) before Dr. Lushington; King v. Shepherd, 8 Story’s K. 349; Friend r. 
Woods, 6 Gratt. 189. ' 

A loss occurring from collision, by the negligence of either party, renders Kie carrier 
liable. Mershdn v. Ifobensack, 3 Zabr. 680. ^ 

When the carrier stipulates to deliver within a limited period, the obligation is .said to^ 
be absolute, the excepted cases in the bill of lading relating to the Siimago of tliagoods. 
Harmony v. Bingham, 1 Duer, K. 209. 

When the goods have been injured’ by inevitable accident, the carrier cannot be held 
liable for not remedying the injury. Steamboat*' Lynx v. King, 12 Mis* 272. In Clievail- 
lier V. Patton, 10 Tex. 344, it was held that a custom of curriers, known to the plaintiff, to 
carry cotton in open wagon.s, was a^ljooil defence to an action for damages cau-sed by rain. 
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and the rule is intended as a guard against fraud and collusion, 
and it is founded on the same- broad principles of public 
policy and convenience * which govern the case of inn- * 598 
keepers, {a) This principle of extraordinary responsibility 
was taken from the edict of the praetor in the Roman law, (&) and 
it has insinuated itself into the jurisprudence of ail the civilized 
nations of Europe. But the rule in the civil law was not car¬ 
ried to the severe extent of the ]2nglish common law. So in 
Frani;e, common carriers are not liable for losses resulting from 
superior force, as robbery, for that comes within the dg,mnum 
^ fatale of the civil law, which exempted the carrier; (c) and the 
same rule has been adopted in the Civil Code of Louisiana, {d) 
Ill Scotland, loss by fir§ is also considered as one happening by 
*inevitable accident, and for which the carrier is not responsible ; 
but Mf. Bell insists |haj; loss by robbery ought not to be deemed 
an exception to Hhe responsibility of fhe carrier, and that the 
many practical illustrations in the English law ought to be re¬ 
ceived “ as of more ai^hority than hundreds of dicta rescued 
from the cobwebs of the civilians.” (c) 

—-•—.- 

more extensively, and it was held tliat a wapgoner who carried goods for hire, was 
•responsible*as a common carrier, though transportation was only an ocjeasional and 
incidental eisploymcnt; and this decision seems to be founded in better policy as ap- 
. plicablc to business in this country.^ • 

(a) Co. Litt. 89 a. Woodleife v. Curtics, 1 llol. Abr. 2 C. pi. 4. Lord Holt, in 
Qoggs V. Bernard, 2 Lord Rayju. 918. Lee, Ch. J., in Dale v. Hall, 1 Wils. Rep. 
281. Forward Pittard, 1 Term Rep. 27. Proprietors of the Trent Navigations. 
Wooll, 3 Esp. Rjpp. 127. Riley v. Horne, 5 Bing. Rep. 217. 

•{6) Dig. 4, 9, 1. Ib. 4, 9, 3, 1. 

(c) J^ode Civil, art. 1782, 1784, 1929, 1954. * 

(d) Art. 2722, 272*5, 2939. , • 

(e) 1 Bell’s tom. 470. The English and American decisions held the common 
carriers respons^jle for loss by fire. See in/ra, vol, iii. 304. Hale v. N. Jersey Steam 
Navigation Company, 15 Conn. R. 539, S. P.® 

__ • _______ 

s 

t See also Chevnillier v. Straham, 2 Tex. 115. Qnitra, Fish v. Cbapumn, 2 Geo. 349 ; 
Samms*t). Stewart, 20 Ohio, 69. • 

• 2 Parkei' e. Flaggy 20 Maine R. 181. And the carrier will be liable for a loss by fire at 

^is warehouse, where the goods were detained in transitu, until the completion of an aque¬ 
duct GrH|F V. Bloomer, 9 Barr’s R. 114. • 

Ill Hosea v. Ml^rory, 12 Ala. R. 349, 4 t was held, that the carrier was liable for a failure 
to deliver money orf request, though the carrying of the money under the circumstances 
was admitted to be,a vwlai'mi of tht Posl-OJfict Law*. Delivery to a common carrier is 
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Common carriers undertake, generally, and not as a casual 
occupation, and for all people indifferently, to convey goods, 
and deliver them at a place appointed, for hire as a business, {a) 
and with or without a special agreement as to price. (6) ^ They 
consist of two distinct classes of men, viz : inland carriers by 
land or water, and cmrriers by sea pand in the aggregate body 
are included the owners of stage wagons* and coaches, and rail¬ 
road cars, who carry gbods as well as passengers for hire, 
.*599 wagoners, teamsters, cartincn, porters, the masters * and 
, owner’s of ships, vessels, and all watercraft, including 
steam vessels, and steam tow-boats, belonging to internal as 
well as coasting and foreign navigation, lightermen, barge own- ' 
ers, canal boatmen, and ferrymen.® As they hold themselves tp 
the world as common carriers for a reasonable compensation,* 
they assume to do, and are bound to do, what is required of 
them in the course of •their employment, if they have the re¬ 
quisite convenience to carry, and are ottered a reasonable or 
customary price ; and if they refuse without some just ground, 
they are liable to an action, (c) ^ ^ 


(a) Gisbourn v. Hurst, 1 Salk. Rt*p. 249. Blind v. Dale, 8 Carr. & P. 207. In 
this la^t casjLord Abinger suggested, that a town cartman, whose farl.s' ply for hire' 
near the wh.ri ves, \\a.s jiot a c ommon carrier. Sec Story on Builincutc, ^ 496, n. 3, 
2d edit., who strongly, and I think properly, questions the solidity of this dUtinction. 

{b} Lawrence, J., in Harris v. Packwood, 3 Taunt. Rep. 264. Story on Bailments, 
§ 49.5, ;3d edit. ., , 

(c) Jackson v. Rogers, 2 Show. Rep. 332. Lord Kenyon andt-Ashlmrst, J., in 
ELce V. Gatward, 3 Tcnn Rep. 143. Holroyd, J., in Batson v. Dopovan, 4 Barn. & 
Aid. 32. Pickford v. Grand J. Railway Co. 8 Mces. & Wclsby, 372. 1 BoH'.s Com. 

467. Dwight Brewster, 1 Pick. Rep. 50. .jencks u. Colegian, 2 Sumnjjr, 221. 
Story’s Com. on Bailments, § 496^ Bonney v. The Huntress, District Court of 
Maine, 1840. Pomeroy v. Donaldson, 5 Missouri Rep. 36. Patton v. Magrath, Dud- 


requisite to charge him with respon.sibility, but this delivery may be RQtni.1 or construc- 
ti\e. Evidence of constant usage by the carrier to receive goods left at a certi^lu place, 
will be sutficieiit to render him responsible for goods left at such place. Merriam v. Hart¬ 
ford, &c. R. (Jo. 20 Conn. R. 354. ‘ ' 

t Fish ». Cliaptmin, 2 Kelly’s (Geo.) B. 349. Citizens’ Rank i\,Nan. St. Bt. Co. 2^ 
Story, IQ. ' ^ 

2 It seems that electric telegraph companies are common carriers. McAjdrew v. El. 
Tcl. (Jo. 33 Eng. L. & Eq. IfeO. It is held in Harsficlil v. Adams, 19 IJ'iVb. 677, that ex¬ 
pressmen, who forward goods by the conveytuice of others, are not ceftomon carriers. 

* If a carrier carries goods without an order from the owner or Ms agent, he is qot enM- 
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In Morse v. Slue, (a) it was decided, in the reign of Charles 
II., by the Court of K. B., upon great consideration, that the 
master of a vessel employed to carry goods beyond sea, in con¬ 
sideration of the freight, was answerable as a common carrier. 
It was admitted, in that case, and afterwards declared by Lord 
Hardwicke,Jn Boucher v. Lawson, {b) that the action lay equally 
against masters and cfwners of vessels. The doctrine in those 
cases has been recognized ever since ; (c) and it applies equally 
to the carrier of goods in the coasting trade from port to port, (d) 
and to a bargeman and hpyman upon a navigable river, (e) 
The cases are contxadictory as to its application to 
wharfingers; and the later cases do not* make the appli- *600 
cation to them. (/) They are all liable in their respective 
• characters as common carriers, and to the whole extent of inland 
carriese, except so far ^as thej» may be exempted by the excep¬ 
tions in the conbracts of charter-party h.nd bill of lading, or by 


ley’s S. C. Liiw & Eq. Hep. 159. Hide v. New Jersey Steam Co. 15 Conn. Rep. 539. 
See also infra, pp. 608, 609. An action against a common carrier upon the cu.stom is 
founded upon a tort, and arises ex delicto; and it is unnecessary to join as defendants 
all the owners of the vehicle employed in the conveyjince. Orange Bank v. Brown, 
3 Wondcirs Rep. 158. 

• (a) 1 Veht. Rep. 190, 238. 2 Lev. Rep. 69. Barclay v. Gana, 3 Do'jg. 389, S. P. 

(6) Cases,temp. Hardw. 85, 194. 

. (c) See Goff v. CUnkard, cited in 1 Wils R@p. 282. 

(d) Dale V. Hall, 1 Wils. Rep. 281. Proprietors of the Trent Navigation v. Wood, 
S^Ksp. Rep. 127.^ 

(c) Rich V. Kpccland, Cro. Jac. 330. Wardell v. Mourillyan, 2 Esp. N. P. Cas. 
693, * Elliott V. Rosscll, 10 Johns. Rep. 1. 

•(/) Ross V. Johnson, 5 Burr. Rep. 2825, Maving v. Todd, l^Starkie’s Rep. 72, are 
cases which countenance the idea that wharfingers are liable as common carriers, but 
later authorities justly question this doctrine, ^nd in Roberts V. Turner, 12 Johns, 
^ep. 232, Platf v. Hibbard, 7 Cowen’w R. 497, Blin v. Mayo, 10 Vermont Rep. 60, 
and Dueker v. Barnett, 5 Missouri Rep. 97, it was considered that wharfingers w'ere 
not lialde as common carriers, unless they superadd the character of carrier to that of 
wharfinger; they are, like warehousemen, bound only to ordinary care. Supra, p. 591.1 


tied to Jiny compensation. Fitch v. Newb^b-y, 1 Doug. (Mich.) R. 1. It seems that a rail- 
' way company |fe ^ot excused from carrying ticket-holders according to their contract, 
Qji the ground that there is no room in the train. To exempt themselves, their contract 
should be qpnditional upon there being room. Haifcroft v. Great Northern R. Co. 8 Eng. 
L. & Eq. 362. • 

1 Foote V. Storrs* 2 Barb. S. C. Rep. 326. As to rights of warehousemen, see Sage v. 
Gittner, 11 Barb. B. 120; Teall v. Sears, 9 Barb. B. 317. 

VOL. II. 70 
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statute. They are bound to indemnify, in cases in which they 
are liable as common carriers, according to the value at the place 
of destination where they contracted to deliver the goods, {a) 
There is no distinction between a land and a water carrier ; and 
so it was declared by Lord Mansfield, and the other judges of 
the K. B., in the case of Thr Proprietors of the T^ent Naviga¬ 
tion V. Wood; (b) and the carrier is equally liable for the acts of 
his servants or agents, and for his own. The maxim of respon- 
det superior applies, (c) 

The. proprietors of a stage-coach do not warrant the safety of 
passengers in the character of common curriers; and they are 
not responsible for mere accidents to the persons of the passen¬ 
gers, but only for the want of due car^. {d) Slight fault, un^ 
skilfulness, or negligence, eitfier as to the competence of the* 
carriage, or the act of driving it,,mqy render the’owner 
*601 responsible in damages for an injury to*'*the passengers; 

they are to be transported as safely as human foresight 
and care will permit, (e) ^ It was held, also, by Lord Holt, that 


(а) Watkinson v. Laajjliton, 8 .Johns. Rep. 213. Aniory v. M’Gregor, iJ Ibid.'24. 

Oakey v. Russell, 18 Martin’s La. Rep 62. M’Giegor v. Kilgore, 6 Ohio Rep. 
daS. Sedgwick on Damages, p. 370. . 

(б) 3 Esp^N. P. Rep. 127. 4 Doughis, 287, S. C. 

*(c) Cavenagh v. Such, 1 Price’s Efch. Rep. 328. Ellis v. Turner, 8 Term Rep. 
531. 

(d) Aston V. Heaven, 2 Esp. N. P. Rep. 533. Christie v. Griggs, 2 Campb. Rep. 
79. Crofts V. Waterhouse, 3 Bing. Rep. 321. In Boyec v. Anderson, 2 Peters’s 0. 
S. Rep. 150, it was decided, that the law regulating the responsibility of coa.mon 
carriers did not apply to the case of cairying human bciiig.s, such os negro slavek", 
unless the loss^was odeasioned by the negligence and unskilfalncs.s of the carrier or 
his agents. It was decided, in Taltnailgc v. Zanesville & M. K. Co. 11 OhiS 'Rcp. 
197, that if a coach be upset by the negliytnce tjf the diiver, an injured*passenger may 
recover his damages from the proprietors. But the coach proprietors cannot recover 
an indemnity over against the road company for their negligence ip not keeping the 
road in repair.* The proprietors in both cases were wrongdoers by thejr negligence, 
and the proprietor of the coach can only recover his direct damages for the injury done 
to his coach by the bad road of the company. 

(c) Wordsworth v. Willan, 5 Esp. N. P. Kcj). 273. Mayhew w. Boyce, 1 Siarkie’s 
Rep. 323. Jones v. Boyce, Ibid. 493. Jackson v. Tollett, 2 Ibjd. ^7. Dudley u. 
Smith, 1 Campb. Hep. 167. Israel v. Clark & Clinch, 4 E.sp. N. P. Hep. 259. Sharp 


«• r 

t Pock V. Neil, 3 M’Lean’s R. 22. If a passenger, who, during hte journey, kept his 
overcoat in bis possession, upon gohig from the car, leaves it behind, and it be lost, tha 
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the owners were not answerable as carriers for the baggage of 
the passengers, unless a distinct price was paid for the baggage; 
and tl;at it was not usual to charge for baggage, unless it ex¬ 
ceeded a certain amount in weight or quantity, (a) But the 
custody of the baggage is an accessory to the principal contract; 
and the modern doctrine and the tendency of the modern cases 
seem to be, to 'place coach proprietors, in respect to baggage, 


V. Grey, 9 Bing. Rep. 457. Tf a carriage be upset and a pas.senger injured, it is in¬ 
cumbent on the part of the owner to relieve himself from damages to prov# that the 
driver was a person of cori^etent skill, of good habits, and in every respect qualified 
and suitably prepared for the business, and that he acted on the occasion with reason¬ 
able skill, and with the utmost prudence and caution. Stokes v. Saltonstall, 13 

^4*ctcrs, 181. M’Kinncy v. Noil, 1 M’Lean’s Rep. 540. Peck v. Neil, 3 Ibid. 22. 
Maury u. Talmadge, 2 M’Lean’s Kcp. 157. This question, as to the responsibility 
of the pgoprietors of stage-conchc.s for awidents to passengers, was ably and learnedly 
discussed in the case of IiTgalls v. Bills, 0 Metcalf’s Jlcp. 1, and it was adjudged that 
the proprietors were answerable for injuries to a passenger resulting from a defect in 
a coach which might have been discovered by the most careful and thorough exam¬ 
ination, but not from injuries resulting from defects not so discoverable. This appears 
to be a reasonable and sound distinction. The case went further, and held that the 
proprietors were liable for an injury to a passenger in leaping from the coach, pro¬ 
vided it Hias an act under the circumstances of “ reasonable precaution.”^ 

(a) Middleton v. Fowler, 1 Salk. Hep. 282. Upshare v. Aidee, Comyn’s Rep. 
25. 

• • 


• company is not liable as a common carrier. TowiJr v, Schenectady R. R. Co. 7 Hill's N. Y. 
EeJ). 47. 

^ At common lawjno action lies hy a widow for the loss of her husband, or by a father for 
the loss of his chijd against a railway company, by the negligence of the latter. Carey e. 
Berkaliire Railroad Co. 1 Cushing R. 476. For statutory actions in such cases, see supra, 
ltf2, n. There i^ no distinction between railroads and ordinary highways as to the care 
required in the management of vehicles upon them. Beers c. Housatonic B. R. Co. 19 
Conilrtt. 666. • j 

• 1 The doctrine of Ingalls r. Bills was recognized^s law in Frinks v. Potter, 17 Ill. 406. 
in Hogemann v. W. R. R. Co. 3 Kern. the company was held respon.sible for injuries 
caused by a defiSbt in a cai-axle which might have been discovered in the process of 
manufacture, though it could not be found by the closest external eymination, and 
though the cA- was obtained from skilful manufacturers. See Curtiss v. R. & S. R. R. 
Co. 20 linrb. 282. Frink v. Potter, 17 111. 206. As to how far the negligence of the pas¬ 
senger is a defence to the carrier, see R. K. Co. i\ Aspell, 23 Penn. 147. •Holbrook a. U. 
& S. R. R. Co. 2 Kern. 236. Martin v. G* N. R. Co. 80 Eng. L. & Eq. 473. On the lia- 
bility,of common curriers for passengers gratuitously carried, see P. & R. R. R. Co. v. 
Qerby, 14 How. 468. Steamboat New World «. King, 16 How. 469. It was held, in Peterr 
V. Rylands,i20 Penn. 497, that the owners of cars wftre responsible ns common caiviers of 
passengers, thoUffh the railroad was c^ned by the state and the cars managed by its 
agents. See Schopman v. B. & W. R. R. 9 Cush. 24; Hersfield v. Adams, 19 'Bui-b. 
677. 
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upon the ordinary footing of common carriers, (a) ^ Whenever 
the owner of the coach becomes answerable as a carrier for the 
safety of the baggage, he is not discharged in consequ^ce of 
any particular care over his baggage, which the passenger may 
have voluntarily assumed, (b) ^ The responsibility, o/ the pro¬ 
prietors of post coaches is now usu'hlly so limited, by means of 

(а) Brooko v. Pickwick, 4 Bing. Kep, 218. 1 Bell’s Com. 475. Story’s Com. 

§ 499. Hollister v. Nowlcn, 19 Wendell, 234. Hawkins v. Hoffman, 6 Hill’s N. Y. 
Rep. 586. In the case of the Orange County Bank v. Brgwn, 9 Wendell's Rep. 8.5, 
it was held, after a very full discussion, that a common carrier, as in the cn.se of the 
owner of'a steamboat, who carries pa.-i.scngcis and (heir baggage, is responsible for 
the baggage, if lost, althougli no distinct juice be paid for its transportation. But 
where the baggage consists of an ordinary travelling trunk, in which there is a large ‘ 
sum of money, exceeding an amount ordinanly carried for travelling expenses, such 
money is not considered as included under the term ba 5 ,gaj 5 e, so as to render the eai-- 
ricr responsible for it.® So if a tniiik, containing valuable merf handise, was deposited 
as baggage, and lost, the carrier A\as held not liable. Pardee v. Drew, 25 Wendell, 
459. Hawkins r. Hoffman, 6 Hill’s N. Y. Kep, 586, S. P. * The Act of Congress of 
March 2. 1819, ch. 170, regulates the conveyance of passengers in American vessels 
from foreign countries to tlie United States, as to numbers and their subsistence. 
The substance of the English statute regulations respecting passengers, is given in 
Abbott on Shipping, 5th Am. edit. Boston, 1846, ch. 8, p. 282. An English statute 
of 8 & 9 Victoria, enahle.s canal companies to become common carriers of goods. 

(б) Chambre, J., in Robinson r. Uumnoro, 2 Bos. & Pull. 416. 


1 Peixotti V. McLaughlin, 1 Strobliart R. 468. In Connecticut it is provided, that if a 
passenger be separated from his Itaggagc, he may require a check of tlje company. Key. 
St. 1849, tit. 44. In New York, there is a .somewhat similar provisiqn. Laws of Now 
York, 18-50, p. 232, ^7-. 

2 See, however, Cohen v. Frost, 2 Dner, sr,5. As to the responsibility of a ferryman ffcr 

the loss of a ht^rse on tfcard hi.s boat in charge of the owner, see Willoughby v.IIorridgo, 
16 F.ng. L. & Eq. 4.37« White v. Winnisimmet Co. 7 Cush. 1.55. * Wilson v. Ilahidton, 
4 Ohio,’St. 722. As to the liahilitv of railroad companic.s for baggage ftitried by theif 
porters from the cars to a hackney coach, see Richards v. L. R. & S.^C. R. Co. 7 C, H: 
839. Butcher L. & S. W. R. Co. 29 Eng. L. & Eq. 347. , 

8 In the caseyjf Crant v. Newton, the New York Court of Common Pleas, in an opinion 
in which qll the cases on the Rnhject .are thoroughly examined, held th.at if is not settled 
in that state, whether the liahiliry of a passenger carrier, for baggage lost thAaigh his 
negligence, extends to money, even sumcient for travelling expenses, contained in the 
tnmk of the passenger. And the court decided that the liability does not extend to 
money contained In the trunk of the passenger, however small th6 amount: 1. E. D. 

Smith, 95. “ 

< See, also, Romar v. Maxwell, 9 Humph. 624 ; Dibble v. Brown, 12 Geo. C17 ; Doyle 
V. Kiser, 6 Ind. 242 ; .Jordan v. Fall River R. R. to. 6 Cush. 69 ; Colllits v. B. & M. R. B. 
10 Cush. .506 ; G. N. R. V. Shepherd, 9 ICrig. L. & Eq. 477, and Am. editor’s note, S. C. 
14 Eng. L. & Eq. 367. * 
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a special notice, [a) as probably to render this point quite unim¬ 
portant. The coach, t)r steamboat, or railroad car proprietor, is 
not at liberty to turn away passengers, if he has sufficient room 
and accommodation. He is bound to provide competent vehi¬ 
cles, suitabiy and safely equjpped, and with careful and skilful 
persons to manage th^m. (6) He is bound to give all reason¬ 
able facilities for the reception aad comfort of the pas¬ 
sengers, and to use all precautions, * as far as human * 602 
care and foresight will go, for their safety on the road. 

He is answerable for the smallest negligence in himself*or his 
servants, (c) ^ 


(а) Clarke u. Gray,6 East’s Rep. 564. But in Hollister v. Nowlen, (it6. sup.) Cole 
V. Goodtf in, 18 Wendell, ,2.5If and Camden Railroad Company v Belknap, 21 Ib. 
354, it was held, that aearrier could not restrict his *common-luw liability by a gen¬ 
eral notice that the baggage of passengers was at the risk of the owners, even though 
that notice be brouglit home to the knowledge of the owner. The restriction can only 
be by express contract. 

(б) Bretherton v. Wood, 3 Brod. & Bing Rep. 54. Israel v. Clark & Clinch, 4 

Esp. N. P. Rep. 259. Aston v. Heaven, 2 Ibid. 533. Crofts v. Waterhouse, 3 Bing. 
Rep. 319.* Christie v. Griggs, 2 Campb. N P. Rep. 79 Jackson v. Tollctt, 2 Star- 
kic’a Rep. 37. 1 Bell’s Com. 462. Jencks v. Coleman, 2 Sumner’s Rep. 221, 224. 

•Sharp « Gi'Ty, 9 Bingham, 457. Anscll u. Waterhouse, 2 Chitty’s Rep. J. Massiter 
V. Cooper, 4 psp. Rep. 260. 1 Bell’s Com. 462. Story on Bailment, 591-597. In 

.the case of Jencks v. Coleman, it was held, that the proprietor was not bound to 
receive passengers who would not comply with the reasonable regulations of the boat 
or vehicle, or were guilty of grogs and vulgar habits of conduct, or who were disor¬ 
derly, or whose characters were unequivocally bad, or whose object was clearly for 
hostilvor injurious purposes. Story on Bailment, § 591, 2d edit.'^ 

^(c) Aston V. rfeaven, 2 Esp. N. P. Rep. .533. Christie v. Griggs, 2 Campb. N. P. 
Rep. 79. Story’s Com. § 601, Stokes v. Saltonstall, 13 Petefs’s Rep. 181, 192. 


l*A person whoepurchases a ticket entitling him, by the rules of a raili’oad, to a contin¬ 
uous passage thrcaigh the entire route, at a reduced price, cannot insist upon being taken 
up as a way pjjpsenger. at such stations as he may elect to stop at. Chene/ v. The Boston 

6 M. R. Jl. Co. 11 Met. R. 121. A servant, travelling with his master, may recover for a 
loss, though the master took and paid for the passage ticket. Marshall ^ York, &c. Co. 

7 Eng. L. & Eq. R. 618. A railroad company is not bound to provide an increase of 
•facilities o? transportation for extraordinary occasions or an unusual influx of freight on 

. the rofld. G. & C. fl. R. R. Co. v. Kae, 18 Ill. 488. ^ 

*2 So, in the discharge of their duty to travellers a^d tlieir property, and for their own 
convenience railroad companies may e|);ablish (hid enforce reasonable regulations with 
respect to those w^omiay enter their depots or other buildings. Commonwealth v. Power, 
7 Met. R. 696. Hall v. Power, 12 Ib. 482. • 

By a statpte of Maine, the master and engineers of steamboats are declared gnilty' of a 

70* 
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The books abound with strong cases of recovery against 
common carriers, without any fault.on their part; and we can¬ 
not but admire the steady and firm support which the English 
courts of justice have uniformly and inflexibly given to the sal¬ 
utary rules of law on this subject,^without bending *to popular 
sympathies, or yielding to the hardships, of a particular case. 
In Morse v. 8lue^ (a) armed persons had entered on board the 
vessel in the night-time, in the river Thames, under pretence of 
impressing seamen, and plundered the vessel; and in Forward 
V. Pittard, (b) the common carrier lost a parcel of hops by a fire 
which, in the night, originated within oneliundred yards of the . 
place where he had deposited the hops, and, raging with irre¬ 
sistible violence, reached and destroyed them. The loss, iri, 
both those cases, was by inevitable misfortune, without the least 
shadow of fault or neglect imputable tb the carrier; and yet 
Sir Matthew Hale, in the one case, and Lord Mansfield in the 
other, delivered the unanimous opinion of the K. B. in favor of 
a great principle of public policy, which has proved to be of 
eminent value to the morals and commerce of the nation in 
succeeding generations. The rule makes the common carrier in 
the nature of an insurer, and answerable for every loss not to 
be attribir.ted to the act of God, or public enemies.^ According* 
to Lord Holt, it was “ a politic establishment, contrived by the 
policy of the law, for the safety of all persons, the necessity, of 

(a) 6upra, p..599. (b) 1 Term Rep. 27. * 


I ^ , 

misdemeanor, when a boiler bursts bj,' reason of their ignorance, negiect, or competition 
in speed, by which human life is endangered. They arc declared guilty of manslaughter, 
if death ensue; and the owners are liable in a sum not exceeding twf thousand doHura 
to the heirs of the deceased. Acts of Maine, 1849, ch. 70. • 

An Act simitar in character, applicable to railroads, has been passed in J^ew Hampshire. 
Laws, New Hampshire, 1860, ch. 963. In Moss., by Stat. lt)63, c. 418, any person guilty 
of gross careleamoss in managing a railroad train, steamboat, or other public conveyance, 
while used for conveying passengers, may bo ‘diied not more than five thousand' dollars, 
or imprisoned not more than three years. ^ ^ 

1 He will not be discharged from his liability to pay for goods lost, though, witKouthis • 
fault, they are seized and confiscated by a foreign power, iipoiice v. Chodwick,10 Ad. & 
El. (N. S.) K. 517. And the act of God must be /jie proxifnale cause of^Eie loss. King v. 
Shepherd, H Story’s K. 349. In the absence of any special agreement, the carrier will be 
liable for a loss by collision at sea, in which 'neither colliding vessel was mfoailt. Plaisted ». 
Boston & K. &c. Go. 21 Maine B. 132. See 12 Smedes and M. R. 699. 
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whose affairs obliged them to trust these sorts of persons ; ” and 
it was introduced t© prevent the necessity of going into cir¬ 
cumstances impossible to be unravelled. The law presumed 
against the public carrier unless he could show it was 
done •by•public enemies, or such acts as could not hap- * 603 
pen by the fnterventiciti of man, as lightning and tempests. 

If it were not for such a rule, ihe carrier might contrive, by 
means not to be detected, to be robbed of his goods, in order to 
share the spoil, (a) Sheriffs and jailers, in respect to debtors 
in custody, have been placed under the same responsibility as 
common carriers. 

The common carrier is responsible for the loss of a box or 
parcel of goods, though he be ignorant of the contents, or though 
those contents be ever so valuable, unless he made a special 
acceptance, (c) But the rule is subject to a reasonable quali- 


(a) Jones on Bailment, 103-111. Lord Holt, in Coggs v. Beniard, 2 Ld. Raym. 
909. Barclay v. Hcygena, cited in 1 Term Rep. 33. Trent Navigation Co. v. Wood, 
3 Esp. N. P. Rep. 127. Hyde v. Trent and Mersey Navigation Co. 5 Term Rep. 389. 
If a vessel be lost by means of the shifting of a huoy in the channel, the common car¬ 
rier is still responsible. It was not an unavoidable peril. Reaves v. Waterman, 2 
Speer’s S.,C. Rep. 197. 

(b) Elliott V. Duke of Norfolk, 4 Term Rep. 789. Alscpt v. EylcJ^ 2 II. Blacks. 
Rep. 108. ’Green v. Hern, 2 Penn. Rep. by P. & W. 167. Ch. J. Gibson, in this last 
case, vindicates with great force the stern policy of the rule of the common law, in its. 
application to sheriffs and jailers. The Code Napoleon, and the Civil Code of Lou¬ 
isiana, have dcciared, in the €hme words, that carriers and watermen were subject to 
thejike obligafions and duties as tavern-keepers, and that they were responsible for 
^oods intrusted to them, against loss and damage by theft or otherwise, unless they 
could show that the loss proceeded from force majeure, or unccyitrollable events. Code 
Napalcon, art. 1783, 1784, 1929, 1953, 1954. Civil Code of Louisiana, art. 2722, 

, 2725,2910,3g39. • * 

, (c) Titehbume ». White, 1 Str. RJep. 145. Phillips v. Earle, 8 Pick. Rep. 182. 

Iklaipica V. M'Kown, 1 La. Rep. 248. Tlie latter case speaks of the principle as 
" doubtful; but concludes it to be the better opinion, that the master ^ould bo respon¬ 
sible for a trtink or parcel received on board of a vessel without any information of its 
contenfts, unless there be a notice or declaration that he was not to be responsible. 


1 In Michigan, a person losing luggage, is permitted to testify to his loss; but he cannot, 
*in such case, unless corroborated, recover more tljan $160. Laws of Mich. 1860, p. 807. 
The owner of v^trunk is admitted b;^ the cou’^ts of Ohio to testify to its contents. It is 
put on the grounckof necessity. Mad River Co. v. Fulton, 20 Ohio R. 318. The testimony 
is only evidence ofjsuch articles as are usually carried in travelling trunks. See 9 E. L. 
& £q. 480, note by Am. Ed. 
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fication; and if the owner be guilty of any fraud or imposition 
in respect to the carrier, as by concefiling the value or nature of 
the article, or deludes him by his own carelessness in treating 
the parcel as a thing of no value, he cannot liold him liable for 
the loss of the goods. Such an imposition destroy© all just 
claim to indemnity; for it goes to depriye the caA-ier of the 
compensation which he is entitled to, in proportion to the value 
of the article intrusted to his care, and the consequent 
* 604 risk which he incurs ; * and it tends to lessen the vigilance 
that the carrier would otherwise bestow, (a) 

If goods be destroyed by necessity, as by throwing them over¬ 
board from a vessel or barge, for the preservation of the vessel 
and crew in a tempest, the carrier is not liable, {b) Therespon- '. 
sibility of the common carrier does not commence until there 
has been a complete delivery to him; and if, according to the 
usage of the business, it be a sufficient delivery to leave the 
goods on the dock, by or near the carrier’s boat, yet this must 
be accompanied with express notice to the carrier, (e) When 
the responsibility has begun, it continues until there has been a 
due delivery by him, or he has discharged himself of the custody 
of the goods in his character of common carrier. (</) There has 
*been soma.doubt in the books as to what facts amounted to a 
delivery, so as to discharge the common carrier. If it be the 
•business of the carrier to deliver goods at the house to which 
they were directed, he is bound to do so, and to give notice to 
the consignee, (e) In Hyde v. Trent and Mersey' Navigation 
Company it was much discussed whether the carrier wag 
bound to deliver to the individual at his house, or whether he 


(a) Gibbon v. Paynton, 4 Barr. Rep. 2298. Clay v. Willan, 1 H. B'acks. Rep. 298. 
Batson v. Donovan, 4 Barn. & Aid. 21. Phillips v. Earle, 8 Pick. Rep< 182. Bald¬ 
win V. Collins, 9 RobinBon's La. Rep. 468. And see supra, 601, note a. , 

(b) Mouse’s cllso, 12 Co. 63. Smith v.* Wright, 1 Caines’s Rep. 43. 

(c) Packard v. Getman, 6 Cowen’s Rep. 757. And see, also, Selway v. Uolloway, 

1 Ld. Raym. 46 ; Cobban v. Downc, 5 Esp, Rep. 41. > • , 

(</) Garside v. Trent and Mersey Navigation Company, 4 Term Rep. 581. BydOb 
V. Trent and Mersey Navigation Company, 5 Term Rep. 389. ^ t' 

(e) Golden v. Manning, 2 W. Blacks. Rep. 9lu. 3 Wilson, 429,4*03, S. C. Storr 
V, Crowley, 1 M’Clell. & Yonnge, 1^0. 

(/) 5 Term Rep. 389. 
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discharged himself by delivery to a porter at the inn in the 
place of destination., The opinion of the majority of the court 
(though there was no deci^on on the point) was, that the risk 
of the carrier continued until a personal delivery at the house 
or place of deposit of the consignee, with notice. The actual 
delivery to the proper persoft is generally conceded to be 
the duty of the carrier; (a) ^ * and it is settled that he * 605 
cannot dispute the title of a party who delivers goods to 
him. (b) The consignee may take charge of the goods before 
they have arrived at their extreme or ultimate place of delivery, 

«>»• 


^ (o) Smith V. Horne, 8 TauiTt. Rep. 144. Bodenham v. Bennett, 4 Price’s Exch, 
Rep. 31. Garnett v. Willan, 5 Barn. & Aid. 53. DuflF v. Budd, 3 Brod. & Bing. 
Rep. 1/^. Bonney v. TJie Jjjjuntress, ?)aveis’s Dist. Ct. R. 82. In Muscliamp v. 
Lancaster R. W. Co. %Meeson & W. 421, the important principle was declared, that 
if a parcel be delivered to the earner whose principals carry only to a particular 
place, to be carried continuously by different lines to the ultimate i)lacc, the princi¬ 
pals remain responsible for the safe delivery to the ultimate destination.''^ Watson v. 
Ambergate Co. 3 Eng. L. & Eq 497. The goods lost were models intended for com¬ 
petition for a prize. The damages allowed were simply the value of the goods. See 
Rookc r.*Midland Co. 14 Eng. L. & Eq. 175. Fowles v. Great Western Co. 16 Eng. 
L. & Eq. 531. Scotthorn v. Soutl Staffordshire Co. 18 Id. 553. But see Farmers’ 
& Meehanit's’ Bunk v. Champlain T. Co 16 Vermont R. 52. 18 Vermont R. 131. 
Van Santvoprd v. St. John, 6 Hill, 158, Wilcox v. Parmelee, 3 Sandf.^. C. R. 610. 
Moore v. Evans, 14 Barb. R. 524. Parsons IMonteath, 13 Barb. R. 353. Owners 
of»goods delivered to proprietors of an express line, are bound by contracts made be¬ 
tween the forwarders and the cjirriers, Stoddard v. Long Island R. Co. 5 Sandf. R. 
180. New Jersey- Steam N. Co. v. Merchantis’ Bank, 6 Howard’s R. 344. 

(6]PMiles V. Cattle, 6 Bing. Rep. 743. 


* 1 Merwin a.^utler, 17 Conn. R. 138. ^dnras v. hlankenstein, 2 Cal. 413. A delivery of 
’gopds according tp label discharges the carrier. Bristol v. R. & S. B. R. Oo. 9 Barb. 158. 

a The Americiyi cases do not support this doctrine. Farmers’ and Mechanics’ Bank v. 
Champlain T. Co. 23 Vt. 186, 209, Nutting v. Connecticut River R. R. 1 Gray, 602. 
Elmore i>. Naugatuck R. R. Co. 23 Conn. 467. N. R. R. Co. v. Wuterbury Button Co, 
24 Ibid.'^eS. Hood v. N. Y. & N. H. R. R. Co. 22 Ibid. 1, 602. Straiton v. N. Y. & N. H, 
B. R. Qo. 2 E. D. Smith, (N. Y.) 184. In this last case it was held that arSilroad company 
could not contract for liability beyond their chartered limits. Cmtra, Noyes v. R. & B. 
R. R.»Co. 1 Wms. tlO. See, also. Hart v. R. & S. R. R. Co. 4 Seld. 37; Kyle v. L. R. R. 
Co. 10 Rich. L. 382. It was decided, in Schopraan v. B. & W. R. R. Co. 9 Cush. 24, that a 
railroad co*npayy is a common carrier of the passefigers, who come upon its road in oars, 
placed under th% jontrol of its agenft and servants, and drawn by its own locomotive, 
over its own road, to their place of destination, notwithstanding that such cars are the 
cars of another company. • 
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and the carrier’s risk will then terpiinate. (a) In New York, it 
was held, in Ostrander v. Brown, {b) that placing goods on the 


(а) Strong v. Nataliy, 4 Bos. & Pall. 16. ^ ^ 

(б) 15 Jolins. Rep. 39. *In Chickcring w. Foiwler, 4 Pick. Rep. SS\, it was held, 
that in the absence of any special custom, a delivery at #hc wharf, which is the usual 
place of delivery, with notice to the cons^nee, is a delivery to the consignee. House 
V. Schooner Lexington, N. Y. District Court, 2 N. Y. Legal Observer, 4, S. P. The 
same rule was declared in Cope v. Cordova, 1 Rawle’s Rep. 203; and it was grounded 
on the fact of'the general practice in relation to goods coming fioin a foreign port. 

In New York, in the cose of Fox v. Blossom, (N. Y. Common Plciw, October, 1828,) 

it was proved upon the trial to be the understanding, thdYthe carrier’s responsibility ^ 
ceased when the goods were landed on the wharf; but the decision was, that the deliv¬ 
ery was not complete until the goods were carefully separated and designated for the 
consignee. And in the case of Pacard v. Bordicr, decided in the Supreme Court oi >. 
Louisiana, in the winter of 1831-32, it was held, that landing goods ity the c.nptain of 
a vessel on the levee at New Orleans, being die usual j^acc^of unloading, wife notice 
in the new.spapers to the consign!es, was not suflicient. The tpotice mu>.t be brought 
home to the consignee. So, a person undertook to carry boxes of lumber down the 
river to a certain cove, and being refused a place of deposit there, he deposited them 
near by, in as safe a place ns could be found, and h'ft them, and they were afterwards 
carried away by the flood and lost, and he was held respimsible. The carrier did not 
continue his care until he had given notice to the owner, and until the latter had a 
reasonable time to assume the care of them, and therefore he was held liubfl*. I’ick- 
ett V. Downer, 4 Vermont Rep. 21.^ ■ In the case of Gibson Culver, 17 Wendell, 
305. the dutv of the common carrier received a full discussion, and it wa.si considered . 
to be the sct^cd rule, that actual delivciTf of the goods to the consignee was necessary 
in order to discharge the cairior, unlcfs it was the course of the busincs'- to h'ave the 
goods at specified places, and then notice of the arrival and place of deposit, corecs 
in lieu of personal delivery. Carriers by ships and boats must stop at the wharf, and 
railroad cars must remain on the track.. Nothing will*dispense with the necessity o'f 
the notice instead of actual delivery, but some uniform and notorious nsagv pre¬ 
sumed to be known to the consignee. The necessity of delivery oP baggage to tl'e 
passenger at the end of his journey by the common carrier, before his responsibility 
can cease, was stron^y inculcated by the judges in the ca.se of Cole i>. Goodv^,., 19 
Wendell, 251, and also in Powell v, Myers, 26 Wendell, .591. So, ki Hemphill 
Chenie, 6 Watts & Serg. 62, it wa.s held that the responsibility of a carrier upon jhf 
Ohio River did not cease upon the delivery of goods on the wharf, w^th notice to the 
consignee. There must be an actual delivery to the consignee.^ Though, as a gen¬ 
eral rule, the carrier must deliver the goods to the coitsignce at the place of delivery j 


* Barclay r. Clyde, 2 E. 1). Smith, (N. Y.) .96, • • , 

* See, however. Farmers’ and Mochaiiias' Bank w. Champlain Transportation Co. 28 Vt 

186. Where goods were consigned to’certain warehousemen in Hilwankie, ned were left 
at the ],i(!r at that place, not the warohouse to which they were const^nstJ, and de'<tro\ed 
by fire, it w a-held tliis was not a delivery according to the carrier's contract. Sultana 
V. Chapman, & Wise. 454. • 
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wharf, without notice to the consignee, is not a delivery to the 
consignee, so as to discharge the carrier, even though there was 
a usage to deliver goods in that manner. The carrier must not 
leave or abandon ihe goods on the wharf, even though there be 
an inability or refusal of the consignee to receive them.^ 

As camel’s by water were liable at comAon law to the same 
extent as land carried, and as their responsibility was more ex¬ 
tensive, and their risk greater from the facilities-for the commis¬ 
sion of acts of fraud and violence upon the water, it was 
deemed, in England, a proper case for legislative interfere 
ence, to a guardednwad limited extent. The statute * of *606 
7 Geo. II. ch. 15, and 26 Geo. III. ch. 86, and 53- 
^Geo. III. ch. 159, exempted owners of vessels from respon- 
• sibility as common carriers for los.ses by fire; ^ and provided 
further that the owner,should»not be liable for the loss of gold, 
silver, diamonds,^atches, jewels, or precious stones, by robbery 
or embezzlement, unless the shipper inserted in the bill of lad- 


yet where the transportation is by vessels or boats, notice of the arrival and place of 
deposit edme in lieu of personal delivery. If the consignee be dead, or cannot be 
found, or refuses to receive, the carrier may relieve himself by placing the goods in 
,store with » responsible person in that bu.sincss at that place, and the^ storekeeper 
becomes the agent or bailee of the owner of the property. Fisk v. Newton, 1 
Denio, 45. , . 


*1 See I’rice v. Dowell, 3 Comst! R. 322, 324; Oooldv. Chapin, 10 Barb. 612 f Miller v. S. 
N. Co^l3 Id; 361* 'J’he Peytona, 2 Curt. C. C. 21; The Grafton, Ulcott, 43. In Thomas 
v.^. & P. R. R. Oo. 10 Met. 472, it wa.s held that the liability of a railroad company as a 
common carrier ends upon the arrival and storage of the goods in fhe station. It then be- 
coin«;g iiable as a wurahousemau. In Norway IT. Co. v. B. & M. R. Co. 1 Gray, 263, 
^iio same doctrij^e was affirmed in a case where th# goods were destroyed in the station- 
house, before the consignee had had an oiTportunity to remove them, and the company was 
helTl only to the Ubbility of a warehouseman. And it was so held in McCarty v. N. Y. & 
.^rie R. R. Co. 30 Yenn. State R. 247. But in the similar case of Moses v, B. & M. R. R. 

Co. 32 N. H. 613, the Supreme Court of New Hampshire held that the liabdity of the R. 
- iS. Co. a%a carrier continued till the consignee should have n reasonable opportunity to 
take away the goods. And see M. C. R. R. v. Ward, 2 Mich. 638. Whefc a package is 
addro.ssed to the care of the agent and principal representative of the carrier at the point 
^ Vhere^the carriage \§ to terminate, it may bo regarded as a direction to have the package 
stepped at the place on the route where the agent is in charge of the business, and does 
not Import t^at, upon receiving it, the carrier’s re^onsibillty ceases, and the agent be¬ 
comes a consignS% Russell v. LivingstAi, 16 N. Y. (2 Smith) 616. 

* They are not exempt from liability as common carriers of goods on their way to the 
ship in lighters. Morewood v. PoUok, 18 Eng. L. & £l^. 34. 
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ing, or otherwise declared in writing to the master or owner of 
the vessel, the nature, quality, and value of the articles; nor 
should he be liable for embezzlemeilts, or loss or damage to the 
goods arising from any act or neglect, withovt his fault or priv¬ 
ity, beyond the value of the ship and freight; nor should part- 
owners in those casSs be liable beyond their respective shares in 
the ship and freight, (a)’ Though we ha^e only in one or two 
instances such statute provisions in this country, (b) yet, accord¬ 
ing to the modern English doctrine, which may be applicable 
with uc, carriers may limit their responsibility by special notice 
of the extent of what they mean to assum^^K- The goods in that 
case are understood to be delivered on the footing of a special 
contract, superseding the strict rule of the common law ; and it 
is necessary, in order to give effect to the notice, that it be * 
previously brought home to the abtual kqiovvledge of the bailor, 
and be clear, explicit, and consistent, (c) The doctrine of the 
carrier’s exemption by means of notice, from his extraordinary 
responsibility, is said not to have been known until the 
* 607 case of Forward * v. Pittard, in 1785; (d) and it was 


(a) Wilson v. DicksOn, 2 Barn. & xMd. 2. Tlic statute of 5:} Geo. III. further 
limited the jesponsibility of sliip-t)\vnfis for diimn<;e done, without their fault, to other 
vessels or their car<jOes, to the value of the ship doiny tlie damage at the time of the 
accident. 

{h} In Massachusetts, the responsibility of owners was, by a statute pas.sed in 
and reenacted in the Revised Statutes of IS.16, part 1, tit. 12, ch. .32, sec.s. I and 2, 
limited to the value of their iftterest in. the ^hip and freight, in cases wliere they were 
liable for los.s and damage occasioned by the acts of the master or iViarincrs. |iy the 
statute of New York of April 13, 1820, ch. 202, the conduct of canfd-boats is uti^er 
specific rcgutitioms, aftil freight boats are bound to afford facilities to the passage of 
packet or passengernboats, through the locks and on the canals, and the iiiastK" and 
owners are held responsible in damages for injuries resulting from x.iy uud.uc iioiv 
compliance with their duty. Farnsworth v. Groot, 6 Cowcii's Rep. 628. 

(e) Butler v. Heane, 2 Campb. Rep. 415. Cobden v. Bolton, Ibid,, 108. Gouger v. 
.Jolly, 1 Holt’S Rep. .317. Mayhew i;. Karnes, 3 Burn. & Cress. 601. Brooke v. P.ck- 
wick,4 Bing. Rep 218. It is not sufficient, in order to fix notice on a party, that :t 
was inserted weekly in a newspaper which the party took. Rowley v- llorni, 3 Bing. 
Rfp 2. The difficulty of giving the requisite notice, said the K. B. in Kerr v.' Willan, 
2 Staikie’.-. Rep. 53, arises from the attempt of the carrier to dcpa|^t from the old rules 
of the common law. 

(d) Burrougli, J., 8 Taunt. Rep.'146. ’ 


1 I or similar provisions in a laic Act of Congress, .see vol. ill. p. 217, note (1). 
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finally recognized and settled by judicial decision in Nich¬ 
olson V. Willan^{a) in 1804. The language of the court in 
Bodenliam v. Bennett [b) and in Garnett v. Villan, {c) is, that 
those notices wer« introduced to protect the carrier only from 
extraordinarj events, or from that responsibility by mistake or 
inadvertencjp which belongs* to him as an insurer, and not from 
the consequences of ^lie want of due and ordinary personal care 
and diligence. It has been strenuously urged in some of the 
cases, that there was no sound distinction, as to the responsibil¬ 
ity of the common carrier under the notice, between ordinary 
negligence and raisfoesance of him or his servants. Be that as 
it may, it is perfectly well settled, that the carrier, notwithstand¬ 
ing notice has been given and brought home to the party, con¬ 
tinues responsible for any loss or damage resulting from gross 
negligence or misfe^as^ce in him or his servants ; and the ques¬ 
tion of responsibility has generally turned upon the fact of gross 
negligence, (d) 

The English judges have thought that the doctrine of 
* exempting carriers from liability by notice, had been * 608 
carried^ too far; and its introduction into Westminster 
Hall has been much lamented, (e) The decisions in this coun- 
, try hava shown a firmness of purpose not to relax the^strictness 


(a) 5 Fiiiat’s Rep. 507. Chippendale v. Lancashire Co. 7 E L. & Eq. R. 395. 

* (6) 4 Price’s Exch. Rep. SlT • * 

(c)»5 Barn. & Aid. .55. Mr. Boll strongly condemns the policy of restricting the 
rteponsibility of*the common carrier by means of the notice; and he says the eil’cct 
of notice ought legitimately to bo confined to the regulation ot the consideration for 
risk* ■5ind that the cUrrior ought, at all events, to be held to theordiuivry diligence of- 
•the contract, T«d responsible for the ^pusonable amount of loss, according to the ap- 
•p^irance of the package delivered, if the owner docs not choose to pay the amount of 
th« premium, mijess he shows a special agreement, or evidence not merely of notice, 
bwt of assent that notice. I Bell’s Com. 473-475. * 

^ (d) Ellis V. Turner, 8 Term Rep. 531. Beck u.Evans, 16 East’s Rep. 247. Smith. 
V. Horne, 8 I'aunt. Rep. 144. Birkctt v. Willan, 2 Barn. & Aid. #56. Batson v. 
Donofan, 4 Ibid. 21. Garnett v. WiWan, 5 Ibid. .53. Sleat v. Pugg, 5 Ibid. 342. 
*Duff^n. Budd, 3 JBrod. & Bing. 177. Lowe v. Booth, 13 Price's Exch. Rep. 329. 
i^rooke v. Pickwick, 4 Bing. Rep. 218. 12 B. Moore, 447, S. C. Wyld v. Pick- 
ford, 8 Moeson & W. 443. Carriers, after the nolice, are not liable for a robbery by 
their servants, i# tjiere has been gretft carelessness on the part of the owner, and no 
gross negligence on their part. Bradley v. Waterhouse, 1 Danson & Lloyd, 1. 

(e) See Smith v. Home, 8 Taunt. Rep. 144. 

VOL. II. ^ 71 , 
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of the English rule in respect to the responsibility of common 
carriers, and they have shown an inclination ever; to restrict the 
effect of notice upon that responsibility, (a) 


(a) Eagle i’. White, 6 Wharton’s Kep. 516. In the case of Barney v. Prentiss & 
Carter, 4 Harr. & Johns. 317, it was a question raised, hut left untlet^.cled, whether a 
comijiou carrier can exonerate liiinself from the responsifnlity, by means of a previous 
notice ; but if he can, the notice should* at least, be plain, explicit, and free from all 
ambiguity.^ It was, however, declared in Beckman v. Shouse, 5 Rawlc, 179, and in 
Bingham v. Rogers, 6 Watts & Serg. 49.'), that common carriers might, by special con- 
tract, limf. the cxu'iit of their rcsjioiihibilii}. In Atwood n. The Reliance Tran.spor- 
tation Company, (0 Watt’s Rep. 87,) Ch. J. Clihsoti quQftt^jus the jiolicy of the new 
rule, that the carrier may lessen his common-law responsibility by a special agreement, 
and It was held that excejitions to tlie common rule were to be strictly construed. In 
Ohio, ill the ca.sc of Jones v. Voorhees, 10 Ohio Rep. J45, the court declared that thq 
propiietors of stage-coaehe.s ivcro common carriers, and that their liabilities could not 
be limited by actual notice to a traveller, tkat his baggage was at his own ji.sk, and 
that a watch in his trunk rvas pajt of his baggage. So als6 in New Y^ork, in the ca.se 
of Hollister c. Nowlen, 19 W’didell, g.'ll. Cole c. Goodwin, Ibal. 2.')l, Camden R. R. 
Co. V. Belknaii, 21 Ibid. 354, and Gould v. Hill, 2 Hill’s Rep. .623, it was decided that 
stagc-coaeh proprietors, and other common carriers, could not restrict their common- 
law liability by a general notice that the baggage of passengers was at the risk of the 
owners, even though the notice was brought home to the knowledge of the owner. 
Nothing short of an express contract or special acceptance, as between the jiropiietor 
and owner, w'ould be sufficient.^ These decisions contain very learned and able dis- 


1 In Pcnnsvlvania, the doctrine of a restricted liability after notice given, e=peciidly 
after a notice warning a passenger not to extend In'- arras out of the -windows of the cars, 
.seems to tie f.tvored. Laing ». Colder, 8 Barr's 11. 479. 

® 'I'lio case of Gould 7’. Hill,,in so far as it denies the right of a ceomnion carrier 
ii -iii(t his liibihty by special agreement, has been expressly overruled in New Vork. 
I’ai-oM- V. Monteath, 13 Barb. 3.5.3. Iioir?'. N. .1. Steam Navigation Co. 4 Samll. 136. 

1 Kern. 48.5. Stofldard r. I.. 1. 11. II. Co 5 S.mdf. ISO. Mercantile Mntnal Ins. Ce^c. 
Chase, I E. I), .Smith, (k. Y.) 11.5. Mfiorc r. Evans, 14 Barb. .'24; and the law is settled, 
as in the .author’s not*, that tlumgh nopee, even if hronght home to tlie i)hiintifr, d?ii . not 
limit the carrier’s liability, yet a special agreenjent does. Tliis is tlie nA'i'c in Micbigaiq 
and there the special agreement need not be in writing. Am. Trails^). Co, v. Mom'e u 
Mich 368. Also in Georgia; ami there the special agreement in.ay exi.st hy usaige. 
Cofjper V. Berry, 21 Geo. .526. This is also the rule of the Supreme Court of the UnfieJ” 
States, in Merchants’ Bank v. N. J. S, N. Co. 6 How. 344. In M. C. R. R.*?. Ward, how,; 
ever, it was hel^ that a corporation, chartered as a common carrier, could not, consistently 
with its contract with the state,- make a specjiil agreement diminishing its liabjlity. 2 
Mich. 538. See; further, F. & M. Bank v, Champlain T. Co. 23 Vt. 186; Kimball r. R. 

B. E. It. Co. 26 Ibid. 247; Derwort v. Loonier, 21 Conn. 245; Mosts r. B. & M..R. R. 
Co. 4 I’ost. 71; Davidson r. Graham, 3 Ohio St. 131. None of these cases go .so far ps 
to say that tbfi carrier may by speeia’l agieement divest himself of nU liabilKy. Goldcy 
c. I’eiiii. R. i; Co. 30 I’eon. Slate It. 242. Notice^ if brought to the plakitifTs knowledge, 
will limit the eairier’s liabilih' in .M;iim“, Sager j). Portsmouth A. S. Co. 31 Jle. 228; and 
n Pennsylvania, Eaingf. Colder, 8 harr. 479; C. & A. R. R. v. Baldauf, 16 Penn. 67. 
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Ill New York, the English common law on the subject of 
the general responsiUility of common carriers, has been fully, 
explicitly, and repeatedly recognized it its full extent; and 
equally in respect to carriers by land and water, and equally in 
respect to foreign and inland navigation, (a)^ In Elliott v. Hos- 
selly the wh<|le doctrii^e was’extensively considered ; and it was 

--- • - 

cushions of the subject, and the solidity of the stem rule of tlic common law is ably 
and siiecessfully vindicated.^ But though common carriers cannot contract for a re¬ 
stricted responsibility, yet other bailees for hire may so contract, and leave flie whole 
risk, in cases free from frau3*on the owner of tlie pi operty ; and it has been held that 
the owners of a steamboat undertaking for hire to tow a canal-boat and her cargo on 
the Hudson River, while the master and hands of the canal-boat remain on board, and 
Tn possession and charge of tTic property, are not common carriers, but ordinary 
bailees for hire; and as it was stipulated that the canal-boat was to be towed at the risk 
of her mtlster, the ownerg qf the steambo*U were not responsible, gven for the want of 
ordinary care and-skill* Alexander v. Greene, 3 Ililf, 1. But this case was reviewed 
and reversed in the New York Court of Errors, 7 Hill, 5,3,3. The Plnglish statute, 
(1 Wm. TV. ch. 68,) made for the more efJWtnnl protection of common carriers for hire, 
declares that they shall not be liable for the loss of or injury to, any pioperty of the 
following description : that is to say, of gold or silver coin, or gold or silver in a 
manufactured or unmanufactured state, or any precious stones, jewelry, watches, &c., 
bills, noteB, writings, pictures, plated articles, glass, silks, furs, or lace, contained in 
any parcel to be carried for hire, or to accompany a passenger in any public couv'cy- 
^nce, wherc»the value exceeds U»/., unless deliM red as such with an express formal 
de<‘laralion of the value, and the carrier to be entitled to an incrca-cd rate of charge, 
according to pevious notice. See Hinton v. ITiJdiin, 2 Adolph. & Ellis, N. S. 646, on 
thcrfftrict construction of the statute.* No public notice i.s to limit the responsibility of 
the earlier in respect to other go 9 ds. The e.xccption in bills of lading of goods on 
iiriund navigation* of “dangers of the ri^el»^^llich ai^ unai oid.ible,” nairowr. the 
liabili*-^ of the boat-owner, and exempts him Iroin liability for accidents and loss 
ocl#isioncd by hidden obstructions newly placed in the ri\er, and which human skill 
and foresight could not discover and avoid. Gordon v. Buchafiati, 5 Yerger’s Tonii. 
Rcp.*7T. * ' ^ • 

• (n) Oolt w. RFMcchen, 6 Johns. Rep,160. SchiefFelin u. Harvey, 6 Jb. 170. Elliott 
d. Cosaell, 10 Ibj|l 1. Kemp v. Coughtry, 11 Ibid. 107. Allen v. Scwall, 2 Wen- 
ijplas R^p. 327. JMcArthur v. Scars, 21 Ibid. 190. 


1 The i^uestions, who are servants of carriers, and the extent of the principal’s liability 
for thei» acts, wore much discussed in a Ia);e case, which arose upon the coiistiuctioii of 
*ho Carrier’s Act. 11 Geo. IV. and 1 Will. IV. cli. 68. Machu i'. Railw.ay Co. 2 Weis. H. 
& G. Kep. 415. SeJ, as to the eflect of notices printed on tickets ami way-bills, Chip- 
ptJudalo V. L. & Y. Railway Co. 7 I^ng- L- & Eq. 396^ Morville r. Great Xortheni Co. 10 
Eng. L. & R!l. 8^; Austin v. Hanchester R. Co. 11 Eng. L. & Eq. 506; Carr z'. Lanca¬ 
shire Co. 14 Eng. Eq. 340; Brown*ti. E. R. R. 11 Cush. 97^ 

‘4 Eish r. Clia])man, 2 Kelly’s (Geo.) R. 349. The opinion Of Judge Eesbit, in this case, 
IS prepared with bis usual learning and ability. 
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understood and declared, that a common carrier warranted the 
safe delivery of goods in all but the excepted cases of the act of 
God and public enemies; and that there was no distinction be¬ 
tween a carrier by land and a carrier by water, whether the 
water navigation was internal or foreign, except ^o,far as the 
exception is extended to perils of the sea by the special 
* 609 terms of the contract * contained in the charter-party or 
bill of lading. It was further shown, that the marine law 
of Europe went to the same extent, as did also the civil law, and 
the law of those nations in Europe which have made the civil 
law the basis of their municipal jurisprudettce. The principle 
appeared to be sound and wise, and to, have a very general re¬ 
ception among nations. The same doctrine was again declared 
in New York, in Allen v. Sewall; (a) and the owners of a steam-' 
boat carrying light freight and pftrcels fqi’ b^e, were held' to be 
liable as common carriers. Bank-bills were held to be goods, 
within the meaning of the law; and directions to the captain 
not to carry money did not excuse the owner, unless notice of 
such instructions were brought home to the shipper. There is 
no doubt, also, that the doctrine of the English commpn law, 
which declares that persons carrying goods for hire by land or 
water, including all kinds of internal as well as externa-I naviga-. 
tion, are common carriers, and liable for all losses happening 
otherwise than by inevitable' accident, prevails generally in these 


{(i) J Wendell’s Rep. 327. Tlic case of Aymiir v. Astor, (6 CoVven’.s Rep. 2Qf,) 
>\ould seem luivc gAnc far to unsettle and reverse the common-law doctrine rc.spect- 
ing carriers hy wsites But if there was not originally some fnnccuracy or iTir take 
in the statement or report of that case, it is top)e considerc*! oa comj»ii'tcly overruled 
by the case of Allen v Sewall. This last case was reversed by tlie^Court of Errt^-sj 
(6 Wendell’s Rep. 3:i5,) on the ground that bank-bills were not pooils, wares, 
merchandise, Ivithin the meaning of the statute incorporating the steamboat ciVn- 
pany, whose agent the defendant was, and that the carriage of such bills wtis not\ 
part of their os linary busines.s, and was forbidden hy instructions to the master. Hat 
the general doidrine in the text respecting the liability of common carriers '(vas not 
disturbed. So, in the case of Camden Company u. Burke, 13 Wendell, 611, it wasf 
held, that steamboat and railroad companies were liable for the baggage as common 
carriers ; and even notice, brought'home to the pa-ssengers, that all baggage is to bo 
at the ri'.k of the owners, will not exempt tht owners from the ini’plied agreement 
that the vcliu le is suflicicnt But they are not responsible for the passengers if duo 
care he U'icd. 
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United States, as part of the. common law of the land.^ The 
slightest neglect or fault, levissima culpas renders the master of 
a vessel liable, (a) 

^ * It has been tlfe settled law’in England, since the *610 
case of Lap£, v. Cotton^ {b) that the rule respecting com¬ 
mon carrierfjdoes not^apply'to postmasters, and there is no an¬ 
alogy between them. The post-office establishment is a branch 
of the public police, created by statute, and the government have 


(a) M’CIures v. 1 Bay’s S. C. Rep. 99. Miles v. James & Johnson, 1 

’ M’Cord’s Rep. 157. Cohen v. Hume, Ibid. 4.39. Smyrl v. Niolon, 2 Bailey’s S. C, 
Rep. 421-. Murphy v, Staton, .“^Miinf. Rep. 239. Bell v. Reed, 4 Binney’s liep. 127. 
Rioses V, Norris, 4 N. H. Hop. Craig v. Childress, Peek’s 'L’enn. Rep. 270. Gor- 
^doii V. Buchanan, 5 Yerger’s Tenn. Rep. 71. Turney u Wilson, 7 Ib. 340. Paulkner 
V, Wrigljl;, I Rice’s Si C. Rep. 107. lleonen v. Miinroe, 11 Martin’s La. Rep. 579, 
Smith V. Pierce, 1 La. ReJj. -'^9. Spencers v. Daggett, 2 Vt. Rep. 92. Gilmore v. 
Carman, 1 Stuedes & Stursh. Miss; Rep. 279. Hale v. New Jersey Steam N. Co. 15 
Conn. Rep. 539. Adams v. New Orleans Steam Towboat Co. 11 La. Rep. 46. Alcx- 
nnder v. Greene, 7- Hill’s N. Y. Hep. 533. In this last case it was held, that the owners 
of a steamboat on the Hudson, engaged generally in the business of towing canal-boats 
for hire, were responsible as common carriers ; and though the business was in that 
special caijp undertaken at tlie risk of the master and owners of the Cauboat, yet that the 
master and owners of the stmmfmit were in that case liable for ordinary neglect, and 
certainly for gross neglect; and there was evidence of both in that case.* I was much 
.struck in tins case with the learning and ability of the lay members of ihe Court of 


Errors, sevcml of whom gave separate opinions; and this ease leads mo to part with 
■ still deeper regret witli the Court of I^rrors, whith existed, and generally with great 
dig^tity and usefulness, from the independence of the state of New York in 1777 down 
tiiits destruction, *nd the substitfttion of the Court of Aiipcah, in 1847. In Pennsyl¬ 
vania, the English law, as to carriers by land, ns admitted in the full extent; but with 
rc^eerto cafrierg by inland navigation, the law was considered, in Gordon v. Little, 8 
So^. & R.awle, 533, to be unsettled in respect to its application in that slate. 'I’lie 
carrier ,011 inland w^ers was held to be clearly liable for every accident which skill, 
care, and diligence could have prevented; hut beyond that point tt was competent for 
the common carrier to provoausage diflferent from the common law. In Harrington 
u.Vl’Shanc, 2 Watts’s Penn. Rep. 443, it was, liowever, adjudged, that under the 
^ Js^e of trade on*tho western "yvaters, (the river Ohio,) the owners of steamboats caf- 
goods o8 freight were common carriers, and liable as such for all losses, except 
those ocotisioned by the act of God or the public enemy. 

(h) l,Ld. Rnym. 646. 


• _ - _ _ 

^ , 

1 It seems clear, that there may be common carriers from a place within, to a place 
without the^rea^m. Benett v. Peninsular S. B, Co. fl M. G. & S. Rep. 786. 

2 See, as to the ia^jility of towing ves^lls, Lee. XLVH. vol. iii. It will bo seen that the 
case of Alexander t>. Greene has been disapproved in the Court of Appeals. 2 Comst. 2C8 
The Breeder Trow, 20 Eng. L. & Etp 634. Leonard B.*Heudricksoii, 16 Penn. 40. 

71 * 
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the management and control of thp whole concern. The post¬ 
masters enter into no contract with individuals, and receive no 
hire, like common carriers, in proportion to the risk and value of 
the letters under their charge, but only a gertferal compensation ' 
from government. In the case referred to, the postnijaster-gen- 
eral was held not to be answerable for the loss of ex^jhequer bills 
stolen out of a letter while in the defendant’s office. The subject 
was again elaborately discussed in Whitfield v. Lord Le De- 
spencer, (a) and the same doctrine asserted. The postmaster- 
general* was held not to be responsible for a bank-note stolen by 
one of the sorters, out of a letter in thff f) 08 t-office. But a 
deputy postmaster or clerk in the office, ds still answerable in a 
private suit, for misconduct or negligence; as, for wrongfully^ 
detaining a letter an unreasonable time, (b) ’ The English law« 
on this subject was admitted in Dunlop v. Mvnroe, [c) to*be the 
law of the United States ; and a postmaster Vvas considered to 
be liable in a private action for damages arising from misfeas¬ 
ance or for negligence, or want of ordinary diligence in his 
office, in not safely transmitting a letter, {d) Whether he was 
liable himself for the negligence of his clerks or assistants, was 
a point not decided; (e) though if he were so to be 
*611 d^'cmed * responsible in that case, it would only result 
from his own neglect, in not properly superintondi ng the 
discharge of his duty in his office. (/) 


(a) Cou p. itep. 75^. 

(f/) Rowniiig i'. Gootlchild, 3 Wils. 443. 

(f) 7 Cranch’s Re]5. 242. 

(f/) Sec, uRo, Sc^rouT v. Lynch, 8 Watts, 453; Story on Dnilmcnt, § 4fi3? * 

(e) In Conwell e. Voorhccs, 13 Rep. 523, it was held that iKlhail contracl 
was not liable to the owner of a letter for money lost by the mail by the careless^ 
of the contractor’s agents carrying the mail. ,, 

- (/) Siucc*the first edition of tliis work, iny learned and estimable friend, Mr.' 
tice 8tory, in the discharge of his duties os Dane Professor of Law in Harvard 




c *• 

1 Or for refusing to deliver a newspaper. Teall a. Felton, 3 Barb. S. 0. B. 512. S. C. J 

Comst. It. .537. The state courts have jurisdiction of such cases; atftl (be act'of the post¬ 
master in charging letter pO'stage on a newspaper, is not such a juiUcial-jict as protects twin 
from liaij.litc. ^ r- 

2 I‘ liii> belli 'liihirMl that he is lint. Wiggins r. Hathaway, 6, Dttrb. S. C. Itep. 632. 
He lllll^t be -Ii.,vcn to lifivo lieen guilty of a want of ordinary care, and that such nogli- 
geiicc \va^ tile can-e of the loss. .See Strong i’. Oampboll, 11 Barb. R. 136. 
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The general doctrines of agency and lien have a material 
bearing on this subject of bailment; but as they are essentially 
connected with mercantile transactions, their extent and impor¬ 
tance require a separate discussion. 


versity, has fa'iored the public with Commentaries on the Law of Bailments, with 
Illustrations from the Civil and Foreign Lajr; and in 1840, ho gave to the public an 
improved and enlarged edition of that work, I would strongly recommend that vol¬ 
ume to the student, who wishes to pursue more extensively than the plan of the present 
lecture permitted, the refined distinctions and practical illustrations which accompany 
this branch of the law. I have availed myself of the lights which that w5rk has af¬ 
forded, and the confidence vWiich it has inspired, while engaged in the revision of my 
own more brief and imperfect |Survey of the subject. This excellent treatise is the 
most learned and the most complete of any that we have on the doctrine of bailment. 
f It aims to lay down all the principles appertaining to the subject, both in tlie civil, 
the foreign, the English, and the American law, with entire accuracy; and I beg leave 
to 8ay,*aftcr a thorough ^xap|ination of the work. that, in mv humble iudtrmcnt, it has 
succeeded to an eminent degree. 
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LECTURE XLI. ' 

i 

OF PRINCIPAL AND AGENT 

The law of principal and agent is of cci^is'tant application in 
the commercial world, and the rights and duties which belong 
to that relation ought to be accurately, 41 s well as universally 
understood. And while recommending that title to the atten¬ 
tion of the student, as well as of the pr?.ctisMig lawyer, " will 
give a summary view of those general principfcs which apply 
at large to every branch of the subject, and more especially to 
agencies that relate to commercial concerns. 


I. Agency^ how constituted. ^ 

Agency is founded upon a contract, either express or implied, 
by which/)ne of the parties confides to the other the manage¬ 
ment of some business to be transacted in his name, ©r on his 
account, and by which the otlier assumes to do the business, and 
to render an account of it. The authority of the a^ent may be 
created by deed or writing, dr verbally without wanting; and, 
for the ordinary plirposes of business and commerce, the latter 
is efficient, {a) Though the statute of frauds of 29 
* 013 , Charles II. * require^, in certain cases, a Contract for* fne 
sale of goods to be in writing, and'signed by the party/,, 
to be charged, or by his authorized agent, the authority to th^i 
agent need ‘not be in writing. It may be parol, {b) Tl|e agenc^ 

—--—---- 

(а) Chitty on Commercial Law, vol, iii. p. <104. Lord Eldon, 9 Ves. 2.^0. Stack- 
pole n. Aniold, 11 Mass. Kep. 27. Long w. Colburn, Ibid. 97. Nyrtliampton Bank ‘ 
w. Pepoon, Ibid. 2S8. Ewing v. Tees, 1 Binney’s R. 450. Shaw v, Nudd, 8 Pick.^ 
Rep. 9. Turnbull & Phyfe v. Trout,* 1 Hall’s N. Y. Rep. 836. M’Comb y, Wright, 

4 Johns. Ch. itep. 667. <• o ‘ 

(б) Rucker v. Cammeyer, 1 Esp. N. P. Rep. 105. Chitty on Contracts, 213. Lord 
Ei^on, in Coles v. Trccotliick, 9 Vescy, 250. 
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may be inferred from the relation of the parties and the 
• nature of the employment, without proof of any express * 614 
appointment, [a) It is sufifcient that there be satisfactory 
evidence of the fact that the principal employed th^ agent, and 
that the a^ent undertook the trust. The extent of the authority 
of an agcn| will sometimes»be extended or varied on the ground 
of implied authority,liccording to the pressure of circumstances 
connected with the business with*which he is intrusted, [b) The 
statute of frauds does not require that the authority of the agent 
contracting even for the sale of land, should be in wr\)^ing. (c) 
But if the agent is^t^ convey or complete the conveyance of real 
estate or any interest i||i land, or to make livery of seisin, the 
appointment must be in writing; {d) and where the conveyance 
^ or any act is required to be by deed, the authority to the attor¬ 
ney t» execute it musj be commensurate in point of solemnity, 
and be by deed also, (e) ^ • 

The agency must be antecedently given, or be subsequently 


(n) Whitohend v. Tuckett, 15 East’a Rep. 400. Hooc v. Oxley, 1 Wiish. Va. Kcp. 
19/ Loi)g V. Colburn, ub. sup. 

(b) Jndson v. Stiirgcs, 5 Day’s Rep. 556. 

{<•) Cliiian V. Cooke, 1 Sch. J>Lcf. 27, 31. Ikarry v. Lord Barrymore, eited in 1 
* Sch. & Lef 28. McWhorter v. McMahan, 10 Paige, 394. But in L^miisiana, it is 
settled tliat ?in agency to purchase real estate cannot be established by parol. Breed 
V. Guay, 10 Robinson’.s Rep. 35. o * 

*(<•/) Th(i statute of frauds, on this point, was adopted verbatim in the first revision 
of the Laws of Ifew York, (s«^s. 10, ch. 44,^ and the jmovision was continued in the 
N. Y. Revised Statuteg, vol. ii. p. 134, sec. 6. 

^ {e)*Co. Litt. J)2 a. Horsley v. Rush, cited in 7 Term Rep 209. Cooper v. Ran- 
kni, 5 Binney’s Rep. 013. Plummer v. Russell, 2 Bibb’s TJ. 174. Sedgwick,,!, 5 
Mags, Rep. 40. Shj^mburger v. Kennedy, 1 Dev. Rep 1. Mellen, Ch J., in 2 Green- 
leaf’s Rep. 2^0. Blood v. Goodrich, 9 Weuddil’s Rep. 68. Delius v. Cawthorn, 2 
)ev. if. C. Rep. 99. Toonicr, J.,*Ibid. 153. Gib.son, J., 6 Serg. & Rawlc, 331. 
iVavcnport v. Sfleight, 2 Dev. & Battle, 381. Paley on Agency, by Lloyd, 158-160. 


1 Whye a statute prescribes the formalities requisite for making a deed, a power to make 
such deed nimst bo executed with the same formalities. Thus, where a cdnveyaucc of land 
must fiave two wituesses, a power to coiArey with only one witness is not good. Gage r. 
Gagq, 10-Kost. 42%. See, also, Clark v. Graham, 6 Wheat. 577. If the agent, authorized 
yy parol, executes a sealed instrument, the agrifemeut binds the principal as a simple con¬ 
tract. W%fnil! V. Munn, 1 Selden, R. 229. Wood ». A. & R. li. R. Co. 4 Scld. 160. Cro- 
zier a. Carr, 376. Contra, Wlieeler r. Nevins, ,34 Jfe. 64. And a scaled instru¬ 

ment, executed by an agent authorized by par-ol only, will bo upheld m chancery, as 
evidence of a contract to sell. Morrow v. Biggins, Ala. 448. 
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adopted; and in the latter case, ^ there must be some act of 
recognition. But an acquiescence in the assumed agency 
of another, when the acts of the' agent are brought to the 
knowledge.of the principal, is equivalent to an express au¬ 
thority By permitting another to hold himself .oj,it to the 
world as his agents the principal adopts his acts, ^nd will be 
held bound to the person who gives cre‘dit thereafter to the 
other, in the capacity of his agent. Thus, where a person 
sent his servant to a shopkeeper for goods upon credit, and 
paid for them afterwards, and sent the same servant again 
__ 

I 

1 By adoptitij; the act of a per«riii who assumed to actUn his behalf, the principal will 
make himself liable, as though he had actual kiiowletlge j)f facts which were within the ^ 
knowledge of the agent, at the tune of doing the act. Hovey v. Blanchard, N. Uainp. '' 
K. 145. But a ratitication of tlie net of tlie a;^nt, in igiioiaiice of his rni'>conduct, will 
not, ns to the nf/ent,hc hinding upon the principal, ll.iy^-t’. ti‘oi»e, 7 Hiir« N. Y. K. 1.3i. 
Owiiigs V. Hull, y Pet. K. go's. Pafey on Agency, Dunlap’s ed. p.«171, n. (o). 

An act done for another, by a pei-oii not ii"Uiiiing to act lor himself, but for ancli other 
person, though without any ]ireeodent authority, bceoinc-j the act of the principal, if sitb- 
si-ipu'iitly ratified by him. Wilson r. fumnian,G .M. & G. U. 242. Ratification of the 
unautlioiized act of an agent does not operate as jnesumptivo evidence of original 
authnrity, but as a eonfiniiation pir se of the unauthorized net. Commercial Bank v. 
Warren, 15 N. Y. (1 Smith,) 57.7. But where \. docs act as an agent of B , without any 
.commiimcatioii with C., a subseiiuent ratification hy C. does not make A. his agent. Id. 
The act, it would seem, cannot be ratified unless it wflN done in the iiaino of |he [icrsoii 
ratifying. Tire princijile is eonci'ely c-xpressed bj' the learned editors of the last report, 
in the (juotation of the Latin maxim, Untum qvis habere non latest, quorl qislas tunnine non 
tst (/esltnn. If the act of tlie agent is in 'itself unlnv^ul and directl;/ injurious (o another, 
no subseriueiit ratification will operate to make the principal a trespasser. 2 (ircciil. F.V. 

§C«. ^ r * . . 

Ratification of a person’s unauthorized ‘.nets wdll not be permitted to ^jlefeat the rights 
of third [lersons, which have accrued in the mean time. AccorJiingly, it has been»held, 
tlnit a con-.ignor of goods, (ifter the frnnsitus wnis ended, could not, b.v aiflipting the aet^.'f 
one who had ciiumed th^ goods for him in transitu, entitle himself to the good*. In de¬ 
livering the ojdnion of, the court, Pollock, C. B., said, “/Ae act of'rniijicntiini mnSi iske 
place at a time awl under circumstances where the ratiJ’yiiifj party miyhlhiinsel/' hare lyicj'itlly . 
done the nit ratijitd.” Bird ti. Brown, 19 Eng. Law Jounial Rt 1860. f 

So, where a notice to quit was ^uch that the tenant must act upon it al the lime, a snj^- 
seqiient ratification will not make it good hy relation. Riglit ». Cutlieh, 6 East, U. 49^.^ • 
Doe r. Golihvm, 2 Aid & El. N. S. 143. So the holder of a dishonored bill'cannot adop\.^ 
a notice given liy a stranger. Story on Promissory Notes, § 301. 

A general ageftt has no authority to order or ratify a wilful trespais on the part of a sub¬ 
agent, so as to subject his principal to liability.* Vauderbilt v. The Riclimoiid d'urn [like 
Co. 2 Corrist. li. 479, 482. I he priuci[>al must ratify the entire doings ol'one wlio acted for 
him, or repudiate the whole. Farmers’ L^uii Co. v. Walworth, 1 Comst. R. 447. Stor^j 
on Agency, ^ 250. ITovoy v. BlauchacJ, 13 N. IL U. 146. ,, 

It Ruems, that the act of a public ollicer, cxceoiVng the authority confeVred on him by 
law, may be adopted by the J'aity for who.se benefit it was done. ‘ 1 Comst. R. 444, 
supra. ' 
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to the same place for goods, and with money to pay for 
them, and the servant received the goods, but em¬ 
bezzled * the cash, the ma^er was held, answerable for * 615 
the goods; for bcb had given credit to his servant by 
adopting his former act. {a) So, where a broker had usually 
signed polipies of insuranoe for another person, or an agent 
was in the habit of drawing bills on another, the authority was 
implied from the fact that the pnncipal had assumed and rati¬ 
fied the acts; and he was held bound by a repetition of such 
acts, where there was no proof of notice of any retention 
of the power, or -•f .^jollusion between a third party and the 
agent, {b) ^ It is the pi^or conduct of the principal that .affords 
just ground to infer a continuance of the agency in that partic- 
^ular business ; and the rule is founded on obvious principles of 
justic# and polic;;^. ^ was fEftniliar to the Roman law, (c) and 
is equally so in Jthe law of modern Ebrope, and the jurispru¬ 
dence of this country, [d) Emerigon states an interesting case 
within his experience, of the presumption of ratification of an 
act, from omission in due season to dissent from it. A merchant 
of Palermo wrote to a house at Marseilles, that he had shipped 
goods consigned to them, to be sold on his account. The ship 
.being out of time, the consignees at Marseilles caused the cargo 
to be insured on account of their friend at Palermo, and gave 
him advice of it. He received thte letter, and made no reply, 
and the vessel arriving safe, he refused to account for the pre- 

--------—----- 

• • 

Iltiziird ?'.Treadwell, 1 Str. Rep. .506. Rusby r. Scarlett, 5 Esp. R. 76. Todd 
V. Robinson, Ryan & Moody’s Rep. 217. 

(ff) beal y.^Erving* 1 Esp. Rep. 61. Hooe v.,Oxley, 1 Wash* (Va.) Rep. 19. So 
lilso, if\i confidential clerk .had been rficcustomcd to draw checks for his principal, 
ai^jil had ocensionsillt been permitted to indorse for him, tho jury would be warranted 
to^nfer a generak authority to indorse. Prescott t*. Elinn, 9 Bing. Rep. 19. 

,-\c) Dig. 14 1, 6, 2. Ibid. .50, 17, 60. ' 

{d) Ejucrigon, Traite des Assurances, tom. i. p. 144. Nickson v. Brohan, 10 Mod. 
Rep. 109. Williams 0 ). Mitchell, 17 Mass. Rep. 98. Bryan r. Jacks«n, 4 Conn. R. 
288. * • 

—- • ------- 

• 

1 So whe*e tl^ defendant had permitted goods to *be delivered at two different places, 
by the plaintiff, cti ^jis credit, to a woiflau with whom be cohabited, and the plaintiff de¬ 
livered goods iit a third place, the defendant was held liable. Ryan v. Sams, 12 Jurist, 
R. 745, 1818. • 
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mium paid by the consignees, under the pretence they had in¬ 
sured without orders. But the reception of the letter, and the sub¬ 
sequent silence, were deemed by the law-merchant equiv- 
*616 alent to a ratification of the act. At this day, and * with 
us, the authority would be implied from the, 4aty of the 
consignee, without the aid of the ^bsequent silence, provided 
the previous course of dealing between the parties had been 
such as to warrant the expectation, {a) The ground taken at 
Marseilles was undoubtedly sufficient; and it is a very clear and 
salutary rule- in relation to agencies, that where the principal, 
with knowledge of all the facts, adopts or(*adquiesces in the acts 
done under an assumed agency, he cai^iot be heard afterwards 
to impeach them, under the pretence thq^t they w6re done with-^ 
out authority, or even contrary to instructions. Omnis rati 
habitio mandato cequiparatiir. When th^ principal is informed 
of what has been done, he must dissent, and give notice of it in 
a reasonable time ; and if he does not, his assent and ratifica¬ 
tion will be presumed, {b) Semper qui non prohibet pro se inter- 
venire^ mandare creditur. Procurator qui recepit literas man¬ 
date et statirn non contradixit, videtur acceptore mandatuyi.^ 

The Roman law would oblige a person to indemnify an as¬ 
sumed a^ent, acting without authority, and without any assent 
or acquiescence given to the act, provided it was an s*ct neces¬ 
sary and useful at its commencement, (c) But the English law 



(a) Buller, J., in Wallace r. Tellfair, 2 Term Rep. 188„n. Sfiiith v. La^seellcs, 
Il.id. ' . 

(A) Dig. 14, 6, 16. ,Dig. 46, 3, 12, 4. Dig. 50, 17, 60. Towle v. Stevenson, 1 
Johas. Cas. 110. Caimes & Lord v. Blcecker, 12 Johns. Rcp.vlOO. Erick t*. John¬ 
son, 6 Ma.s.s. Rep. Im. Frothinglfam v. Haley, .3 Ibid. 70. Clcmcn'i, v. jpnes, 1? 
Ibid. 60. Shaw v. Niidd, 8 Pick. Rep. 9. Merlin, Questions de Droit, vol. i. p. 482i 
Verbo, Compte Cournnt, sec. 1. Pitts v. Shubert, 11 La. Rep. 286.* Flower v. Joifcs, 

7 Martin, N. !§!. 143. ' ’ 

(c) Dig. 3, .5,45. Ibid. 3, 5, 10, 1. The rirgotiorim gestio, according to the civil-. 

1 .Sec llrielmm Peters, 1 Gray, l.'ti). Hut where the agent disobeys liis principaPas 
orders, it i^ held that, a-i between them, a failure to notify the ageht of the piineipal’s 
di'sent, i^ no ratification. Lewin V. Dille, 17 Mis. 64. With respect to the liability*of 
banks for the acts of their agents, i*t, has been hold, that a bank is not to icceive 

deposits; .and is not liable for not applying propefly a deposit, uniess, iM>c made witli the 
proper officer, as with the receiving bdler, (not the paying teller,) or witli tlie assent of 
the cashier. Thatcher v. Hank of State of New York, 6 Sandf. S. C. R. 121. 
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has never gone to that extent; and, therefore, if A. <5wes a debt 
to B., and C. chooses, to pay it without authority, the law 
wiU not raise a, promise in A. to indemnify * C.; for if *617 
tKat were so, it whuld be in the‘power of C. to malfe A. 
his debtor, nolens volens. {a) If there be any relation between 
the parties.^ a payment, without authority may be binding on 
the perjjon for whose use it was ^ade, if it be made under the 
pressure of a situation in which one party was involved by the 
other’s breach of faith. A surety, from his relation to the prin¬ 
cipal debtor, has an interest, and a right to see that tlie debt 
be paid; and if h? pays to relieve himself, it is money paid to . 
and fpr the use of the ^ther. [b] So, in the case mentio'ned by 
^ Lord Kenyon, (c) from Roll’s Abridgment, where a party met 
to dine at a tavern, and all except one went away after dinner 
witholit paying ih#ir*quota of the tavern-bill, and the one re¬ 
maining paid thfe whole bill; he was held entitled to recover 
from the others their aliquot proportions. The recovery must 
have been upon the principle, that as a special association, they 
stood in the light of sureties for each other, and each was under 
an obligatidn to sSe that the bill was paid, [d) 

ians, is a species of spontaneous agency, or an interference bv one in tSe affairs of 
another, in his absence, from benevolence or friendship, and without authority. The 
negptiorum (lestor acquires no right oPproperty by means of tlie interference, and ho is 
strictly bound, not only to goo^ fiaith, but to ordinary care and diligence ; 'and in 
sbinc cases he is Ifcld responsible for the slightest ncglfect. Jones on Bailment, 37. 

1 Beljjs Com. 5^9. Pnthier, du Quasi. Contrat Negotiorum ^estorum, Nos. 208, 
20'^ 210.^ Pothier, Contiat de Mandat. Nelson v. Macintosh, 1 Starkie’s Rep. 237. 
Louisiana Civil Code, art. 2274, 2275. Lord Ellcnborough,* in Drake v. Shorter, 
4 Eifi.'Rcp. 165 T<J lay a foundation for a claim of recorape\|se or remuneration 
»n the ,paA 6S the negotiorum gestar, Jhe labor or expense must be bestowed either 
^^Ith the direct indention of benefiting the third party against whom the claim is made, 
or in the bona belief that the subject belongs to the person by whom the expense 
or .labor is bestowed. Lord Stair’s Institutions, vol. i. edit. 1832, note g, p. 54, by 
J. E. More, the editor. 

{(i) L<fl-d Kenyon, 8 Term Rep. 310. Sto^, J., *5‘Mason’s Rep. 400, 

(6) Bxall V. Partrid^, 8 Term Rep. 308. 

• (c) Ibid, 614, 

(d) Vnien several persons dine together at a tavern, each is lialile for the reckoning. 
Collyer on^Part, 25, note w. They are considewed to bo liable jointly. They are 
parties to a contract. But the »iembers of a club are not partners, and are not 
to be treated as such. Hie committee of a club are the agents of the members at 
large, and bound by the contracts they make in tlflvt character, but the members are 
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11 . Of the power and duty of agents. 

An agent who is intrusted with general powets, must exercise 
a sound discretion, and he has all the implied powers which are 
within the • scope of the empl6yment. A power to settle an 
account, implies the right to allow payments already made.^ 
If he be an empowered agent in .a "Jjarticular transaction, he is 
not bound to go on and do all other things connected yvith, or 
arising out of the case; for the principal is presumed to have 
his attention awakened to every thing not within the spe- 
* 618 cibc charge, (cr) If his powers * are special find limited, 
he must strictly follow them; ^ buA Whether there be a 
- —-- j --;;- 

not hound by the acts of tlie committee, if they exceed their authority as agents. 
Todd V. Emlj, bQfore Abingcr, Ch. B., 8 Mceson & W. 50.^, and cited at large in ' 
Woodworth on Joint-stock Companies, pp.,^74-185.' Sec also Eichbaum v. Irons, 

6 Watts & Serg. 67, S. P. A.s to the liability of a mciifherioC a club, the quc.stion is, 
if the contract was not made personally with tl»c member, wheifter there was suflicicnt 
evidence of an authorized agency to make a contract binding on the members person¬ 
ally. Flemyng v. Hector, 2 iMceson & Wclsby, 172. It is not a question of partnor- 
slnp, but of principal and agent. 

(a) Dubrenil w. Rouzan, 1.3 Martin’s La. Rep. 158. Hodge v. Dnmford, Ibid. 100. 
But the negotiorum gestor of the civil law, who interferes where the interest of his prin¬ 
cipal does not positively require it, must do everything ncces-sandly dependent on the 
business he commences, though not within ^le order or knowledge of the person for 
whom it is transacted. ' 


t But an agent appointed to .settle claifns, has notjlie jiower to commute them. Kings¬ 
ton V. Kincaid, 1 Wash. C. C. R. 464. Lewis r. Gartiage, 1 I’ick. R. 347. Nor to submit 
them to arbitration, unless according to a general usa|[e/-qrby a rule of court.' The Alex¬ 
andria Canal Co. v. Swann, 5 liow. S. C. R. 83. Story on Agency, ^ im. Inhabitants 
of Buckland v. Inhabitants of Conway, 16 Mass. Kep. 396. lltrdey v. Soper, 8 Ik & C. 
K. 16. • * , 

. An, attorney at law has a general power to .submit to arbitratiqji. Fihner r. Dclbcr, 

3 Tiiont. It. 486. Fayiell v, K. Counties R. Co. 2 Excheij. R. 348. Wilson r. Vov-ng, 

0 Ban- R. 101. Holkerr. Parker, 7 Ci*iinch, R. 480. Talbot r. McGee, 4 M^iirte (/vy.) R^ 
377. Swinfen r. Swinfen, 37 K. L. & l’,q. 327. *But it sceib.s this power is hmited t^ 
suits already commenced. Jenkins r Gillespie, 10 S. & M. R. 31. ScaVborougli v. Rey¬ 
nolds, 12 Ala. B. 2.52. An attorney, cither at law or in fact, has no authority either td 
make a lease, or to ratify or cunflrm an imperfect one, or to perfect an inchrttte agrecinpnt 
for a lease of property of his princfyjnl. unless authority for such purpose is qxpressly 
given. Howard*!’. Carpenter, 11 .Md. 239. Am ajjent employed to seV or leas^ real propertyj 
has not authority to make such representations in regunl to title as will bind the principal.^ 
Tondro v. Cu.shrnaD, 6 Wise. 279. An agent, authorized to collect debte, can only rgeeivO 
money. Earabart t;. Robertson,*10 Ind. 8. ^ 

No officei^of the United States has ‘authority to enter into a submission^n their behalf, 
which will be biqding upon them. United Stateu v. Ames, 1 Wood. Minot, C. C^ R. 
76, 89. • 

2 So sternly has the rule been eufulced, that the agent mutyt obey his instructions, that 
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special authority to do a particular act, or a general authority 
to do all acts, in a particular busiijess, each case includes the"* 
usual and appropriate means to accomplish the end. (a) An 
agent, acting as such, cannot thke upon himself at the same 
time an jnpompatible duty. He cannot have an adverse in¬ 
terest or employment. Hft cannot be both buyer and seller, 
for this would expose his ^uciary trust to abuse and 
fraud, (b) 

If A. authprizes B. to buy an estate for him at fifty dollars 
per acre, and be gives fifty-one dollars an acre, A. is not bound 
to pay that price f b^it the better opinion is, that if B. offers to 
pay the excess out of, l|is own pocket, A. is. then bound-to take 
the estate. This case.is stated in the civil law, and the most 
equitable conclusion among the civilians is, that A. is bound to 
take the estate a4 the^irice hS prescribed. Majori summm minor 
inest. (c) So, wtiere an agent was directed to cause a ship to 
be insured at a premium not exceeding three per cent., and 4;he 
agent, not being able to effect insurance at that premium, gave 
three and a quarter per cent., the assured refused to reimburse 
any p^rt of the premium, under the pretence that his corre¬ 
spondent had exceeded his orders;' but the French admiralty 
decreed* that he should refund the three per cent.; ^nd Valin 
thinks they might have gone further, and made him pay the 
quarter per cent, ex bono et> <xquo; "because, he says, it is permit¬ 
ted, in tfie usage of tra^e, for factors to ^o a little beyond their 

orders, wheij* they are not very precise and absolute, {d) The 

• • • 

---—-—-- 

• • 

^JPPaley on Agency, by Lloyd, pp. 198-207. Story on Agepcy, 58, 83. 

• (/)) ..See itfjia, vol. iv. 438. Story on Agency, § 165. McGhee v. Lind.^ay, 6 

• Rep. 16. 

. ,(c) Inst. 3, 2 J, 8. Ferricre, sur Inst. h. t. Pothier, Traite da Contrat^de Mandat, 
Nos. 94, 96. The act of an agent exceeding Ms authority is good pitTlanto, and void 
ns to excess. Johnson v. Blasdale, 1 Smedcs & Marshall’s Miss. Rep. 1. 

(c?) ^alin, Com. fiur I’Ord. dc la Mer. tom. ii. pp.,^32, 33. • 

» ^ ^ —— 

in a case where an apent having money of his principal in his hands, was directed to 
employ it in the purchase of a bill for his principtfl, but the agent purchased tlie bill on 
his own credit, t«id the bill could not Ifc collected, it was held, that the principal, by reason 
of the disobedience, might recover the amount of the bill of the agent. Hays v. tStone, 
7 Hill’s N. Y. R. 128. 
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decree was undoubtedly correct, ai\d the injustice of the defence 
’disturbed in some degree the^isually accui;ate and severe judg¬ 
ment of Valin. ^ 

If the agent executes the coiiimission of hfe principal in part 
only, as if he be directed to purchase fifty shares of .b^nlc stock, 
and he purchases thirty only, or if hb be directed to cause 2,000 
dollars to be insured on a particular ship, and he effect an insur¬ 
ance for 1,000 dollars, and no more, it then becomes a question, 
whether the principal be bound to take the stock, or pay the 
premium. The principal may perhaps be bound to the 

* 619 extent of the execution of *the convmiSsion in these cases, 

' < 

though it has jiot been execute^ to the utmost extent; 
and this seems to have been the conclusion ‘of the civil law. {a) ^ 
But a distinction is to be made according to tlie nature of the 
subject. If a power be given to buy a hpu^e^ with an adjoin¬ 
ing wharf and store, and the agent buys the» house only, the 
pripcipal would not be bound'to take the house, for the induce¬ 
ment to the purchase has failed. So, if he be instructed to 
purchase the fee of a certain farm, and he purchases an interest 
for life or years only, or he purchases only the undivide/i right 
of a tenant in common in the farm; in these cases the princi¬ 
pal ought not to be bound to take such a limited interest, be- , 
cause his object* would be defeated. It might be othmvise, if 
the agent was directed to buy a farnj of one hundred and fifty 
acres, and he buys one'eorresponding to^the directions as Aearty 
as possible, containing'one hundred and'forty acre^ only. The 
Roman lawyers Considered and discussed the'se qfiestions vvith 
their usual sagacity and spirit of equity ; 'and whether the priii- 
cipal would'or would not be bound by an act executed m ‘part . 
only^ depends in a measure upon the reason of the 'ming*, an^‘ 
the nature and object of the purchase, [b) ‘ 

If the agent does what h« was authorized to do, and some¬ 
thing more, it will be good, as we have seen, so far as he was 
authorized *to go, and the excess only would Vbe void, an 
agent has a power to lease for twenty-one years, and he leases * 

(ft) Dig 17, 1, 33 Green, J, in Gordon v. Eiirhanan, 5 YergerV'i'cnii Hep. 81. 

Dif? 17, I,,36 tothier, Trait^ du Contrat (Ic^Mandat, No 85. 1 Livcnnore 
on i1j( IjdW of Primipal and Agen*!, 100, 101 * 
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for twenty-six years, tbe leasQ, in equity, would be void only* for 
the excess, because the line of distinction between the ^ood ex¬ 
ecution of the povJ^er and the excess can be easily made, (a) 
But, at law, even such a lease Would not be good, pro tarUo, or 
for the t-v^epty-one years, according to a late . English 
* decision in the K. B. (6) If, however, the agent does a * 620 
different business from that h® was authcJri 2 ed to, do, the 
principal is not bound, though it might even be more advanta¬ 
geous to him; as if he was inslyucted to buy such a house of, 
A., and he purchased the adjoining house of B. at a better bar¬ 
gain ; or, if he was Instructed to have the ship of his correspond¬ 
ent insured, and he iri^ured the cargo. ,The principal-is not 
bound, because tlje agent departed from the subject-matter of 
the instruction, (c) 

There is a very^ipiptf)rtant distinction on this subject of the 
powers of an ageftt, between a general agent and one appointed 
for a special purpose. The acts of a general agent, or one 
whom a man puts in his place to transact all his business of a 
particular kind, or at a particular place,.will bind his principal, 
so long^as he keeps within the general scope of his authority, 
•though he may act contrary to his private instructions; ^ and 
,the rule, is necessary, to prevent fraud and encourage confi¬ 
dence in de£Lfing. {d) But an agent, constituted for a particular 


. (a) Sir Thotna# Clarke, in Alexander v. Atexandey, 2 Ves. 644. • Campbell o. 
Leach, Amb. Rep. 740., Sugden on Rowers, 546. 

(6) tloe V. l:*ri\j[eaux, 10 East’s Rep. lliS. 

({) Dig. 17, 1, 3, 2. Rothier, Traitc du Contrai do Mandat* No. 97. Grotiu.s, de 
Jur^ & R. b. 2, cb- 16, sec. 21, says, (hat the famous question stated by Aulus 
^ellius,^ whothqf an oj-dor or commission might te executed by*a method equally or 
piore advantageous than the? one prescribed, might easily be answered, by considering 
whether what w^ prescribed was under any precise form, or only with some general 
iKew that might ^ effected as well in some'other way. If the latter did not clearly 
tippcar, we odfeht to follow the order with punctuality and precision, and not interpose 
our ownqudgment when it had not been requiredt ^ 

{d) JYhitehead v. Tackett, 15 Eqst, 40p. -Walker n. Skipwith, Meig’s Tenn.^Rep* 
£02. Lightbody v. N. A. Ins. Co. 23 Wendell’s Rep. 22. Lobdell v. Baker, 1 Met* 
calf's‘Rep. 202. Attorneys, having a discretionary power to collect a debt, may, in 
tlfb.exercise of their discretion, assent to an assignpient for the benefit of creditors, and 



1 Johnson v. Jones, 4 Barb. Supf Ct. Bep. 369. 
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purpose, and under a limited po,wer, cannot bind his prinoi- 
pb.1 if he exceeds that, power, (a) T’he special authority 
*62X *mu8t be strictly pursued, (fr)* Whoever deals with an 
agent constituted for a special purpose^ deals at his peril, ' 
when the agent passes the precise limits of his po^^; though 
if he pursues the power as exhibited to the public, his principal 
is bound, even if private instructions ha^ still further limited 
the special power, (c) ^ ‘Thus, where a holder of a bill of ex¬ 


bind their clients thereto. Gordon v. Coolidge, 1 Sa^neii*8 Rep. C. C. U. S. 537. 
But a law agent is. responsible for the consequences of professional error when the 
injury thereby to his client arises from the want of relsonablc skill or diligence on his 
part, both of which qualities he assumes to have ana .duly employ. Hart v. Frame, 

6 Cl. & F. 193. A general agent is to act for his principal as he would for himself, ^ 
and is bound to exercise a sound discretion.,, A special agent is confined t^,his in¬ 
structions. Master of the Rolls, jn Bertram v. Godfrayfl Hnt»pp's Rep. 383. Ander¬ 
son y. Coonley, 21 Wendell^ 279. ‘ ^ 

(a) Muon u. Connnission Company, 15 Johns. Rep. 44. Beals y. Allen, 18 Ibid. 

363. Thompson v. Stewart, 3 Conn. Rep. 172. Andrews y. Rneeland, 6 Cowen’s 
Rep. 354. fiuller, J., 3 Term Rep. 762. Fast India Company v. Hensley, 1 Esp. 
Rep. 111. Allen v. Ogden, Wharton’s Dig. tit. Agent and Factor, A. 1. Blanc v. 
Proudfit, 3 Call's Rc]r. 207. If possession of goods be given for a spenjic purpose, as 
to a carricr’or wharfinger, the property is not cliangeil by the sale of such a tiailee,. 
and the owner may recover them from the hona Jide buyer.’ Wilkinson v. Ring, 2 
Campb. N.*P. Rep. 335. * * 

(b) Gordon v. Buchanan, 5 Terger’s Tcnn. Rep. 71. 

(c) The principle that pervades tht distinction on this subject rests on ftonnd and 
elevated morality. There must be no deception anywhere. The principal is bound 
by the acts of his agent, if he clothe jiim with powers, calculated 19 induce innocent 
third persons to believe the agent had dhe authority to act in the giv^.n case. On tho 
other hand, if there be no authority, nor the show or color of authority from thf; jirin- , 
cipalj'to do an act beyond his jiowcrs, the party who deals with the agent in any .NfTcli 
transaction must look to the agent only. In the case of Williams v. Walker, decided 
by lh€ Ass. V. Ch. (ff New York, in January, 1845, 2 Sandford’s Ch. Jl. 325, it was 
held, after a learned discussion of the nuthorirics, that tlic agent or money scriveney 
for defendant, who had possession of her bond and mortgage, and reoeived interest for 
her and part of the principal, was entitled to receive the same, and tHe payments were 
valid; but that after the bond was withdrawn from his possession, and delivered to 
the owner of it, payments of the pcincipal afterwards to him were not good, against 
the owner of tfle bond, as he was not her general agent, for tHjp inference of agency 
was fdunded on the possession of the securities. 


^ Wilkinson c. Candlish, 6 Exch. 81. Towle v. Leavitt, 8 Post. 860. Iliviter r. Iron 
and Hnchine Co. 20 Barb, 493. Young f». Wright, 4 Wise. 144. In Mocliaiiios’ Bank v. 
N. Y. & N. H. R. K. Go.V Duer, 480, 3 Kem. 599, the plaintiffs domwded tho transfer of 
certain shares of stock, the certifiedee,df which in due form had been pledged to them* 
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change desired A. to get it discounted, but positively refused to 
indorse it, and A. procured it to be indorsed by B., it was held, 
that the original Jiolder Wa’S not bound by the act of A., who 
was a special agewt under a limrited authority not t<i indorse the 
bill, {a) So, in the case of Batty v. Carmell^ (b) A. authorized 



(o) Fenn ». HarrisQa,3 Term Rep. 757^ Unless the manner of doing a particular 
business be prescribed, even a special agen*l; will be deemed clothed with the usual 
means of accomplishing it; and if he makes fabe representations on the fubject, to 
induce purchasers to enter into the contract, the principal is affected by them, and 
responsible for the deceit. He who created the trust, and not the purchasw, ought to 
suffer, Hern v. Nichol#, \ ^alk. 289. Sandford v. Handy, 23 Wendell’s Rep. 260. 
Putnam v. Sullivan, 4 Ma8S.\Rcp. 45. Ndrth River Bank ». Aymar, 3 HHl, 262. 

The power of the agent to affcft the contract in thp pame of his principal by an inno¬ 
cent mi|statement, was elaborately discussed in Cornfoot v. Fowke, 6 Meeson &. W. 

358. A., by his agent, leased a house to B. which had a nuisance adjoining it, of which 
A. wa% apprised, but did not communifate the fact to his agent, who was ignorant of 
it, and said, in answer^*the inquiry of the lessee, if there were any objections to the 
house, that there were not. There was no fraudulent intention on the part of the 
owner, for he was merely passive, and gave no directions to his agent, who acted in 
good faith. The court held that the contract was valid, as there was no fraud in either 
principal or agent, and the representation of the latter, collateral to the contract, could 
not affect the principal in a case free from fraud. I.rf)rd B. Abinger strongly dis¬ 
sented, c#i the ground that the knowledge of the principal was the knowledge of the 
agent, and 1 think heVas sustained by strung principles of policy 

(6) 2 Johns. Rep. 48. , 

• 

• 

It was admitted, that the stock was^a fraudulent issue made by the ti'ansfer-ageut who 
Imd uutiiority only to transfer stock, not to issue it. It was held by the Court of Appeals, 
reversing the judgment of the Syperior Court, that the certificate was void and that the 
'corporation was i?ot respons.ible*for the act of its agent because it was clcajly beyond his 
antiiqi'itj'. A dislinotioi* was drawn between acts witliin the apparent powers of the agent 
jii^d acts apparently, but not really, within his powers. For the former, the priqpipal is 
liable, as he is responsible for the appearance of his agent’s poweus; but not for the latter, 
as Jha agent alone, if»any bne, is responsible for the appearance of his mfs. This distinc- 
^ tioii is illustr)jted by the 'cases of Grant ». Norwty, 2 Eng. L. & *l;q.‘337; Hubberstey v. 
Ward,*18 Ibid. 661; Coleman v. RicheS, 29 Ibid. 323, where it was held that the master 
of a ship, or a \fharfinger, cannot bind their employers by receipts or bills of lading for 
•goods, which thSy have not received, though such documents are apparently within their 

• authority. • 

1 The case of Cornfoot o, Fowke, 6 M. & W. 868, has been condemned in Fitzsimmons 
V. Joslin, 21 Vt R. 12i, and the opinion of Lord Abinger sustained. 14 was there held, 
that the principal would be implicated to*tbe fullest extent for that which he knew,, if he 

* took the benefit the agent’s act. If there was fraud in the transaction, whether of the 
principal or the agent, thb contract was equally vitiated. In the recent case of National 
Exchange^Co. r. Drew, 82 Eng. L. & Eq. 1, it wnS «aid by Lord Cranworth that the case 
of Cornfoot v.?F,pwke was decided sqiely on the pleadings, ^hioh alleged fraud, whereas 
there was clearly ito fraud in either principal or agent; and Ltrd St. Leooarda said that 
if the defendant had alleged misrepresentation merdy, he must heve prevailed. See, fur- 
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B. to sign hia name to a note for, 250 dollars, payable in suf 
months, and he signed one payable in sixty, days; and the court 
held that A. was not liable, because* the spe^sial authority was 
not strictly .pursued.’ On the tother hand, if* the servant of a 
horse-dealer, and who Sells for him, but with express instructions 
* not to warrant as to soundness, does* warrant, the master is held 
to be bound; because the servant, having a general authority to 
sell, acted within the general scope of his authority, and the 
public cannot be suf)posed to be acquaipted with the private 
conversations .between the master and servant, (a) So, if a 
broker, whose business is to buy and s^ll ^oods in his own 
name, be intrusted by a merchant with ttie possession and ap¬ 
parent. control of his goods, it is an infplied authority to sell, 
and the principal will be concluded by the sale. There would 
be no safety in mercantile dealings if it^wqye not so. if the 
principal sends his goods to a place where ik is the ordinary 
business of the person.to whom they are confided to sell, a power 
to sell is implied. (6) If one sends goods to an auction-room, 
it is not to be supposed that they were sent there merely for 
safe-keeping. The principal will be bound, and the pur^chaser 
sale, by a sale under those circumstances, (c) * 


(а) Ashhurs^ J., in 3 Term Rep. 757. Bay ley, J., in 15 East’s Ilep..45. If an 
agent be appointed to sell personal property, the piw implies an authority to warrant 
the soundness of the article in behalf of his principal.'* Hunter v. Jameson, G Iredell's 
N. C Rep. 232. Ch. J. Ruffin, contra. The declarattbps of an agept, acting within, 
the .scope of Ms authority, and made in ^e course of the transaction^are evidence as 
part of the res gestm. I’^ranklin Bank v. Steam ilfavigation Co. 11 Giy & J()liiis.*28. 

(б) Sallus Everett, j20 Wendell, 267. * * 

(e) Pickering v. Busk, 15 East’s Rep. 38. An implied agency i» never construed 


* • . 

ther, on fraudulent representations by agents, Crump ». Mining Co. 7 Gra((. 362; Concord 
Bank». Gregg, 14 N. H. 331. t ^ 

1 In a late case, the court declared the law to bo, that “ the power of binding by nego¬ 
tiable notes can be conferred only by direct authority «f the party to be bound, or t>y tlie 
delegation of a power which cannot be otherwise executed." Bulge r. Stone, 10 Met. R. 
160. To the sanfe effect is Temple v. Fomroy, 4 Gray, (Mass.) 128. t See, also, Rossyer v. 
Rossiter, 8 Wend. E. 464; Story on Agency, §4-68. It may .not bo easy to reconcile a 
late case In Ohio, where an authority to employ an attoruoy wiri lield embract tlia au¬ 
thority to give a promissory note in payment of his services, with the prevailing doctrine# 
on this subject. Layet v. Gano, 17 Ohio R. 466. A power to indorse, ij^ ‘■uw'ns, is not 
sufficient evidence from which to infer a power to*receive notice of <|utooiior. Bank of 
Mobile V. King, 6 Ala. E. ^6. 

2 But see Upton v. Suffolk County Mille, 11 Cush. 686. 
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• The presumption of an authority to sell in these cases, * 622 
ie inferred from the ijature of the business of the agent; 
and it iails when the case will not warrant the presumption of 
his being a commen agent for the sale of property*of that de¬ 
scription. , |f, therefore, a person intrusts his watch to a watch¬ 
maker to be repaired, the watchmaker is not exhibited to the 
world as ownej, and credit is not given to him as such, merely 
because he has possession pf the watch, and the owner would 
not be bound by his sale, (a) 

• It factor or merchant, who buys or sells upon epmmi^ion, or 
as an agent for otherf^for a qprtain allowance, may, under cer¬ 
tain circumstances, sel^on credit, without any special authority 
for that pyrpose, thou^, as a general rule, an agent for sale 
must sell for cash, unless he has express authority to sell on 
crediis {b) He may e^ll in the usual way,^ and, consequently, 
it is implied that»he may sell on credit without incurring risk, 
provided it be the usage of the trade at the place, and he be not 
restrained by his instructions, and does not unreasonably extend 


■ 

to extend^eyond the obvions purposes, and the genqrel usage, scope, and course of 
the business for which it is apparently created, yet the incidental powers of certain 
• agepcies, such for instance as those of a master of a ship and the cashier of a hank, 
are not easily reduced to precise limits. Good sense, sound discretion, and the neces¬ 
sary purposes of the trust, must guide rtie appUcation of the implied power according 
to^hc circumstances of the case. Mt. Justice Story, in his Commentaries on Agency, 
^ 114-123,*has collected and digested, with his usual care, tiff leading cases in which 
tlie application fot this implied*authority in tip case oft ashiers and masters of^veescls 
has bqgn sustained. • , 

»l^i) Lord Ellcftborough, 15 East’s Rep. supra. 

(h) An ofieut is a nonien generalissmum, and includes factors^ and brokers, who are 
only ii*special class Of agents. A factor is flistinguished from ay broker by being in- 
4rusted.by otI'l»rs with the possession and disposal, and apparent Ownership of prop- 
•erty, and he is g|norally the correspondent of a foreign house. A broker is empFoyed 
merely in the negotiation of mercantile contracts. He is not trusted with the posges- 
yion of goods^and does not act in his own name. 1 Domat, i>. 1, tit. If, scc. l, art, 1. 
Story on Agency, 28, 33. faring v. Corrie, 2 Bam’. & Aid. 137, 143, 148. His 
busines# consists in negotiating exchanges, or in buying and selling st«j|cks and goods; 
but in Modern times, the term includes persons who act as agents to buy and sell, and 
•who charter ships and effect policies of insurance. A stock-broker cannot sell upon 
credit* for that is not the usual coarse of his business. 

- . , - • - - - 

1 It seems, if a factor hurries a sale, and does not make it in tlfe usual course, it will be 
void. Shaw V. Stone, 1 Cush. (Mass.) B. 248, 
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the term of .credit, and provided uses due diligence to ascer¬ 
tain the solvency of the purchaser, (a) ^ Put the factor canno4; 
sell on credit in a case in which it is not the us^e, as the» sale 
of stock, for instance, unless ‘he be expressly authorized, be¬ 
cause this would be to sell in ah unusual ma.nn^T^(b) Nor 
can he bind his principal tb other modes, of payment 
• 623 • than a payment in money at the lime o( salie, or on the 
usual credit. If a factor, a^ the expiration of the credit 
given on a sale, .takes a note payable *to himself at a future day, 
he makes the debt his own. (c) He cannot bind his principal 
to allow a set-off on the part of purch^er.‘(d) If the factor, 
in a case duly authorizedy sells on credi'^, and takes a negotiable 
note, payable to himself, the note is tal/en in trust for his prin- ^ 
cipal, and subject to his order; and if the purchaser should be¬ 
come insolvent before the day of‘paymept, jt|je circumsta'iicc of 
the factor having taken *the note in his own ‘name, would not 


(a) Van Alen u. Vandcrpool. 6 Johns. Rep. 69. Goodenow v. Tyler, 7 Mass. Rep. 
36. James & Shoemaker e. M’Credie, 1 Bay’s S. 0. Rep. 294. Emery v. Gerbier, 2 
'Wash. C. C. 413 Cases cited in Wharton’s Dig. of Penn. Ri p. tit. Agent and Fac¬ 
tor, A. 24. BnrriU u. Phillips,*1 Gall, Rep. 360. Willcs, Ch. J., in Scott v. Surman, 
Willes’s Rep. 400. Charahre, J., in Houghton v. Matthews, 3 Bo-s. & Pull. 489. 
Leverick w.,Meigs, 1 Cowen’s Rep. 645. Grecly w. Bartlett, 1 Greenleafft Rep. 172.* 
Forrestier v. Bordman, 1 Story’s R. 43. Story on Agency, 110, 209., 

{b) Wiltshire v. Sims, I Campb. N! P. Rcji. 258. State-of Illinois v. Delaficid, 8 . 
Paige’s Rep. 527. S. (^26 Wendell, 192. In this last case it was held, that an agent 
for a Mate, authorized to borrow money on a sale of etoci:, cannot sell on 'cridit with¬ 
out express authority, even though, the usages of tmde, it l)o ^he en'.tom to sell 
such stocks on a credit, wlien they are the. private property'of individual.''.‘ *11 was 
further held, that if the agent for a state unauthorizedly sell its stock' on credit, orri/e- 
low par, to a purchasc'r chargeable with notice of his want of authority, the state may 
repudiate the contrast!, and follow tl|e jjroperty in the hands of* such purelnu'cr,'and 
before it has been passed away to a'lnuA fule Iwilder withqui notice. ' • ,* 

■ (c) Hosmer v. Beebe, 14 Martin’s La. Rep. 368. So, if a facto/ sells on credit,’ 
and takes the notes of the vendee, and has them discounted fur his dwn accommoda¬ 
tion, he becomes responsible for the debt. Myers v. Entrikcn, 6 Watts & licig 44< 
The same results follow if he blend the moneys of the principal w'ith his (j>vn, and 
releases the vs,ndce. He is bound to keep his principal dul^ informed of mutters 
material to his interest. Brown v. Arrott,'Id. 402. Story on Agoncy, § 19^. ^ 

{d) Guy V. Oakley, 13 Johns. Rep. 332. • , 


• 1 But an agent, employed by government to colktct debts, may, in the(»xorclso of a jndi- • 
ciouH discretion, give thb debtor reasonable indulgence and time for payment. United 
States V. Hudson, 3 McLean's C. 166. • * 
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render him personally responsible to his principal, [a) ^ Even if 
the factor should gusyanty the s^e, and undertake to pay if the 
purchaser failed, or should s’ell without disclosing his principal, 
the note taken by him as factor would still belong^o the prin¬ 
cipal, and might waive the guarantee and claim possession of 
the note, or give notice to‘.the purchaser not to pay it to the 
factor. In such a case, if the factor should fail, the note would 
not pass to his assignees, to the prejudice of his principal; and 
if the assignees should receive payment from the vendee, they 
•would be responsible to the principal; for the debt wa§ not in 
law due to them, l:rtit to the principal, and did not pass under 
the assignment, {b) Wie general doctrine is, that where the 
principal can trace his property into the hands of an agent or 
' factor, he may follow either the, identical article or its proceeds, 
.into the possession of ^he factor, or of his legal representatives 
or assignees, unldss they should have f)aid away the same in 
their representative character, before notice of the claim 
of * the principal, (c) ^ The same rulfe applies to the case * 624 
of a banker, who fails, possessed of his customer’s prop¬ 
erty. K it be distinguishable from his own, it does not pass to 
his creditors, but may be reclaimed by the true owner, subject 
,to the liens of the banker upon it. (d) * 


la) Messier V. Amery, 1 Yeates’s Rep. 540. Ooodenow t>.,Tyler, 7 Mass. Rep. 36. 
Scott t). Siirman, ^illes’s Rep.*4tio. , 

(6) Godfrey w.^FuraOj 3 P. Wms. Rep. 19.?. Ex parte Dumas, 1 Atk. Rep. 2^4. 
Tooke*(’. Hollingworth, 5 Term Rep. 226. Garratt v. Cullum, cited in Scott v. Sur- 
man, Willes’s Rep. 405, and also by Chambre, J., in 3 Bos^ & Pull. 490. Kip v. 
Bai^k (,»f N. Y. 10 Jo])ns. Rep. 63. Thompson v. Perkifls, 3 Mason’s Rep. 232. 

(c) Veil «;.«I^itchcl, 4 Wash. Cir. Rep. 105. ffaylor v. PlumAr, 3 Maule & Selw. 
,562. * • • • 

(ri) Walker i;.*Burnell, Doug. Rep.'317. Bryson v. Wylie, 1 Bos. & Pull. 83, n. 
Bolton V. Puller, Ibid. 5^9. In the case of Sargeant, 1 Rose’s Cas. 1^3. Park^ v. 
®liason, 1 EdSt’s Rep. 544. 3 Mason’s Rep. 242. 



1 llrtk ti. Monro^ 14 Barb. 602. 

2 VV^ariier v. Martin, 11 How. U. S. 2Q9. Beach v. Forsyth, 14 Barb. 499. Blackman t>. 
(freen, ‘24 ^J|t.*17. Benny v. I’egram, 18 Mis. 191.’ Ii* this last caso^it was held to make no 
diirei'once that fli^ro was a balance agq^ist the principal in favor of the factor. 

* Bankers have a'goneral lien, by the law-merchant, which wWl be jjidicially noticed, 
like the Negotiability of bills of exchange. Brandao v*Baruett, 3 M. G. & S. R. 530. The 
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Though payment to a fEUjtOr, fof goods sold by him be valid, 
the principal may control the Collection, a^d sue for the price in 
• his own name, or for damages for non-performance of the con¬ 
tract; and it is immaterial whether the agentwas an auctioneer 
or common factor, {a) , , 

There are some cases in which a*factor sells on credit at his 
own risk. When he acts under a del credere commission^ for 
an additional premium, he becomes liable to his principal when 
the purchase-money falls due ; and according to the doctrine in 
some of the cases, he is substituted for the purchaser, and is 
bound to pay, not conditionally, but ab^luthly, and in the first 
instance. The principal may call oh hiro without first looking 
to the actual vendee. This is the language of the case of Grove 
V. Dubois, {i}) suid it seems to have been adopted and followed 
in Leverkk v. Meigs; {c) and yef there is ^ome dilliculty and, 
want of precision in the*cases on the subject. • It is said, that a 
factor under a del credere, commission, is a guarantor of the 
sale, and that the nofes he takes from tlie purchaser belong to 
his principal, equally as if he had only guaranteed them, (d) If 
he sells under a del credere commission, he is to be considered, 
as between himself and the vendee, as the sole owner of the 


(rt) Giranl v. Tajryurt, 5 Serg. & Uawle, 19. 

* (b) 1 Term Hep. 112. . . * . , 

(c) 1 Cowcn’.s Hep. 645. , .. • 

{d) But if he take.s dcpieciurod paper in payment, he'roust account for the fall vatui 
U) «pecic. Uunnell u.-Mason, 1 Story’s ftep. 543. 


• « 

* 

circumstances under t^hich th^ lien tvjjl arise, have lately been undir the considoratioli of 
the Supreme Court of tha I'uited Stiite.s. It w.'isjliere lield,^ » . » 

1. That a bank has no lien for its general balance aguiiist a petson,upo^i funds dcpo^itotl* 
by him, when such person*was known to have acted tis agent for another, to wliom the 
de[j#sit wholly belonged. 

2. 1 hilt if it was not known to the hank that the depoStor wSs an agent, and though ho* 

was treated as owner, yet the bank has no such lien, as against the owner, unles* credit 
had been given fo the agent upon the security of such deposit, in lli«‘ usual course c^rYmsi- 
ness. • ^ , 

3. '1 hat in case the agency was unknown, and such credit Inul hern given, the baijc was 
entitled to a lien; for its general balances were against the owner of the deiio.^lt. Ihink of 
the .Metropolis r. New Kagland Bank, B How. IJ. S. 612. See also Lawrence tt The .Ston- 
iiigtua Bank, G Conn. K. 621. It may not be easy 16* reconcile thhlattcy tJtuie with the casd 
in Howard''* HejnnMs. 

See on the subject generally, Jones c. Starkey, 11 Eng. L. it Eq. 286. 
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goods ; and yet he is considfjred only as a surety. («) In 
some late cases in,the C. B., in England, (6) *the doc- *625 
trine in the case of Grove v. Dubois was much questioned, 
and it was considered to be a ifexaia qucestio, whether a del cre¬ 
dere com/n,is8ion was a contract of guaranty merely on default 
of the vendee, or one altogether distinct from it, and not requir¬ 
ing a previous resort to the purchaser, (c) ^ 

Though a factor may sell an^ bind his principal, he cannot 
pledge the goods as a security for his own debt, not even 
though there be the formality of a bill of parcels, and a receipt.^ 
The principal mify r^over the goods of the pawnee; and his 

_ _ 

(a) Chambrc, J , 3 Bos. & Pull. 489. Thompson v. Perkins, 3 Mason’s Rep. 232. 
A de/ ^edcre factor or agent may sell his own name. This is according to a custom 
in the London corn-market. • Johnston v. Usborne^l 1 Adol. & Ellis, .549. 

(b) Gall n. Combef, 7 Taunt. Rep. .558. Peel v. Northcote, Ibid. 478. 

(c) The liability of a factor to his principal for the proceeds of sales made by him 
under a del credere commission, is not affected by the statute of frauds; for the under¬ 
taking is original, and not collateral. Swan v. Nesmith, 7 Pick. Rep. 220 . Wolff v. 
Koppel, 5 Hill, N. Y. Rep. 458. The correct legal import of a del credere engage¬ 
ment, sa^s Mr. Bell, is an engagement to be answerable, as if the person so binding 
himself was the proper debtor. 1 Bell’s Com. 378. But the final settlement of the 
question m the English courts is otherwise, and the doctrine of the case of Grove v. 

* Hubois may be considered as overruled. It was held, in Morris v. Clcad)y, (4 Maule 
& Sclw. 5(ifi,) that the character of a broker, acting under a del credere commission, 
was that of a surety, for the solv^-ncy of the party with whom his principal deals 
riirongh his agency. He becomes a guaruntor of the price of the goods sold, and has 
,an additional percentage for Jjis responsibility. This^was the opinion of Mr Justice 
Story, in the ca|e of Thompson v. Perkins, 5 Mason’s Rep. 236, and confirmed in his 
Coinfncntaries on Agency, § 215. In Wolff v. Koppel, 2 Denio, R. 368, this point 
V«s di.scus.sed and much considered in the New York Court of Errors; the conclusion 
was, that.thc contract of a factor to accoiMit for the amount of sales under a del cre¬ 
dere commission, was not within the statute of ^auds, and nccA not be in writing. 


• 1 An eng.ngcineiit of a factor to sell upon a del credere commission, nc(^d not be in writ- 
• iiig. Ooutu»ier v. Hastie, 16 Eng. L. & Eq. 662. It is an original, and not a collateral con¬ 
tract, jind is not within the statute of frauds, Bradley v. Kichardson, 23 V’t. B. 721. 
He has the same claim on his principal for advances under a del credere fts under an ordi¬ 
nary Commission. Graham v. Acki-oyd, i9 Eng. L. & Eq. 654. The guaranty of a del 
credere commission does not extend to the remittance of receipts; but, if it is agreed that 
remittances shall be guaranteed, and a commission charged therefor, the factor is liable, 
whether Ijp charge the commission or not. Heubaeh v, ilollman, 2 Duer, 227. 

* So the faJtijy may himself sell t^je goods ho has already pledged. Nowell v. Pratt, 
6 Cush. 111. Contra, Bott v. McCoy, 20 Ala. 678. • 

VOL. 11. 73 • 
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ignorance that the factor held the goods in the character of fac¬ 
tor, is no excuse. The principal is not even obliged to tender to 
the pawnee the balance due from the.principal to the factor; for 
the lien wlik^h the factor might Have had for such balance is per¬ 
sonal, and cannot be transferred by his tortious act, iu jiledging 
the goods for his own debt. Though thc^ factor should barter 
the goods of his principal, yet no property passes \)y that act, 
any more than in the case of pledging them, and the owner may 
sue the innocent purchaser in trover, (a) The doctrine that a 
factor cannot pledge, is sustained so strictly, that it is admitted 
he cannot do it by indorsement and deli^ry*of the bill of lad¬ 
ing, any more than by delivery of the goods themselves, (b) To 
pledge the goods of the principal'^ is beyond the scope of 
*626 the factor’s power; and every * attempt to do it under 
color of a sale, is tortious a*nd voieV the pawnefe will 
call for the letter of advice, or make due inquiry as to the source 
from whence the goods came, he can discover (say the cases) 
that the possessor held the goods as factor, and not as vendee; 
and he is bound to know, at his peril, the extent of the factor’s 
power, (c) There may be a question, in some in^itanccs, \yhether 
the res ffestfs amounted to a sale on the part of the factor, or 
was a m^re deposit or pledge as collateral security for kis debt. , 
But when it appears that the goods were really pledged, it is 
settled that it is an act beyond the authority of the factor, and 
the principal may look to the pawnee. . There is an exception 
to the rule in the case of negotiable paper, for thei;e possession 
and property go together, and carry with tliem ;i disp(f-?ing 
power. A factor* may pledge the negotiable papci of his prin¬ 
cipal *as security for Ids owij debt, and it will biifd the princi])al, 


(a) Gncrrciit) v. Peile, 3 Bam. & Aid. r,i6. Uodriguc 2 v. IlefTcman, 5 Jolin''C)n ’9 
Ch. Rf*!). 429. 

(i) Martini jj Coles, I Manic & Sclw. 140. Shipley v. Kymor, Had. 484. firaliam 
V. Dystcr, 6 Ibid. 1. , • 

(c) Paterson p. Tash, 2 Str. Rep. 1178. Danbigny » Duval, 5^Term Rep. fi04. * 
T)c Bonchont v. Goldsmid, 5 Vc.sey, 211 . M’Combic v. Davies, 7 East’s Itcp. 5. 
Martini v. Coles, I Maule & Sulw.»140. Fielding v. Kynier, 2 Brod. & ^ting- 039t 
Kinder t>, Shaw, 2 Mass. Rep. 398. Van Aniringe v. Peabody, 1 M^pAn's Rcj>. 440. 
Bowie V. Napier, 1 M’Cbrd’s Rep. 1 . ‘ 
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unless he can charge the p^rty with notice of the fraud, or of 
want of title in the ^gent. [a) ^ 

But though the factor cannot pledge the goods of his princi¬ 
pal as his own, he may delivei* them to a third person for his 
own sccujity, with notice of his lien, and as his agent, to keep 
possession for him. Such % change of the lien does not divest 
the factor o*f his right, for it is, in effect, a continuance of the 
factor’s possession, {h) So, if a factor, having goods con¬ 
signed to him for sale, should put them *into the hands *627 
of an auctioneer, or commission-merchant connected with 
the auctioneer in Business, to be sold, the auctioneer may safely 
make an advance on tne goods for purposes connected with the 
sale, and as part-paymdht in advance, or in anticipation of the 
sale, according to the ordinary usage in such cases, (c) But if 
the gt)ods be put jqtojthe'haifds of an auctioneer to sell, and, in¬ 
stead of advancing money upon them m immediate reference to 
the sale, according to usage, the auctioneer should become a 
pawnbroker, and advance money on the goods by way of loan, 
and in the character of pawnee instead of seller, he has no lien 
on the,goods. It may be difficult, perhaps, to discriminate in 
all cases between the two characters. It will be a matter of 
, evidence and of fact, under the circumstances. The distinction 
was declared in Martini v. Coles, (d) and it was observed in 
that case, that it would have been as well if the law had been, 
t^at where it was equivpcal whether the party acted as princi¬ 
pal or factor^a pledge In a case free froni fraud should be valid. 


la), Collins v. Mfvti'ii 1 T*os. & Pull. 648, Treuttel v. Baraudon, 8 Taunt. Rep. 
^100. Goldsny’d v. Guden, in chancery, and citJd in Collins v. ^Tartin. Trover will 
.'lie by the principal against the agen*t, when the latter converts the property to his 
own use, or disposes of it contrary to his instructions. M’Morris v. Simpson, 21 
Weiulefl, 610. • 

• {h) M’Confbie v. Davies, 7 East’.s Rep. 5. Urquhart v. M’lver, 4 Johns. Rep. 103, 

(c) Iwussatt V. Lippincott, 6 Serg. & Rawle, 386. If goods bo ^onsigned to a 
comnussion-merchani or fictor for sale,^t a limited price, and he makes atlvadces on 

» them, and they cannot be sold for that price, he may, on reasonable notice to his prin- 
cipal^ at a fair market, sell them below that price for his indemnity. Frothingham v. 
Everion, 12 N. H. Rep. 239. , 

(d) 1 ]Slaal« & Selw. 140. ^ 

• _ __ • 

1 Warner v. Martin, 11 Howf U. S. 209. 
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To guard against abuses and fraud, it is admitted, that if the 
factor be exhibited to the world as owner, with the assent of his 
principal, and by that means obtained credit, the principal will 
be liable. Jt was suggested, in the case last mentioned, that 
perhaps if a consignment of goods to a factor to sell, be accom¬ 
panied with a bill drawn on the fafltor foj the whole oj: part of 
the price of the consignment, an advance to take up the bill of 
the consignor, and appropriated to that end, might be considered 
as an advance, under the authority given by the principal, so as 
to bind him to a pledge by the factor for that purpose. 
*628 But in Graham v. Dy$ter,{a) itywas decided *by the 
K. B., that though the principal drew upon his factor for 
the amount of the consignment, and thi goods were sent to the 
factor to be dealt with according to his discretion, the factor 
could not pledge the goods, even ih that QasQ,,to raise moitey to 
meet the bills. This was a very hard application of the general 
rule ; and the cases go so far as to hold, that though there should 
be a request of the consignor accompanying the consignment, 
that his agent, the consignee, will make remittances in anticipa¬ 
tion of sales, that circumstance does not give an authority to 
pledge the goods to raise money for the remittance. (6) In the 
last cas^ referred to, the judges of the K. B. expressed them- • 
selves decidedly in favor of the policy and expediency of the 
general rule of law, that a factor cannot pledge. They consid¬ 
ered it to be one of the greatest safeguards which the foreign 
merchant had in making consignments of goods ,to England; 
and that, as a measure of policy, the rule ought not fr) be 
altered. It operated to increase the foreign commcrcti of tlie 
kingdom, and was founded, it was said, upon a'very plain rea¬ 
son, viz: that he who gave credit,•should be vigilaift in ascer¬ 
taining whether the party pledged had, or had not,[authority so 
to deal with the goods, and that the knowledge mightplways be, 
obtained from the bill of lading and letters of advice, (c) ^ 


(a) 2 Starkie'g Rep. 21. If, however, the owner arms llio fiictoj with nurh intUria 
of property, aa to enable him to deal with it an his own, and mi.Hlead odicra, thr fac¬ 
tor, in that t-asc, can hind the propelty l)y picdginif it. Bfiyson w, Cojes, f ISiaulc & 
Selw. 14. «■ . » 

{/)) Queiroz ». Trncinan,.3 Barn. & Cress. .342. 

(c) Ch. J. Best, in Williams v. barton, .3 Bing. Rep. 139, expressed himself, on tliO 
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* Every contract made with an agent in relation to the * 629 
business of the agency, is a contract with the principal, 


other hand, strongly in tavor of tlio policy“f>f allowing a pawnee ot* goods to hold 
against the rfjpUowner, who permitted the pawnor to deal with the property as if it 
was his own. He insisted that the oid law on this subject was not adapted to the new 
state of things, 3lnd to the alftrations in the mode of carrying on commerce. The rule 
that a factor cannot pledge the goods consigsed to him for sale, even for lx>nd Jide ad¬ 
vances, in the regular course of commercial dealing, originated in the case of Paterson 
V. Tash, in Str. Rep. 1178, which was a nisi pritis decision of Ch. J. Lee; though it 
has been suggested that the report of that case was inaccurate. In the yeaj 1823, the 
merits of that rule were ^iscussed in the British Parliament, and the discussion was 
followed by the statutes of 6 <^o. IV ch. 94, and 7 & 8 Geo. IV. ch. 29,/or the better 
protection of the property of mermants and others, in their dealings with factors and agents, 
by which a factor was authorizet to pledge, to a certain extent, the goods of his prin¬ 
cipal. A great deal may be properly said against the principle of the old rule, and, 
with the exception of England, it is contrary to the law and policy of all the commer¬ 
cial naRons of Europe., JSee^the report of the committee of the English House of 
Commons, which led t* the statute of 4 Geo. IV. 6 n the European continent, pos¬ 
session constitutes title to movable property, so far as to secure bona Jide purchasers, 
and persons making advances of money or credit on the pledge of property by the 
lawful possessor. There may be something in the commercial policy of the rule 
alluded to by the English judges; but it would seem to be a conclusion of superior 
justice and wisdom, that a f.ictor or commercial agent,, clothed by his principal with 
the apparent symbols of ownership of property, should be deemed the true owner in 
respect of third persons dealing with him fairly in the course of business, as purcha- 
• sers or mortgagees, and under an ignorance of his real character. See 1 pell’s Com. 


483-489. , 

By the statute of 3 & 6 Viet. c. 39, in amend^nent of the law relating to advances bond 
Jide made to agents intrusted with goods, any agent intrusted with the possession of 
^roods, or of the documents of title to goods, is to be deemed owner of such goods 
and documents so far as to give validity to»any contract or agreement by way of 
plcdgf^ lieu, or security* 6 ontt Jide made by any person with such agent so intrusted, 
as ivell for any (fl'iginal loan, advance, or payment made upon the security of such , 
goods or documents, as also for any further or continuing advdhee in respect thereof; 
an«* sfleh contract shftll be binding upon and against the owncf of such goods and 
others interested therein, notwithstanding the person claiming such pledge or lien 
•may have had notice that the person with whom such contract is made is only an 
ijgent.i i 

^ The statutg law of New York has changed the former rule of the English courts 
on this subject. 83 ^ the Act of April 16, 1830, it was enacted, (and an Act of the 
state of *Rhode Island, passed since the session of January, 1831, and»of Pennsylva¬ 
nia, in*l 834, Purdon’^ Dig. 402, are to »ho same effect,) that the person in whose 
*nnme goods wereijshipped should be deemed the owner, so far as to entitle the con¬ 
signee'to a lien thereon for his advances and liabilities for the use of the consignor, and 


t See, for interpreWiootof English statutes on this subject, Navnlshaw v, Brownrigg, 
18 Eng. L. & Eq. 261. 
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entered into through the instrumentality of the agent, provided 
the agent acts in the name of his principal. The party 
*630 so dealing with the agent is bbund to his principal; *and 
the principal, and not the agent, is bound, to the party. 
It is a general rule, standing on strong foundations^ and per¬ 
vading every system of jurisprudence, that where an agent is 
duly constituted, and names his principal,‘and contracts in his 
name, and does not exceed his authority, the principal is respoh- 


for moneys or securities received by the consignor to hjs use. But the lien is not to 
exist if the consignee had previous notice, by the hill of lading or otherwise, that the 
consignor was not the actual and tond ^de owner.^ tEverif factor intrusted with the 
possession of any bill of lading, custom-house permit, or warehouse-keepers’ receipt 
for the delivery of the goods, or with the possession of goods for sale, or as security 
for advances, shall be deemed the owner, so* far as to^entj^er .valid any contract by 
him for the sale or disposition thereof, in whole or in part, fof, moneys advanced, or 
any responsibility in meriting assumed upon the faith thereof.'^ The true owner will 
be entitled to the goods on repayment of the advances, or restoration of the security 
given on the depositor the goods, and on satisfying any lien that the agent may have 
thereon. The Act does not authorize a common carrier, warehouse-keeper, or other 
person to whom goods may be committed for transportation or storage, to sell or 
hypothecate the same. Acts of fraud committed by flictors or agents, in hreift h of their 
duty in that character, are punishable as misdemeanors. It has been held under this 
Act that a contract of safe by a factor or agent, intrusted with goods for saW, will pro-, 
tect the purchaser, though no money be advanced, or negotiable instrunient, or other 
obligation be given at the rime of thcsale. Jennings v. Merrill, 20 Wendell, !-•’ 

This Act is founded chiefly upon the provlsioni of the British statute of fi Geo. IV. 
ch. 94, passed in 1825, in pursuance of ihc recommendation contained in the report of 
a select committee from the BHtish House of Commons, of January,'^182.3. So, by the 
Civil Code of Louisiana, artr3214, every consignee or coirtmission agent, w^io has 
made advances on goods consigned to him, or placed in his hands 'lO be sold for,ac¬ 
count of the consignor, has a privilege for the amount of those advances, with interest 
and charges dn the yaluc of the goods, if they are at his dispo.<!al, in his storci!, ov in 
a public warehouse, or if, before thc!r arrival, h.c can show by a bill of ‘hiding or Icttci 
of advice, that they have been dispatched to him. , 


t Nor does the lien exist, when property, intnisted by the owner to an agent, W be ‘•hip¬ 
ped in the owifer’s name, is, without authority, shipped by the agent in his own name. 
Covill V. Hill, 4 Deriio’s R. 323. ' •. 

* It has been lately enacted in Massachusetts, that pledgees or soesnd consignees, who 
have made advances in good faith, upon goods of which their consignors had possession, 
with the right of sale or consignment’, shall, under certain restrictions, have the same lion 
as they would be entitled to if their consignors, Cepositors, or plcdgow were the actual 
owners. Sup. Rev. St. ch. 218, 1849. 

8 Walther v. Wetmore, 1 E. D. Smith, (N. Y.) 7. 
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sible, and not the agent, (aj The agent becomes personally 
liable only when the principal is not known, or where there is 
no responsible principal, ot where the agent becomes liable by 
an undertaking*in his own nam^or when he exceeds his pow¬ 
er. {b) ^ If he makes the contract in behalf of his principal. 


(a) Emerigon, Traits dea Ass. tom. ii. p. 465. Lord Erskine, 12 Vesey, 352. 
Davis V. M’Arthur, 4 Greenleafs Rep. 82, note. Owen v. Gooch, 2 Esp. N. P. R» 
567. Ware, J., in the case of The Rebecca, Ware’s Rep. 205. Roberts v.^Austin, 5 
Wharton, 313. * 

(&) Thomas v. Rishop, 2 Str. Rep. 955. Leadbitter v, Earyow, 5 Maule & Sclw. 
345. Dusenbury v. Ellis, 3 Johns'. Cas. 70. Parker, Ch. J., Stackpolc w. .Arnold, 11 
Mass. R. 29. and Hastings v. Covering, 2 Pick. R. 221. Hampton v. Spcckenagle, 9 
Sorg. & Rawle, 212. Lazarus v. Shearej’, 2 Ala. Rep. N. S. 718. Woodcs v. Den¬ 
nett, 9 N. H. Rep. 55. When the agent becomes personally bound by his own as- 
sumpfton, his principal ^ liable. fTabcr v. Cannon, 4 Metcalf, 456. Ch. J. Shaw 
says, that the case of^Stackpole v. Arnold, establis^iing this doctrine, is of the highest 
authority. Where an agent voluntarily disobeys the instructions of his principal, and 
converts to his own use moneys belonging to his principal, to which a definite and 
specific destination was given, and the arti<‘lc he was directed to buy subsequently 
acquires additional value, the agent has been held responsible, not merely for the 
money with interest, but for the article. Short v. Skipwitli, 1 Brockenbrough’s Rep. 
103. If is likewise a general rule, that the omission of an agent to keep his principal 
regularly informed of the state of the intere.st intrusted to him, renders him respon¬ 
sible forahe damages his principal may sustain by such neglect; and if the principal 
be injuriously misled by the information given, so us to place reliance oif an outstand¬ 
ing debt, tlie agent will be deemed to have made the debt his own. Harvey v. Turner, 
4 Rawle’.s Itep. 223. Arrot v. BriJwn, 6 Wharton’s Rep. 1. It is also a general rule, 
that notiee to an agent is notiqo to his principal.^ So, notice to one of the directors 


. ^ 1 A promi''M»iy note, in the body of which “ A. promises to pay” a certain sum, and 
signed “ It., agent for A.,” does not bind B. personally on the cc»itract, although ho had no 
l^gal autJiouty from A. to give such note. Jefts r. York, 10 Cush. (Ma.s!,.) 324. An 
agent who authority to bind his principal the name of ‘the Ctiurchmaii,” does 
' not bind him by a note reading, “I promise to pay,” and signed“ D. R.,agent for the 
Churchman.” • Dewitt v. Walton, 5 Selden, (N. Y.) 671. 

• 2 Notice to flie agent to bind tlio principal, must be within the scope of his agency, and 
relate to tli« very business in wliich be is engaged, or is represented as tohig engaged, by 
autla^rity of his principal. Such knowledge must have been acquired, “ while he is acting 
for the principal, in the course of the very transaction which becomes ^lie subject of tho 
suit?' 2 Hill, N. Y? K. 461. Hiem v. Mill, 13 Ves. 120. Bracken v. Miller, 4 Watts & 
Serg. Ill; or “ ^ near before itj that the agent must be presumed to recollect it." Story 
on’Agency, § 140. Hargreaves t>. Rothwell, 1 R- 164. Hood ». Fahnestock, 8 Watts, 

* 489. N^on V. Hamilton, 2 Dru. & Walsh, 364,%0, 392. Griffith v. Griffith, 1 Hoff. Ch. 
B. 168. Nortc^ to the agent of a d^ective title in purchasing property does not affect the 
ignorant principal in selling the samel Ross v. Houston, 26 >K8S. 691. 

, The above doctrine is, of course, applicable to attorneys or counsel. Ashley v. Baillie, 
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and discloses his name at the time, hei is not personally liable, 
even though he should take a note for the goods sold, paya- 


of a bank, while engaged in the business of the bank, is notice to the baijk- • Bank of 
U. S. V. Davis, 2 Hill’s Rep. 451, 461. It is not, consistent the summary view 

taken in this lecture of the law of agency, to enter inM a detail ofcthe ‘particular 
responsibilities of agents. We must be (jontent to state generally the principle that 
the agent is liable to his principal for all losses and damages arising from violations 
of his duty as ageut, by reason of misconduct, delinquency, stretch, or abuse of power, 
or negligences, provided the loss or damage be reasonably attributable to the same. 
The illustritcions of the general principle are to be seen in the authorities stated or 
referred to in the treatises at large on agency, and especmllyin Livermore on Agency, 
ch. 8, Palcy on Agency, by Lloyd, passim, and particularly pp. 7-20, 46, 55, 100,130- 
149, 212-240, 294-304,335-342,386-390, in Story on Agency, cli. 8, and in Sedgwick 
on the Measure of l)amag;es, as between princip.T.1 and agent. Treatise, ch. 12. 


2 Ves. 370. Griffith v. Griffith, 6 Kige, 316. 2 Spence, Eq. Jurt 753-761. Perkins v. 
Bradley, 1 Hare, 219. Hood v. Fahnestock, 8 Watts, 489. Lord Eldon, in Jlouutford v. 
Scott, i’ur. & Russ. 279, was inclined to qualify the doctrine, that notice to the attorney 
in one transaction, is not to be taken as notice to him in another, where the one transac 
tion followed so close on the other as to render it impossible to suppose that the attorney 
had forgotten it. And see 1 Keen, 164, supra, remarks of Ld. Ch. Plunket, in Nixon u. 
Hamilton, 2 Dm. & Walsh, 364, 392. 

The co'.es are probably reconciled by the principle mentioned above, that the knowledge 
of the attorney is effectual, when acquired “ so near before the transaction in question that 
he must be pit gumed to recollect it.” 

The same mle-s as to notice apply to the agents of incorporated companies. Hence, 
notice to the cashier, or other ageut of a l)ank, especially if given officially, is notice to 
the bank. Fulton Bank ». N. Y. & S. Canal Co. 4 Paige, 127. National Bank r. Norton; 

1 Hill, N. Y. H. .57.6, 578. The New Hope, &c. Co. ». The.Phenix Bank^3 Comst N. Y. 
R. 166. But notice to a more stockholder not notice to the company;, Powles e. 1 ago, 

3 M. G. & bcott, K. 16; H. & L. Banks v, Martin, 1 Met. R. 808; thdbgh notice to an su- ting 
director would be. North River Bank v. Aymar, 3 Hill, N. Y. B. 262, 274,'275. .See iily) 

2 Hill, N. Y. R. 451, 464.' It was held, in La. State Bank v. Senecal, 13 La. Rep. 526, 
627, that nothing short of official notice to the board, will bind tho«bank. Mr. .JtAtivs 
Story, in his work on Agency, 2ded. §§ 140-6, argues strongly in favor of tM position in 
this latter case. See also 9 Barr. R. 27. But it has been held, that notice to the presi¬ 
dent is notice to the bank. Porter v. The Bank of Rutland, 19 Vt. Rep. 4^5. 

If a principal authorize a general agent to appoint a subagent, then notice to the sub¬ 
agent will be notice to the principal. Boyd v. Vanderkemp, 1 Barb. Ch. R. 273. So, it a 
person adopt the act of another, who assumed to act as his agent, he will be cbargeil with 
notice of such fHaf<s as were within the knowledge of the agent at the time of doin^ the 
act, Hovey r. Blanchard, 18 N. Harap. R. 146. ^ 

It has been held, that notice to a clerk in a mercantile house, not to furnish goods, ex¬ 
cept upon a written order, is not notice to his principal. Grant«. Cole, 8 Ala. U. 519. 

I he authorities on the subject of notice to agents are collected, and largely como'^u^^d 
Qpon, in .Story on Agency, § 140, a, b, c, d, and in Palpy on Agency, DunlafiJ's ed. pp. 262- 
268. 

As to constructive notices, generallysapjilicable to both principals and agents, the reader 
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ble to himself, (o) But if a person would excuse himself from 
responsibility on the, ground of agency, he must show that he 
disclosed his principal a,t the time of making the con¬ 
tract, * and that he acted on hifej^ehalf, so as to enable * 631 
the party,with whom he deals to have recourse to the 
principal, in case the agent had authority to bind him. (6)^ 

* >4 ^ 


(a) Owen v. Gooch, 2 Esp. N. P. Rep. 567. Rathbone v. Budlong, 15 Johns. R. 
1. Gooclenow v. Tyler, 7 Mass. R. 36. Groely v. Bartlett, 1 Greenleaf's R. 172. 
Corlies v. Gumming, 6 Cowen’s R. 181. The agent is not liable individually, if he 
draws a bill of exchange which is protested, provided he declares himself at the same 
time to be the agent of the ihaweee. Zncharic v. Nash, 13 Louisiana R. 20. The 
agent is personally liable, though he discloses the name of his principal, if he signs a 
contract which docs not show upon the face of it that he contracts as agent. Mills u. 
Hunt, 20 Wendell, 431. But if he drew the bill in his own name, without stating his 
agenc}!, he is personally liable, though,^he payee knew he was but an agent.“•* New- 
hall V. Dunlap, 14 Maiit<?R. ^80. He must disclosg his principal’s name, though ho 
sell as auctioneer, or'*ho will be personally liable. Mills v. Hunt, 20 Wendell, 431. 
If he acts simply in his own name, he binds himself and not his principal. This is 
the general rule, but controlled by circumstances. Bank of Rochester v. Monteath, 
1 Denio, 402. 

(h) Mauri v. Heffernan, 13 Johns. Rep. 58. Seaber u. Hawkes, 5 Moore & Payne, 
549. Osmsby v. Kendall, 2 Arkansas Rep. 338. Mr. Justice Story, in his Treatise 
on Agency, §§ 268, 290, lays down the rule that agents or factors for merchants 


will find the doctrine laid down In the following cases with clearness and succinct¬ 
ness:— , 

• “ The cases in which a constructive notice has been established, resolve themselves into 
,two classes: Kirs^, cases in whj,cli the party charged has had actual notice, that the prop¬ 
erty in dispute vjas in fact charged, incumberUd, or in some way affected; and the court 
has tJicrefore bound hiril with constructive notice of facta and instruments, to a knowledge 
'oi which he wofild have been led, by an inquiry after the charge, incumbrance, or other 
circumstance affecting the property of which he had actual notice; And, secondly, cases 
ii?wflich the court Iftis been satisfied, by the evidence before it, tliat the party charged 
^ had designedly abstained from inquiry, for the very purpose of avoiding notice.'’ Jones 
V. Smith, 1 Hare, 43-66. Id. 1 Phill. K. 263. 

“ It is the wej-established principle, that whatever is notice enough to excite attention, 
and put the party upon his guard, and call for inquiry, is notice of evyything to which 
such inquiry might have led. When a person has sufficient information to lend him to a 
fact, shall be deemed conversant of it.” Kennedy v. Green, 3 My. & K. 719,721, 722. 
Sugdfii, V. & P. 1062. It is the present disposition of courts of equity*not to e:%tend the 
doctrine of constructive notices. Jones i. Smith, 1 Phillip’s B. 264. 

1 aWhen the acfcof the agent will admit of more than one construction, the court will 
.•adopt that which will bind the principal, and not that which will bind the agent merely. 
Dyer v. Burnham, 26 Maine E. 13. Story on Ageftcy, § 164. 

If the persOnadealing with an agen* have actual notice of the agency, his rights wiU be 
the same os thon(^ the agent himself had disclosed it. Ghaseb. Debolt, 2 Gilm's. R. 371. 
s Taking the note of an agent with a knowledge tif the agency, and that the principal 
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And if the agent even buys in his 9 wn name, but for the benefit 
of his principal, and without disclosing hip name, the principal 
is also bound as well as the agent, provided the goods come to 


residing in foreign countries, are personally liable on contracts made by fiiem for their 
principals, and this without any distinction, whetlier they ^escribe then^lvas as agents 
or not. The legal presumption is, that the credit is given to the agent exclusively. 
The Supreme Court of New York, in Kirkpatrick v. Stainer, adhered, however, to 
the old rule, and held that the agent was not personally responsible when he appeared 
in the transaction as an agent only, and dealt with the plaintiff in that known charac¬ 
ter. The court held, that there was no distinction known to our law on this point, 
between an agent acting for a foreign and for a domestic hduso. This decision was 
affirmed in the Court of Errors, in December, 1839. 2^1 Wendell’s R. 244. Mr. Sen¬ 
ator Verplanck gave the opinion of the Court of Erro^, and he examined the question 
with learning and ability. He held that there was no general presumption known to 
our law and commercial usages ; tliat the credit in such cases was given exclusively 
to the agent, and that the English cases, on which the presumption as a settled rule 
of law was deduced, in the treatiso referred to, were of recent'origin, and founded op 
special or local usage in England, and one not adopted here, ^e cited Eyre, Ch. J , 
in De Gaillon v. 1/Aigle, 1 B. & Puller, 368; Bayley, J., in Patterson v. Gandasequi, 
15 East, 70; Lord Tenterdcn, in Thompson v. Davenport, 9 Barn. & Cress. 78; 
Lloyd’s Notes to Palcy on Agency. He questioned the j)olicy of the rule that credit 
on sales or consignments was not presumed to be given to wcll-e.stablishcd foreign 
houses, but to temporary agents, in exoneration of their principals; and tfiat until 
the course of business ha«l established such a rule heio, a.s well known in mercantile 
usage and practice, it was wisest to adhere to the general law of agency, hplding the 
known prinapal responsible when the agent discloses his pame, and acts avowedly 
and authorizedty on his behalf, and leaving it to the discretion of the Ainefican trader 
to obtain the security of the factor or agent, when he judges it best. In Taintor o. 
Prendergast, 3 Hill, 72, it was admitted.'that there may bo a clear intend shown to 
give an exclusive credit to the,agent; and that if tlioprincipal reside in a foreign* 
country, that intent may be inferred from the custom of trade.* Tho‘'Supremo Court 
of Louisiana, in the Newcastle M. C. v. Red River R. R. Co. 1 Roi>. La. Rep. 145, 
followed the rule laid dcjiwn by Mr. Justice Story; and it was also followed in McKen¬ 
zie V. Nevius, 22 Maine R. 138. In the opinion of Mr. Justice Bliss, in the ca^e/)f 
Hardy v. Fairbanks, fn the Supreme Court of Nova Scotia, at Halifax, in .April, 
1847, this question arose, and was discussed, and the concfiision of the learned judge 
seemed to be, that the home principal, when discovered, will be liable all cases, un¬ 
less he can discharge himself; but that a clear case of liability must be established 
against the foreigner; for the presumption will be in his favor that he iS nut liable, 
and the <mus of proof will rest with the seller. The agent may be deemed rilways 
respona'ble for the protection of the seller, knd the liability of /.he foreign principal 


was bound, has been held to bo a discharge of the principal. Paige v. Stone, 10 Mot. R. 
J60. Sec also Wilkins v. Reed, 6 Greenl. R. 220. It Is enacted in Wisconsin, that every 
note or bill signed by an agent, shall bind the principal, if the agent bo^ authority to sign. 
Bev. St. Wis. 1849, ch. 44- 
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his use, or the agent acted in the business intrusted to him, 
and according to hiq power, (a) The attorney who executes a 
power, as by giving a deed,’ must do it in the name of his prin¬ 
cipal ; for if he executes it in his'own name, though he describes 
himself to^ be agent or attorney of his principal, the deed is 
held to be void ; and the atk)rney is not bound, even though he 
had no authority to execute the deed, w^hen it appears on the 
face of it to be the deed of the principal. (6) But if the agent 
binds himself personally, and engages expressly in his own 
name, he will be held responsible, though he should, in ihe con¬ 
tract or covenant, ^ive himself the description or character of 
agent, (c) ^ And though the attorney, who acts without author- 

becomes a question,of evidence and presumption ; and as to the remedy of the foreign 
principal and the vendor against each qlher, that must be a question of evidence, and 
the case which they caff generally establish * * 

J«) Nelson V. Powell, 3 Doug. Rep. 4 IO. Upton v. Gray, 2 Greenlcaf’s Rep. 373. 
Thompson V. Davenport, 9 Barn. & Cress. 78. Cothay v. Fennell, 10 Ibid. 671. 
Becbee v. Robert, 12 Wendell’s Rep. 413. By acting in his own name, the agent 
only adds his personal obligation to that of the person who employs him. This was 
a principle in the Roman law, and it applies equally to our own. Dig. 14, 3. Po- 
thier, Tra4te dcs Oblig. No. 82. Hopkins v. Lacotiture, 4 Louis. Rep. 64. Hyde v. 
Wolf, Ibid. 2.04. In Andrews v. Estes, 2 Fairfield, 267, it was held, that the rule in 
^ Gombes’s j;asc, that an agent binds himself, and not his principal^ unless he uses the 
name of his principal, applies only to sealed instruments. In other contracts, it is 
sullicient if It appear in the contract that he apted as agent, and meant to bind his 
principal Evans v. Wells, 22 WciAleirs Rep. 324, S. P. 

*(b] Combes’s ease, 9 Co. 76. Frontin v. Small, 2 Ld. Raym. 1418., Wilks v. 
Back, 2 East's Rap. 145. Gwillim's Bacon’s^ Abr. tit/ Leases, 1, sec. 10. Bogart v. 
De Bussy, 6 JoHhs. R^. 94. Fowler w. Shearer, 7 Mass. Rep. 14, 19. Stinchfield 
i;. Little, 1 Greepleaf’s Rep. 231. Hopkins v. Mehaffy, 11 Serg. and Rawle, 126. 
Srnith v. Perry, 1 Harr. & Johns. Rep. 706, n. Harper v. Haiypton, 1 Harr. & Johns. 
Rq|). 622. Townsend v. Coming, 23 Wendell, 435- In the American Jurist, No. 5, 
,71-85, there h^a very critical examination of all\he cases, and especially of Combes’s 
.case, the great leading case for the doctrine in the text, by Mr. Hoffman, of Balti¬ 
more, the Icarnejl author of the Legal Outlines. Rut in the state of Maine, by Act 
o*f 1823, a deed by an agent in his own name is valid, provided he had«authority, and 
*it appears on*the face of the deed that he meant to execute the authority. 

(c) i^ipleton V, Blinks, 5 East’s Rep. 148; Forster ». Fuller, 6 Mass. Rep. 58. 

• • 

• ——- ■ - -—— . . ■ - ■ -— - - 

• 1 See Seaver v. Cobum, 10 Cush. 824 f Tanner v. Christian, 29 Eng. L. & Eq. 103; Leo¬ 
nard V. RoWnsqp, 32 Eng. L. & Eq. 127. * 

* See Mahoney tj, Kekuld, 26 Eng.*L. & Eq. 278; Green v. Kopke, 36 Epg. L. fiEq. 
396, where the doctrine of the note is sustained in opposition to that laid down by Mr. 
Justice Story. 
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ity, but in the name of the principal, be not personally bound by 
the instrument he executes, if it contain no covenant or 
* 632 promise on his part, yet there is a remedy * against him 
by ^ special action upon the case, for assuming to act 
when he had no power, (o) If, however, the authority of the 
agent be coupled with an interest in the property itself, he may 
contract and sell in his own name. This is illustrated in vari¬ 
ous instances, as in the case of factors, masters of ships, and 
mortgagees. (Z>) The case of the master of a ship is an excep¬ 
tion to the general rule, and though he contracts within the 
ordinary scope of his powers, he is, in gemsral, personally re¬ 
sponsible, as well as the owner, upon all contracts made by him 
for the eihployment, repairs, and supplies of the ship. This is 
the rule of the maritime law, and it was taken from the Roman 
law, and is founded on commercial pplicy. (c) But it* is of 
course competent fqr the parties to agree to confine the exclu¬ 
sive credit, either to the owner or to the master, as the case 
may be. (d) 

When goods have been sold by the factor, the owner is en¬ 
titled to call upon the buyer for payment before the rponey is 
paid over to the factor; and a payment to the factor, after notice 
from the owner not to pay, would be a payment by the buyers 
in his own WTong, and it would iiot prejudice the rights of the 
principal, (e) ’ If, however, the factor should sell in his own name 


Duvall V. Crai", 2 Wheat. Rep. 56. Tippets v. Walker, 4 Mass. Ilcp. 595. White 
V. Skinner, l.'J Joljns. Rep. .307. Stone v. Wood, 7 Cowen’s Rep. 453. Faslj v, 
Ross, 2 Hill’s S. C. Rwp. 294. 

(а) Lon^j; v. Colburn, 11 Mass. Rep. 97. Harper v. Little, 2 Grecnleaf-s Bfcp-14. 
Dcliii.s V. Cawthorn, 2 Dev. N. C. Rep. 90. Hmerigon, Traitd des' Contri'ts a le 
Crosse, tom. li. pp. 458, 461, 468, lays down the rule, anrl applies it to the captain of 
a ship, who, he says, is personally answerable, if he draws a bill in' his character of 
ayenf, without authority. 

(б) Palcy on Ajjency, by Lloyd, 207, 208, 288, 289. Story on Agency, ^ 164. 

(c) Rich V. Coe, Cowper’s Rep. 6.36, 6.39. Farmer o. Davies, 1 Term, 109. ‘ Abbott 

on .Shipping, part 2, ch. 2 and 3. Emerigpn, tit. 2, 448. 14, 1. Stofy on 

Agi ncy, ^ 294, 296. See infra, vol. iii. 161. 

(d) Story on Agency, 4 296. 

(s) Liiset V. Heave, 2 Atk. Rep. ^94. 


* Seiple V. Irwin, 80 Penn. State B. 568. 




OF PERSONAL PROPERTY. 


LtfC. XLI.l 
• ■* 



as owner, and not disclose bis principal, and act ostensibly as 
the real and sole o^^ner, the principal may nevertheless after¬ 
wards bring his action upon the contract against the purchaser, 
but the latter, if he bond fide dealt with the facto{ as owner, 
will be e^^titled to set off’ any claim he may have against the 
factor, in answer to the demand of the principal, (a) When 
the p^rty cfealing with an .agent, and with knowledge of the 
agency, elects to make the agent his debtor, he cannot after¬ 
wards have recourse against the principal, {h) 

There is a distinction in the books between public and private 
agents, on the poiilt of personal responsibility. If an agent, on 
behalf of government, makes a contract, and describes himself 
as such, he is not perscAially bound, even though the terms of 
the contract be such as might, in a case of a private nature, in¬ 
volve* him in a persopal obligation, {c) The reason of 
the distinction i», that * it is not to bS presumed that a *633 
public agent mear\3t to bind himself individually for the 
government; and the party who deals with him in that character, 
is justly supposed to rely upon the good faith and undoubted 
ability ,of the government. But the agent in behalf of the . 
public may still bind himself by an express engagement, and 
the distinction terminates in a question of evidence.’ ^The in¬ 
quiry in all the cases is, to whom was the credit, in the con¬ 
templation of the parties, intended to be given. This is the 



(a) ^abone v. WillisSns, cited in 7 Term Eep. 360, note. George v. Clagett, Ibid. 
36^ Gordon w. Church, 2 Gaines's Rep. 299. Hogan ». Shorb, 24 Wendell, 458. 
Taintor v. Prendergast, 3 Hill, 72. Chambrej J., in 3 Bos. & tail. 490. Seignor & 
WWrffor’s case, GodU. 360. Story on Agency, 420, 421. , 

I (6) Patcrsoif ». Gtfndase^i, 15 East's Rep. 62, Addison y, Gandassequi, 4 Taunt. 
■Rep. 574. ' • 

#(c) Macbeath*y. Haldimand, 1 Terra Rep. 172. Unwin v. Wolseley, Ibid. 674. 
jGidley v. Log! Palmerston, SBrod. & Bing. 27i. Brown u. Austin, t Mass. Rep. 
208. Dawes v. Jackson^ 9 Mass. Rep’. 490. Hodgson v. Dexter, 1 Cranch’s Rep. 
345. Walker v. Swartwout, 12 Johns. Rep. 444. Rathbone v. Bndlqpg, 15 I^id. 1. 
AdamS v. Whittlesey,^ Conn. Rep. 560i Stinchfield v. Little, 1 GreenleaPs Rep. 
231. Enloe v. Hay, I Humphrey's Tenn. Rep 303. 



t Hence it folloxfs that, although an action cannot be maintained against a public agent, 
the case is not out of the jurisdiction of the court; and although bad, it is entitled to 
a hearing. Hammarskold «. Bull, 9 Rich. . Law, (S, C!) 474. ' 


VOL. II. 74 
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general inference to be drawn from all the cases, and it is ex¬ 
pressly declared in some 6f them, {a'f 

An agent ordinarily, and without express authority, or a fair 
presumption of one, growing out of the pariacular transaction 
or the usage of trade, has not power to employ a subagent to 
do the business, without the knowledge or consent of his prin- 


(a) 12 Johns. Rep. 388. 15 Ihid. 1. Opinions of the Attorneys-Gencral, August 
5, 18.14. A public agent, as, for instance, a commissioner for paving .streets, or the 
supe'rintentlent of repairs on the canals, is personally responsible irw-damage-s for mis¬ 
feasance and excess of authority, through the negligence *uf workmen under him. 
Leader e.^Moxon, 3 Wilson, 461. Hall r. Smith, 2‘Bing. 156. Shepherd, v. Lin¬ 
coln, 17 Wendell, 250. So, money obtained by a public officer, illtgally, may be 
recovered back by a suit against him personally. Story on Agency, § 307, and the 
cases (here cited. The general principle is, that an agent is liable to third persons for 
acts of misfea-sance and positive wrong ; hut for mere nonfeasances and negligiuces in 
the course of bis employment, ho is answerable only tohi.s principal, and the principal 
is answeraWe over to the third party.^ Agents and attorneys, using ren.sonal)le shill 
and ordinary diligence in the exercise of their agency, are Bot responsilile for injuries 
arising from mistakes in a doubtful point of law. Mechanics’ Bank v. Merchants’ 
Bank, 6 Metcalf, 13. S. P. 4 Burr, 2060, 12 Clarke & Fincliy’s H. 91. The case 

of the po..trnaster-general is an exception, and he is not liable for any of his deputies 
or ek'iks, on obvious principles of public policy. Lane v. Cotton, 1 Ld. Riyin. 646, 
6.55. S C 12 Mod. 488.. Story on Agency, ch. 12. Supra, p. 610. So, public 
officer*, generally are responsible for their own acts and negligences, but nqt for those 
of their -.uliordinate officers. Hall u. Smith, 2 Bingham, 156. Nicholson v. Moun- 
sey, 15 East, 384. In ordinary cases of private individuals, the principal' is liable to 
third persons for the frauds, torts, misfeasances, ne|!:ligenee8, and defaults of the agent, 
even though the conduct of the agent was without his participation, .''onsent, or 
knowledge, provided the breach or want of duty arose in thecoune of his employ¬ 
ment, and was not a wilful departure from it."'^ Pnley on Ag^cy,by Lloyd, 297-307. 
Story on Ag^neyr, 46.5-477. Laughter V. Pointer, 5 Barn, & Cross, 5^7. Lonsdale v. 
Littlcdale, 2 H. Blacks^ Rep. 267. Bu.sh v. Steinman, 1 Bos. & Pull. 404. McManus 
V. Criekett, 1* East’s Rep. 106. Vide supra, pp. 259; 260. ' But there is also a <^aa]j(}- 
cation to tills doctrirfe in the case of'masters of Merchants* vessels and.pf btcapiboats,| 
who are responsible as principals and common carriers', for the misfeasances and 
negligences of the servants under them; and this responsibility is (funded on solid 
principles of maritime policy. It prevails in the maritime jurisprudence of Europe, 
and has its foundations laid deep in the Roman law. Dig. 4, 9, l'. See supra,' 
pp. 609, 632, note c. ‘ * 

K * 

_I_-■ - I-_ V- - U _i..,, 

« 

1 lu a late case, it is declared to be the settled law, that an agent is not responsible to third 

persons for an omission or neglect of duty in the matter of his agency; but that the prip- 
cifinl alone is responsible. Colvin ». l5o]brook,2 Gomst. R. 129. Denny i>.,Tho Manhattan 
Co. 2 Denio’s R. Il8.' Costlgan v. Newlahd, 12 BArb. B. 456. ^ < 

2 The principal is not*Iiab1e for wilful trespass committed by his agent. Vanderbilt v. 
The Richmond T. Co. 2 Comst. B. iV®. Wright 0. Wilcox, 19'Wend. B. 343. Ante, p. 260. 
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cipal. The maxim is, that, delegatus' non potest delegare, and 
the agency is generally a personal trust and confidence which' 
cannot be delegated; for the principal employs the agent from 
the opinion''Which he has of his’ personal skill and iytegrity, and 
the latter, has no right to turn his principal over to another, of 
whom he knows nothing. (*) ^ And if the authority, in a matter 
of mere private concern, be confided to more than one agent, it 
is requisite that all join in execution of the power, and they are 
jointly responsible for each other; though the cases admit the 
rule to be different in a matter of public trust, or of pQwer con¬ 
ferred for public purposes; and if all meet in the latter case, the 
act of the majority will bind. (6)^ 


(a) Combcs’s case, 9 Co. 75. Itifirnm v. Ingram, 2 Atk. Rep. 88. Attorney-Gen¬ 
eral if Berryman, cited in ^ Ves. S'®. Solly v. Bathbone, 2 Manle & Selw. 298. 
Cockran v. Irlam, Ibj^* So3, n. Schmaling v. Thomlinson, 6 Taunt. Rep. 147. Lyon 
tn Jerome, 26 Wendell's Reji. 485. 'Pbere must be in such cases a special power of 
substitution. Coles o. Trecothiek, 9 Vcs. 234, 251. Story on Agency, ^ 11-15. In 
this latter work, it is said, p. 17, that the substituted agent may still be responsible to 
the original agent, inasmuch as the latter is responsible to the principal; and if a sub¬ 
agent be employed in the business of the agency, he has the same rights and ih bound 
to the skme duties, as if he was the original agent S.tory on Agency, 3S6, ;}87. 
But in general, subagents, acting without the knowledge or consent of the principal, 
are rospopsible only to the immediate agents who employ them, and not to the iirin- 
cipal of such dgents. Trafton v. United States, 3 Story’s R. 646. Tl*e conclusion 
from the case seems to be, that if a subagenv be employed by the agent to receive 
money for the principal, or if suth’an authority be fairly implied from circumstances, 
the principal may treat t^ie subagent as his agent, and sue for the money. 1 Peters’s 

* R. 25> 1 How.*U. S. 234. 3*Ib. 763. See ^olcomb’s Leading Cases on Commercial 
Law^p. 22, whire thetsubject.and cases a^^e fully discussed in a note. The piincipal 

.i| liable to third persons in a civil suit for frauds, or mi.>>feasances, or neglect of duty 
in his agent, or in those whom his agent employs, though the principal did not author- 
ige 9V assent to it. •The liability runs through all the stages of the service. Story on 
Agency, ch7i7, secs. 452, 454. In Sprout i>. ^lemmingway, ft Pick. 1, in the case 
of a brig towed at the stem of a steamboat employed in the business of towing 
^vessels in the ^isaissippi, and through tlie negligence of tile master and crew of the 
steamboat, tl^e brig was brought into collision with a vesssel lying atenchor, and did 
damage to *t, it was held that the owner of the^brig was not liable for the damage, and 
on th#ground that the master and crew of the steamboat were not in any sense his 
agents, and that the«e was no ne^ligen^e or misconduct on tho-part of the ma*lterund 
crew of, the towed brig. • ' 

(8) Grindley *. Barker, 1 Bos. & PuU. 229. Towne v. Jaquith, 6 Mass, Rep. 46. 

• V 

—____..—_ —-,- 

t In Newton .4. ^ronson, 8 Kern. 067, it is held that the agent may ratify the act of a 
subagent so as to make it valid. 

3 This is so declared by statqte in New- York.* Rev. St. of N. Y. 5th ed. p. 869, see. 
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* 634 * III. Of the agents right of lien. ‘ 

The lien here referred to is the right of an agent to 
retain possession of property belonging to another, until some 
demand of bis is satisfied. It is created either* by common law, 
or by the usage of trade, or by the express agreement of partic¬ 
ular usage of the parties, {a) A lien, said Ch. J. Tindal, (ft) 
only can arise in one of three ways : 1. By an express contract; 
2. By a general course of dealing in the trade in which the lien 
is set up; 3. From the particular circumstances of the dealing 
between.the parties. 

A general lien is the right, to retain the property of another, 
for a general balance of accounts; but a particular lien is a 
right to retain it only for a charge on account of labor employed 
or expenses bestowed upon the identical property detained. 
The former is taken strictly, but tlfe latter is favored in la^. (c) 
The right rests on principles of natural equity and commercial 
necessity, and it prevents circuity of action, and gives security 
and confidence to agents. 

Where a person, from the nature of his occupation, is under 
obligation, according to his means, to receive, and be at trouble 
and expense about the personal property of another, he has a 
particular; lien upon it; and the law has given this privilege to 
persons concerned in certain trades - and occupations, which are 
necessary for the accommodation of the public. Upon this 

—i ---- '-—- ■ 

Green r. Miller, 6 Johns. Rcp.''39. li.iliimorc Turnpike, 5 BitAiey’s Rep. 484. ^ Pat¬ 
terson V. Leavitt, 4 Conn. Rep. 50. The King v\ Boeston, 3 Term R<ap. .592. Ln^- 
renr e, J , in Withncll v: Garthain, 6 Term Rep. 388. M’Cready v. Guardions of the 
Poor, 9 Serg. *& Rawle, 99. First Parish in Sutton v. Cole, 3 Pick. Rep. 244,*i4r. 
JCr J ,(11 tf Rogers, 7 Cowen’s Rep. 526!' Jewett v. Alton, 7 N. H. Rep. e!>3. Down¬ 
ing V. Rugiir, 21 Wendell, 178. Johnston v. Bingham, 9 Watts & 8,erg. 5C. Story 
on x\gency, 2d edit. ^ 41-44. Vide miptu, p. 293. > 

(«) Lord Mayfield, in Green v. Farpier, 4 Burr. Rep. 2221 . 

(h) Furgusson v. Korman, 5 Bingham, N. C. 76. 

(*■) Heath, J., 3 ,Bos. & Pull. 494. Tindal, Ch. J., 4 Carr. & Payne’s Rej>. 152. 
Sciirfe V. Morgan, 4 M. & W. 270. ^ 

20. But in Perry v. Tynen, 22 Barb. (N. Y.) 187, and Horton t. Garrison, H .Barb. (N. 
Y.) 176, it was held that the statute is subject to the.pecessary qualiflcatieii', that if one is 
iiotiAed to attend and refuses, it is the same as if he had attended and Jissented front the 
act of the majority. 
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ground, common carriers, iiipkeepers, and farriers, had a partic¬ 
ular lien by the common law; (a) for they were bound, as Lord 
Holt said, (6) to serve the jfublic to the utmost extent and ability 
of their eraployn^ent; and an ‘action lies against them 
if they refuse without adequate * reason. But though *>635 
the right of lien probably .originated in those cases in 
which there was an ^obligation arising out of the public em¬ 
ployment, to receive the goods,‘it is not now confined to that 
class of persons ; and in a variety of cases, a person has a right 
to detain goods delivered to him to have labor bestowed on 
them, who would‘not be obliged to receive the goo^s, in the 
first instance, contrary to his inclination. It is ndw the general 
rule, that every bailee f 9 r hire, who, by his labor and skill, has 
imparted an additional value to the goods, has a lien upon the 
property for his reasonable charges, (c) ^ A tailor or dyer is not 
bound to accept^n employment from tiny one that offers it, and 
yet they have a particular lien, by the common law, upon the 
cloth placed in their hands to be dyed, or worked up into a gar¬ 
ment..(<f) The same rijght of a particular or specific lien applies 
to a mfiler,,printer, tailor, wharfinger, warehouseman, or whoever 

(a) N.a^lor w. Mangles, 1 Esp. Rep. 109, Yorke v. Grenaugh, 1 Sal^. Rep. 388. 

2 Lord Raym. 866, S. C. Chambre, J., 3 Bos. & Pull. 55. Rushforth v. Hadtield, 7 
East’s Rep. 224. 21 Hen. VI. 5^ Keilw. ISO. Pophatu, Ch. J., Yelv. Rep. 67. 
Carlisle v. Quattlebaum, 2 Bailey’s S. C. Rep. 452. This lien does not extend to 
.agisters and livery-stable keepers, without a special agreement, or the horse be taken 
for training. L^rd Holt, in Yorke v. Grenaugh, sup. Sevan v. Waters, 3 Carr. & 
Payirt, 520. Walked v. Woodgate, I Carr. & Payne, 575. ^ee also Judson v. 
Eiheridgc, 1 Crompt. & Meesonj 743; Grinnell v. Cook, 3 Hill, 492 ; .Tacksoii v. . 
Cummins, 5 Mees. & Weis, 342. Nor does the innkeeper’s ri|;ht of lien extend to the 
person of hi| guest, *or to his wearing apparel. ^ Sunbolf v. Al^rd, 1 Horn & Ilurl- 
stono’S Exch? Rep. 13. ^M. &W 348, S. C. 

(b) Lane t?. Cotton, 12 Mod. Rep. 484. 1 Lord Raym. 646. 

< (c) Grinnell "i;. Cook, 3 Hill, 491. 

(d) Hob.JRep. 42. Yelv. Rep. 67- Green v. Farmer, 4 Burr. Rep.*22T4. Close v. 
Waterhouse, 6 East's Rep. 523, in notis. 

- - -- , .... ' _ • -•- 

• • • 

1 Tho^lien extends to all goods delivered under the contract, and is not confined to the 
portJon on which*the labor was bestowed. Morgan v. Congdon, 4 Comst. R. 661. An inn- 
*keeper has nb lien upon a horse put in his stable, unless belonging to a guest. Fox t>. 
McGrego* ll«6arb. R. 41. Hickman v. Thomas, 16 Ala. 666. As to his lien on goods 
belonging to hi8*gaest, see Broadwood v. Granara, 28 Eng. L. ^ Eq. 448; Snead v. Wat¬ 
kins, 37 Ib. 384. 
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I 

takes property in the way of his trpde or occupation, to bestow 
labor or expense upon it; and it extends^ to the whole of one 
entire work upon one single subject', in like manner as a carrier 
has a lien on the entire cargo for his whole, freight. The lien 
exists equally, whether there be an agreement to p^ay a stip¬ 
ulated price, or only an implied contract to pay a reasonable 
price, [a) The old authorities, which went‘to establish the propo¬ 
sition that the lien did not exifet in cases of a special agreement 
for the price, have been overruled, as contrary to reason and the 
principles of law; and it is now settled to exist equally, whether 
there be or be not an agreement for the pricey unless there be a 
future time of payment fixed; and then the special agreement 
would be inconsistent with the right of* lien, and would destroy 
it. {b) 

___ i _ 1-1 -— 

• t* o 

c 

u 

(a) . A lien at common law signifies the right of detention in persons who have 
bestowed labor upon an article, or done some act in reference to it, and who have this 
right of detention till reimbursed for their expenditure and labor. Whitman, Ch. J,, 
24 Maine R. 219. 

(b) Blake w. Nicholson, 3 Maule & Selw. 168 Chase u. Westmore, 5 Ibid. 180. 
Craw'bay v. Hoinfray, 4 Bam. & Aid. 50. Burdict v. Murray, 3 Vt. Rep. 3t)2. The 
statute laws of the states generally give a lien to mechanics and others on buildiugs, 
for labor bestowed and materials furnishe d in the erection of them, as well a^ a remedy 
personally ^gaiitst the owner who cmployeil them.’ This is the case in Maine, Mh.s- 
•achusetts, Connecticut, New York, (Act of New York, May 7, 1844, •^) New Jersey, 
Pennsylvania, Ohio. In Ohio, the purchaser of'a slearaboat, with notice of a debt 
created on account of it by the original owner, takes the boat, subject to. such debt. 
Steamboat Waverley v. Clements, 14 Ohio 11. 28. Indiana, Illinois^, Kentucky, Mis^ 
sissippi, Tennessee:, South Carolina, Alabama, Louisiana, Mi 889 .uri, Michigan, v^c. The 
New York Statutes^ of April 20,18.30, eh. 330, and of April 13,18.'t2, cli. 120, give, 
rts to thf city of New Yofk, under contracts written or liy parol, between the owner and 
builder, a lieft on the moneys due from the owner to the contractor for the same. .^Tljis 
privilege does not ex'cend to the masfer'lmildcr or contractor. He mu^t rely,on his j 
contract with the owner of the ground. The New York statutes are remedial only to ■ 


1 The legislation of the several states exhibits a progressive inclination extend the * 
right of lien for the security of the claims of mechanics and laborers. By a statute in 
Conne<i,ticat, evc.ry person having a claim to the amount of twenty dollars, for labor or 
material used in the ecection of any bnilding, is'givcn a lien on the Building and land; and ^ 
such lien may be foreclosed as a m*>rtgago. Acts of Conn. 1849, ch. 8^, 

There Is a similar provision, which extends also to vessels, in Vermont. Laws of Vt.’i849. 

'I lie laws of Rhode Island have a like provision, which includes canals, tunjpikes, anB[ 
niilroads Acts of R. 1. 1847. Corresponding ennslmonts are contain^'in the Jaws of 
Main*' and Wiiconsin. Daws of Maine, 1849, ch. 72. Laws of Wiscfinsin, 1849, oh. 120. 

* Tbi-. Act extended to the cities of the state only, but has been repealed. 
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If goods come to the possession of a person by finding, and 
he has been at trouble and expense about them, he has 
•a lien upon the goods for a compensation in one case *636 
only, and that is^the case of gcJodslpst at sea, and it is a 

_L_ji_ 

• 

the creditors of the origin^ contractors. 22 Wendell's Rep. 395. The lien by the 
New York Act of April 29th, 1844, ch. 220, is extended to persons under a contract 
with the owner or his agent, who shall perform labor or furnish materials upon any 
building or lot in the city. The lien to be upon the building and lot, and the mode of 
relief is prescribed; and by the Act of May 7, 1844, ch. 305, the same ^provision is 
extended to the several,cities, and to some specified, villages throughout the state.^ So 
also in South Carolina, the lien does not extend to sub-contractoss, who undertake a 
part of the work from the original undertaker. 1 M’Mullan, 431. So, iif Canada, a 
mason has a.special privilege i« the nature of a mortgage, upon buildings erected by 
him, and forojpairs, and lasting for a year and a day. Jourdain v. Miville, Stuart’s 
Low^ Canada Rep. 263. The Statute of Pennsylvania, of 16th June, 1836, gives a 
proceeding in rem, and»Uio h«ilding itself is regarded as the principal debtor, and the 
ground as only an a}«|>artenance to it, and sold wit!i it. Bickcl v. James, 7 Watts, 1. 
Purdon’s Dig. 683. In the case of an unfinished house sold, and a mortgage taken 
from the purchaser, who afterwards went on and finished the house, the material men 
who finished the house and furnished the materials, were held entitled to priority of 
payment over the mortgagee. 2 Serg. & Rawle’s Rep. 138. - The mechanic’s lien, 
under tins Act of Pennsylvania of 1806, was on the building, without regard to the 
owner, and a sale under it would carry the right of the remainder-man, and reversioner 
and tenant. But the Act of 1840, confined the sale under the mechanic’s lien to the 

^ I ’ 

title vested in t|ie person in possession at the time the building was ereqled. O’Con¬ 
ner V. Wiyner, 4 Watts & Serg. 223. See, further, Hilliard’s Abridgment of the 
American Law of Real Property, yol. i. 354-561, where the laws and decisions in the 
several states respecting the lien of mechanics are fully collected and stated ; and I 
, take this occasion to observe^ that this last work is one of great labor and intrinsic 
value. The Njw York law is deemed insufficient to satisfy contraetprs and furnishers 
of materials, and they are desirous to have it more extensive and efficient, and to pre- 
* went the transfer of the property until their claims are secured, and that the law be 

made to apply to all parts of the state.^ * 

• • • 

• ’ • * 

__— Zjt _____ 

• • 

^ ' The New vjrk Act of 1844 has been repealed, and in lieu thereof an Act was passed, 
July, Hi 1861, oh. 613, by which Act a lien is given to every person wh« shall, by virtue 
of any confknct with .an owner or his agent, or in pursuance of any agreement with such 
contniptor, perform labor or furnish materials to any house or other building in the city. 
This^statute has been expounded in a series of able decisions, in the NAv York Court of 
Common Pleas, reported in £. D. Smiths Reports. . 

* py an Act pitssed April 17,1864, ch. 402, any person who may perform labor on any 
house, or building, or appurteuances, in certain counties therein named, and any resi¬ 
dent of either of said counties who may furnish tnaterials, is entitled to a lien. And by 
an Act passed in 1858, ch. 204, the^rovisions of the Act of 1864 are extended to all the 
counties of the state, except New York and Erie. ^For those counties special Acts 
exist. * 
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lien for salvage, (a) This lien i^ dictated by principles. of 
commercial necessity, and it is thought to stand upon peculiar 
founds of maritime policy, {b) It does not afiply to cases of 
finding upon land; and though the taking^care of property 
found for the owner be a meritorious act, and one which may 
entitle the party to a reasonable recompense, to be recovered 
in an action of assumpsit, it has been adjudged, (c) not to give 
alien in favor of the finder; and he is bound to deliver up the 
chattel upon demand, and may then recur to his action for a 
compensation. If the rule was otherwise, says Ch. J. Eyre, 
ill-designed persons might turn boats and vessels adrift, in order 
that they might be paid for finding them ; and it is beat to put 
them to the burden of making out the quantum of their recom¬ 
pense to the satisfaction of a jury. The statute of New York (d) 
gives to the person who takes up sttrayed cattle, the right to de¬ 
mand a reasonable charge for keeping them ; *qnd, independent 
of that provision, there is no lien upon goods found.' 

A general lien for a balance of accounts is founded on custom, 
and is not favored; and it requires strong evidence of a settled 
and uniform usage, or of a particular mode of dealing between 
the parties, to establish it. General liens are looked at with 
jealousy, because they encroach upon the common law, and 
destroy tlie equal distribution of the debtor's estate among his 
creditors, (e) But by ‘the custom of the trade, an agent 
• 637 may havo a lien upon the * property of his employer, in* 
trusted to him iti the course of that trade, not only in 
respect to the management of that property, but for his gep.eral 
balance of accounts. The usage of any trade sufficient to estab-' 

f * 

- ■■ ■■ ■ ^ r 

(а) Hartford v. Jones, 2 Salk. Rep. 654'. 1 Iiord Rayir.. 393, S. C.‘ Hamfiton v. ^ 

Davis, 5 Burr. Rep. 2732. Baring v. Day, 8 East’s Rep. 67. ^ 

(б) Story, J., 2 Mason’B Rep, 88. 

(c) Nicholson v. Cliapman, 2 H. Blacks. Rep. 254. «. , i 

(d) Laws ofNew York, sess. 30, ch. 2. ^ 

(e) R^shforthw. Uadheld, 6 East’s Rep. 619. S. C. 7 East’s Rep. 224. Bleaden 

V. Hancock, 4 Carr. & Payne’s Rep. 162. ' . ' . , 


^ If a certain reward be offered for the recovery of a lost article, the finder hof. a lien for 
the reward. tVentworth e. Day, 3 Met 852. But not. if the reward offoijeJ be indefinite- 
■WiliiOD r. <juyton, 8 Bill, 213. See however Baker ». Hoag, 7 Barb. Il 8 , whore this limi¬ 
tation of the doctrine‘of Wentworth »/Day is not allowed. 
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lish a general lien, must, however, have been so uniform and no¬ 
torious, as to wfban.t the inference that the party againsiwhom 
the right is claimed had knowledge of it. (a) This general lien 
may also be created by express agreement; as, where one or more 
persons gives notice that they will not receive any property for 
the purposes of their trade ca: business, except on condition that 
they shall hhve a lien upon it, not only in respect to the charges 
arising on the particular goods, Wt for the general balance of 
their account. All persons who afterwards deal with them, with 
the knowledge of such notice, will be deemed to 'have,1acceded 
to that agreement.* This was the rule laid down by the Court 
of K.. B., in Kirkmanv, Shaivcross; (h) but the judges*in that 
case declared, that the® notice would not avail in the case of 
persons who, like common carriers and innkeepers, were under 
a le^l obligations^ a,ccept employment in the business they 
assume, for a reasonable price, to be tendered to them, and who 
had no right to impose any unreasonable terms atid conditions 
upon their employers, or to refuse to serve them. The same in¬ 
timation, that a common carrier could not create any general 
lien as* against the person who employed him, by means of 
notice, was given by the judges in Oppenheim v. Russell; (c) 
but a contrary doctrine was strongly implied in the .si^bsequent 
cRse of Rushforth v. Hadjield; {d) and the court in that case, 
while they condemned the injustice and impolicy of these general 
liens, seemed to admit .that a common carrier might establish 
such a right,against his employer^ by shdwing a clear and notori¬ 
ous tisage, or a positive agreement. It wrs again stated 
as a questionable “point in Wright v. Snell^ (f) whether *638 
such a general iien could exist as between the owner of 
‘the gdwfs'hnd the carrier, and the claim was intimated to be 
unjust. It |nust, therefore, be considered a point still remaining 
^ to be settled by judicial decision. • 

Possession, actual or constructive, of the goods, is necessary 
to ejeate the lien; and the right does not extend to d^bts which 
accrued before the character o^factor commenced; (/) nor where 

> _ * _ ; _____ 

* (a)»Rooke, J., 8 Bos. & Pall. 50. ■ (5) 6 Term Bep. 14. 

h) 3 & Fall. 42. • {d) 7 East’s Rep. 224. 

5 Barn.*& Aid. 350., “ 

( /) Houghton V. Matthews, 3 Bos. & Fulf. 485. 
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the goods of the principal do not, in fact, come to the factor’s 
hands,* even though he may have accepted hdls^ipon the faith of 
the consignment, and paid part of the freight, (a)' And though 
there is possession, a lien cannot be acquired where the party 
came to that possession wrongfully, (b) This woulc^ be as re¬ 
pugnant to justice and policy, as it»would^^be to allow one tort 
to be set off against another. The right of lien Jb also to be 
deemed waived, when the parly enters into a special agreement 
inconsistent with the existence of the lien, or from which a 
waiver ‘of it may fairly be inferred ; as, when he gives credit by 
extending the time of payment, or takes distinct and indepen¬ 
dent security for the payment. The party shows, by such acts, 
that he relies, in the one case, on the personal credit of his 
employer; and in the other, that he intends the security to be a 
substitution for the lien ; and it Would b^ inconvenient th'it the 
lien should be extended to the period to which the security had 
to run. This was the doctrine sustained in Gilman v. Brown^ (c) 
in respect to the vendor’s right of lien as against the vendee, 
and the principle equally applies to other cases ; and it was also 
explicitly declared by Lord Eldon, in Cowell Simp- 
* 639 son. (d) * The lien is destroyed when a factor makes an 

express stipulation on receiving the goods, to pay over 
the proceeds, te) So, if the party comes to the poss,ession of 
goods without due authority, he cannot set up a lieu against 
the true owner; as if a servant delivers a chattel to a trades- 


(а) Kintoch v. Craig, 3 Terra Rep. 219, 783. 

(б) Lemprfcrc V. Pasley, 2 Terra Rep. 485. Madden v. Kempistcr, 1 Canipb.,N.,P, 

Rep. 12. Story on iigency, § 361. * ^ 

(c) 1 Mason's Rep. 191. • * .. 

(J) If) Vc 9 . 275. Mr. Metcalf, in liis neat and accurate digest oA*he cases on ijie 
doctrine of liev, contained in a note to his edition of Yelv. Rep. 67 a, allows, by cases 
as ancient as the Year Books, 5 Edw. IV. 2, 20, and 17 Edw. IV. 1, ih'at the lien Is 
extinguished by a postponement of credit to a future day. 

(«) Walker o. Birch, 6 Term Rep. 258. 


1 Whether the possession by the factor of a bill of lading duly indorsec^^wiK give him 
the rigiif to take and keep the goods represented•'oy tlie bill, has bepnrmade a question. 
See I’us^ell on Factors,* 202. Patten v. Thompson, 6 Maule & S. 360. Rice a. Austin, 
17 Mas^. R. 197. " 
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man ^without authority; or •a factor, having authority to sell, 
pledges the god|^ of his principal, {a) ^ 

Possession is not only essential to the creation, but also to the 
continuance of tte lien ; and v^hen tlie party voluntarily parts 
with the jjossession of the property upon which tlie lien has 
attached, he is divested of Jiis lien. If the lien was to follow 
the goods after they Sad been sold or delivered, the incumbrance 
would become excessively inconvenient to the freedom of trade 
and the safety of purchasers, {b) But if the assignment or de¬ 
livery to a third person be merely for the benefit of th,e factor, 
or by way of pledge or security to the extent of the factor’s 
lien, and with notice of the lien, it is in effect a continuance of 
tlie factor’s possession,«and the lien is retained, (c) Nor is it 
universally true, that the actual delivery of part of the goods 
sold^n an entire^ contract, is equivalent to the actual delivery 
of the whole. It will depend upon the terms of the contract, 
and the intention of the parties; and whenever the prop¬ 
erty in the part of the goods not delivered does not *pass *640 
to the vendee, the vendor’s right of lien for the whole 
price i§ of course preserved on the part retained, {d) 


[a) Daubigny v. Duval, 5 Term Rep. 604. Hiscox v. Greenwood, 4 Eip. Rep. 174. 
M’Conibie»L’. Davies, 7 East’s Rep. 5. The lien was held to continue under an agree¬ 
ment that it should continue untjj payment, though the boards on which the hen 
attached were removed to ground procured for that purpose by the owner. Wheeler 
mV. M’Mnrbind, y) Wendell’s Rfip. 318. 

(h) Jonc.s,i’ Rearle, Str. Rep. 556. Swe^ v. Pyin, 1 East's Rep. 4. 

[cf M’Comhie v. Davies, 7 East’s Rep. 5. Urquhart w. M’lver, 4 Johns. Rep. 103. 
‘Qhnseford v. dutillct, 13 Martin’s La. Rep., 284. Nash v. Mosher, 19 Wendell, 


431 .^ 

(d) B 


V. Nicfiolson, 3 Maulc & Selw^^Sj. Wilde, J., in^arks i*. Hall, 2 Pick. 
Rep. 3T3. 'fho rule is th« same whuro a warehouseman delivers from time to time 
^ffTons of th^goods stored in his warehouse, without the storage being ^jaid. Ho 
Bas a lien upon the portion left lor the storage.of the whole. Schmidt v. Blood, 9 


Wendell’s Rep. 268. 


a __ 

1 It is held that tlfe simple refusal bytte bailee fp give up goods, without alleging the 
lien us a^reason, ig a waiver of the lien. Dorrs v, Morewood, 10 Barb. 188. Hanna.®. Phelps, 
^7 Ipd. 21. In Lambard ». Pike, 33 Me. 141, it was held that, if a claim fpr labor and 
materials«secured by a lien be joined, in taking out judgment, with other claims not so 
secured, the is waived. A statutory lieu may be destroyed by the repeal of the stat¬ 
ute, while proceedings nudw-it are pending, without impairing the obligation of the 
contract, the lien being only a part of the remedy. eRaugor v. Coding, 35 He. 73. 
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A factor has not only a particular: lien upon the goods of his 
principal in his possession, for the charges^ oo account 

of them, (a) but he has a general lien for the balance of his 
general account, arising iii the course of dealings between him 
and his priiicipal; and this lien extends to aU the goods of the 
principal in his hands in the character of factor. (6) The factor 


(а) A consignee or fiictor has a charge on the goods and on the gross proceeds of 
the goods, not only for his commissions, but for all such expenses as a prudent man 
would have found necessary, in such a case, in the discreet management of his own 
affairs. Colley f Merrill, 6 Greenleaf’s Uep 50. He may ^ell the goods according 
to the general usage, and reimburse himself for his advances and liabilities, lhander 
V. Phdlips,* 16 Peters’s Rep. 129. Wo understand the true doctrine to be, sii,\s Mr. 
Justice Story, (Story on Agency, ^ 74, n.) that when assignment is made to a fac¬ 
tor for sale, the consignor has a right generally to control the sale thereof, according 
to Ills own pleasure, from time to time, if no advances have been made or rcsoon.si- 
bilitics incurred on account thereof, and the factor is boivid obey his order But if 
the factor makes advances or incurs responsibilities on accountfoTf the assignment by 
which he acquires a special property therein, he has a right to sell so niiu h of the con¬ 
signor’s projierty as may be necessary to reimburse such advances, or meet sucli lia¬ 
bilities, if there be no agreement which affects the i ight. Brown o. M’Gran, 14 Peters, 
479. Parker v. Branckcr, *22 Pick. 40, S. P.^ 

(б) Kruger n. Wilcox, Amb. Rep. 252. Lord Mansfield, in Godin v. London Ass. 
Co. 1 Burr. Rep. 494. Lord Kenyon, in 6 Term Rep. 262. Chamhre, J., 3 Bos. & 
Pull. 489. Knapp v. Alvord, 10 Paige, 205. [n Barnett v. Brandao, 6 Manning & 
Granger, 63f^ the bankers’ lien was well discussed, and it was adjudged that bankers 
have a general lien on the securities of their customer*, which come to their posses¬ 
sion as bankers, in the way of their business, for their general balance. Excliequer 
bills pass by delivery to the bond fide, holder for value; and shouhl they and ordinary 
bills and notes payable to bearer be placed in the hands of a hanker to be collected, . 
if the banker is a creditor on a general balance, and bond fide receives the paper as the 
property of the customer, lie is entitled to his lien, unless theri' be some agree: lent, 
express or implied, affecting the right of lien. In Louisiana, a factor’or commissior-' 
merchant has no lien dver an attaching creditor for a general balance of account; 
his lien is* confined tp specific advaTipo* on consignments. Gray r, Bledsoe, 13 La. 
Rep. 489. Whenever the relation of principal .iind factou exists, the “Vight of lien 
attaches tef secure all advances mailc or liabilities incurred in the coune of his ouni- 
ncss by the factor, and the doctrine of hen may Iw enforced, as well by a purchasing 
as by a selling luctor. Bryce v. Brooks, 26 Wendell, 367. 


t 

1 The consignor, before the goods jiave reached the factor, may transfer the title to a 
third person, though the consignor be indebted to the factor for advanceSfpii previous con¬ 
signments. Bpnk of Rochester v. Jones, 4 Comst. R. 497. A factor, who accepts a bill 
drawn on goods, placed in the hands of a third person to be delivered to him, ijcquiros a 
property in the goods against an attaching creditor. ^.Nesmith t». Dyeing (j^S. 1 Curtis, K. 
130. Mis lien extends to geods only, which come to his hands as factor.'* Dixon v. Stans- 
feld, 11 E. L. & Eq. 528. Elliot v. Bradley, 23 Vt. R. 217. 
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has a lien, also, on the pric^of the goods which he has sold as 
factor, though has parted with the possession of the goods; 
and he may enforce payiAent from the buyer to himself, in 
opposition to Hisj principal, (a) Th*l8 rule applies when he 
becomes surety for his principal, or sells under *a del cre¬ 
dere commission, or is in, advance for the goods by actual 
payment, {b) • 

Attorneys and solicitors, as w^ll as factors, have a general 
lien upon the papers of their clients in their possession, for 
the balance of their professional accounts ; but the^ lien is 
liable to be waived or divested, as to papers received under a 
special agreement or trust, where they take security from their 
clients, (c) The solicitor or attorney has two kinds of 
lien *for his costs ; one on the funds recovered, and the *641 
otheiteon the papers in his haads. {d) The client cannot 
get back the peyiers without paying*what is due, (whatever 
becomes of the suit,) not only in respect of‘that business for 
which the papers were used, but for other business done by him 
in his professional character, (e) The attorney’s lien for costs 
extends to judgments recovered by him; and yet a bond fide 


{a) BrflSidcr V. Pliillips, 16 Peters’s Rep. 129. * t 

(6) Drinliwatcr v Goodwin, Cowp. Rop. 251. Cliambre, J., 3 Bos. & Pull. 489. 
Eladson v. Granger, 5 Barn. & Aid.^7. Where a factor indorses bills for bis prin¬ 
cipal, his liability, with a reasonable apprehension of danger, gives him a lien on other 
j)ill8 in his^nndsjholonging to, his princip.al, to meet^the event of his indorsement. 
Hodgson w. Payjon, 3 Harr. & Johns. Rep. 369. But a factor who remits a bill to 
lis principal in payment of goods sold on hi.s account, and indorses the bill, does not 
iefome personaFly responsible, if he receives no consideration for guaranteeing, and 
Itjes jiot expressly undertake to do so. Sharp v. Emmet, ^ Wharton, 288. The 
nndern (mg ea have relaxed the severity oi^b%<old rule. • 

(c) l^rdMansficld, Doug. liep. 1(J4. IVrontagu on Lien, 32, 59. Ex pgrte Ster- 

ii^fYe Ves. 2.^. Cowell v. Simpson, Ibid.- 275. Ex parte Nesbitt, 2 Sell & Lef. 
'.79. Stevenson v. Blakelock, 1 Maule & S. 535. Dennett v. Cutts, 11 N. H. Rep. 
63. • 

(d) ‘J'here is a distinction between a lien on papers and one on moneys rpeovered. 
Che Igttter lien is only on the moneys recovered in the particular ca.s«, and d%es not 
xtend to any general balance due him for professional services in other cases. Pope 
. Aj^mstrong, 3 €medes & Marshall, 214. 

(c) Sir Thomas Plumer, 2 Jac. & Walk. 218. An attorney may, upon reasonable 
ause and<rea|onable notice, abandon the condudt of a suit, and still recover his costs 
jr the period d«r^g which he was^mploycd. Rowson v. Earle, 1 Mo. & Mai. 538. 
fansandau v. Browne, 9 Bing. Rep. 402. Iloby «. Built, S^. & Adolph. 350. 

VOL. n. 76 
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settlement or payment by the debtor, before notice of the lien, 
will prevail against it; and the attorney’s lienjjppon a judgment 
yields to the debtor’s equitable right of set-off*, {a) We follow, 
in New York, the rule of the ^jpnglish Court o/ Chancery, and of 
the Court of C. B.; and consider the lien as subject to all the 
equities that may attach on the fund, and as extending only to 
the clear balance resulting from the equity between tho parties.(6) 
Dyers have likewise a lien on the goods sent to them to dye, for 
the balance of a general account, (c) A banker, like an attor¬ 
ney, has also a lien on all the paper securities which come to 
his hands, for the general balance of his account, subject equally 
to be controlled by special circumstances, [d) The same thing 
may be said of an insurance broker; ^nd his lien exists upon 
the policy of insurance, even thdugh.the consignor should assign 
the interest covered by the policy, for the assignee would, take, 
subject to th# lien, {e) It exists to cover any“^alance due upon 
general insurance account, though not as to business foreign to 
that of insurance. (/) If, however, the insurance broker be em¬ 
ployed by an agent of the principal, and with the knowledge 
that he acted as agent, the broker has no lien upon the policy, 
for any general balance that may be due to him from the 
*642 agent, (g) It was •also decided by Lord Kenyon, in 
I^'aylor v. Mangles, [h) and afterwards recognized as 
settled law, {i) that a wharfinger had not only a lien on goods 
deposited at his wharf, for the money due for the wharfage of 

those particular goods, but |hat he was also entitled, by the 

«• • 

<1 


(a) VftBghan v. Davies, 2 H. Blacks. Rep. 440. 

(A) Porter v. Lane, 8 Johns. Rcfy.v.''.’.'^-. Mohawk Bank v. Barrows, Johns. Ch. 
Rep 317< This lien, except as to costS, does not extend to the client’s mf,ncy or ’ 
damages recovered, b^ore the scune is in Ute possession of the attomei/. '<St. John v. T*ie- 
fendorf, 12 Wendell, 261. ' 

(c) Savill V. Barchard, 4 Esp. Rep. 53. 

(d) Davis V. Bowsher, 5 Term Rep 488. Joardaine v. Lefevre, I Esp. Ron. 66. 

(e) Oodiii V. London A.ssurancc Company, i Burr. Rop. 489. Whitehfud v. 

Vanghan, Cooke's B. L. 316. “ 

(/) Story on Agency, sec. 379. M'Kcnzic v. Nevius, 22 Maine 'Aep. 188. ^ 

(g) Maanss v. Henderson, 1 East’s Rep. 335. 

(A) I Esp. N. P. Rep. 109. ' 

(t) Spears v. Hartly, 3 Esp. N. P, Rep. 81. Heath and Chamh^o,'JJ., in Richard¬ 
son V. Goss, 3 Bos. & Pull. 119. 
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general usage of his kade, tq retain them for the general balance 
of his account due frora^ the owner, {a) 

But it would be‘inconsistent with my general purpose to 
pursue more raih^tely the distii^ioifh that abound in this doc¬ 
trine of lien; and I will conclude with observing, that a lien is, ^ 
in many cases, like a distress at common law, and gives the 
party detaining the *chattel the right to hold it as a pledge or 
Security for the debt, but not tcf sell it. It was once said, by 
Popham, Ch. J., in the Hostler’s case, (6) that an innkeeper 
might have the horse of his guest appraised and soldj after he 
had eaten as mlwh as he was worth. But this was a mere 


extra-judicial dictum^ and it was contrary to the *law, as it had 
been previously, and a^ it has been subsequently adjudged, (c) 
The right to sell in such a case is allowed by the custom of 
London, but not b^ the gensral custom of the realm.^ I pre¬ 
sume that satisfaction of a lien may be enforced by a bill in 
cliancery ; and a factor, having a power to Sell, has the means 
of payment within his control; and a right to sell may, in 
special cases, be implied from the contract between the parties, 
as whqre the goods are deposited to secure a loan of money, [d) 
or where a factor makes advances or incurs liabilities on account 
of the consignment, (e)^ It would be very convenient to allow 


(а) The wharfinger hair equally* lieu on a vessel for wharfage. Johnson v. The 

^’Donough, Gilpin, 101. ^ 

(б) Yelv. Kejfc. 66. • * ^ 

(c) WaldbroSke, w^Grifiin, 2 liol. Abr. 85, A. pi. 5. Moore’s Rep. 876. Jones v. 
PearTe, 1 Str. TJep. 5.56. Pothonier v. Dawson, 1 Holt’s N. P. Rep. 383. 

* (d) Pothonier v. Dawson, 1 Holt’s N”. P. Rep. 383. 

• (e5 Brown «. M’flran, 14 Peters, 479. 



inkeeper ]p.ts no right to sell his guest’s horse for his keeping. His remeif^’ is by ac- 
^011 ill the natfire of a bill in chancery. Fox v. McGregor, 11 Barb. R. 41. 

2 Since qie publication of the Commentaries, the factor’s right to selktbe goods of his 
principal has undergone considerable discussion. 

Ill ^neral, a factor has a right to sell at such time, and for such prices, as in the exer¬ 
cise of a sound discrftion he may think best for his employer. • • 

If the factor, ^ithout making advances, receive tfie goods subject to Instructions, he is 
boufld to obey them. Concerning these propositions, the authorities are agreed. Smart 
r. Sandars, 6 M. G. & S. R. 896. Brown ». McGran, 14 Pet. R. 479, 496. Marfield v. 
Goodhue* 3 Soinst. R. 02. Further tlian this, it not easy to reconcile them. 

1. In Euglhtftl, jt is held, that a fffctor to whom goods had been consigned, generally for 
sale, and who has subsequently made advances on the credit Sf the goods, has no right to 


892 


OP PERSONAL PROPERTY. 


(part V. 


an innkeeper to sell the chattel witljout suit, in like manner as 
a pawnee may do, in a case of palpable default, and on rea¬ 
sonable notice to redeem; for the expense of a suit in equity by 
an innkeeper, would, in mdst ^stances, more than exhaust the 
, value of the pledge, (a) 


*643 * IV. Of the termination of agency. * 

The authority of the agent may terminate in various 
ways. It may terminate with the death of the agent; by the 


V 

•i 

(o) In Pennsylvrijia, by statute, in 1P07, innkeepers have a lien on horses deliv¬ 
ered to thefn to be kept in their stables, for the expense of the keeping; and if the 
expense amounts to $30, and is not paid in fifteen days after demand, the innkeeper 
may cause the horse or horses to be sold at public sale for his indemnity. I’urdon’s 
Dig. .“>06. 


sell them contrary to the orders of his principal, even though the latter, on reque^, refuse 
to refund the advances, and it be admitted that the sale was a sound exercise of discretion. 
Smart v. Sandars, supra, S. P. 

Yet, in this case, the court exhibited a decided inclination to recognize an alleged gen¬ 
eral custom among factors, to sell upon default of the principal, p. 91t>. 

2. In New York, and perhaps in the states generally, the doctrine maintained <8, that a 
factor who has received goods for sale, whether with or without instructions, and has 
made advances,upon them, may, in gnod faith, though contrary' to the instructions of his 
principal, sell so many of them as are reqiii-ito to cover his advances, if the principal, 
upon reasonable demo ml, refuse to refund such advances. Biota. Boicean, 1 Sandf. Sup. 
C. R. 111. S. 0. on appeal, 3 Comst. R. 78. Frothinghani v. Everton, 12 N. Hamp. R. 
239. Parker i». Hmncker, 22 Pick. 40, Marfield v. (ioodhue, 3 Comst. R. 02. 

3. The .'supreme Court of the U. S. has held a still different doctrine in the case of 
Brown v. .McCran, 14 Pet. 479, 495. Mr. Justice Story, in delivering tllA opinion of the 
court declared the law to be, that “ the consignor bus no right, by .in;, orders given, after 
advances made or liabilities incurred, to suspend or control the factor’s r^ght of sale, ex¬ 
cept as to the surplus of the consignment, beyond such advances or liabilities.” .See also 
Story on .iVgency, § 74, and note. 

The factor who has nfade advances ’s consigned, may maintain an before 

sale, (Uph^m ». Lefavour, 11 Met. R. 174',) after waiting a reasonable time for sl'J^in 
due course of business. Frothingham t>. Everton, 12 N. Hamp. R. 239. '^However, thel^ 
is a dictum, per Woodworth, J., in 6 Cow. R. 184, that no resort can be had to the princi¬ 
pal, until a failurb of the consignment. 

The measure of damages In actions against factors for selling In violation of duty, Is the 
amount of injury which the principal lias actually sustained In consequence of such^sale. 
In generfil, it m.ay he the difference between the price obtained for the good.s, and the 
highest price at which they might have been sold. Marfield v. Douglass,4 Sandf..Sup. 0. 
R. aeo. Blot V. Boiceau, 3 Comst. 78. Nelson «. Morgan, 2 Martin’s La. B. 267.' But 
much will depend upon the time and tbp circumstances under which the sale took place. 
Frotbirigham v. Everton, 12 N. Hamp. R. 239. Ainsworth «. Partillo, 13 Ala. R. 460. 
Austin V. Crawford, 7 Id. 336. Sedgwick on Dam' 264, 866, 366. Wilson V. Little, 2 
Comst. R. 443, 
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limitation of the power to a particular period of time; by the 
execution of the business which the agent was constitut(;d to 
perform; by a change in ’the statS or condition of the prin¬ 
cipal; by his Oxjaress revocation oP the power; and by his 
death. ’ 

1. The agent’s trust is n^t transferable, either by the act of t 
the party ®r by operation of law. It terminates by his death; ; 
and this results, of course, from the personal nature of the 
trust, (a) According to the civil law, if the agent had entered 
upon the execution of the trust in his lifetime, and lejt it par- | 
tially executed, but incomplete at his death, his legal represen¬ 
tatives would be bound to go on and complete iL (b) • Pothier ' 
adopts this principle just and reasonable ; and there can be 
no doubt that the principal wiU be bound to complete a con¬ 
tract partly performed by hi^n by the act of his agent, by a suit 
at law or in eqjiify, according to the nature of the case; but 
the representatives of the agent will have nothing to do with it, 
unless the .business be in such a situation that it cannot be per¬ 
formed without their intervention. The cases stated in the civil 
law, and by Pothier, were between the principal and the agent, 
and not between a third person and the representatives of the 
agent dealing in the character of agent. Nor can authority 
given for private purposes to two persons, be executed, by the 
survivor, unless it be so expressl^jrovided, or it be an authority 
coupled with an interest, (c) 

• 2. A povwer of attorney, or every naked authority, is, in gen¬ 

eral, from tfiemarture of it, revocable at the pleasure of the party 
-who gave if. (d) But where it constitutes part of a se- 
ourity for monpy, or is necessary to give effect to such * 644 
^ seciHiW7®r where it is given for^|f“?lfIuable con^deration, 

not rateable by the party himself, though it is necessarily 


17, 1, 27, 3. Pothier, Traits du Contrat dc Mandat, No.,101. 

(6) Dig. 17, 1, 14, and 17, 2, 40. • • 

Pothier, 'Rraite du Contrat de Mandat, Nos. 101, 102. Co. Litt. 112 b, 181 b. 
^Mr. Justice Story (Com. on Bailments, § 202) suggests that the power or mandate 
might survive as against a surviving partner, t^erc a partnership house was the man¬ 
datary. • ^ • 

(d) Viuior’s case, 8 Co. 81 b. 

75* 
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revoked by his death, (a) In the case of a lawful revocation of 
the power by the act of the principal, it is requisite that notice 
be given to the attorney; and all acts boncS fide done by him 
under the power, prior to the ryatice of the revocation, are bind¬ 
ing upon the principal, (b) This rule is necessary to prevent 
imposition, and for the safety of the party dealing with the 
agent, and it was equally a rule m the civil law. (r) Even if 
the notice had reached the agent, and he concealed the knowl¬ 
edge of the revocation from the public, and the circumstances 
attending the revocation were such that the public had no just 
ground to presume a revocation, his acts done under his lormer 
power would still be binding upon his principal, (d)^ He can. 


(a) WaUh v Whitcomb, 2 Ksp Rep '>65 Lord LIdon, in Bromkt i Holland, 7 
Vet. 2'i Hunt o Ronsmamcr, 8 Whuiton, 174 Oai*ssci»Moitoii, 10 Burn & 
Cu'.s 731 Storj on Ajiem V, § 209 Ibil on Bailments § 4''7 

(b) Pothicr, Traite dcs Oblip No 80 Bullcr .T, in Saltc v Field, 5 Term Rep 
211 Bowcrbank i Morns Wallan’s Utp 126 bjitnier A White » Wilson, 4 Munf 
Rep no Milhn, Ch J in Harper i Little, i Gictnltaf’s Kiji 14 (ode of 
Loui->iana, aits 29IG 2997 Hotchkiss s Code of Gtoigu, p 404 Beard i Kirk, 
llN H 111 p 397 United States u Jams DiNtnct Court of Manic Fib J84b N 
Y Lc{> il Observer, (i\ 248 ) for August, 1846 In this lost case the defend int was 
appointed navy agent to hold his ofiici dining pkasuic, foi a tcim not exceeding 
four \cais, ^nd he was iemo\cd without c lU'.c and iMthoul pievious notice, six 
months btlore the expiration of the four veais and was sued on his bond foi a bal¬ 
ance of aecounts He had hiicd an o/ifio and u c letk, and was responsible lot the 
acciuing unt on the uncxpirexi quarter, and lor the clerk’s salaiy loi an untxpirod 
term It w is held that the defendant was entitled, hv way of si t off for tlit rent and 
the dirk’s liiri accruing after his icmova’ and foi whuh he had beeo'me iisponsible 
It wis dtil lied as a sound and settled principle m nspect to agcik} that thoujh it 
was revocable, o* might be renounced at pleasure jet if revoked wii lout just cau'e 
an 1 withdiu reasonable notice, bj either party tbi juincipal would be responsible for 
tin loss rcsultmg fronj contracts &cncn 9 n^«>made iiiul entered into ih the nc^ssniv ex 
ecution of^the trust, before notice, for nem^^potfStomitaie cowihnm suitm m o/lcrgis in 
juriam, and this pnncipl-’ of jnstice and policy applied equally bitwitcn the goVv.n 
ment and an individnal, and between private individuals Tbn doetnne, so jusi. 
and true, was illustrated with learning and ability by Mr Justice Waie, the diatrtet 
judge 

(c) D^g 17, 1^ 15 Ib 46, 3, 12, 2 Ib 46, 3, 32, 33, 34 Domat, 1, 10, 3,9 

(d) Harrison’s ease, 12 Mod Rep 346 Potliitr, Traitd du €ontrat do Mandat, 
No 121 Sake v Field, 5 Term, 215, Bailer, J Hazard v Treadwell, 1 Str 506. 
Morgan V 8tell, 5 Bibney's Rep 305 


1 Lamothe v. bt Louis Marine R. & D. Co. 17 Mis 204 




895 


IfBO, XW.] OF PERSONAL PROPERTY 

• • 

likewise, according to Pojthier, conclude a transaction which 
was not entire, but partly executed under the power when the 
notice of the revocation Was received, and bind the principal 
by those acts Wijich were required tfi consummate the business. 
The principal may, no doubt, be compelled to abt in such ^ 
case an(f indemnify the agent, (a) but it seems difficult to sus¬ 
tain the aot of the agent after his power has been revoked, for 
he becomes a stranger after the*revocation is duly announced. 

3. The agent’s power is determined, likewise, by the bank¬ 
ruptcy of his principal; (6) but this does not extend^to an au¬ 
thority to do a mere formal act, which passes no interest, and 
whicli the bankrupt himself might have been compelled 

to * ^ecute, notwithstanding his bankruptcy, (c) Nor * 645 
will the bankruptcy of the principal affect the personal 
rights of the agent, or his Jien upon the proceeds of a remit¬ 
tance made toJiW under the orders of his principal before the 
bankruptcy, but received afterwards. (fiJ) ff the principal or 
agent be a feme sole when the power is given, it is determined, 
likewise, by her marriage ; for the agent, after the marriage, 
cannot bind the husband without his authority, and the acts of 
a feme covert might prejudice her husband, (e) Her wariant 
of attjprney to confess judgment is countermanded by her mar¬ 
riage before the judgment is e^^tered up. (/) * 

4. The authority of an agent "may be revoked by the lunacy 

• of the,principal; but the better opinion would seem to be, that 
’ the fact of •the existence of lunjicy must have been previously 

est*iblishe(! by inquisition, before it could control the opeiation 
«f the povfei. Neither the agent nor third persons dealing with 

^-;- 

Dig i?, 1, 15 I Domat, b i, tit ^5,sec 4, ait I Eisk Iiibt 3,10, 40 Stoiy 
yl/fAg(.ncy, edit 4 468 

* (/>) Minnett o Fonestci, 4 Taunt Rep 541 Parker i>. Smith, 16 East’s Rep 382 
Pothier, Oontiat dc Mandat, n 12U Civil Code of Louisiana, art.* 2996 

Dixon V Ewart, 3 Mcrivale’s Rep 322 
((tlAlliyv Hotson, 4 Campb N P Rep 325 • ^ 

(e) White V GiRbrd, 1 Rol Abr 381, tit Autkoritie, E. pi 4 Anon. Wm. Jones, 
38^ Cbarnle/v Winstai^ey, 5 East’s Rep. 266 
, (/) Anon. 1 Salk. Rep. 117, 399 The cises in Salkeld ha^e been <nnce overruled, 

'and juAgnjpnt may in case of maritage be dhtored up against husband and wife. 1 
Shower, 91 •Ifertford v Mittiiflgly, 2 Chitty, 117. 3 Moore & Scott, 800. Enen v 
Claik, 2 Ban, Penn. Rep. 234. - * 
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him under the power, have any certain evidence short of finding 
by inquisition of the state of the mind of the principal; and in 
caseis of partnerships, it would at least require a decree in chan¬ 
cery to dissolve the partnership on the ground of lunacy. In- 
.jsanity does not operate as a revocation of a power coupled 
with an interest; nor if the agent acts under a written power^ 
or a previously acknowledged authority, a’Ad the insarfity bo 
unknown to the party, (a) ' 

5. The authority of an agent determines by the death of his 
principal; and a joint authority to two persons terrai- 
*646 nates by the * death ol one of them. This is the general 
doctrine! (6) By the civil law, and thedaw of those coun¬ 
tries which have adopted the civil law, the acts of an 
done Oo/id fide after the death of the principal, and before notice 

of his death, are valid and binding on liis representatives, (c) 

0 • 


, c • 

(a) Huddleston 8 case, cited in 2 Vesev, 34 1 Swanst itep 514, n Sajii i Ben 

net, 1 Cox, 107 Watersu Tajlor, 2 Vesi & Bcit 301 Jones v Non 2 Mjliie & 

Keen, 125 the principle in the Roman law wis, that no \ulid transaction >\hut>cr 

was destroyed liy suhsi ipient luiiacj ^eque teitamentum iicte fiuturn, mqn ull im nliuil 

nfqotium ikU qebtum, poaten fioor inten ftitfus pfrinat Inst 2, 12, 1 laina< no 

retocation of i power, so far as third persouh, ignorant of the luiiac}, an <on< trued 

in acts done under the power 1 Bell’s Com 489 Hat is n. Lane 10 N 11 Rep 

156 t 

(/<) Lilt see 66 Co Litf Ihid Rep 61 , pi 172 Miff hell j ijadi«, 

Free in Chin 123 Hunt v Rousinanier, 8 Wherton, 201 PeiiO'. v Ajcintni J 
Watts & Stig 79 I’ah y on Agenty, t 3, p 1, § 3. CoinynN Hig tit i^^ttomey, 
C lo 11 Riwi? Alderson, 7 T,auuton, 453 ' ■ 

{r)Inst 3,27,10 Dig T7, 1, 26 Ibi5 46, 3, 32 Potbitr Tra e di s Ohlig 
No 81 Pothier, Traite dn Contrnt dc Change, part 1, ch 6, sec 168 1 men “on, 

Traitt des A*iS tom li p,120 1 Bell’''Com on tin Law*, of Stotlind, 48S Codd 

of Louisiana, art 3001 IT A proposes, hy letter to B , (says Pothitr, in Ins I'laittf dn 
Contrat de Ventc, No r2,) to buy his^JWW: loro certain pure, and A dicslielort the 
Icttc r ica< Ilf'S B , and B on the rectipt of th8 letter, and ignorant of the death o* A , 
acc* pts, \tt It IS no contract, for the will of A did not continue to th\^ time of'tliC 
aceeptaric i bv B Here was not a conrnrrenc e of wills at the time But if B at ted 
in pursuance of the letter, and sint the goods, the representatives of A are^iound to 
execute the proposal, not as a contract of sale, but under an implied obligation to 
indemnify, accorcEng to the rule in equity, that nemo ear aiteriua faito piayunun ^fbet. 
Vidf suftra, p 477.* The conclusion'to which Fothier arnvea is not lorrect, but ho 
qu difit 3 the mischievous conscqin nets of his doctrine bj^tho infusioffof an elc mfnt 
of equity A dilKcult question aros< in the English Court of Exehc([uer, in Smout v 
Ilheiiy, 10 Me cson St Wolsby 1 1 he fimily of A. was snpplicd with ne<a ss&rics by" 

B., and A went abroad, leaving liis wife authoniy to contract with B aid died The 
wife (ontinucd to be supplied with goqds by B , before mformation ot the husband’s 
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But this equitable principle does not prevail in the English law; 
and the death of the principal is an instantaneous and absolute 
revocation of the authority of the agent, unless the power be 
coupled with ar^ interest, (a) ‘Even a warrant of attorney to 
confess judgment, though it be not revocable b*y the ^ 
* act of the party, is neveijheless revoked by his death; * 647 
and all that the courts can do is to permit the creditor 
to enter up judgment as of the*preceding term, if it was prior 
to the party’s death. (&) Such a power is not, in the sense of 
the law, a power coupled with an interest, (c) , 


death had hcen received either party. It was held that the wife was not liable, the 
reyoci||j|u being the act of God, she being entirely blameless, and chargeable with no 
omisfl^J|rand acting in the character of age.ut only. It was conceded, in the same case, 
that the executors of the husband were not liable, and no one was liable on the con- 
traclk I doubt the equity of this decision, and I think it might not unreasonably have 
been coii.'.idered that tflffwift, acting tis the agent #f her husband, and obtaining credit 
in that character, to5k the consequences of that assumption,^ather than the tradesman 
with whom she dealt. 

(a) The King v. Corporation of Bedford Level, 6 East’s Rep. 35G. Watson w. 
King. 4 Ciimpb. N. P. Rep. 272. Harper u. Little, 2 GreenleaPs R. 14. Shipman 

T.i ornpson, Willcs’s Rep. 103, n. Wynne v. Thomas, Ibid. 563. Bergen v. Ben¬ 
nett, 1 Caines's Cases in Error, 1. Hunt v. Ennis, 2 Mason’s Rep. 244. Hunt v. 
Rou.smainier, 8 Wheaton, 174. To constitute a power coupled with an interest, there 
imi«i bc^an intere.st in the thing itself, and not merely in the execution of the power. 
Ibid. A naked power, without any interest, or one simply collateral, isfwhen author¬ 
ity is giv<»n to a stranger to dispose of at^ interest in which he hath no estate what¬ 
soever ; l)ut if he has, under the instrument creating the power, a present or future 
•interest yi the land, then the power relates to the land, and is coupled with an interest. 

• Bergen v, Bciyiett, 1 Cainas’s Cases in Error, 1. ,In Maryland, by statute in 1837, 
acts done undfc’^ pijwer of attorney, unre^oked at the time, are binding upon the 
repi?sciitati\e or assignee of the constituent, though he was dead or had assigned his 
Sitercst at the time the act was done, provided the other pit^ty had no notice of the 
ieaJi or assignmyit. So, by statute in Georgia, of February 22,^1785, Prince’s 
Dig. 163, ajiower of attorney i.s in forceattorney or igent has due notice of 
the,|rcatli of his constitufint. So ills held in Pcnn.sylvania, that the acts of an agent 
Sr attorney, t%jne after the death of his principal of which he was ignorant, arc binding 
upon the parties. Cassiday v. McKenzie, 4 Watts & Serg. 282. Tlje broad principle 
is here inftilcated, that the determination of an agency hy death, like an express revo- 
catio®, takes effect only from the time of notice. This is substituting the rule of the 
civiWor the rdle of the comi^on law.® 

(b) Nichols V. diiapman, 9 Wendefl’s Rep. 452. 

If:) Oadcs t;.‘’Woodward,»l Salk. Rep. 87. Fuller v. Jocelyn, 2 Str. Rep. 882. 


i In Smart w. ^andars, 5 Mon. 9ran. & Scott, R. 896, 917, Gh. J. Wilde, (now Ld. Ch. 

® Dick V. Page, 17 )|Iis. 234.* 
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Hunt V. Ennis, 2 Mason’s Rep. 244. But though a warrant of attorney to confess, 
judgment, given by two persons, be revoked by the death of one of them, such a war¬ 
rant, given to two persons, is not revoked by the death of one of'thcm. Gee v. Lane, 
15 Eoat, 392. Raw v. Alderson, 7 Taunt. Rep. 453. The law of principal and agent 
has been extensively c^iosidered, an^ the judicial decisions at^Westminster Hall di¬ 
gested in sevoruk English works; but the treatise of Mr. Livermore, on the Law of 
xrincipal and Agent, published in two volumes, atHaltimoro, in 1818; is a work of 
superior industry and learning. He has illustrated every p|irt of the subject })y refer¬ 
ences to the civil law, and to the com men tutors upon that law, and he hoa incorporated 
into the work the leading decisions in our American courts. Tlie treatise on the law 
of Principal and Agent, by Mr. Hammond, of New York, published in February, 1836, 
is of still more useful application, by reason of his extensive view of all the principles 
and cases ap>>licable tO'the subject, brought down to the present time. He has drawn 
largely from Palcy’s treatise, and the notes of the learned editer, Mr. Llpyd ; but the 
digest of the" Amerf€\in cases, which are very numerous, ^ves the work a decided 
superiority. Paley’s Agency, with Mr. Lloyd’s notes, was in 1847 greatly^^rged 
by the learned labors of Mr. Dunlap, and his edition probably oontain.s t^^llost 
collection of references to modem decisions that is to be met with. The principal 
cases under the maxim 910 ' per alium facit per se{muni facere vidaur, are reviewed'and 
accompanied with judicious reflections and skilful arrangenioiit, in Broom’s Selection 
of Legal Maxims, p. 373, London edit. • 

Since the tliird edition of these Commentaries, Mr. Justice Story’s Commentaries 
on the Law of Agency have appeared, and the subject is examined ami ilige-stcd with 
his usual accuracy and research, and with fulness and completeness of execution. A 
second edition of the work, revised and enlarged, appeared in 1.844.’ 


Truro,) after a consideration of the casc'i, declared tliat “ the result appears to be, that 
where an agre^nent is entered into on a ‘-nflicient consiileration, whereby an aiitiiority is 
given, for the purpose of securing «ome benefitno the donee of the autlioritv, shlIi an au¬ 
thority is irrevocable. 'Ibis i.s what is usually meant by an authority coupled with an 
intere.st. See Marfield e. Goodhue, 3 ■Com'-t. U. 62, f3. Sec, also, Knapp v. Alvord, 10 
Paige, R, 205. 209: Houghtaling v. Marvm, 7 Barb. 412; Wilson v. lalmomK, 4 .’ost. 517. 

t The cases relative to the liabiliCy of principal and agent, on tlie conti aots of the latter, 
may be, perhaps, usefully classed as follows:— * >» ^ 

I. Where the principal oply is liable. 

Where the agent, acting within the limits of his authority, makes hi<i prineijial knewiip 
or where (thougii there trere no express^^lRWfpent to that efl'cet) circumstance* show, that 
it was understood at the time tliat the person iTontra^ting actc<l lis agent, and intenif^'l to 
make the contract on behalf of his princiiial, the contract i.s entirely tlio prineiijal's, anu 
the agent incurs uo liability. 

This proposition, .subject to the qualification which follows, is suffieientlv estahlished by 
the commentator. And see Smith on Mercantile Law, (by H. & G.) p. 114; 8 Ghitty on 
Con. and Manf. 2^, 212; I’aley on Agency, Dudliip's ed. pf. 368, 3G'.i; Story on Ajfency, 
^ 261, 26%; Roberts v. Button, 14 Vt.^R. 195. Sep, also, Kirkpatrick ■>. Stainer, 22 Wend. 
K. 244; Shelton t». Darling, 2 Conn. R. 435; Mott v. Hicks, 1 Cowen’s R^618; Brock way 
V. Allen, 17 Wend. R. 40; Stanton r. Camp, 4 Barb. S. C. Rep. 274; Hicks v. Hidde, 
9 Burl). R. 628; Johnson 0 . Smith, 21 Gopn. 827. ^ «. 

So, also, where a person has been autbori'^ed to do an act in hit mm name, for which no 
one but the principal can be, held liable; as where a hosband aiitiiorizcs' bis wife to do an 
act tn her own name. Lindus ffj>Bradwfll, 12 Jurist Hep. C. P. 1848. 
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II. Where the agent only is liable. 

1. When one professing to act as *an agent has no autl^irity, or has exceeded his aa- 

thority, he is generally liupile to the other contracting party, so fiir as he has exceeded hie 
powei s. * 

This is the general rule, but it is subject to several exceptions. The principal may be 
liable for the acts of a^)rofe88ed agent, though the latter has acted without, or in violation 
of instructions, if the principal, jjy the mode of his appointment, the usages of trade, (ifc? 
course of dealing, or other circumstances, has held forth the agent to the world, or allowed 
him to appear a.s if clothedtwith coinpetent authority, and his acts are within the limits of 
his apparent Authority. Whitehead v. Tnckett, 16 East, R. 408. Fenn v. Harrison, 4 
Term R. 177. Sykes v. Giles, 6 M. & W. IR 645. Shower’s R. 96. Iveson ». Conington, 

1 Barn. & Cress. 160. Fox v. Frith, 10 Mees. & W. 131. See, also, Birdseye v. Flint, 

3 Barb. S. C. Rep. 500; Ballou tu Talbot, 16 Mass. R. 461; Platt v. Cathell, 8 Deiiio's R. 
604; Townsend v. Hubbard, 4 Hill’s R. 351; Perkins v. Wash. InS. Co. 4 Ccwen’s R. 646. 

The liability of a pi\fty, professing to act for another, without authority, is clearly set 
forth in the recent cnsf^A^ Smout v. llberry, 10 M. & W. R. 1, ifilQ coasTdered to exist 
equally in the following cases, viz; 

(Isl^When having in fact authority, he has fraudulently represented himself as har¬ 
ing amhority. 

(2d.) When he has no authority, and knows it, but nevertheless makes the contract as 
ha'Wng authority, although no proof o#the fraudulent intention can be given. 

(3d.) When the party*maSing the contract as agent, bondjide, believes that such autbor- 
,ity is vested in him,%ut has, in fact, no such authority. See^also, Polliill v. Walter, 3 B. 
& Ad. 114; Ka^e v. Brett, 19 Law Journal Rep. ALiy, 1860. See Cassidy v. McKenzie 

4 Watts & Seig. R. 282. See the Corn’s, 646. 

Some doubt, however, is thrown over the third po.sition in Smout v. llberiy, by the 
Inter cases of Taylor v. Ashton, 11 M. & W. 401, and Collins v. i^vans, 6 Ad. & El. N. S. 
820. ^ec, further, Lewis r. Nichol.soii, 12 Eng. L. & Eq. 430; Carr v. .lackson, 10 Eng. L. 
(& Eq. 626. 

2. When from the form of the contract, if written, or from the attending circumstances, 
if the cpoiitract be verbal, it may bo inferred th.it e.xclusive credit was given to the agent; 
and when the technical rules of law w#, permit no other person to be charged. Chad- 
^Mck V. linden, 12 Eng. L. & Kq. 180. 

ta.) If an agent contracts undei^eal, although he describes himself as acting for and on 
’ behalf liis principal, he will be liable on bis express covenants, whether lie have au¬ 
thority or uot.» Hancock r. Hodgson, 4 Bing. U. 269.^ Appleton t'. Binks, 6 East’s R. 148. 
Stone V. Wooit, l^Cqjveit's R. 458. Spence^ v. Field, 10 Wend. 87. Hopkins v. Mehafly, 
ll^crg. & R. 126. Hall v. Cockrell, 28 Ala. 507. But this case last cited lays down the 
•rule, that if life covenants are in the name of the principal, and the iastrument is signed 
^bj'^lie agent, as agent, the latter is not liable personally. I^bbey v. Chase, 6 Cushing, 
R. 64. _ • . ^ • 

(U*.) SoJTf the agency^nd the liajjility the principal be known, an eleqjion to take 

. ^ii\f individual note of the agent will be regarded as an electioij to discharge the principal. 

• Paige V. Stolie, 10 Met. R. 169. Green v. Tanner, 8 Met. R. 411. Wilkins v. Reed, 6 

Groenleaf’s R. 220. . ^ 

And giving credit to the agent, in the cowtracting party’s book, or otherwise treating 
hinlias principal under the ^ke circumstances, will discharge the principal. Addison v. 
GadSosscq'ui, 4 fauiit. 674. _ ^ • 

It has been held, that where the agent gives a promissory note or bili^f exchange, iu 
h|3 own mime, and, it would seem, under circumstances which do not show an election to 
take tlie exclusive credit of the agent, the principal cannot be sued on the security; and 

* that ptlTolevidence is not admissible to chargeliim. Staokpole r. Arnold, 11 Mass. K.27. 
Taber v Cumio^i, 8 Alet. R. 466. •Bradford Com. Ins. Co. v Coveil, 8 Met. R. 442. Feuly 
ti. Stewart, 6 Sandf. S. C. R. 101. Dawson ®. Cotton, 26^ AMU 591. 
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The right (says Lord Abinger) to sue the principal when disclosed, does not apply to 
bills of exchange, accepted or,indorsed by the agent in his own name; for by the law- 
merchant, a chose in action is passed by indorsement, and each party who receives the 
bill is making a contract with the parties upon the face of it, and with no other party 
whatever. Ileckhan r. Drake, 9 M. &fW. 92., ■ ' 

Whether, in Massachusetts, the principal will be chargeable in any form of action, seems 
' to Lave been decided. See Taber v. Cannon, suprji. In New York,* thf principal, 
though not chargeable on the note, would be chargeable in another form of action, if he 
had received the benefit of the contract. Allen v. Coit, 6 Hill's R. 318. Minardu). Mead, 

7 W'end. R. 68. Bank of Rochester e. Monteath, 1 Denio’s R. 402. 

In England, parol evidence would probablj^b' admissible to cknrye the principal, but 
not to duchanje the agent. Higgins i*. Senior, 8 M. & W 8.34. Beckham e. Drake, 9 M. 

& W. 79. .Tones v. Littledale, 6 Ad. & El. 486. 2 Smith’s Ld. Gases, 226, 306. Contra, 
Fenly v. Steipart, su/ira: 

,}iat where the act is done in the name of one partner, upon agreement, fur the whole 
firm, all will be bouinb 1 Denio, R. 402, supra. Bank ot SoiiAGurolina v. Case, 8 Barn. 

& Grc". II. *427. Witiship v. Bank of United States, 6 Pet. R^K9. 

3. Where there is no responsible principal, a contracting party, though rei>ii(||etiting 
himself as an agent, will be personally liable. E.iton r. Bell, 5 Barn. & .Md.R. 34. Thacher 
V. Dinsmore, 5 Mass. K. 299. Childs v. Monins, 2 Biod. & Bing. 460. Story on Agency, 

§ 280. “ 

4. Where the agent acts for a principal residing in a foreign country. But on the ques¬ 
tion wlicthcr the agent i' alone liable, the authorities are conflicting. See mite, p. (*631], 
n. b. 

III. Whore both principal and agent are liable. 

Subject to tbe cxcepti,ons mentioned above, where an agent, acting within his fiuthority, 
contr.icts without naming his principal, the contracting party, on discovering the. princi¬ 
pal, may elect to charge either him or the agent. Tlie converse of this rule is aNo well 
established, viz: that the principal may declare himself, and take advant.igi- .tf his ngent’s 
contracts made without disclosing him. But if the state of accounts between the couti act¬ 
ing parties have, hurtti Jide. in due course of dea^'.^g, been altered, the right of election is in 
such case lost. .Siii' r. Bond, o B.irn. & Ailol. 3n3. Paterson v. Candesseipii, l.> East, R. 
62. Thomson r. Da\enport, 6 Barn. Sc (’res>. R. 78. Kvinerv. Siiwereropp, 1 Canipb. R. 
109. Pentz r. Stanton, 10 IVend. R. 271. Short v. S|)aekman, 2 Barn. I'lf A.^ol. 962. 
Taintor v. Premb-rgast, 3 Hill’s N. y. Rep. 72. Raymond o. Crown, iS:c.,i2 Met. K. 319. 
Freuch v. Price, 24 Pick. R. 13. 

IV. When neilhei'Y>rineipal nor agent are liable on the (iH/oijemeul. 

Where the.agent act- \t, good faith under an amhority which he sujiposes good,,gnd 
omits to state niching which tends to <l>*g;jfdit his powers, he is not liaole, tlioueh his au¬ 
thority may have terminated or have been von .Sn^oiit v. llbcrry, 10 M, iS: U'. 1. 'Jfefts 

V. York, 10 Cusb. 3',»2. In the thioe eases of tin* agent’s lialiility mcntione,(l-^*ry>i a, a.s Iilid 
down ill Smout v. llberry, il seems that the lialjilitv of the agent would not be on the ' 
contract, but m cnee. .lenkins r. ilutcliinson, 13 li. 744. Lewis c. Nicliolsoy,, 12 Eng. 
L. & F.q. lo'l. .lefts r. York, 4 Cu'li. 371. 10 Id. 392. Abbey v. Clnise,6 Cu.sh, 64. Og¬ 

den f. Raviri'iiid, 22 Conn, 379. A dilferent rule has obtained, in New York, the rer.'sons 
and limita*ions ofrwiiich are stated in Walker e. Bank ol N. Y. 6 tjebl. 682. Suejlilso, 
WixmJs V. Deunett, 9 N. H. 56, Moor c. Wilson, 6 t'ost, 332. .So no one, it seems, is liable 
on the ooceruints of a deed which are in the name of the principal, but the deed is sigrijid 
by the agent. Hopkiri:> v. MeluiHy, 11 Serg. & R. 126. Whether there was ii lemedy in 
the latter case, in any form of action, wa.s"not decided. Wells v. Evans, 20 \V(;;id.*li. 201. 
Clarke r. Courtney, o Pet. R. 310, Stetson v. Patten, 2 Greenlcaf, R. 35t^ tUrookway o. 
Allen, 17 Wend. K. 40, 
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V. Public agents. • 

I’hcy stand on peculiar grounds. Acting for the state, there is, strictly speaking, no lla- 

. bility of the principal, as no action on behalf of the contracting party lies against a statt 
or the United States. • * • 

If the agent act by public authoritj', and within ^jie limits of his power, he does not 
render himself liable, though he contracts in his own name, and under seal. Unwin v. 
Wolsoley, 1 Term, 674. Hodges v. Dexter, 1 Craneb, R. 346. Olvey ». \\*ikes, 18 Johns. 
R. 122. Dawes b. Jackson, 9 Mass.*R. 490. Fox v. Drake, 8 C(^en, R.^91. Wiggins v." 
' Hathaway„6 Barb. S. C. Rej^682. • 

If a public agtSit exceed his authority, ho will be liable. Where a person, under pro¬ 
test, pays illegal duties, be may recover the money paid in an action against the collector. 
Elliott V. Swartwout, 10 Pet. R. 137. Bend.v. Hoyt, 13 Pet. R. 263. Irving v. Wilson, 
4 Tcnn. R. 486. Clinton v. Strong, 9 Johns. R. 370. But the case of Cary v. Curtis, 3 
How. U. S. 236, denies such liability in the collector, under the Aejof Congress of March 
3, 1839. • 

If the fact of public agency docs not appear at the time of makii^the coptract, Swif? 
• V. Hopkins, 13 .Johns, R. 313, Belknap v. Reinhart, 2 Wend. R. 376, or if a public agent 
make ah expftss promise. Gill v. Brown, 12 Johns. R. 386, or if by his conduct he prevents 
a remedy against government, Freeman v. Otis, 9 Mass. R. 272, a personal liability jvill be 
incurred. 

Antyn general, public agents themsel^s, and not government, are responsible for their 
negligences, wrongs, and^tJtnisfions of duty. Story gn Agency, 319-322, and notes, 
wljcre the authorities afc collected and reviewed. 

VI. There yet remains a numerous and very difficult class of c.oses, where questions of 

fact or construction, as well as questions arising upon the law of agency, are to be decided. 
Such as, in whoee name was the contract made? To whom was the credit given? Or 
who was intended to be charged? ,, • 

But su(!li questions arc not embraced within the design of the Commentaries; and 
reference must be had to professed treatises on the law of agency for their solution. Story 
^ on Agencj, 147-163. Paley on Agency, (by Dunlap,) chap. 3, p. 1, ^ 3, pp 180-184. 
See Moss V. Livingston, 4 Comst. R. 208. ^ 
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